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RAILROAD  REPORTS 


SOUTHERN  RY.  CO.   v.  LANNING. 

(Snpreme  Court  of  Mi— i— ippit  Dec.  21,  1903.) 

[35  So.  Rep.  417.] 

Carriers  of  Passengers— Failure  to  Stop  at  Flag  Station— Signal  to 
Stop— Punitive  Damages. 
Where  the  testimony  left  it  uncertain  as  to  whether  the  engineer  of 
1.  train  saw  a  signal  to  stop  at  a  flag  station,  and  there  was  no  proof 
that  other  employees  saw  the  signal,  an  instruction  that,  if  the  engineer 
or  other  employees  saw  the  signal  to  stop,  and  their  failure  to  stop  the 
train  was  either  willful  or  capricious,  punitive  damages  might  be 
imposed,  was  erroneous. 

Same — Same — Punitive  Damages — Instruction. 

An  instruction  that,  if  the  engineer  of  a  train  saw  a  signal  to  stop  at 
a  flag*  station,  and  the  failure  to  stop  was  either  willful  or  capricious  on 
his  part,  punitive  damages  might  be  imposed,  was  erroneous  for  failing 
to  state  that  the  engineer  understood  the  signal. 

Same — Same — Same— Same. 

An  instruction,  in  an  action  against  a  railway  company  for  failing  to 
stop  a  train  at  a  flag  station,  that  if  the  acts  of  defendant's  servants 
were  characterized  by  willfulness  or  capriciousness  punitive  damages 
might  be  awarded,  was  erroneous  for  failing  to  state  what  acta  were 
referred  to  and  what  servants  were  meant. 

Same — Same — Same — Same. 

Where,  in  an  action  against  a  railroad  company  for  failure  to  stop  a 
train  at  a  flag  station,  the  evidence  showed  that  the  only  signal  to  stop 
was  made  by  a  third  person,  an  instruction  submitting  the  question 
whether  plaintiff  signaled  the  train,  and  charging  that  if  the  train  was 
signaled  by  a  third  person,  and  if  the  servants  of  the  company  saw,  or 
by  the  exercise  of  ordinary  c^re  might  have  seen,  plaintiff's  signals, 
plaintiff  should  recover,  was  erroneous,  as  calculated  to  confuse  the 
jury. 

Same — Same— Signal  to  Stop — Punitive  Damages.* 

Where  the  engineer  and  fireman  in  charge  of  a  train,  through  no 
fault  of  their  own,  fail  to  see  or  obey  a  signal  to  stop  at  a  flag  station » 
the  company  will  not  be  liable  for  failure  to  stop  the  train  ;  while,  if 
they  fail  to  see  the  signal  because  of  negligence  on  their  part,  the 
person  damaged  is  entitled  to  recover  compensatory  damages  ;  and  if 
the  signal  is  seen  and  understood  by  them,  and  their  action  in  not 
stopping  the  train  is  malicious,  wanton,  or  capricious,  then  punitive 
damages  may  be  recovered. 

Appeal  from  CircDit  CoDrt,  Alcorn  Coanty;  E.  O.  Syke8» 
Judge. 

*As  to  the  right  to  recover  punitive  or  exemplary  damages  for  wrongs 
to  passengers,  see  foot-note  appended  to  Steedman  v.  South  Carolina  & 
G.  E.  R.  Co.  (8.  Car.),  9  R.  R.  R.  627,  32  Am.  &  Eng.  R.  Cas.,  N.  S.^ 
627,  where  all  the  preceding  authorities  in  this  series  are  collected. 

As  to  the  damages  recoverable  for  refusal  or  failure  to  carry  a  pas- 
senger, see  foot-note  appended  to  Schmidt  v.  Cleveland,  etc. ,  Ry.  Co. 
(Ky.),  12  R.  R.  R.  149,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  149,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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Sonthern  Ry.  Co.  v,  Lanninj^ 

Action  by  J.  R.  Laoning  against  the  Soatbern  Railway 
Company  to  recover  damages  for  failure  to  stop  a  train  at  a 
flag  station  wben  signaled  to  stop.  From  a  judgment  for 
plaintifi,  defendant  appeals.     Reversed. 

Tbe  evidence  for  plaintiff  was  tbat  defendant's  train  was 
scbedaled  to  stop  at  Glen,  a  flag  station  on  its  road,  i;vbeo 
signaled  by  tbose  desiring  to  take  passage  thereon;  tbat 
plaintifi,  wbo  was  a  pbysician,  lived  at  Corintb,  and  was  at 
Glen's  station  January  31,  1902,  and  desired  to  board  tbis 
passenger  train  for  bis  bome;  that  one  Fields  took  a  piece  of 
wrapping  paper  two  or  tbree  feet  long  and  signaled,  but  the 
train  did  not  stop;  that  be  began  signaling  just  after  tbe  sig- 
nal for  the  station  was  sounded,  and  continued  to  flag  until 
it  was  almost  upon  him,  wben  tbe  engineer  again  sounded 
tbe  whistle,  but  did  not  stop  the  train;  that  it  was  light 
enough  for  them  to  see  a  man  for  a  quarter  of  a  mile  down  tbe 
track;  that  tbe  roads  between  Glen's  station  and  Corinth 
were  in  bad  condition  and  the  waters  high,  which  prevented 
plaintifi  from  traveling  tbe  dirt  road  to  Corinth,  and  he  was 
compelled  to  walk  to  Corinth  about  eight  miles,  part  of  tbe 
way  in  tbe  rain.  The  engineer  of  the  train  testified,  for  de- 
fendant, that  it  was  his  duty  to  sound  tbe  call  and  be  on  the 
watchout  for  signals  in  approaching  a  flag  station;  that  he 
sounded  the  call  for  signals  about  a  half  mile  from  tbe  sta- 
tion, but  gave  no  other  signal ;  that  be  was  on  the  lookout  for 
signals,  and  none  wete  given;  tbat  no  one  was  standing  on 
the  track,  but  when  be  reached  the  station  be  saw  a  man  on 
the  south  side  of  the  track.  The  evidence  for  defendant  was 
to  the  effect  that  it  was  dark  when  the  train  reached  Glen's 
station. 

The  first  and  third  instructions  given  for  plaintifi  are  as  fol- 
lows: ''(i)  Tbe  court  instructs  the  jury  for  the  plaintifi, 
Lanning,  that  if  they  believe  from  tbe  evidence  in  tbis  case 
that  defendant's  passenger  train  No.  3$  was  scheduled  to  stop 
at  the  station  of  Glen  when  signaled  to  stop  by  those  desiring 
to  take  passage  thereon,  and  that  Lanning,  so  intending,  sig- 
naled said  train,  or  that  said  train  was  signaled  by  Fields; 
and  if  they  further  believe  from  the  evidence  that  tbe  serv- 
ants of  said  company  in  charge  of  said  train  could  have,  or  by 
tbe  exercise  of  ordinary  care  and  diligence  they  should  have, 
seen  Lanning's  signals,  tbe  defendant  is  guilty  of  negligence 
and  carelessness  in  not  seeing  said  signals  and  stopping  said 
train  for  him  to  take  passage  thereon,  and  they  should  find 
for  Lanning,  and  assess  his  damages  in  such  sum  as  be  by 
tbe  evidence  may  show  himself  entitled."  ''(3)  The  jury  are 
the  sole  judges  of  the  damages,  and,  should  they  find  for  tbe 
plaintifi,  in  assessing  compensatory  damages  they  may  take 
into  consideration  the  physical  pain,  fatigue,  and  inconven- 
ience to  plaintifi  because  of  tbe  wrong  done  him;  and  should 
they  believe  that  the  acts  of  defendant's  servants  were  char- 
acterized by  willfulness  or  capriciousness,  they  may  go  be- 
yond compensatory  damages  and  assess  punitive  damages." 
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Sonthem  Ry.  Co.  v,  Lanninsr 

Vt.  J.  Lamb,  for  appellaot. 
Johnson  ft  Sharp,  for  appellee. 

TRULY,  J.  The  second  instruction  given  for  appellee  is 
erroneous.  It  tells  the  jury  that  if  they  believe  ''that  the 
engineer,  or  other  employees,  saw  Lanning's  signal,  and  their 
failure  to  stop  the  train  was  either  wiUfnl  or  capricious  on 
their  part, "  then  they  were  authorized  to  impose  punitive  dam- 
ages. There  was  no  poof  to  sustain  the  proposition  that  any 
"other  employees"  saw  the  signal,  and  the  testimony  leaves 
it  uncertain  as  to  whether  or  not  the  engineer  saw  it 
Another  defect  in  the  instruction  is  that  it  should  have  stated 
that  if  the  engineer  ''saw  and  understood  the  signal  to  stop,*' 
as  was  stated  in  R.  R.  Co.  v.   White  (Miss.)  33  South.   97a 

The  third  instruction  for  the  appellee  is  too  broad  in  its 
terms.  It  states  to  the  jury  that,  should  they  believe  "that 
the  acts  of  defendant's  servants  were  characterized  by  will- 
fulness or  capriciousness,"  they  might  assess  punitive  dam- 
ages. The  jury  by  this  instruction  were  given  no  definite 
idea  as  to  what  "acts"  were  referred  to,  what  "servants" 
were  meant,  or  to  what  special  matter  their  intention  was 
intended  to  be  directed. 

There  is  no  contention  or  suggestion  that  any  signal  was 
given  on  the  occasion  mentioned,  other  than  the  one  testified 
to  as  having  been  made  by  the  witness  Fields.  Therefore 
the  first  instruction  for  appellee  was  erroneous,  and  calculated 
to  confuse,  in  submitting  to  the  jury  the  question  of  whether 
Lanning  "signaled  said  train."  Under  the  facts  of  this  case 
we  might  not  reverse  for  this  alone,  but,  as  a  new  trial  must 
be  awarded  for  reasons  hereinbefore  indicated,  this  error 
should  also  be  avoided  on  another  trial. 

The  true  rule  as  to  the  measure  of  damages  in  cases  where 
passenger  trains,  being  properly  signaled  by  prospective  pas- 
sengers, fail  to  stop  at  flag  stations,  is  this:  If  the  engineer 
and  fireman  in  charge  of  the  locomotive,  through  no  fault  of 
their  own,  and  while  in  the  exercise  of  due  car  on  their  part, 
fail  to  see  or  obey  the  signal  on  account  of  the  manner  in 
which  it  is  given,  or  by  reason  of  prevailing  atmospheric  con- 
ditions, as  fog  or  darkness,  the  railroad  company  is,  for 
failure  to  stop  the  train,  not  liable;  but  if  such  employees 
fail  to  see  the  signal  through  negligence  on  their  part,  or 
when  by  exercise  of  ordinary  care  they  could  have  seen  it, 
the  party  damaged  is  entitled  to  recover  compensatory  dam- 
ages; and  if  the  signal  is  seen  and  understood  by  said  em- 
ployees, and  their  action  in  not  stopping  the  train  is 
malicious,  wanton,  or  capricious,  then  the  question  of  the 
infliction  of  punitive  damages  may  properly  be  submitted  to 
the  jury.  This  is  the  principle  deducible  from  the  opinion 
in  the  Wilson  Case,  63  Miss.  352,  and  the  White  Case,  supra, 
and  this  rule  should  serve  for  the  guidance  of  the  court  in 
granting  instructions  upon  another  trial  of  this  cause. 

Revmed  and  remanded. 
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AUGUSTA  BROKERAGE  CO.  v.     CENTRAL  OF  GEORGIA 

RY.  CO. 

(Supreme  Court  of  Georg^ia,  Oct.  15»  1904.) 

[43  S.  E.  Rep.  714.] 

Carriage  of  Freight— Discrimination— Powers  of  Railroad  Commis^ 
sion.* 
The  Railroad  Commisaion  of  this  state,  under  the  authority  to  make 
*'such  just  and  reasonable  rules  and  regulations  as  may  be  necessary 
for  preventing' unjust  discriminations  in  the  transportation  of  freig'ht," 
has  power  to  promulgate  a  rule  requiring  railroad  companies,  in  the 
conduct  of  their  intrastate  business,  to  * 'afford  to  all  persons  equal 
facilities  in  the  transportation  and  delivery  of  freig^ht,  without  unjust 
discrimination  against  any." 

Same — Same— Willful  Violation  of  Law— Exemplary  Damages. 

In  a  suit  for  damag^es  sustained  on  account  of  a  violation  of  the  rule 
above  referred  to,  exemplary  damages  may  be  recovered,  if  it  appears 
that  the  conduct  of  the  company  amounted  to  a  ''willful  violation  of 
law"  ;  and  therefore  allegations  of  the  petition,  which,  if  proved, 
would  throw  light  on  the  question  as  to  whether  the  conduct  of  the 
company  was  willful,  should  not  be  stricken  as  irrelevant  and  imperti- 
nent. 

Sufficiency  of  Petition. 

The  special  demurrers  were  not  well  taken,  and,  the  petition  setting' 
forth  a  cause  of  action,  it  was  error  to  sustain  a  motion  to  dismiss. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coaoty;  W.  F.  £ve» 
Jadge. 

Action  by  the  Augusta  Brokerage  Company  against  the 
Central  of  Georgia  Railway  Company.  Judgment  for  de- 
fendant, and  plaintifi  brings  error.     Reversed. 

This  was  an  action  by  the  Augusta  Brokerage  Company, 
a  firm  engaged  in  the  general  brokerage  business  in  the  city 
of  Augusta,  including  the  buying  and  selling  of  cotton  seed, 
against  the  Central  of  Georgia  Railway  Company.  The 
allegations  of  the  petition  were,  in  substance,  as  follows: 
Prior  to  the  wrong  herein  complained  of  the  Railroad  Com- 
mission of  Georgia  promulgated  the  following  reasonable 
rule,  the  same  being  a  part  of  rule  36:  ''The  several  railroad 
companies  in  this  state,  in  the  conduct  of  their  intrastate 
business,  shall  afford  to  all  persons  equal  facilities  in  the 
transportation  and  delivery  of  freight,  without  unjust  dis- 
crimination against  any."  In  December,  1903,  plaintiff 
shipped  to  Augusta  from  a  station  on  the  line  of  defendant's 
road  a  car  of  cotton  seed,  and  when  the  car  arrived  in 
Augusta  a  member  of  plaintiff's  firm  presented  to  the  proper 
ofiBcer  of  the  defendant  the  bill  of  lading,  and  requested  that 
the  car  be  delivered  on  the  side  track  at  plaintiff 's  warehouse. 
This  request  was  refused.     It  is  now,  and  has  been  for  years, 

*For  authorities  in  this  series  on  the  subject  of  the  powers  of  railroad 
commissions,  see  foot-note  appended  to  Nashville,  C.  &  St.  L.  Ry.  Co. 
V,  State  (Ala.),  9  R.  R.  R.  186,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  186. 
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the  common  practice  of  defendant  and  other  railroads  at 
Angnsta  to  make  delivery  of  car  load  lots  of  freight  at  any 
point  in  the  city  on  their  own  tracks,  or  on  any  line  of  tracks 
connecting  with  their  own.  No  reJFasal  to  so  deliver  has 
been  made  by  defendant  to  any  oi  its  customers,  except 
plaintiff;  and  defendant  has  n^ver  refused  to  make  sach  de- 
livery to  plaintiff  of  any  other  commodity  in  car  load  lots, 
except  cotton  seed,  but  almost  daily  makes  delivery  at  plain- 
tiff's warehouse  of  car  load  lots  of  bay,  grain,  etc.  It  is  also 
the  common  practice  of  defendant  to  make  delivery  of  cotton 
seed  to  the  warehouses  of  all  the  cotton  seed  oil  mills  at 
Augusta  having  tracks  connecting  with  tracks  of  defendant. 
The  refusal  of  defendant  to  make  delivery  of  the  car  load  of 
cotton  seed  above  referred  to  at  plaintiff's  warehouse  Has  a 
denial  to  plaintiff  of  ''equal  facilities  in  the  transportation 
and  delivery  of  freight,"  and  was  an  ''unjust  discrimination" 
against  plaintiff,  in  violation  of  rule  36.  In  consequence  of 
defendant's  failure  to  deliver  the  car  load  of  cotton  seed, 
plaintiff  was  put  to  an  expense  of  $5,  and  claims  this  sum  as 
actual  damages.  On  numerous  occasions  during  the  current 
cotton  seed  season  of  1903  defendant  has  refused  to  allow  cars 
loaded  with  cotton  seed  belonging  to  plaintiff  to  be  delivered 
to  connecting  roads  at  Augusta  for  reshipment  in  bulk, 
although  such  reshipment  of  cars  was  freely  allowed  to 
others,  and  such  reshipping  facilities  were  afforded  to  plain- 
tiff in  the  case  of  cars  loaded  with  lumber,  etc.,  or  any  other 
article  of  merchandise  except  cotton  seed.  This  refusal  was 
likewise  a  violation  of  rule  36  of  the  Railroad  Commission. 
In  consequence  of  such  refusal  plaintiff  has  incurred  an  ex- 
pense of  $^4,  which  it  claims  as  actual  damages. 

In  addition  to  the  foregoing  averments,  it  was  also  alleged 
that  the  refusal  of  defendant  to  afford  equal  facilities  with 
others  was  a  part  of  a  predetermined  plan  to  drive  plaintiff 
out  of  the  business  of  buying  cotton  seed  in  sections  of  the 
country  tributary  to  Augusta  at  points  on  the  line  of  defend- 
ant's road;  that  defendant's  commercial  agent  notified  plain- 
tiff in  writing  in  the  early  part  of  1903  that  he  would  see  to  it 
that  plaintiff  did  not  do  any  cotton  seed  business  on  defend- 
ant's road;  that  when  requested  for  cars  in  November,  1903, 
defendant's  agent  gave  as  an  excuse  a  scarcity  of  cars,  but, 
when  plaintiff  secured  cars  from  another  road  and  offered 
them  to  him,  he  admitted  that  he  was  fighting  to  prevent 
plaintiff  from  buying  cotton  seed  on  defendant's  road ;  that 
defendant's  agent  told  a  member  of  plaintiff's  firm  that  he 
intended  to  break  up  plaintiff's  cotton  seed  business,  because 
certain  oil  mills  in  the  vicinity  had  agreed  to  ship  over  de- 
fendant's line  a  ton  of  cotton  seed  products  for  every  ton  of 
cotton  seed  brought  to  them  over  defendant's  road;  that  as 
a  farther  illustration  of  defendant's  purpose  it  refused  to 
issue  to  plaintiff  through  bills  of  lading  from  a  station  in 
Burke  county  to  certain  points,   notwithstanding  it  was  its 
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common  practice  to  issue  through  bills  of  lading  to  sucb 
points  for  general  merchandise;  that  defendant's  action  has 
resulted  in  giving  a  monopoly  to  the  oil  mills,  as  a  result  of 
which  cotton  seed  is  worth  $5.50  per  ton  less  than  on  the 
same  date  last  year,  when  plaintiff  was  in  the  market  enjoyinsr 
equal  facilities.  These  acts  of  the  defendant  in  denying 
plaintiff  equal  shipping  facilities,  and  in  making  unjust  dis- 
criminations against  it,  are  characterized  as  willful  violations 
of  the  law,  and,  it  is  alleged,  render  defendant  liable  for  ex- 
emplary damages.  Damages  are  claimed  in  the  sum  of 
$10,000. 

At  the  appearance  term  the  defendant  filed  a  special  de- 
murrer to  those  portions  of  the  petition  last  referred  to,  upon 
the  ground  that  they  were  irrelevant,  immaterial,  and  imper- 
tinent, and  also  upon  the  ground  that  if  there  was  a  refusal 
to  issue  through  bills  of  lading,  as  alleged,  such  refusal 
occurred  in  Burke  county,  and  the  city  court  of  Richmond 
county  had  no  jurisdiction.  At  the  trial  the  defendant  moved 
to  dismiss  the  case  upon  the  ground  that  the  petition  set 
forth  no  cause  of  action.  The  motion  to  dismiss  and  the 
special  demurrer  were  sustained.     Plaintiff  excepted. 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
Lawton  &  Cunningham,  J.  C.  C.  Black,  and  H.  W.  John- 
son, for  defendant  in  error. 

COBB,  J.  (after  stating  the  foregoing  facts).  If  the  Rail- 
road Commission  had  authority  to  adopt  that  portion  of  rule 
36  set  forth  above,  the  petition  set  out  a  cause  of  action. 
The  law  declares  that  the  railroad  commissioners ''shall  make 
reasonable  and  just  rules  and  regulations,  to  be  observed  by 
all  railroad  companies  doing  business  in  this  state,  as  to 
charges  at  any  and  all  points  for  the  necessary  handling  and 
delivery  of  freights;  shall  make  such  just  and  reasonable 
rules  and  regulations  as  may  be  necessary  for  preventing  un- 
just discriminations  in  the  transportation  of  freight  and  pas- 
sengers on  the  railroad  in  this  state;  *  *  *  and  shall 
make  just  and  reasonable  rules  and  regulations,  to  be  ob- 
served by  said  railroad  companies  on  said  railroads,  to  pre- 
vent the  giving  or  paying  of  any  rebate  or  bonus,  directly  or 
indirectly,  and  from  misleading  or  deceiving  the  public  in 
any  manner  as  to  the  real  rates  charged  for  freight  and  pas- 
sengers." Civ.  Code  1895,  §  2189.  The  rule  of  the  com- 
mission provides  that  railroad  companies,  in  the  conduct  of 
their  intrastate  business,  shall  afford  to  all  persons  ''equal 
facilities  in  the  transportation  and  delivery  of  freight,  with- 
out unjust  discrimination  against  any."  The  commission  is 
authorized  by  the  very  terms  of  the  act  to  make  any  reason- 
able rules  that  may  be  necessary  to  prevent  unjust  discrimi- 
nations in  the  transportation  of  freight,  and  to  allow  to  one 
shipper  privileges  which  are  not  allowed  to  another  whose 
situation  is  substantially  the  same  is  unquestionably  an 
unjust  discrimination. 
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It  is  said,  though,  that,  even  concediog  this  to  be  true,  the 
Railroad  Commission  is  authorized  simply  to  make  rules  in 
reference  to  the  transportation  of  freight;  that  transporta- 
tion ends  when  the  goods  arrive  at  the  terminal  station  of 
the  railway  company  at  the  point  of  destination;  that  a  reg- 
ulation dealing  with  the  conduct  of  the  carrier  after  the  goods 
have  reached  such  station  is  not  a  regulation  of  transporta- 
tion, but  a  regulation  of  the  use  of  terminal  facilities;  and 
that  therefore  the  rule  which  deals  with  discriminations  as  to 
facilities  should  not  be  construed  to  refer  to  facilities  which 
are  brought  into  operation  after  the  transportation  service 
has  been  completed.  The  case  of  Dixon  v.  Central  of 
Georgia  Railway  Company,  no*  Ga.  173,  3^  S.  E.  369,  is 
cited  to  establish  the  proposition  that  there  is  a  distinction 
between  a  transportation  service  and  switching  or  transfer 
service,  and  that  the  service  which  was  withheld  from  the 
plaintifi  in  the  present  case  was  a  switching  or  transfer  serv- 
ice, and  not  a  transportation  service.  There  is  nothing  in 
that  case  which  holds  that  where  a  railroad  company,  either 
as  a  result  of  a  contract  or  a  custom,  delivers  from  its  termi- 
nal station  loaded  cars  on  a  side  track  at  the  place  of  busi- 
ness of  a  consignee,  it  is  not,  when  so  engaged,  performing 
duties  incident  to  transportation  of  freight;  but  it  was 
simply  held  that,  construing  what  was  then  rule  2$  in  refer- 
ence to  the  rate  to  be  charged  for  switching  or  transferring 
cars  from  a  point  on  one  road  to  a  connecting  road  or  ware- 
house within  the  space  of  three  miles,  in  connection  with  the 
rules  regulating  rates  of  freight  ordinarily  to  be  charged,  the 
ordinary  rates  of  freight  were  allowable  until  the  car  reached 
the  terminal  station  at  destination,  and  that  rule  25  was 
operative  from  such  station  to  the  point  where  such  car  was 
delivered  to  the  connecting  road,  place  of  business,  or  ware- 
bouse.  The  court  was  not  dealing  with  the  word  ''transpor- 
tation" as  found  in  the  act,  and  the  expression  ''transporta- 
tion service"  was  used  for  convenience,  simply  to  distinguish 
the  service  performed  before  the  terminal  station  was  reached 
and  the  service  performed  between  the  terminal  station  and 
the  connecting  road  or  waiehouse.  If  a  railway  company  car- 
ries freight  beyond  its  terminal  station,  when  this  service  is 
performed  either  voluntarily  or  as  the  result  of  a  contract  or 
custom,  it  is  no  less  engaged  in  the  transportation  of  freight 
than  it  was  when  the  freight  was  being  carried  between  the 
initial  point  of  carriage  and  the  terminal  point  of  carriage; 
and  the  words  "transporting"  and  "transportation,"  which 
occur  in  the  rule  under  consideration  in  the  Dixon  Case,  are 
there  used  in  this  very  sense.  See  30  Rep.  R.  R.  Com.  of 
Ga.  p.  31. 

It  is  contended  that  the  power  of  the  Railroad  Commission 
in  reference  to  unjust  discriminations  is  confined  to  rates 
and  charges,  and  the  case  of  State  v.  Wightsville  &  Tennille 
Railroad  Company,  104  Ga.  437,  30  S.  E.  8gi,  is  cited  to  sus- 
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taiD  this  contentioo.  There  is,  however,  no  authoritative 
ruling:  io  that  case  to  the  efiect  that  the  power  of  the  Rail- 
road Comntiission  is  so  limited.  It  was  there  held  that  the 
refusal  of  the  railroad  company  to  issue  a  through  bill  of  lad- 
ing over  the  line  of  one  of  its  connecting  carriers,  when  it 
was  in  the  habit  of  issuing  such  bills  of  lading  over  the  line 
of  another  connecting  carrier,  was  not  a  violation  of  rule  32 
of  the  commission  (see  30  Rep.  R.  R.  Com.  p.  32),  which 
contained  substantially  the  provisions  of  the  act  of  1874  (Acts 
1874,  pp.  94,  9s),  as  contained  in  Civ.  Code  1895,  §§  2212- 
2214.  It  was  held  that  the  Railroad  Commission  had  no 
power,  either  under  the  act  referred  to  or  under  the  rule,  to 
compel  a  railroad  company  to  make  a  contract.  There  is 
nothing  in  that  decision,  when  taken  in  the  light  of  the  ques- 
tion then  under  consideration,  which  can  be  construed  into  a 
ruling  that  the  word  ''transportation,"  as  used  in  the  clause 
of  the  act  now  under  consideration,  included  only  service 
rendered  between  the  initial  point  of  carriage  and  the 
terminal  station  of  the  railway  company  at  the  point  of 
destination. 

Having  reached  the  conclusion  that  the  authority  of  the 
Railroad  Commission  to  make  rules  and  regulations  for 
preventing  unjust  discriminations  in  the  transportation  of 
freight  authorized  the  promulgation  of  rule  36,  it  is  unneces- 
sary to  determine  whether  the  withholding  of  service  of  the 
character  withheld  from  the  plaintiff  in  the  present  case, 
when  such  service  was  rendered  to  other  customers  similarly 
situated,  was  such  an  indirect  giving  of  a  bonus  to  the  other 
customers  as  to  be  an  unjust  discrimination  in  rates  and 
charges.  The  commission  had  authority  to  make  the  rule,  the 
conduct  of  the  railroad  company  was  in  violation  of  the  rule, 
and  it  was  therefore  error  to  sustain  the  motion  to  dismiss 
the  petition. 

It  was  also  erroneous  to  sustain  the  special  demurrer,  for  the 
reason  that  those  portions  of  the  petition  which  were  attacked 
by  the  special  demurrer  were  not  allegations  in  relation  to 
the  cause  of  action,  but  were  simply  averments  of  matters 
of  aggravation,  which  might  be  proven  and  considered,  by 
the  jury  in  determining  whether  the  conduct  of  the  railroad 
company  had  been  so  willful  as  to  authorize  the  assessment 
of  exemplary  damages  under  the  provisions  of  Civ.  Code  1895, 

§  2197. 

During  the  argument  attention  was  called  to  the  fact  that 
in  31  Rep.  R.  R.  Com.  of  Ga.  the  rules  appear  to  have  been 
amended  and  rearranged,  and  what  was  originally  rule  36  has 
become  rule  2,and  that  the  language  of  the  rule  had  been 
changed.  See  page  20.  It  does  not  appear  from  the  pub- 
lished report  when  these  changes  were  made,  but  an  examina- 
tion of  the  minutes  of  the  Railroad  Commission  shows  that 
the  change  in  rule  2  did  not  take  efiect  until  May  i,  I904t 
and  therefore  rule  36  was  in  force  at  the  time  of  the  trans- 
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actions  complained  of  in  the  petition.  It  would  seem,  apon 
principle,  that  we  should  take  judicial  notice  of  what  appears 
upon  the  minutes  of  the  Railroad  Commission  as  to  the  pro- 
mulgation of  its  rules  and  regulations;  but  we  now  make  no 
authoritative  ruling  on  this  question.  If  we  can  take  judicial 
notice  of  what  appears  on  such  minutes,  it  appears  there- 
from that  rule  36  was  in  force  at  the  time  of  the  injury  com- 
plained of.  If  we  cannot  take  such  judicial  notice,  we  must 
look  to  the  petition,  and  the  petition  avers  that  rule  36  was 
in  force  at  the  time  in  question. 

Judgment  reversed.     All  the  Justices  concurring. 


BOSWORTH  V.  UNION  R.  CO. 

(Supreme  Court  of  Rhode  laland,  July  28, 1904.) 

[58  Atl.  Rep.  962.] 

Passenger  Injured  by  Strike  Sympathizer— Notice  to  Carrier  of  Danger 
— Sufficiency  of  Evidence.* 
Plaintiff  was  a  passenger  on  a  street  car  running  between  two  towns, 
and  was  injured  by  being  struck  by  a  stone  thrown  from  one  of  a  mob 
of  strike  sympathizers.  A  strike  had  l>een  on  for  some  days,  accom- 
panied with  Yiolence  ;  but  the  mob  had  been  suppressed  in  one  of  the 
towns,  and  cars  were  running  regularly  at  the  time.  There  was  no  in- 
dication of  dang-er  either  to  plaintiff  or  the  motorman  as  the  car  passed 
until  the  stones  were  thrown,  except  the  presence  of  a  large  number  of 
people  on  the  street.  Policemen  were  present,  and,  thoug-h  the  preced- 
ing car  had  been  stoned,  such  car  was  not  in  sight  of  the  motorman  of 
the  car  on  which  plaintiff  rode  at  the  time,  and  the  stoning  thereof  was 
unlcnown  to  him  :  h^fld,  that  the  evidence  was  insuflScient  to  show  notice 
to  defendant  that  it  was  dangerous  to  run  cars  there  by  reason  of  the 
mob,  and  hence  defendant  was  not  liable. 

Same — Judicial  Notice. 

In  an  action  for  injuries  to  a  passenger  on  a  street  car  by  stones 
thrown  by  strike  sympathizers,  the  court  would  take  judicial  notice  of 
the  historical  fact  that  on  a  certain  date,  which  was  the  date  of  the  in- 
jury, the  gOYcrnor  had  ordered  a  military  force  to  the  town  in  question 
to  preserve  order  and  restrain  violence  toward  the  property  and  em- 
ployees of  the  street  railway  company,  and  had  issued  a  proclamation 
calling  upon  all  persons  riotously  assembled  to  disperse. 

Same — Notice  to  Carrier  of  Danger — Governor's  Proclamation. 

Where  a  passenger  on  a  street  car  was  injured  by  stones  thrown  by 
strike  sympathizers,  the  fact  that  on  the  morning  of  the  day  the  injury 
occurred  the  governor  had  ordered  out  the  militia  to  restrain  violence 
toward  the  property  and  employees  of  the  street  railway  company,  and 
had  issued  a  proclamation  calling  upon  all  persons  riotously  assembled 
to  disperse,  was  not  notice  to  the  street  car  company  that  it  was  dan- 
gerous to  run  its  cars,  but  was  rather  an  invitation  to  operate  its  road 
under  the  protection  of  the  militia. 

Tillinghast,  J.,  dissenting. 

,*As  to  the  carrier's  duties  with  respect  to  the  protection  of  its  passen- 
gers against  strangers,  see  foot-note  appended  to  Dufur  v.  Boston  &  M. 
R.  Co.  (Vt.).  9  R.  R.  R.  711,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  711 ;  Penny 
V,  Atlantic  Coast  Line  R.  Co.  (N.  Car,),  10  R.  R.  R.  606,  33  Am.  &  Eag. 
R.Cas.,N.  S..  606. 
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Action  by  Benjamin  B.  Boswortb  against  tbe  Union  Rail- 
road Company.  A  verdict  was  directed  in  favor  of  defend- 
ant, and  plaintif!  applies  for  a  new  trial.     Denied. 

See  5;  Atl.  490. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DOUGLAS,  JJ. 

Jobn  W.    Hogan  and  Henry  E.  Tiepke,  for  plaintifi. 
Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefierts  S.  Hoff- 
man, for  defendant. 

DOUGLAS,  J.  Tbis  is  an  action  to  recover  for  injuries 
alleged  to  bave  been  caused  by  tbe  negligence  of  tbe  delend- 
ant.  From  tbe  testimony  of  tbe  plaintifi  and  bis  witnesses 
it  appears  tbat  tbe  plaintifi,  an  elderly  man,  on  tbe  mornins: 
of  June  12,  1902,  was  a  passenger  on  one  of  tbe  defendant's 
open  cars  running  from  Providence  to  Pawtucket.  A  strike 
against  tbe  company  bad  been  on  for  some  days,  accom- 
panied with  violence;  but  tbe  mob  bad  been  suppressed  in 
Providence,  and  cars  were  running  regularly.  Tbe  car  ran 
as  usual,  stopping  from  time  to  time  to  take  on  and  let  off 
passengers,  until  it  reacbed  a  point  in  Pawtucket  on  Pawtucket 
avenue  at  tbe  junction  witb  East  avenue,  wben  suddenly  it  was 
assailed  witb  a  sbower  of  stones  tbrown  from  tbe  side  of 
tbe  way.  Tbe  plaintiff  was  probably  struck  by  a  stone,  and 
rose  from  bis  seat  in  frigbt  and  extended  bis  band,  as  be  says» 
to  notify  tbe  conductor  or  to  ring  tbe  bell.  He  was  seen  to 
walk  to  tbe  side  of  tbe  car  and  to  fall  to  tbe  ground.  His 
own  memory  of  wbat  be  did  is  uncertain,  and  tbe  witnesses 
are  unable  to  say  wbetber  be  attempted  to  step  off  or  not. 
When  be  fell  bis  leg  was  broken,  and  be  was  considerably 
bruised  and  burt  in  otber  parts  of  bis  body.  Tbere  was  no 
indication  of  danger  visible  to  bim  or  to  any  one  on  tbe  car 
until  tbe  stones  were  tbrown,  except  tbe  presence  of  a  large 
number  of  people  on  tbe  street.  Tbe  witnesses  vary  in  stat- 
ing tbe  number  of  people  tbere.  Tbe  two  policemen  and 
anotber  witness  estimate  tbat  tbere  were  800  or  1,000,  and  a 
citizen  witness  says  tbere  must  bave  been  150.  No  one 
states  tbat  tbere  was  any  uproar  or  threatening  behavior  in 
sight  of  tbe  car  on  which  the  plaintiff  was  until  it  reached 
tbe  crowd.  Tbe  stones  were  tbrown  by  those  in  tbe  rear» 
next  to  the  houses.  One  witness  testifies  that  tbe  next  pre- 
ceding car,  some  m  minutes  before,  bad  been  stoned  a  little 
farther  down  tbe  street  towards  tbe  center  of  tbe  city  of 
Pawtucket,  but  this  car  bad  passed  out  of  sight  before  tbe 
following  one  appeared.  The  rest  of  tbe  testimony  relates  to 
the  physical  condition  of  tbe  plaintiff  and  the  extent  of  bis 
injuries. 

After  this  testimony  was  in,  the  defendant  moved  tbat  tbe 
presiding  justice  direct  a  verdict  in  its  favor,  and  be  granted 
the  motion,  saying:    ^^The  defendant  would  not  be  liable  for 
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an  iDJury  received  by  passengers  through  the  throwing  of 
stones  by  people  outside,  unless  the  car  was  propelled  into 
a  place  of  known  danger,  and  the  proof  in  this  case  on  that 
point  is  simply  that  another  car  bad  been  stoned.  It  does 
not  appear  to  the  court  that  there  is  sufiBcient  notice  to  the 
defendant  or  sufiBcient  evidence  that  the  dangerous  state  of 
things  had  prevailed  for  a  length  of  time  sufiBcient  so  that 
the  defendant  could  be  presumed  to  have  notice.  I  therefore 
direct  the  jury  to  return  a  verdict  for  the  defendant."  To 
this  decision  the  plaintiCf  excepted,  and  now  prays  for  a  new 
trial  on  the  ground  that  it  was  erroneous.  He  argues,  first* 
that  notice  to  the  conductor  in  charge  of  the  car  was  notice 
to  the  company.  The  suit,  he  says,  does  not  charge  the 
company  with  negligence  in  dispatching  the  car  to  Pawtucket, 
but  in  proceeding  when  the  mob  was  seen  in  the  street.  We 
understand  that  this  is  exactly  the  view  which  the  presiding 
justice  took.  He  decided,  in  efiect,  that  there  was  nothing 
in  the  presence  and  behavior  of  the  crowd  to  notify  the 
motorman  or  conductor  that  there  was  danger  in  proceeding, 
and,  therefore,  the  company  is  not  liable. 

We  are  unable  to  see  how  the  court  could  have  taken  any 
other  view  of  the  situation.  The  motorman  saw  ahead  o! 
him  a  number  of  men  walking,  as  one  witness  says,  slowly 
along  the  street,  making,  as  all  agree,  no  hostile  demonstra- 
tion. Among  them  were  two  policemen,  charged  by  law 
with  the  duty  of  stkppressing  disturbances.  The  motormaa 
could  not  have  known  that  a  car  had  been  stoned  by  these 
people  15  minutes  before.  No  warning  came  from  the 
policemen  or  others  that  the  crowd  bad  hostile  intentions, 
and  the  motorman's  duty  was  clearly  to  carry  His  passen- 
gers along  his  route  as  far  as  they  wished  to  go,  until,  at  least, 
some  threat  or  show  of  obstruction  should  be  made.  When 
the  stones  were  thrown  the  car  was  in  the  midst  of  the 
crowd,  and  there  was  no  course  open  to  him  but  to  proceed. 
We  cannot  see  that  in  any  respect  he  or  the  company,  as  rep- 
resented by  him,  was  guilty  of  any  negligence  towards  the 
plaintifiE.  If,  on  sight  of  the  crowd  a  quarter  of  a  mile  away, 
the  car  had  stopped  and  refused  to  carry  the  plaintiff 
farther,  he  might  well  have  complained  of  breach  of  duty. 
Having  the  same  knowledge  which  the  motorman  possessed, 
the  plaintiff  could  have  left  the  car  before  approaching  the 
crowd  if  he  had  chosen  to  do  so.  The  risk,  if  any  there  was, 
was  as  obvious  to  him  as  to  the  defendant's  servants. 

The  defendant  has  referred  us  to  a  case  decided  by  the 
Supreme  Court  of  Minnesota,  January  23,  1903,  Fewings  v. 
Mendenhall,  Receiver,  93  N.  W.  127,  60  L.  R.  A.  601,97  Am. 
St.  Rep.  519,  which  is  similar  to  the  case  at  bar  in  all  its 
important  features.  In  that  case  a  passenger  in  one  of  the 
defendant's  cars  was  struck  by  a  stone  thrown  by  a  strike 
sympathizer,  and  injured.  The  court  held  that,  though  a 
strike  against  the  road  was  in  op.eration,  it  was  no  negligence 


l2         Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S 

Boaworth  v.  Union  R.  Co 

for  the  receiver  to  ruo  the  cars»  nor  to  omit  to  cover  the  win- 
dows of  them  with  canvas  or  to  draw  down  the  leathern  cur- 
tains, nor  to  fail  to  notify  the  plaintiff  of  the  existence  of  a 
strike  which  he  and  all  intelligent  citizens  were  aware  of. 
The  cases  defining  the  degree  of  care  imposed  by  laulp  npon  a 
carrier  of  passengers  are  carefully  reviewed,  and  the  conclu- 
sion is  reached  that,  while  common  carriers  are  insurers  of 
freight  against  all  damage  except  the  act  of  God  and  the  pub- 
lic enemy,  and  are  bound  to  exercise  for  the  safety  of  pas- 
sengers the  highest  degree  of  care  and  foresight  consistent 
with  the  orderly  conduct  of  their  business  with  respect  to  all 
matters  under  their  contol,  the  same  strict  rule  does  not 
apply  to  acts  of  persons  beyond  their  control.  The  court 
say  (page  129):  ^'A  number  of  other  cases  are  cited  and  relied 
upon  by  counsel,  wherein  the  general  rule  is  stated  sub- 
stantially as  contended  for  by  him,  namely,  that  a  carrier  of 
passengers  is  required  to  exercise  the  utmost  vigilance  to 
protect  passengers  from  insult  and  injury  from  whatever 
cause  arising;  but  an  examination  of  them  shows  that  they 
are  all  cases  where  the  carrier  had  permitted  third  persons  to 
enter  upon  its  premises  or  cars,  and  thereafter  failed  to  exer- 
cise a  proper  degree  of  care  to  restrain  them  from  acts  of  law- 
lessness; and  there  can  be  no  question  as  to  their  soundness. 
The  question  before  us  is  whether  this  strict  rule  applies  to 
the  act  of  a  stranger,  such  as  here  shown.  That  it  does  not  is 
sustained  by  some  very  respectable  authorities.  Tall  v. 
Packet  Co.  (Md.),  44  Atl.  1007,  47  L.  R.  A.  120;  Railroad 
Co.  V.  MacKinney,  124  Pa.  462,  17  Atl.  14,  2  L.  R.  A.  820, 
10  Am.  St.  Rep.  601;  Thomas  v.  Railroad  Co.,  148  Pa.  180, 
23  Atl.  989,  15  L.  R.  A.  416;  Railroad  Co.  v.  Pillsbury,  123 
111.  21,  14  N.  E.  22,  5  Am.  St.  Rep.  483.  In  our  opinion,  it 
would  be  unjust  to  require  a  carrier  of  passengers,  either  a 
steam  or  a  street  railway  company,  to  exercise  the  utmost 
care  and  vigilance  to  guard  and  protect  passengers  from 
criminal  acts  of  strangers,  persons  not  under  its  control  or 
subject  to  its  orders,  and  for  whose  acts  it  is  in  no  way  re- 
sponsible. And  we  hold,  without  further  discussion,  as  re- 
spects the  acts  of  such  strangers,  that  carriers  of  passengers 
are  liable  to  the  exercise  of  ordinary  care  and  prudence 
only.  Such  carrier  is  liable  for  all  injuries  resulting  from  the 
acts  of  strangers  which  are  reasonably  to  be  anticipated  under 
the  particular  circumstances,  and  which  ordinary  care  and 
prudence,  had  it  been  exercised,  would  have  prevented." 
These  observations  are  supported  by  the  cases  cited,  and 
seem  to  us  just  and  reasonable.  It  is  the  duty  of  the  civil  au- 
thorities, not  of  a  railroad  company,  to  preserve  order  in  the 
streets. 

The  opinion  of  the  court  upon  demurrer  to  this  declaration 
(25  R.  I.  202,  S5  Atl.  490)  stated  the  general  rule  which  re- 
quires of  a  railroad  company  the  utmost  care  and  skill  in  the 
operation  of  their  road  and  the  safe  transportation  of  their 
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passengers,  bnt  the  court  did  not  have  before  them  the  cir- 
comstances  of  the  case  as  they  were  since  developed  by  the 
evidence.  The  declaration  alleged  that  the  car  was  ran  into 
the  midst  of  a  mob  who  were  threatening  to  do  violence  and 
to  inflict  injury  npon  the  company's  property,  which  the  com- 
pany well  knew.  The  demarrer  to  these  allegations  was 
rightly  overrnled.  While  the  rale  as  stated  is  of  very  gen- 
eral application,  it  mast  be  limited,  at  least  to  known  dangers, 
when  they  are  occasioned  entirely  by  causes  beyond  the 
control  of  the  carrier. 

The  plaintifi's  counsel  calls  to  our  notice  the  historical 
events  connected  with  this  strike,  and  particularly  that  very 
early  in  the  morning  of  the  day  when  this  injury  was  inflicted 
the  governor  had  ordered  a  military  iorce  to  Pawtucket  to 
preserve  order  and  restrain  violence  towards  the  property 
and  employees  of  the  street  railroad  company,  and  had 
issued  his  proclamation  calling  upon  persons  riotously  as- 
sembled at  Pawtucket  to  disperse.  These  circumstances  are 
such  as  the  court  takes  jadicial  notice  of  when  brought  to  its 
attention  (i  Greenl.  Ev.  §  6;  Steph.  Ev.  p.  i2i,  note  9),  but 
there  is  nothing  in  the  record  or  the  decision  to  show  that 
they  were  ignored  in  the  consideration  of  the  case  by  the 
trial  court.  Briefly  considered,  the  circumstances  amount 
to  this — that  the  municipal  authorities  of  Pawtucket  had  tol- 
erated violence  and  crime,  and  the  chief  executive  of  the 
state  had  interposed  to  repress  them.  It  was  very  easy  to 
anticipate  that  violence  would  cease  when  the  power  of  the 
law  was  displayed  on  the  side  of  peace;  and  so,  after  the 
militia  had  taken  up  the  work  which  the  police  had  neglected, 
the  company  might  confidently  resume  its  service  with  no  fear 
of  danger.  These  considerations  would  address  themselves 
more  properly  to  the  controlling  ofBcers  of  the  company 
who  dispatched  the  cars  upon  their  several  routes,  but  if  the 
motorman  and  conductor  of  this  car  knew  of  the  situation 
they  might  rely  in  all  good  faith  upon  the  security  which  the 
militia  was  sent  to  effect.  The  fact  that  the  evildoers  had 
been  warned  and  the  militia  had  assumed  the  duty  of  keeping 
the  peace  were  invitations  to  the  defendant  to  run  its  cars, 
not  notifications  of  danger. 

Taking  all  the  circumstances  into  consideration,  it  is  plain 
that  the  defendant  was  not  guilty  of  any  neglect  of  duty  to- 
wards the  plaintiff,  and  the  verdict  was  properly  directed. 

Petition  for  new  trial  denied,  and  case  remitted  to  the  com- 
mon pleas  division  for  judgment. 
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MURPHY  V.  NORTH  JERSEY  ST.  RY.  CO. 

(Supreme  Court  of  New  Jersey,  July  6, 1904.) 

[58  Atl.  Rep.  1018.] 

Injury  to  Passenger— Boarding  Moving  Car— Contributory  Negli- 
gence and  Assumption  of  Risk.* 
Altlioug^h  it  canoot  be  held,  as  a  matter  of  law,  that  a  person  who 
attempts  to  board  a  trolley  car  while  it  is  in  motion  is  neg^ligent,  yet, 
when  the  fact  that  the  car  is  in  motion  is  the  sole  producing  cause  of 
the  injury  sued  for,  the  risk  of  its  occurrence  is  one  which  the  person 
making  the  attempt  must  be  held  to  have  assumed. 

Pieading  and  Proof. 

A  plaintiff  is  only  entitled  to  recover  by  establishing  the  truth  of  bis 
case  as  laid  in  his  declaration,  and,  if  he  fails  to  do  this,  the  defendant 
is  entitled  to  the  verdict  of  the  jury. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Patrick  Murphy  against  the  North  Jersey  Street 
Railway  Company.  Judgment  for  plaintifi,  and  defendant 
brings  error.     Reversed. 

Argued  November  term,  1904,  before  GUMMERE,  C.  J., 
and  DIXON,  GARRISON,  and  SWAYZE,  JJ. 

Leonard  Kalisch,  for  plaintiff. 
C.  H.  Beasley,  for  defendant. 

GUMMERE,  C.  J.  This  action  is  brought  to  recover 
compensation  for  injuries  received  by  the  plaintiff  while  at- 
tempting to  board  w  car  of  the  defendant  company  at  the 
Market  Street  Station  in  the  city  of  Newark.  The  allegation 
of  the  declaration  is  that  while  the  defendant's  car  was  stand- 
ing at  the  station  the  plaintifi  attempted  to  get  upon  it,  and 
that  while  he  was  in  the  act  of  boading  it  the  employees  of 
the  defendant  company  negligently  and  improperly  started 
the  car,  thereby  throwing  the  plaintiff  to  the  ground.  The 
plea  was  the  general  issue.  The  proof  submitted  by  the 
plaintiff  at  the  trial  corresponded  with  the  allegations  of 
the  declaration.  The  case  made  by  the  defendant  was  that  its 
car  had  already  started  when  the  plaintifi  approached  it  for 
the  purpose  of  becoming  a  passenger  on  it;  that  while  it  was 
in  motion  he  attempted  to  board  it,  missed  his  hold  upon  the 
grip,  and  fell  to  the  ground,  thereby  receiving  the  injuries 
for  which  he  sues.  In  his  charge  to  the  jury  the  trial  judge, 
in  commenting  upon  the  case  made  by  the  defendant,  in- 
structed them  that,  even  if  they  believed  the  accident  to  have 
occurred  in  the  way  testified  to  by  the  defendant's  witnesses, 
they  would  nevertheless  have  a  right  to  find  a  verdict  for  the 
plaintiff,  if  they  concluded  that  the  defendant  was  guilty  of 
negligence.     This  instruction  was  erroneous.     In  the  first 

*As  to  whether  it  is  contributory  negligence  to  board  a  moving 
street  car,  see  foot-note  appended  to  Southern  Ry.  Co.  in  Miss,  v, 
WiUiams  (Miss.),  12  R.  R.  R.  90,  35  Am.  &  Bng.  R.  Cas.,  N.  8.,  90. 
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place,  there  was  nothing  in  the  operation  of  the  car,  if  the 
testimony  submitted  on  the  part  of  the  defendant  was  true, 
upon  which  the  conclusion  that  it  was  negligent  could  be 
rested.  If  the  car  was  in  motion  when  the  plaintifi  first 
evinced  by  hia  action  an  intention  to  take  passage  upon  it, 
the  mere  fact  that  it  continued  to  move  while  the  plaintiff 
was  making  his  attempt  is  not,  of  itself,  any  evidence  of  the 
defendant's  negligence.  Moreover,  although  it  cannot  be 
said,  as  a  matter  of  law,  that  a  person  who  attempts  to 
board  a  trolley  car  while  it  is  in  motion  is  negligent,  yet  when 
the  fact  that  the  car  is  in  motion  is  the  sole  producing  cause 
of  the  injury  the  risk  of  its  occurrence  is  one  which  the  per- 
son making  the  attempt  must  be  held  to  have  assumed.  In 
the  second  place,  it  is  a  cardinal  rule  for  the  control  of  a 
trial  court  that  only  those  questions  which  are  within  the 
issues  raised  by  the  pleadings  should  be  submitted  to  the 
jury,  and  a  failure  to  observe  this  rule  is  legal  error. 
Excelsior  Electric  Co.  v.  Sweet,  59  N.  J.  Law,  441,  31  Atl. 
721.  The  issue  presented  by  the  pleadings  for  the  determi- 
nation of  the  jury  in  the  present  case  was  whether  the  defend- 
ant had  caused  the  plaintiff's  injury  by  negligently  starting 
the  car  while  he  was  in  the  act  of  getting  upon  it.  This  was 
the  claim  which  was  set  up  by  the  plaintifi  in  his  declara- 
tion and  denied  by  the  defendant  in  its  plea,  and  which  the 
plaintiff  was  bound  to  establish  by  proof  in  order  to  entitle 
him  to  a  verdict.  If,  at  the  trial,  ^e  had  abandoned  this 
position,  and  had  attempted  to  show  that  his  injury  was  due 
to  an  entirely  different  cause-^for  instance,  the  defective  con- 
dition of  the  step  upon  the  car — he,  of  course,  would  not  have 
been  permitted  to  do  so,  for  it  is  elementary  law  that  a 
plaintiff  cannot  recover  for  a  cause  of  action  other  than  that 
set  out  in  his  declaration.  And  this  principle  is  equally 
applicable  when  dealing  with  the  case  made  by  the  defend- 
ant in  contradicting  the  plaintiff's  claim.  The  defendant  is 
only  required  to  prove  that  he  was  not  guilty  of  the  negli- 
gent act  charged  against  him  in  the  declaration.  When  he 
does  this  by  showing  that  the  accident  which  produced  the 
plaintiff's  injury  was  due  to  a  cause  entirely  different  from 
that  alleged  by  the  latter,  he  has  relieved  himself  from 
responsibility,  so  far  as  the  action  then  being  tried  is  con- 
cerned. To  compel  him  to  go  further,  and  disprove  responsi- 
bility for  the  existence  of  that  case,  is  to  require  him  to 
meet  an  issue  which  the  case  does  not  present. 
The  judgment  under  review  should  be  reversed. 
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AUGUSTA  RY.  &  ELECTRIC  CO.  v.  SMITH. 
(Supreme  Court  of  Georgia,  Oct.  15, 1904.) 

[48  S.  E.  Rep.  681.] 

Passengers— Regulations— Riding   in    Dangerous     Place— Degree   of 
Care. 

A  railway  company  has  the  right  to  make  reasonable  rules  and  regu- 
lations prohibiting  passengers  from  occupying  positions  on  its  cars 
considered  to  be  dangerous,  except  at  their  own  risk  ;  but  when,  not- 
withstanding such  rules,  passengers  are  permitted,  and  in  some  in- 
stances required,  to  occupy  such  positions,  the  company  is  still  under 
the  duty  to  exercise  extraordinary  care  and  diligence  for  their  safety^ 

Negligence — Instructions. 

On  the  trial  of  a  suit  for  damages  alleged  to  have  been  occasioned  by 
the  negligence  of  the  defendant,  it  is  always  error,  requiring  the  grant 
of  a  new  trial,  for  the  court  to  charge  the  jury  that  given  acts  consti- 
tute negligence,  when  such  acts  are  not  declared  by  statute  to  be  neg- 
ligent. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coanty;  W.  F.  Eve,. 
Jadge. 

Action  by  N.  G.  Smith  against  the  Augnsta  Railway  & 
Electric  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Boykin  Wright,  for  plaintiff  in  error. 
E.  H.  Callaway,  for  defendant  in  error. 

CANDLER,     J.    The    plaintiff's     husband,    for     whose 
homicide  the  present  suit  was  brought,  was  a  passenger  on  a 
car  of  the  defendant    street  railway  company,   occupying  a 
standing  position    on  the  rear    platform.     The    followinsr 
printed  notice  was  posted  on  the  car:    ^' It  is  dangerous  to 
ride  upon  this  platform  or  steps;  to  get  on  or  off  cars  while  is 
motion ;  to  get  on  or  off  cars  next  to  adjoining  tracks.     Pas-- 
sengers  violate  these  warnings  at  their  own  risk."  It  was  in 
evidence  on  the  trial,  however,  that  no  smoking  was  allowed 
inside  the  car,  passengers  who  desired  to  smoke  being  re- 
quired to  ride  on  the  platform,    and  that  the  deceased  waa 
smoking  at  the  time  of  the  occurrence  under    investigation. 
At  the  point  where  the  deceased  wished  to  get  off  the  car, 
the  track  of  the  street  car  company  was  intersected  by  tracks 
of  a  steam  railroad.     As  the  car  approached  this  point  the 
deceased  got  down  on  the  step  of  the  platform,  with  the  evi- 
dent intention  of  alighting  therefrom,  but  before  he  could  do 
so  a  locomotive  of  the  steam  railroad  company  collided  with 
the  street  car,  and  he  was  thrown  under  the  wheels  of  the 
engine  and  killed.     His  widow  sued  the  street  car  company, 
alleging  in  her  petition  that  at  the  time  of  the  homicide  the 
approaching  engine  and  train  were  preceded  by  a  flagman 
with  a  lighted  lantern,  and  that  ample  warning  was  given  to 
all  in  the  vicinity  of  the  crossing,   but  that  the  motorman  in 
charge  of  the  street  car  disregarded  this  warning,  and  negli- 
gently and  recklessly  ran  bis  car  upon  the  railroad  tracks  in 
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from  of  the  moving  train.  The  jury  foand  for  the  plaintiff; 
the  defendant  moved  for  a  new  trial,  which  was  denied*  and 
it  excepted. 

1.  It  is  contended  that  the  conrt  erred,  in  charging  with 
reference  to  the  rale  or  warning,  already  mentioned,  in  re- 
gard to  the  danger  in  riding  apon  the  platform  of  the  car,  in 
giving  the  following  instrnctiona:  '^If  the  rule  was  violated, 
the  law  says  that  if  one  who  voluntarily  leaves  a  safe  place, 
or  a  place  as'^igned  to  him,  to  occupy  a  place  of  greater  dan- 
ger and  mere  peril,  he  assumes  the  additional  risk.  But 
if  it  is  assumed  with  the  knowledge  and  consent  of  the  de- 
fendant, then  the  law  requires  that  defendant  should  con- 
tinue to  exercise  extraordinary  care  and  diligence  that  would 
be  necessary  for  one  who  occupies  such  a  position  with  its 
knowledge."  We  see  no  error  in  this  charge.  It  was,  of 
course,  permissible  for  the  defendant  to  make  reasonable 
rules  and  regulations  requiring  its  passengers  to  occupy 
positions  of  safety  while  on  its  cars,  and,  had  the  deceased  in- 
sisted upon  standing  on  the  platform  over  the  protest  of  the ' 
conductor  and  in  spite  of  the  warning  conveyed  in  the  printed 
notice,  and  had  it  appeared  that  his  death  resulted  from  his 
disregard  cf  the  rules  of  the  company,  an  altogether  different 
case  would  have  been  presented  for  our  consideration.  As 
before  stated,  however,  there  was  evidence  from  which  the 
jury  were  authorized  to  find  that  the  deceased  was  smoking, 
and  no  evidence  that  he  was  not.  Smoking  was  not  pro- 
hibited on  the  cars  of  the  defendant,  and  those  who  smoked 
were  not  only  allowed,  but  were  required,  to  stand  on  the 
platform.  Regardless  of  this  circumstance,  it  was  undis- 
puted that  he  bad  ridden  for  quite  a  distance  on  the  platform, 
and  that  the  conductor  knew  of  his  presence  there  and  made 
no  effort  to  have  him  go  inside  the  car.  Certainly,  then,  the 
defendant  cannot  escape  liability  on  the  ground  that  he 
occupied  a  position  which  it  permitted,  if  it  did  not  require, 
him  to  occupy.  His  position  on  the  platform  under  the  cir- 
cumstances did  not  render  him  any  less  a  passenger  of  the 
defendant,  or  relieve  the  company  of  the  duty  placed  upon  it 
by  law  to  observe  extraordinary  diligence  to  secure  his 
safety.  See,  on  this  subject,  Ball  v.  Mabry,  91  Ga.  782,  18 
S.  E.  64;  Central  R.  Co.  v.  Lippman,  no  Ga.  665,  36  S.  E. 
202,  so  L.  R.  A.  673  (3).  What  is  here  ruled  applies  to  sev- 
eral of  the  grounds  of  the  motion  which  make  substantially 
the  same  assignments  of  error. 

2.  The  court  charged  the  jury  as  follows:  "Ordinarily 
a  street  railway  company  is  bound  to  run  its  cars  with  such 
caution  only  as  will  insure  the  safety  of  those  occupying 
positions  provided  for  passengers,  and  pointed  out  to  them  as 
safe;  and  if  a  passenger  voluntarily  occupies  a  position  of 
increased  risks  and  is  injured,  to  render  the  company  liable 
for  such  injury,  circumstances  must  be  shown  from  which 
may  be  implied  an  undertaking  on  the  part  of  the  company^ 

15  R  R  R— 2 
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despite  the  iDcreased  risk,  still  to  carry  such  passenger  with 
safety.  *  *  ^  But  if  you  find  that  the  place  of  danger 
was  occupied  with  the  knowledge  and  consent  of  the  agents 
of  the  defendant,  then  the  defendant  would  be  liable.  It 
would  be  concurrent  negligence  on  the  part  of  the  common 
carrier  to  permit  one  to  occupy  an  obviously  dangerous 
place. '*  It  appears  from  the  record  that  at  this  point  coun- 
sel for  the  plaintiff  interrupted  the  court  with  the  following 
suggestion :  ''Your  honor  stated,  in  commenting  on  that,  that 
the  company  would  be  liable.  You  mean  that  it  would  be 
bound  to  exercise  ordinary  care  and  diligence;"  and  the 
court  continued  its  charge  as  follows:  ''It  would  still  be 
bound  to  exercise  that  ordinary  care  and  diligence  that  would 
be  necessary,  knowing  that  the  party  was  in  thi^  dangerous 
position  by  bis  consent  and  with  his  knowledge."  It  is  well 
settled  by  the  decisions  of  this  court  that  on  the  trial  of  an  ac- 
tion for  damages  it  is  error,  requiring  the  grant  of  anew  trial, 
for  the  court  to  charge  the  jury  that  any  given  state  of  facts 
will  constitute  negligence,  unless  such  facts  are  by  statnte 
declared  to  constitute  negligence.  It  is  necessary  to  call 
attention  to  only  a  few  of  the  more  recent  cases  that  have 
announced  this  doctrine.  As  was  said  in  Central  R.  Co. 
V.  McKenney,  ii6Ga.  16,428.  E.  231,  "the  question  is 
not  an  open  one  in  this  state;"  and  in  the  case  cited,  Mr. 
Justice  Little,  delivering  the  opinion,  quoted  from  the  opinion 
in  the  case  of  Atlanta,  Knoxville  &  Northern  R.  Co.  v. 
Bryant,  no  Ga.  247,  34  S.  E.  350,  as  follows:  "It  is 
error  for  the  judge,  on  the  trial  of  an  action  to  recover  dam- 
ages against  a  railroad  company  for  personal  injuries  occa- 
sioned by  the  running  and  operation  of  its  trains,  to  charge 
the  jury  that  acts  not  falling  within  the  class  below  indicated 
constitute  negligence.  Only  the  commission  of  those  act  s 
which  are  prohibited  by  statute,  or  the  omission  of  those 
things  which  are  prescribed  by  statute,  constitute,  under 
such  circumstances,  negligence  per  se.  Whether  the  com- 
mission of  acts  other  than  those  so  inhibited,  or  the  omission 
to  perform  those  required,  constitute  negligence,  is  a  question 
of  fact,  and  must  be  determined  by  the  jury,  and  not  by  the 
j udge. ' '  To  the  same  effect  see  Mayor  v.  Wood,  1 14  Ga.  370, 40 
S.  E.  239;  Portner  Brewing  Co.  v.  Cooper,  116  Ga.  171,  42 
S.  E.  408  (3);  Alabama  Midland  R.  Co.  v.  Guilford,  119 
Ga.  523,  46  S.  E.  6S5  (4);  and  the  numerous  cases  cited 
in  Atlanta,  Knoxville  &  Northern  R.  Co.  v.  Bryant,  supra. 
It  is  urged,  however,  that,  after  the  suggestion  offered  by 
counsel  for  the  plaintiff  below,  the  judge  cured  whatever  error 
there  may  have  been  in  the  charge  complained  of  by  reason  of 
the  portion  of  the  charge  immediately  following.  We  can- 
not agree  with  this  view.  The  subsequent  remarks  of  the 
trial  judge  cannot,  we  think,  be  fairly  said  to  contain  an  in- 
timation that  the  previous  charge  was  incorrect,  or  to  have 
a  tendency  to  convey  to  the  minds  of  the  jury  the  impression 
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that  there  was  any  iotention  to  modify  the  langaage  already 
Qsed.  Indeed,  the  language  which  it  is  contended  cured  the 
error  in  the  preceding  charge  is  entirely  consistant  with  that 
charge,  and  we  do  not  think  it  can  be  successfully  urged  that  a 
jury  of  average  intelligence  would  be  bound  to  understand,  or 
wonld  be  likely  to  understand,  from  what  was  last  said,  that 
the  judge  intended  to  retract  or  qualify  what  was  said  in  the 
first  instance;  and  we  are  of  the  opinion  that  the  charge  re- 
ferred to,  under  the  authority  of  the  cases  cited,  compels  the 
grant  of  a  new  trial. 

The  motion  for  a  new  trial  is  voluminous,  and  contains 
many  grounds,  but  only  those  which  have  been  dealt  with  in 
the  foregoing  require  discussion  here.  Several  grouqds  of 
the  motion  complain  of  alleged  error  in  the  admission  of  evi- 
dence, and,  while  some  of  the  evidence  objected  to  appears 
to  have  been  irrelevant,  it  is  hardlv  conceivable  that  it  could 
have  injuriously  affected  the  rights  of  the  defendant.  Some 
of  the  requests  to  charge  were  objectionable  as  not  stating  cor- 
rect principles  of  law,  some  asked  the  court  to  commit  error 
of  like  character  to  that  dealt  with,  from  which  a  new  trial 
results,  while  others,  which  were  applicable  to  the  case  at 
bar,  were  fairly  covered  by  the  charge  as  given. 

Except  as  pointed  out  in  the  second  division  of  this  opin- 
ion, we  find  no  error  in  any  of  the  charges  of  which  com- 
plaint is  made;  bnt  on  account  of  that  charge  the  judgment 
is  reversed.  All  the  Justices  concur,  except  LAMAR,  J., 
disqualified. 


CHICAGO  UNION  TRACTION  CO.  V.  HANTHORN. 
(Supreme  Court  of  Illinois,  Oct.  24, 1904.) 

[71  N.  E.  Rep.  1022.1 

Instructions. 

It  is  improper  for  the  trial  court  to  limit  the  number  of  tendered  in- 
structions. 

Same — Harmless  Error. 

Marking^  a  tendered  instruction  "not  received,"  instead  of  "refused," 
is  not  material  where  the  instruction  should  not  have  been  given. 

Same — Issues. 

In  an  action  against  a  street  car  company  for  injury  to  a  passenger, 
where  the  action  was  based  on  negligence  in  suddenly  starting  the  car 
as  plaintiff  was  about  to  alight,  it  is  proper  to  refuse  a  tendered  instruc- 
tion relating  to  negligence  in  failing  to  properly  stop  the  car. 

injury  to  Street  Car  Passenger— Contributory  Negligence — Failure  to 
Take  Hold  of  Railing  When  Alighting.* 
As  it  is  not,  as  a  matter  of  law,  contributory  negligence  for  a  street 
■car  passenger  to  fail  to  take  hold  of  the  rail  or  bar  of  the  car  while  rid- 

*For  authorities  in  this  series  on  the  subject  of  the  contributory  negli- 
gence of  passengers  in  alighting  from  cars,  see  foot-note  appended  to 
Simmons  V.  Seaboard  Air  Line  Ry.  (6a.),  11  R.  R.  R.  454,  34  Am.  & 
Eng.  R.  Cas.,  N.  8.,  454,  and  foot*note  appended  to  Pagan ini  v.  North 
Jersey  St.  Ry.  Co.  (N.  J.),  11  R.  R.  R.  14, 34  Am.  A  Bug.  R.  Cas.,  N.  S., 
14  (alighting  from  moving  cars) ;  foot-note  appended  to  Illinois  Cent. 
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ing  on  the  platform  preparatory  to  SLlightingf  it  was  proper  to  refuse  an 
instruction,  in  an  action  for  injury  in  being  thrown  off  by  the  sudden 
starting  of  the  car,  that  such  failure  of  a  passenger  would  be  contribu- 
tory negligence. 

Same — Same —  I  nstr  uctions. 

In  an  action  by  a  passenger  on  a  street  car  for  injuries  received,, 
where  the  instructions  required  the  jury  to  find  that  plaintiff  could  not 
recover  unless  she  was  in  the  exercise  of  due  care  for  her  own  safety, 
and  that  the  giving  of  notice  in  some  way  to  the  conductor  that  she 
desirefl  to  alight  was  involved  in  her  exercise  of  due  care,  it  sufficiently 
presented  to  the  mind  of  the  jury  the  question  of  notice  to  the  con- 
ductor. 

instructions. 

An  instruction  requiring  the  jury  to  notice  and  consider  the  extent  to- 
which  any  one  of  the  instructions  given  might  be  qualified  by  other  in- 
structions is  not  erroneous,  as  submitting  to  the  jury  a  question  of  law^ 

Same. 

Instructions  to  the  jury  must  be  regarded  as  a  continued  series,  and 
it  must  be  clear  that  the  jury  have  drawn  an  improper  inference  from  a 
single  instruction  before  the  judgment  will  be  reversed. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Ida  M.  Hanthorn  against  the  Chicago  Unioa 
Traction  Company.  The  judgment  for  plaintiff  was  a£Brmed 
by  the  Appellate  Court,  and  defendant  appeals.     Affirmed 

This  is  an  action  of  trespass  on  the  case,  brought  on 
August  21,  1900,  by  the  appellee  against  the  appellant  com- 
pany in  the  superior  court  of  Cook  county  to  recover  dam- 
ages for  a  personal  inJQi^y-  The  jury  returned  a  verdict  in 
favor  of  plaintifi  for  $2,500,  of  which  amount  $1,000  was  re- 
mitted, and  judgment  was  entered  in  favor  of  the  appellee 
and  against  the  appellant  for  the  sum  of  $1,500  and    costs. 

R.  Co.  V.  Jolly  (Ky.),  11  R.  R.  R.  27,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  27 
(standing  in  moving  car) ;  Parker  v.  Washington  Electric  St.  Ry.  Co. 
(Pa.)t  11  R*  R*  R-  610,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  610  (proper  to  de- 
cline, at  defendant's  instance,  question  of  contributory  negligence  to 
the  iury,  where  boy  about  seven  years  old  went  on  front  platform  to 
tell  motorman  where  he  wanted  to  get  off,  and  either  fell  or  jumped  off 
the  platform,  and  was  injured) ;  Yazoo  A  M.  V.  R.  Co.  v.  Humphrey 
(Miss.),  11  R.  R.  R.  1,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  1  (question  for 
jury  where  passenger  standing  in  car  aisle  was  thrown  down  by  violent 
jolt  in  switching) ;  Gilmore  v,  Seattle  &  R.  Ry.  Co.  (Wash.),  6  R.  R.  R. 
143,  29  Am.  &  Eng.  R.  Cas.,  N.  8.,  143  (alighting  passenger  holding  to 
hand  railing) ;  United  Rys.  &  Electric  Co.  of  Baltimore  v,  Woodbridge 
(Md.),  8  R.  R.  R.  156,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  156  (passenger  was 
not  guilty  of,  as  matter  of  law,  in  attempting  to  alight  after  conductor 
called  transfer  point,  and  car  stopped) ;  l^everet  v,  Shreveport  Belt  Ry . 
Co.  (La.),  9  R.  R.  R.  611,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  611  (alighting 
passengers  may  assume  that  officials  have  taken  proper  precautions  to 
insure  their  safety) ;  Missouri  K.  A  T.  Ry.  Co.  of  Texas  v.  Hay  (Tex.), 

2  R.  R.  R.  122,  25  Am  &  Eng.  R.  Cas.,  N.  8.,  122  (jumping  from  side 
door  of  car  instead  of  leaving  by  steps)  ;  New  comb  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (Mo.),  4  R.  R.  R.  883,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  883 
(jumping  on  greasy  platform) ;  Chicago,  etc.,  Ry.  Co.  v,  Sattler  (Neb.), 

3  R.  R.  R.  688, 26  Am.  &  Eng.  R.  Cas.,  N.  S.,  688  (leaving  car  for  some 
purpose  not  incident  to  journey ) ;  Bass  v,  Norfolk  Ry.  &  Light  Co.. 
(Va.),  1  R.  R.  R.  194,  24  Am.  &  Eag.  R.  Cas.,  N.  8.,  194  (alighting  from 
street  car,  passing  around  it,  and  stepped  on  other  track  without  look- 
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Upon  appeal  to  the  Appellate  Court  this  jadgment  has  been 
affirmed.  The  present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance. 

The  declaration  alleged  that,  on  November  24,  1899,  the  ap- 
pellant was  operating  a  street  railroad  on  North  State  street, 
in  Chicago,  and  a  passenger  car  propelled  by  electricity  over 
the  same;  that  said  car  was  running  in  a  northerly  direction 
along  State  street  at  or  near  its  intersection  with  Superior 
street;  that  appellee  was  a  passenger  on  the  car;  that  appel- 
lant reduced  the  speed  of  the  car,  but  failed  to  bring  the 
same  to  a  stop;  that  while  appellee,  with  all  due  care,  was  pre- 
paring to  get  off  the  car  and  was  about  to  alight  therefrom, 
appellant  negligently  started  the  car  suddenly  forward  at  an 
increased  rate  of  speed;  that  appellee  was  thereby  violently 
thrown  upon  the  street,  and  was  bruised  and  wounded,  and 
one  of  her  arms  was  broken,  and  she  was  permanently  injured 
externally  and  internally,  etc. 

John  A.  Rose  (W.  W.  Gurley,  of  counsel),  for  appellant. 
J.  D.  Riley  (Rufus  Cope,  of  counsel),  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts).  The  first  con- 
tention made  by  the  appellant  is  that  the  trial  codrt  erred 
in  declining  to  mark  all  the  tendered  instructions  either  "re- 
fused" or  "given."  At  the  beginning  of  the  trial  thecourt  of 
its  own  motion  entered  an  order  limiting  the  number  of 
instructions  to  be  tendered  to  30,  or  15  for  each  side,  to 
which  order  the  appellant  excepted.  The  order  in  question 
was  improperly  entered  by  the  trial  court.  In  Chicago  City 
Railway  Co.  v.  Sandusky,  198  111.  400,  64  N.  E.  990,  we  held 
that  the  trial  court  has  no  power  to  arbitrarily  limit  the  num- 

ing) ;  Texas  A  P.  Ry.  Co.  v.  Gardner  (C.  C.  A.),  3  R.  R.  R.  759,  26  Am. 
A  'Bng,  R.  Caa.,  N.  S.,  759  (prima  facie  case  of  contributory  negfligence 
not  established  by  evidence  of  misstep  of  passenger  while  alighting*) ; 
McDonald  v.  Boston  A  Maine  R.  Co.  (Me.),  2  Am.  A  Engr.  R.  Cas.,  N. 
8.,  293  (advice  of  conductor  as  to  method  of  leaving^  train) ;  Hinshaw  v, 
Raleigh  A  A.  A.  L.  R.  Co.  (N.  Car.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  558 
<alig^hting  at  some  distance  from  station  at  invitation  of  conductor) ; 
Brockett  v.  Fair  Haven  A  W.  R.  Co.  (Conn.)>  20  Am.  A  Eng.  R.  Cas.,  N. 
8.,  406 ;  Flanagan  v,  Philadelphia,  W.  A  B.  R.  Co.  (Pa.),  8  Am.  A  Eng. 
R.  Cas.,  N.  S.,  119  (alighting  from  wrong  side  of  train) ;  Chesapeake  A 
O.  Ry.  Co.  V.  Friel  (Kj.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  126  (passenger 
alighting  from  train  is  not  guilty  of  negligence  in  assuming  that  his 
car  is  at  the  platform,  when,  owing  to  the  snow  covering  the  ground, 
there  is  nothing  to  show  him  the  train  has  not  stopped  at  the  station) ; 
Illinois  Cent.  R.  C^o.  v.  Davidson  (C.  C.  A.),  7  Am.  A  Eng.  R.  Cas.,  N. 
8.,  715  (passenger  instead  of  leaving*  train  by  safe  exit,  which  was  pro- 
vided, alighted  on  the  other  side  .on  a  platform,  which  was  so  narrow 
that  he  was  injuried  by  a  second  train,  which  came  upon  the  opposite 
side  of  the  platform) ;  Coburn  v,  Philadelphia,  W.  A  B.  R.  Co.  (Pa.), 
20  Am.  A  Eng.  R.  Cas.,  N.  S.,  32  (carelessly  stepping  down  from  car  not 
having  sufficient  steps  is)  ;  Bohannon  v.  Southern  Ry.  Co.  (Ky.)t  23 
Am.  A  Eng.  R.  Cas.,  N.  8.,  548  (alighting  at  other  point  than  station)  ; 
Baltimore  Traction  Co.  v.  Helms  (Md.),  6  Am.  A  Eng.  R.  Cas..  N.  S., 
651  (alighting  from  street  car,  and  passing  behind  it  without  looking  to 
see  if  other  cars  are  approaching) ;  Vasele  v.  Grant  St.  Electric  Ry.  Co. 
(Wash.),  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  75. 
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ber  of  instructions  to  be  given  fot  each  side.  But  we  are 
unable  to  see  that  in  this  case  the  appellant  sufiered  any  in- 
jury upon  the  trial  from  the  action  of  the  court  in  this  regard. 

The  appellee  tendered  only  5  instructions,  all  of  which  were 
given.  The  appellant  tendered  i8  instructions.  Of  these, 
one,  numbered  6,  was  refused;  two,  numbered  7  and  9,  were 
modified,  and  given  as  modified;  one,  numbered  17,  was  not 
marked  ^'refused''  or^'given,"  but  was  marked  ^^not  re- 
ceived," and  was  not  given  or  read  to  the  jury.  All  the 
other  instructions  asked  by  the  appellant  were  given  as  asked. 
The  trial  court  should  have  marked  the  instruction  num- 
bered 17  ''refused''  or  ''given."  But  if  the  refusal  of  the 
court  to  read  the  instruction  to  the  jury  did  the  appellant  no 
harm,  the  fact  that  the  instruction  was  marked  "not  re- 
ceived," instead  of  "refused,"  would  make  no  material 
difierence.  The  question  then  arises  whether  instruction 
numbered  17  correctly  announced  the  law  to  the  jury  or  not. 
If  it  did  not  correctly  state  the  law,  then  the  action  of  the 
court  in  marking  it  "not  received"  cannot  be  regarded  as 
error. 

The  material  part  of  the  instruction  in  question  was  the 
announcement  to  the  jury  that,  before  they  could  find  the 
appellant  guilty  of  the  negligence  charged  in  the  declaration, 
they  must  believe  from  the  preponderance  of  the  evidence  in 
the  case  that  the  servants  of  the  appellant,  or  some  of  them, 
in  charge  of  the  car,  had  notice  of  the  desire  or  intention  of 
the  appellee  to  get  ofi  or  alight  from  said  car  at  the  time  and 
place  alleged,  and  a  reasonable  time  and  opportunity  after 
such  notice  to  stop  the  car;  and  the  instruction  then  closes 
as  follows:  "And  if  the  jury  believe  from  the  evidence  in 
the  case  that  the  defendants  servants  had  no  such  notice  and 
opportunity,  that  then  the  jury  should  not  find  the  defendant 
guilly  of  negligence  in  failing  to  stop  such  car  at  or  near  the 
street  crossing  alleged. ' '  We  concur  in  the  view  expressed  by 
the  Appellate  Court,  in  their  opinion  deciding  this  case,  that 
it  is  a  sufficient  answer  to  the  objection  made  to  the  refusal 
to  give  this  seventeenth  instruction  "that  the  declaration 
does  not  charge  that  the  defendant  was  guilty  of  negligence  in 
failing  to  stop  the  car  at  or  near  a  street  crossing,  but  that, 
as  plaintifi  was  about  to  alight  from  a  slowly  moving  car, 
'the  defendant  carelessly  and  negligently  started  said  car 
forward  at  an  increased  rate  of  speed.'"  In  other  words, 
the  declaration  did  not  charge  the  appellant  with  negligence 
in  failing  to  stop  the  car  at  or  near  the  street  crossing,  but  in 
carelessly  and  negligently  starting  the  car  forward  at  an 
increased  rate  of  speed  while  it  was  moving  slowly.  It  has 
been  held  by  this  court  that  it  is  not  negligence  per  se  to  get 
on  or  ofi  a  slowly  moving  car,  whether  propelled  by  horse 
power  or  electricity  or  cable.  North  Chicago  Street  Rail- 
road Co.  V.  Williams,  140  111.  275,  29  N.  E.  672;  Cicero  & 
Proviso  Street  Railway  Co.  v.  Meixner,  160  III.  .^20,  43  N.  E» 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S         2S 

Chicagfo  Union  Traction  Co.  v,  Han  thorn 

823,  31  L.  R.  A.  331;  North  Chicago  Street  Railroad  Co.  v. 
WiswelK  168  111.  613,  48  N.  E.  407;  Springfield  Railway  Co. 
v.  Hoefioer,  175  111.  634,  51  N.  E.  884. 

The  testimony  of  the  appellee  tended  to  show  that,  as  the 
car  oeared  Superior  street,  the  plaintifi  signaled  the  con- 
ductor to  stop,  and  that  in  response  to  such  signal  he  rang 
the  bell,  and  the  speed  of  the  car  was  slackened,  whereupon  the 
appellee  went  to  the  platform,  and,  while  standing  upon 
the  step  waiting  (or  the  car  to  stop,  she  was,  by  its  sudden 
starting  up,  thrown  to  the  ground.  On  the  contrary,  the 
testimony  of  the  appellant  tended  to  show  that  the  plaintiff 
did  not  give  any  signal  for  the  car  to  stop,  and  that  the  car 
was  moving  slowly  merely  because  there  was  a  wagon  on  the 
track  in  front  of  it,  and  that  she  did  not  fall  from  the  car,  but 
stepped  off  of  it  voluntarily,  and  fell  backwards.  It  is  un- 
disputed that,  when  the  car  neared  the  crossing,  the  appellee 
rose  from  her  seat,  and  went  to  the  back  platform,  and  stood 
upon  the  step  thereof  with  a  view  of  alighting  from  the  car. 
It  was  certainly  the  duty  of  the  conductor  to  observe  the 
appellee's  signal,  if  she  gave  him  a  signal;  an^  notice  to  the 
conductor  of  a  desire  to  alight  at  that  particular  place  may 
have  been  given  not  only  by  a  signal,  but  by  the  movement 
of  the  passenger  in  arising  from  her  seat,  in  going  to  the  rear 
platform,  and  standing  upon  the  lower  step  thereof.  Some 
of  the  testimony  tends  to  show  that  there  was  no  person 
upon  the  back  platform  when  the  appellee  left  the  car  and 
went  upon  it  with  the  view  of  alighting.  Some  of  the  wit- 
nesses, however,  say  that  there  were  several  persons  upon 
the  back  platform  besides  the  appellee  at  the  time  she  fell 
from  the  car.  The  instructions,  howsver,  required  the  jury 
to  find  that  the  appellee  could  not  recover  unless  she  was  in 
the  exercise  of  due  care  for  her  own  safety,  and  the  giving  of 
notice  in  some  way  to  the  conductor  that  she  desired  to 
alight  was  a  part  of  and  involved  in  her  exercise  of  due  care. 
In  finding  that  she  did  exercise  due  care,  the  jury  must  have 
found  that  she  gave  a  signal  or  other  proper  notice  to  the 
conductor.  If,  as  announced  in  the  instruction,  the  con- 
ductor was  not  guilty  of  negligence  unless  he  had  notice  of 
the  desire  or  intention  of  the  appellee  to  alight  from  the  car, 
then  the  converse  of  the  proposition  is  true,  that  the  appel- 
lee was  not  in  the  exercise  of  proper  care  unless  she  gave  such 
notice.  Therefore  the  question  of  notice,  in  view  of  the 
testimony  given,  was  presented  to  the  minds  of  the  jury  by 
the  requirement,  embodied  in  the  instructions,  that  the 
appellee  was  under  obligations  to  exercise  due  care  for  her 
own  safety. 

It  is  charged  that  the  trial  court  erred  in  refusing  to  give 
the  sixth  instruction  asked  by  the  appellant.  It  appears 
that  the  appellee  had  an  umbrella  and  one  or  more 
parcels  or  bundles  in   one  of  her  hands.     The    sixth  in-  I 

struction  told   the  jury  that,  if  they   believed   from  the  evi-  i 
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dence  that  she  was  ridiDg  upon  the  lower  step  of  the  res 
platform  without  having  hold  of  the  car,  or  any  of  its  rails  < 
bars  or  fastenings,  so  as  to  secare  herself  in  such  position,  ac 
if  they  believed  that  there  were  rails  and  bars  and  fastening 
to  which  she  could  have  held,  the  exercise  of  ordinary  cat 
and  caution  for  her  own  safety  required  her  to  take  hold  i 
such  rails  or  bars  or  fastenings,  or  otherwise  protei 
and  secure  herself,  and  that,  if  she  failed  and  ne| 
lected  to  do  so,  the  jury  should  find  the  defendai 
not  guilty.  This  instruction  substantially  told  the  jui 
that,  if  the  appellee  stood  upon  the  step  of  the  res 
platform  and  did  not  hold  on  to  the  rail  of  the  car  to  secui 
herself,  she  was  guilty  of  contributory  negligence.  Sue 
failure  to  make  use  of  the  rail  or  bar  on  the  side  of  the  cs 
was  a  circumstance  which  the  jury  were  authorized  to  tak 
into  consideration  in  determining  the  question  whether  ( 
not  she  was  in  the  exercise  of  due  care,  but  it  cannot  be  sal 
that  if  she  neglected  to  take  hold  of  the  rail  she  was  therefa 
guilty  of  contributory  negligence  as  matter  of  law.  Consi 
quently,  there  was  no  error  on  the  part  of  the  trial  court  i 
refusing  to  give  the  sixth  instruction  asked  by  the  appellan 

Counsel  for  appellant  complain  of  the  first  instructio 
given  by  the  court  to  the  jury  on  behalf  of  the  appellee,  upc 
the  alleged  ground  that  the  jury  were  thereby  authorized  i 
compensate  the  plaintiff  for  the  injuries  which  she  wc 
shown  by  the  evidence  to  have  sufiered,  regardless  of  tb 
question  whether  such  injuries  resulted  from  the  accident  i 
question  or  not.  We  do  not  think  that  the  instruction  i 
capable  of  the  construction  thus  placed  upon  it.  There  wa 
some  testimony  tending  to  show  that  certain  pains  and  suffei 
ings  which  appellee  endured  after  the  injury  were  due  t 
ailments  with  which  she  was  afflicted  before  the  injur 
occurred.  But  the  instruction  in  question,  when  considere 
in  connection  with  the  other  instructions  and  with  the  ev 
dence,  referred  only  to  the  injuries  which  the  jury  might  be 
lieve,  from  the  evidence,  resulted  from  the  accident,  and  nc 
injuries  due  to  the  ailments  in  question. 

Criticism  is  also  made  upon  the  third  instruction  given  ti 
the  jury  on  behalf  of  the  appellee,  upon  the  ground  that  i 
authorizes  the  jury  to  notice  and  take  into  consideration  th 
extent  to  which  any  one  of  the  instructions  given  might  b 
qualified  by  other  instructions  in  the  series  of  given  instruc 
tions.  We  do  not  regard  this  as  error,  or  as  in  any  way  sub 
mitting  to  the  jury  a  question  of  law. 

We  have  held  that  the  instructions  to  the  jury  should  b 
regarded  as  a  connected  series  constituting  a  single  charge 
and  that,  when  they  are  so  considered,  it  must  be  clear  tha 
the  jury  have  been  misled,  or  have  drawn  an  improper  infer 
ence  from  a  single  instruction,  before  the  judgment  will  bi 
reversed.  Chicago  City  Railway  Co.  v.  Mead,  206  111.  174 
69  N.  E.  19.     We  have  held  in  substance  that  an  ambiguou 
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instruction  may  be  cared  by  another  instruction  which  makes 
the  ambiguous  element  clear.  McCommon  v.  McCommon, 
iSi  111.  428,  38  N.  E.  14^;  City  of  Lanark  v.  Dougherty,  153 
IIL  163,  38  N.  E.  892;  Day  v.  Porter,  i6i  111.  235,  43  N.  E. 
1073;  Latham  v.  Roach,  72  111.  179;  Village  of  Mansfield  v. 
Moore,  124  111.  133,  16  N.  E.  246;  Hanrahan  v.  People,  91 
UL  142. 

In  Latham  v.  Roach,  supra,  we  held  that,  even  if  there 
should  be  a  doubt  as  to  the  proper  construction  of  an  instruc- 
tion given  on  behalf  of  one  party,  yet,  if  the  instruction 
siven  on  behalf  of  the  other  party  entirely  removes  such 
doubts  there  is  no  error.  And  it  has  often  been  held  that, 
where  instructions  are  not  contradictory  of  each  other,  one 
instruction  may  be  cured  by  another  instruction.  This  whole 
doctrine  of  the  qualification  of  one  instruction  in  a  series  by 
another  instruction  in  the  same  series,  or  as  to  the  curing 
of  a  slightly  defective  instruction  by  another  instruction 
which  is  not  defective,  is  without  value  or  force  if  the  jury 
have  not  the  right  among  themselves  to  read  and  compare 
the  instructions  to  see  whether  or  not  any  one  instruction  of 
a  series  is  qualified  or  cured  in  its  defective  character  by 
another  instruction  in  the  series. 

We  find  no  error  in  the  record  which  would  justify  us  in 
reversing  the  judgment  of  the  Appellate  Court.  Accordingly, 
the  jndgment  of  the  Appellate  Court  is  affirmed. 

Jndgment  affirmed. 


DALLAS  RAPID  TRANSIT  CO.  v.  PAYNE. 

(Supreme  Court  of  Texaa,  Nov.  7, 1904.) 

[82  S.  W.  Rep.  649.] 

Passanger— Alighting  from  Moving  Street  Car  without  Paying  Fare.* 
Plaintiff  (a  minor)  and  hie  friend  boarded  the  running  board  of  a 
street  car  on  the  aide  opposite  to  that  on  which  the  conductor  was  col- 
lecting fares,  intending  only  to  ride  a  short  distance,  and  then  to  con- 
tinue their  journey  by  wagon.  Plaintiff  had  money,  and  af^-reed  to  pay 
the  fare  for  both.  Plaintiff  claimed  that,  after  signaling^  the  car  to 
stop,  the  car  slowed  up  but  slightly,  and  then  began  to  run  faster,  and 
he,  believing  it  would  not  stop,  stepped  off,  and  was  injured.  It  also 
appeared  that  plaintiff  did  not  pay  his  fare  before  he  alighted  :  held, 
that  it  could  not  be  found,  kn  a  matter  of  law,  that  plaintiff,  in  good 
faith,  intended  to  pay  his  fare,  and  hence  it  was  error,  in  the  instruc- 
tions, to  assume  that  plaintiff  was  a  passenger. 

Same— Negligence — Failure  to  Stop  Car  for  Passenger  to  Alight. 

Where,  in  an  action  for  injuries  to  a  person  in  alighting  from  a  mov- 
ing street  car,  his  testimony  that  he  rang  the  bell  a  number  of  times 
for  the  car  to  stop  before  he  alighted  was  uncontradicted,  and  other 
passenirers  on  the  car  testified,  but  failed  to  state  anything  with  refer- 
ence to  the  ringing  of  the  bell,  and  the  motorman  was  not  called  to 
answer  whether  he  heard  the  bell  or  not,  the  court  was  justified  in 

*As  to  who  are,  and  a^e  not,  passengers,  see  foot-note  appended  to 
Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am.  A 
Eng.  R.  Cas.,  N.  8.,  153,  where  all  the  preceding  authorities  in  this 
series  are  collected  or  referred  to. 
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assuming^  that  the  company  was  gr^ilty  of  ntgligence  in  failings  to  stop 
the  car  in  response  to  the  signal. 

Same— Contributory  Negligence — Alighting  fronn  Moving  Car.f 

Where  a  passenger  on  a  street  car  signaled  the  car  to  stop  for  him  to> 
alight,  and  he  testified  that,  on  the  car  slowing  up  and  then  increasing 
its  speed,  he  concluded  it  was  not  going  to  stop,  whereupon  he  jumped 
off  and  was  injured,  the  question  of  his  contributory  negligence  was 
for  the  jury. 

Error  to  Court  of  Civi]  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  R.  L.  Payne  against  the  Dallas  Rapid  Transit 
Company.  From  a  judgment  in  favor  of  plaintiff,  afiBrmed 
by  the  Court  of  Civil  Appeah  (78  S.  W.  1085),  defendant 
brings  error.     Reversed. 

Holloway  &  Holloway,  for  plaintiff  in  error. 
Cockrell  &  Gray,  for  defendant  in  error. 

BROWN,  J.  Robert  L.  Payne,  a  minor,  by  bis  next 
friend,  H.  C.  Payne,  instituted  this  suit  in  the  district  court 
of  the  Forty-Fourth  District,  at  Dallas,  to  recover  from  the 
Dallas  Rapid  Transit  Company  for  injuries  alleged  to  have 
been  received  by  the  plaintiff,  through  the  negligence  of  the 
company,  while  be  was  riding  as  a  passenger  upon  the  de- 
fendant's street  railroad  car  in  the  city  of  Dallas  on  the  24tli 
day  of  April,  1902.  Defendant  pleaded  a  general  denial,  and 
that  the  injury,  if  any  was  received,  was  caused  by  the  con- 
tributory negligence  of  the  plaintiff.  The  district  court,  by 
its  charge,  assumed  that  Payne  was  injured  through  the  de- 
fendant's negligence,  and  that  he  was  a  passenger  on  the  car 
at  the  time  of  the  injury;  and  the  court  submitted  to  the  jury 
only  the  questions  of  the  amount  of  damages  to  be  awarded^ 
and  whether  or  not  the  plaintiff  had  been  guilty  of  contribu- 
tory negligence. 

Three  questions  are  presented  by  this  writ  of  error:  First, 
does  the  evidence  show  conclusively  that  the  plaintiff  was  a 
passenger  on  the  defendant's  car  at  the  time  of  his  injury.^ 
second,  does  the  evidence  show  conclusively  that  the  defend- 
ant was  guilty  of  negligence  which  caused  the  injury  received 
by  the  plaintiff.^  And,  third,  does  the  evidence  show  con- 
clusively that  the  plaintiff's  acts,  as  a  matter  of  law,  consti- 
tute contributory  negligence.^  We  will  state  the  substance 
of  the  evidence  which  bears   upon   each   of  these  questions: 

Robert  L.  Payne  lived  in  the  country,  about  six  miles  from 
the  city  of  Dallas,  and,  in  company  with  Ben  Connor  and 
James  Murdock,  was  in  the  city  at  the  Confederate  Reunion 
in  April,  1902.  Connor  and  Payne  were  intending  to  return 
to  their  homes  on  the  wagon  of  Murdock,  which  was  stationed 
some  200  yards  from  the  station  on  defendant's  road  where 
the  injury  occurred.     The  three  boys  were  near  a  gate  of  the 

fSee  foot-note  appended  to  Pag-anini  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  11  R.  R.  R.  14,  34  Am.  <&  Eng.  R.  Cas.,  N.  S.,  14. 
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fair  grounds  at  Dallas,  and  Mnrdock  started  to  his  wagon 
afoot,  when  Connor  and  Payne  concluded  to  take  a  car  to  ride 
to  the  first  station,  about  1,150  feet  distant.  The  reason  why 
they  wished  to  ride  was  that  they  were  afraid  they  would  be 
left  by  the  wagon,  and  they  took  the  car  to  make  time  in 
arriving  at  that  point;  intending  to  get  off  there,  or  the  curve, 
which  was  still  further  on,  and  walk  to  the  wagon.  Connor 
had  no  money  with  which  to  pay  his  fare,  but  Payne  had  the 
money,  and  agreed  to  pay  the  fare  for  himself  and  Connor. 
The  car  on  which  they  took  passage  was  not  crowded,  there 
being  unoccupied  seats  in  it,  but  Connor  took  his  place  on 
the  running  board  on  the  side  of  the  car  or  the  steps  at  the 
front  platform  on  the  outside  of  the  car;  and  Payne  testified 
that  be  was  standing  on  the  rear  platform  of  the  car,  while 
Connor  testified  that  Payne  was  standing  on  the  steps  of  the 
rear  platform  most  of  the  time;  and  Ed  Freeman,  a  lawyer, 
who  was  on  the  car  and  observed  the  two  boys,  being 
acquainted  with  Connor,  and  having  seen  the  accident  by 
which  Payne  was  hurt,  testified  that  Connor  was  on  the  steps 
or  the  running  board  of  the  car,  and  that  Payne  was  on  the 
steps  or  the  running  board  of  the  car  all  the  time  from  the 
time  be  got  on  the  car  until  he  got  off  and  received  his  in- 
juries. There  is  no  evidence  to  show  that  the  conductor 
knew  that  those  boys  were  on  any  part  of  the  car.  Each 
one  of  them  testified  that  the  conductor  did  not  reach  him 
in  collecting  the  fares  before  Payne  got  ofi,  and  each  testified 
that  the  conductor  was  on  the  opposite  side  of  the  car  from 
them,  collecting  the  fares  from  the  passengers.  Connor 
'corroborated  the  statement  of  Payne  with  reference  to  the 
intention  to  pay  the  fare  when  the  conductor  should  call  for 
it.  The  agreement  between  the  two  boys  was  that  they 
should  get  ofi  at  the  first  station.  The  plaintifi  testified  that, 
when  he  neared  the  station  at  which  he  intended  to  get  ofi, 
he  rang  the  bell  to  stop  the  car  four  or  five  times;  and 
Connor  testified  that  he  saw  Payne  ring  the  bell  the  first 
time,  and  heard  it  ring  at  other  times.  An  employee  of  the 
defendant  company,  an  inspector  of  the  road  and  cars, 
testified  that  Payne  could  have  reached  the  bell  cord  from 
where  he  stood  on  the  steps  of  the  car.  There  is  no  evidence 
as  to  whether  the  conductor  ormotorman  heard  the  bell  ring, 
or  any  one  else  upon  the  car.  The  plaintiff  was  14  years 
old  in  January  before  he  was  injured,  in  April,  He  testified 
that  the  reason  he  took  passage  on  the  car  was  that  he  was 
in  a  hurry  to  reach  the  wagon,  for  fear  he  might  be  left;  that 
being  his  mode  of  travel  home.  Payne  testified  that,  when 
he  was  nearing  the  station  at  which  he  was  to  get  ofi,  the  car 
slowed  up  slightly,  and  then  began  to  run  faster,  and  that  it 
was  running  very  fast — he  did  not  know*  its  speed,  but  thought 
it  was  running  as  fast  as  it  could — when,  seeing  that  the  car 
would  not  stop,  he  stepped  ofi  to  the  ground  and  received  the 
injury;  his  leg  bone    being  broken  above  the  ankle  joint. 
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Payne  and  Coonor  both  testified  that,  before  be  made  the 
step,  Connor  told  him  not  to  get  off  aniess  the  car  stopped — 
that  he  might  get  hurt.  Ed  Freeman,  who  was  upon  the 
car  and  observed  the  boys,  testified  that,  at  the  time  Payne 
got  off  the  car,  it  was  running  quite  slow — not  more  than  six 
miles  per  hour. 

In  his  charge  to  the  jury,  the  judge  of  the  district  court 
assumed  that  Payne  was  a  passenger  on  the  car  of  the  transit 
company,  and  that  the  employees  of  that  company  were  neg- 
ligent in  failing  to  stop  the  car  in  response  to  the  bell.  To 
justify  the  charge,  the  testimony  to  establish  such  fact  must 
not  only  be  undisputed,  but  must  be  of  such  a  conclusive 
character  that  there  is  no  room  for  reasonable  minds  to  differ 
as  to  the  conclusion  to  be  drawn  from  it.  Choatev.  Ry.  Co., 
90  Tex.  88,  36  S.  W.  247,  37  S.  W.  319,  and  authorities  cited. 
If  Robert  Payne  had  the  money  with  which  to  pay  his  fair 
upon  the  defendant's  car,  and,  intending  to  pay  the  fare  and 
become  a  passenger,  entered  the  car,  and  took  bis  place  upon 
that  portion  of  it  which  was  provided  for  carrying  passengers, 
be  thereby  became  a  passenger,  although  the  conductor  of 
the  car  did  not  reach  him  in  the  course  of  collecting  the 
fares.  If,  however,  Payne,  having  the  ability  to  pay  bis 
fare,  and  intending  to  become  a  passenger  upon  the  defend- 
ant's car,  got  upon  it  at  a  place  not  provided  for  carrying 
passengers,  and  left  it  before  the  conductor  reached  him  in 
the  course  of  collecting  the  fares,  then  the  plaintiff  did  not 
by  his  acts  become  a  passenger  upon  the  street  .car  of  the  de- 
fendant company.  M.,  K.  &  T.  Ry.  Co.  v.  Williams,  91  Tez. 
255,  42  S.  W.  855.  In  the  case  cited,  Williams,  intending  to 
become  a  passenger  on  the  passenger  train  of  the  railroad 
company,  and  having  the  money  with  which  to  pay  his  fare, 
got  on  the  front  part  of  the  baggage  car,  because  the  train 
was  in  motion,  and  he  had  not  time  to  get  onto  the  passenger 
coach.  While  in  this  position  be  was  injured  by  the  fireman 
and  engineer  throwing  hot  water  upon  him,  and  in  his  suit 
for  damages  he  claimed  the  protection  due  to  a  passenger. 
This  court  said:  ''If  one  who  had  no  ticket  enters  the 
coach  of  a  railroad  company  which  is  provided  for  the  car- 
riage of  passengers,  with  the  bona  fide  intention  to  take  pas- 
sage on  the  train,  and  with  the  intention  and  ability  to  pay 
his  fare  when  called  upon,  and,  being  called  upon,  does 
pay  his  fare,  such  person  becomes  a  passenger,  and  entitled 
to  all  the  privileges  and  protection  of  such.  This  constitutes 
an  implied  contract  on  the  part  of  the  carrier  to  safely  carry 
the  passenger  who  has  thus  entered  its  car.  But  in  order  to 
raise  such  an  implied  contract,  the  party  desiring  to  be  carried 
by  the  railroad  company  must  take  passage  on  that  part  of 
the  train  provided  by  it  for  carrying  passengers."  The  evi- 
dence in  this  case  is  not  conclusive  that  Payne  entered  the 
car,  but  it  strongly  tends  to  prove  that  he  was  upon  the  steps 
or  running  board   of  the  car,  and  therefore  does  not  show 
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conclnsively  that  be  was  a  passenger  apon  that  car.  He 
testified  that  he  could  have  bad  a  seat  in  the  car.  This  case 
differs  from  San  Antonio  Traction  Co.  v.  Bryant  (Tez.  Civ. 
App.)  70  S.  W.  ioiS»  in  this:  in  that  case  it  was  proved  that 
the  injured  party  was  rightfully  on  the  running  board.  It 
when  Payne  got  upon  the  car,  he  had  the  money  to  pay  his  fare, 
but  did  not  intend  to  pay  it,  he  did  not  become  a  passenger 
on  the  car.  The  fact  that  Robert  Payne»  with  Ben  Connor, 
boarded  the  defendant's  car  to  ride  about  1,150  feet,  and  that 
they  did  not  enter  the  car  and  take  seats  where  passengers 
usually  sit,  but  stood  upon  the  running  board  or  steps  of  the 
car,  and  upon  the  opposite  side  from  where  the  conductor 
was  engaged  in  collecting  the  fares,  and  the  fact  that  Robert 
Payne  jumped  from  the  car  before  the  conductor  reached  him 
in  the  collection  of  fares,  are  circumstances  from  which  a 
jury  might  conclude  that  he  did  not  get  upon  the  car  in  good 
faith  intending  to  become  a  passenger  and  to  pay  his  fare, 
but  intended  to  ride  the  short  distance,  and  to  get  off  and 
avoid  the  conductor  when  he  should  come  to  collect  his  fare. 
The  jury  might  have  found  that  the  defendant  in  error  acted 
in  good  faith  and  intended  to  pay  his  fare,  but  the  testimony 
is  such  that  minds  seeking  the  truth  might  differ  in  their  con- 
clusions as  to  Payne's  intention.  It  follows  that,  in  our 
opinion,  the  trial  court  erred  in  assuming  that  Robert  Payne 
was  a  passenger  upon  the  defendant's  car. 

Robert  Payne  and  Connor  both  testified  that  Payne  rang 
the  bell  a  number  of  times  for  the  car  to  stop.  This  testi- 
mony is  uncontradicted,  and  we  see  no  reason  why  the  court 
should  say  that  a  jury  might  properly  have  disregarded  it. 
There  were  many  passengers  on  the  car.  One  of  them — a 
lawyer — testified  in  the  case  about  the  accident  and  the  posi- 
tion and  conduct  of  the  boys,  but  failed  to  state  anything  with 
reference  to  the  ringing  of  the  bell,  and  the  motorman  who 
was  upon  the  car  at  the  time  was  not  called  to  answer 
whether  he  heard  the  bell  or  not.  In  this  state  of  the  evi- 
dence, we  think  that  the  court  properly  assumed  that  the 
street  car  company  was  guilty  of  negligence  in  failing  to  stop 
the  car  in  response  to  the  usual  signal  of  ringing  the  bell. 

The  plaintiff  in  error  insists  that  the  undisputed  evidence 
shows  that  Robert  Payne  was  guilty  of  contributory  negli- 
gence which  should  defeat  this  action.  In  determining  this 
question,  we  must  consider  the  evidence  in  its  aspect  most 
favorable  to  defendant  in  error.  We  think  a  jury  might  find 
from  the  evidence  that  Robert  Payne  was  a  passenger  on  the 
car,  and  that  the  transit  company  was  guilty  of  negligence 
in  not  stopping  the  car  in  response  to  the  usual  signal;  and, 
considering  the  slow  speed  of  the  car,  as  testified  to  by  Free- 
man, a  jury  might  conclude  it  was  not  negligence  for  Payne 
to  jump  from  the  moving  car. 

It  is  ordered  that  the  judgments  of  the  district  court  and 
Court  of  Civil  Appeals  be  reversed,  and  that  the  cause  be 
remanded. 
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GARVEY   V.   RHODE    ISLAND    CO. 

(Supreme  Court  of  Rhode  Island,  March  19,  1904.) 

[58  AU.   Rep.  456.] 

Injury  to  •Person  Signaling  Street  Car — Car  Overlaping  at  Curve — 
Asaumption  of  Riak. 
One  who,  after  sig-nalingr  an  approaching*  street  car  which  is  about 
to  round  a  curve,  places  himself  in  such  close  prozin^ity  to  the  track 
that  he  will  inevitably  be  struck  by  the  overhang  of  the  car  when  it 
rounds  the  curve,  assumes  the  risk  incident  to  the  dangerous  position 
which  he  has  taken,  and  cannot  hold  the  street  railroad  company  liable 
for  his  injuries. 

Sanne — Sanne — Passengers — Inception  of  Relation.* 

One  who  signals  an  approaching  street  car  which  is  rounding  a 
curve  has  no  rig'ht  to  assume  that  the  car  will  stop  at  any  particular 
point  on  the  curve,  and  until  he  is  given  to  understand  by  some  act  of 
the  motorman  or  conductor  that  he  can  safely  attempt  to  board  the 
car,  or  until  the  conditions  are  such  that  he  can  do  so,  the  street  rail- 
road company  is  under  no  legal  duty  to  him. 

Same — Same — Speed — Proximate  Cause. 

The  act  of  one  who  places  himself  within  the  reach  of  the  overhang 
ef  a  street  car  as  it  rounds  a  curve,  and  not  the  subsequent  act  of  the 
motorman  of  the  car  in  accelerating  its  speed,  is  the  proximate  cause 
ef  injury  to  such  person  resulting  from  being  struck  with  the  overhang* 
ef  the  car. 

Case  for  negligence  by  Rose  A.  Garvey  against  the  Rhode 
Island  Company.  On  demurrer  to  the  declaration.  Sus- 
tained. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DUBOIS.  JJ. 

Richard  E.  Lyman,  for  plaintifi. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S.  Hoff- 
man, for  defendant 

TILLINGHAST,  J.  The  material  allegations  of  the  plain- 
tiff's declaration  are  that,  being  desirous  of  boarding  one  of 
the  defendant's  street  cars  in  Providence  at  the  place  known 
as  ^'Turk's  Head,"  she  signaled  the  motorman  of  the  car  of 
her  desire  to  take  the  car  while  it  was  rounding  the  curve  at 
said  point,  and  that,  in  consequence  of  her  signal,  the  car 
was  slowed  down  and  nearly  brought  to  a  standstill  on  said 
curve,  whereupon  the  plaintiff  walked  towards  it  for  the  pur- 
pose of  boarding  it  when  it  came  to  a  standstill.  The  declara- 
tion then  alleges  that  it  became  the  duty  of  the  defendant  to 
then  bring  the  car  to  a  standstill,  so  that  plaintiff  might 
board  the  same  with  safety,  but  that  the  defendant  negli- 
gently disregarded  this  duty,  and,  while  the  plaintiff  was 
standing  in  the  street,  near  to  said  curve,  waiting  for  the  car 
to  stop,  she  being  in  the  exercise  of  due  care,  the  motorman 

*A8  to  who  are,  and  who  are  not,  passengers,  see  foot-note  appended 
to  Radley  v,  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am. 
A  Eng.  R.  Cas.,  N.  S.,  153. 
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snddeoly  increased  the  speed  of  the  car  around  said  curve, 
thereby  causing  the  rear  end  of  the  car  to  swing  or  kick  out 
over  that  part  of  the  street  where  the  plaintiff  was  standing, 
and  strike  against  her,  whereby  she  was  thrown  down  and 
injured. 

The  defendant  demurs  to  the  declaration  on  the  grounds 
(i)  that  it  appears  thereby  that  she  voluntarily  assumed  a 
position  of  danger,  relative  to  said  car;  (2)  That  the  plaintiff 
was  negligent  in  assuming  a  position  of  danger,  relative  to 
said  car,  before  it  had  come  to  a  standstill;  and  (3)  that  the 
declaration  does  not  set  forth  any  legal  duty  owing  by  the 
defendant  to  the  plaintiff.  We  are  of  the  opinion  that  all  of 
the  grounds  of  demurrer  are  well  taken. 

By  voluntarily  assuming  a  position  of  danger,  relative   to 
said  car,  the  plaintiff  assumed  the  risk  incident  thereto.     And 
although  the  speed  of  the  car  was  being  slackened  in  response 
to  her  signal  before  she  assumed  the  position  of  danger  on 
said  curve,  yet,  as  it  had  not  come  to  a  standstill,  she  had  no 
right  to  infer  that  it  would  do  so  at  any  particular  point  on 
the  curve,  and  hence  she  had  no  right  to  take  a  position 
where  the  swing  or  overhang  of  the  car  would  come  in  con- 
tact with  her  person.     It  is  to  be  noted  in  this  connection 
that  the  plaintiff  was  not  attempting  or  intending  to  board 
the  car  while  it  was  in  motion,  but  to  wait  until  it  came  to 
a  standstill.     And  hence  it  was  her  plain  duty  not  to  get  in 
the  way  of  the  car,  or  of  any  part  thereof,   while  it  was  in 
motion.     That  the  plaintiff  knew  that  the  position  which  she 
took  while  the  car  was  rounding  the  curve  was  a  dangerous 
one  must  be  presumed,  as  every  person  who  is  of  sufficient 
intelligence  to  be  capable  of  being  left  alone  in  the  streets 
must  be  presumed  to  take  notice  of  the  obvious  fact  that  the 
body  of  a  street  car,  in  rounding  a  curve,  must  necessarily 
swing  out  some  little  distance  from  the  track  on  the  outside 
of  the  curve.     And  for  one  to  place  himself  within  reach  of 
the  swing  or  overhang  of  a  car  while  it  is  in  motion  is  as 
much  a  bar  to  his  recovery  in  an  action  against  the  company 
as  though  he  had  negligently  placed   himself  in   front  of  a 
moving  car,  and  been  injured  thereby.     Indeed,   the  former 
act  would  seem  to  be  a  stronger  bar  to  his  recovery  than  the 
latter,  for,  when  one  negligently  places  himself  in  front  of  a 
moving  car,  the  motorman,  who  is  in  a  position  to  see  him, 
is  bound  to  avoid  injuring  him,  if  possible,   notwithstanding 
his  own  negligence.     But  where  one  places  himself  in  such  a 
position  that  the  motorman  is  unable  to  see  him,  as  must 
have  been  true  in  the  case  at  bar,  and  is  hit  by  the  swing  or 
pick  of  the  rear  part  of  the  car  when  rounding  a  curve,   we 
fail  to  see  how  any  liability  can  be  fastened  upon  the  com- 
pany. 

Again,  we  fail  to  see  that  the  defendant  was  guilty  of  any 
negligence  in  the  premises.  Even  assuming  that,  from  the 
act  of  the  motorman  in  slackening  the  speed  of  the  car  in  re- 
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sponae  to  the  plaiatifi's  signal,  she  had  the  right  to  assume 
that  it  would  stop  shortly,  and  while  on  the  curve,  yet,  as 
already  suggested,  she  had  no  right  to  assume  that  it  would 
stop  at  any  particular  point  on  the  curve,  nor  was  it  the  duty 
of  the  niotorman  to  stop  at  any  particular  point  thereon. 
And  until  the  plaintiff  had  been  given  to  understand  by  some 
act  of  the  motorman  or  conductor  that  she  could  safety 
attempt  to  board  the  car,  or  at  any  rate  until  the  conditions 
were  such  that  she  could  do  so,  the  defendant  owed  her  no 
legal  duty. 

But  counsel  for  the  plaintifi  places  much  stress  upon  the 
fact  that,  after  the  speed  of  the  car  had  been  slackened  in 
response  to  the  signal  to  stop,  its  speed  was  suddenly  accel- 
erated, and  that  this  was  the  proximate  cause  of  the  plaintiff's 
injury.  We  do  not  see  that  this  is  so.  Having  placed  her- 
self within  the  reach  of  the  overhang  of  the  car,  as  the  plain- 
tiff did,  it  was  inevitable  that  it  would  strike  her  if  it  did 
not  stop  and  she  remained  in  that  position.  So  that  the 
mere  fact  that  the  speed  of  the  car  was  subsequently 
accelerated  was  not  the  proximate  cause  of  the  accident, 
as  it  must  have  happened  in  any  event,  except  as  above 
stated.  And  hence  it  would  seem  to  be  clear  that  the 
plaintiff's  negligence  was  the  proximate  cause  thereof. 

The  plaintiff's  counsel  admits  that  he  has  been   unable  to 
find  any  reported  case  based  upon  facts  like  those  relied  on 
by  him  in  the  case  at  bar,  but  he  strenuously  argues  that  a 
close  analogy  exists  between  this  case  and  that  class  of  cases^ 
which  involve  the  question  of  boarding  a  street  car  while  it  is 
in  motion,  and  that  the  universal  current  of  authority  in  this 
country  is  to  the  effect  that  it  is  not  negligence  per  se  for  a 
person  to  attempt  to  board  a  moving  street  car.     In  support 
of  this  contention,  council  cites,  amongst  others,  the  follow- 
ing cases:    Corlin  v.   St.   Ry.  Co.,  154  Mass.   197,  27  N.  E» 
1000;  Gordon  v.  St.  Ry.   Co.,  175  Mass.   181,   55  N.  E.  990; 
Davey  V.  St.  Ry.  Co.,  177  Mass.  no,  58  N.   E.    172;  Sexton 
v.  St.  Ry.  Co.,  40  App.  Div.  26,  57  N.  Y.  Supp.  577;  Eppen- 
dorf  V.  Ry.  Co.,  69  N.  Y.  195,  25  Am.  Rep.  171;  Morrison  v. 
St.  Ry.  Co.,  130  N.  Y.  166,  29  N.  E.  105;  Distler  v.  L.  I.  R, 
R.  Co.,  151  N.  Y.  424,  45  N.  E.  937,  35  L.  R.  A.  762;  Johnson 
V.  West  Chester  R.  R.  Co.,  70  Pa.  357;  Powelson  v.  United 
Traction  Co.,  204  Pa.  474,    54  Atl.  282;  Sahlgaard  v.   St. 
Paul  Ry.  Co.,  48  Minn.  232,  51  N.  W.  iii;  Citizens'  St.  Ry. 
Co.  V.   Merl,   26  Ind.  App.  284,  59  N.  E.  491;  Conner  v.  St. 
Ry.  Co.,  105  Ind.  62,  4  N.  E.  44it  55   Am.  Rep.  177;  B.  &  O. 
Ry.  Co.  V.  Kane,  69  Md.  11,  13  Atl.  387,  9  Am.  St.  Rep.  387; 
N.  Y.,  P.  &  N.  R.  R.  Co.  V.   Coulbourn,   69  Md.  360.  16  Atl. 
2o8,  I  L.  R.  A.    541,  9  Am.    St.  Rep.   430;  White  v.  St.  Ry. 
Co.,  92  Ga.  494,  17  S.  E.  672;  North  Birmingham  Ry.  Co.  v. 
Liddicoat,  99  Ala.  545,  13  South.  18;  L.  R.  &  F.  S.  Ry.  Co. 
v.  Atkins,  46  Ark.  423;  Central  PassRy.  Co.  v.  Rose  (Ky.)  22 
&  W.  745;  North  Chicago  St.  Ry.  Co.  v.  Williams,    140  111. 
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275,  29  N.  E.  672;  Wyatt  v.  Railway  Co.,  55  Mo.  485;  Fulks 
V.  St.  L.  &  San  Fran.  Ry.  Co..  in  Mo.  33S»  I9  S.  W.  818; 
Omaha  St.  Ry.  Co.  v.  Martin,  48  Neb.  65,  66  N.  W.  1007; 
Finkeldey  V.  Omnibus  Cable  Co.,  114  Cal.  28,45  Pac.  996; 
Woo  Dan  v.  Seattle  Electric  Ry.  Co.,  5  Wash.  466,  32  Pac. 
103.  While  an  examination  of  these  cases  shows  that  they 
folly  sustain  the  proposition  of  law  that  it  is  not  necessarily 
a  negligent  act  to  attempt  to  board  a  street  car  while  it  is  in 
motion,  yet  we  fail  to  see  that  there  is  any  such  analogy  be- 
tween those  cases  and  the  one  before  us  as  to  make  them 
controlling  on  the  question  here  in  issue.  For,  as  already 
said,  the  plaintiff  was  not  attempting  to  board  the  car  at  the 
time  she  was  injured,  but  was  simply  waiting  for  it  to  come 
to  a  standstill  in  response  to  her  signal.  And  we  think  it  is 
clearly  the  duty  of  a  would-be  passenger,  under  such  circum- 
stances, to  take  a  position  outside  of  the  reach  of  the  passing 
car. 

The  demurrer  is  sustained,  and  the  case  remanded  to  com- 
mon pleas  division  for  further  proceedings. 


MILLER  V.  SOUTHERN  RY.  CO. 

(Suinreme  Court  of  South  Caroliaa,  April  29,  1904.) 

[48  S.  E.  Rep.  99.] 

Carrimg«  of  Passengers — Delay. 

In  an  action  by  a  passenger  to  recoyer  because  of  delay  in  the  move* 
ment  of  a  train,  evidence  that  it  was  due  to  leave  a  station  20  minutes 
late,  and  did  so  leave,  and  after  moving  about  100  yards  returned  to  the 
station,  where  it  remained  for  10  hours,  is  sufficient  to  prevent  a  non- 
suit, where  no  information  was  given  the  passengers  as  to  the  proba- 
ble duration  of  the  delay  or  the  cause  thereof. 

Same — Same — Punitive  Damages — Instruction. 

In  an  action  by  a  passenger  to  recover  for  delay  of  a  train,  on  evi* 
dence  that  it  remained  at  a  station  for  some  10  hours,  and  that  the  con- 
ductor of  the  train  refused  to  give  the  passengers  any  information  as 
to  the  probable  extent  of  the  dday  or  the  cause  thereof,  an  instruction 
that  defendant  was  not  liable  for  punitive  damages  was  properly 
refused  as  a  charge  on  the  evidence. 

Appeal — Exceptions. 

Where  an  exception  on  appeal  refers  to  another  exception  for  spec* 
ifications  of  error,  it  will  not  be  considered. 

Failure  to  Run  Train  on  Schedule  Time. 

It  is  a  part  of  a  contract  of  a  railroad  company  with  the  public  that 
its  trains  will  be  run  on  schedule  time,  so  as  to  render  it  liable  to  a 
passenger  for  failure  to  do  so. 

Passengers — Delay — Punitive  Damages.* 

Where  a  train  is  delayed,  a  passenger  is  not  entitled  to  punitive  dam- 
ages, unless  defendant's  conduct  was  willful,  malicious,  and  wanton 

*Aa  to  what  damages  are  recoverable  for  delay  in  carrying  a  passen* 
ger,  see  Taasoo  &  M.  V.  R.  Co.  v.  Smith  (Miss.).  9  R.  R.  R.  579,  32  Am^ 
&  Eng.  R.  Cas.,N.  S.,  579  (sufficiency  of  evidence  to  warrant  punitive 
damages  for  carrying  beyond  station) ;  Kansas  City,  Ft.  S.  &  M.  R . 
Co.  V,  Dalton  (Kan.),  6  R.  R.  R.  187,  29  Am.  A  Eng.  R.  Cas.,  N.  8.,  187 
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Same — Same — Damages.* 

Where  a  train  is  delayed,,  a  passenger  is  not  entitled  to  actual  dam- 
ages, unless  defendant's  conduct  was  willful  and  negligent. 

Same— Same — Same.* 

Where  a  train  is  delayed,  a  passenger  is  not  entitled  to  actual 
damages,  unless  he  shows  some  pecuniary  injury  or  personal  injury. 

Same— Same — Same.* 

A  passenger  is  not  entitled  to  damages  for  inconvenience,  loss  of 
time,  or  fatigue  caused  by  the  delay  of  a  train,  unless  it  has  produced 
some  pecuniary  damage  or  personal  loss  resulting. 

New  Trial. 

Refusal  of  a  new  trial  for  insufficient  evidence  will  not  be  considered 
on  appeal. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenville 
County;  Purdy,  judge. 

Action  by  H.  W.  Miller  against  the  Southern  Railway  Com- 
pany. From  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

T.  P.  Cothran,  for  appellant. 
Lewis  Dorroh,  for  respondent. 

POPE,  C-  J.     On  the  7th  day  of  November,    1902,   the 
plaintiff,  residing  in  the  city  of  Greenville,  was  in  the  city  of 
Spartanburg  on  business,  and  at  night  applied  to  the  local 
agent    of    the    defendant    in     Spartanburg     for     a    ticket 
on    train    No.    3s,    to    go    to  Greenville.     The  said  local 
agent     informed    .the     plaintiff     that    train    No.    35    was 
20    minutes  'late,     but    sold     him    a    ticket.     This    train. 
No.    3S,    was    a    through  passenger    train    from    Spartan- 
burg to  Greenville — a  distance  of  about  30  miles.     Said  train 
arrived  about  20  minutes  late,  and  the  plaintiff,  with  a  goodly 
number  of  other  passengers,  got  on  board,  when  said  train 
moved  about  100  yards  towards  Greenville  and  then  stopped, 
and  so  remained   until   next  morning,   about   10:30  o'clock, 
after  which   it  proceeded  to  Greenville,  reaching  the  latter 
about  11:10  o'clock.     The  plaintiff  applied  to  the  conductor 

(elements  of  damages  for  carrying  passenger  beyond  her  destination  at 
night)  ;  note,  18  Am.  &  Kng.  R.  Cas.,  N.  S.,  45  (mental  suffering  of 
passenger  carried  beyond  destination) ;  note,  2  Am.  &  £^ng.  R.  Cas.,  N. 
S.,  185  (carrying  passenger  beyond  destination)  ;  Louisville  &  N.  R. 
Co.  V,  Quick  (Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  25  (anxiety  and  phy- 
sical injury  caused  by  exposure  to  weather  may  be  elements  of  damages 
for  carrying  passenger  beyond  her  destination) ;  Ivouisville,  etc.,  R.  Co. 
r.  Guy  (Ky.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  774  (excessive  verdict  for 
carrying  passenger  beyond  destination) ;  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Power  (Ark.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (recovery  for  incon- 
venience of  passenger  who  voluntarily  returns  to  his  destination  in  a 
freight  train  after  having  been  carried  beyond  it) ;  Southern  Ry.  Co. 
V,  Hardin  (Ga.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  250  (failure  to  stop  at 
destination)  ;  Judice  v.  Southern  Pac.  R.  Co.  (La.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  185  (measure  of  damages  for  failure  to  stop  at  destination). 

As  to  the  damages  recoverable  for  failure  or  refusal  to  carry  a  pas* 
senger,  see  foot-note  appended  to  Schmidt  v.  Cleveland,  etc.,  Ry.  Co. 
(Ky.),  12  R.  R.  R.  149,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  149. 

*See  (*)  on  page  33. 
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twice  to  know  when  the  train  would  start,  and  received  no 
definite  information,  and  when  he  applied  to  the  conductor  to 
know  if  the  passengers  could  not  be  transferred  to  another 
train  which  could  take  the  passengers  on  to  Greenville,  the 
conductor  replied  that  they  had  no  such  orders.  He  then 
asked  such  conductor  if  the  train  upon  which  he  and  other 
passengers  were  seated  could  not  be  sent  on  to  Greenville  by 
way  of  Larens,  and  the  conductor  replied  that  he  had  no 
such  orders.  The  plaintifi's  anxiety  to  reach  Greenville 
was  because  he  was  state  superintendent  of  an  insurance 
company,  for  which  he  had  important  business  engagements 
(or  the  next  morning.  He  reached  Greenville,  but  found 
that  his  business  engagements  could  not  be  and  were  not 
attended  to,  owing  to  his  failure  to  reach  Greenville  on  time. 
The  plaintifi  brought  his  action  against  the  defendant  to  re- 
cover his  damages,  which  he  fixed  at  $500. 

Inasmuch  as  the  defendant  demurred  to  the  complaint,  it 
is  necessary  that  such  complaint  shall  be  set  out.  It  was  as 
follows,  omitting  its  caption  and  opening  words:  ''(i)  That 
Southern  Railway  Company,  defendant,  was  at  the  time 
hereinafter  mentioned  and  still  is  a  corporation  created  under 
the  laws  of  the  state  of  Virginia,  and  as  such  has  power  to  sue 
and  to  be  sued,  and  is  a  common  carrier,  and  is  engaged  in 
carrying  passengers  in  railway  trains  for  hire  from  point  to 
point  along  certain  railway  lines  in  South  Carolina,  among 
other  lines  that  passing  through  the  city  of  Spartanburg. 
{2)  That  before  and  at  the  time  herein  named  defendant 
operated  its  trains  by  a  schedule,  according  to  which  its  train 
No.  35  left  Spartanburg  at  the  hour  of  12:20  a.  m.,  and 
arrived  at  Greenville  at  the  hour  of  i  :20  a.  m. ;  that  said  train 
bad  been  so  run  for  a  long  time,  and  the  fact  was  a  matter  of 
common  knowledge,  and  defendant  published  said  schedule 
in  newspapers  and  posted  said  schedule  on  bulletin  boards  at 
its  stations,  and  otherwise  advertised  said  schedule. 
<3)  That  November  7,  1902,  plaintifi,  who  lives  in  Greenville, 
was  in  Spartanburg,  and,  desiring  to  return  to  Greenville  and 
relying  upon  defendant's  said  schedule,  he  presented  himself 
at  the  ticket  ofiice  in  defendant's  depot  in  Spartanburg  for 
the  purpose  of  securing  passage  to  Greenville  on  train  No. 
35.  (4)  That  plaintiff  wus  then  and  there  informed  by 
defendant's  servant  and  agent,  the  ticket  agent  in  said  ticket 
ofiBce,  that  train  No.  35  would  arrive  20  minutes  late,  and 
would  leave  for  Greenville  20  minutes  after  the  hour  of  12:20, 
its  schedule  time.  (5)  That,  relying  upon  said  ticket  agent's 
statement,  plaintifi  then  purchased  from  said  ticket  agent  a 
ticket  for  Greenville,  and,  upon  the  arrival  of  said  train  No. 
3$  a  few  minutes  later,  entered  one  oj  the  cars  of  said  train 
No.  35  as  a  passenger.  (6)  That  s&id  train  No.  35,  with 
plaintifi  and  others  as  passengers,  did  not  leave  for  Green- 
ville at  20  minutes  after  the  hour  of  12:20,  its  schedule  time, 
but  by  reason  of  defendant's  carelessness,   wantonness,  reck- 
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lessness,  and  negligeace,  and  its  disregard  of  the  daty  it  owed 
to  its  passengers  and  to  the  public,  said  train  was  made  or 
permitted  to  lie  in  the  depot  at  Spartanburg  for  to  hours  or 
more,  leaving  at  last  between  the  hours  of  lo  a.  m.  and  1 1  a* 
m.,  and  arriving  at  Greenville  at  the  hour  of  ii:ioa.  m» 
(7)  That  while  said  train  No.  35  lay  in  the  depot  at  Spartan- 
bnrg,  as  stated,  plaintifi  repeatedly  asked  defendant's  servant 
and  agent,  the  conductor  of  said  train  No.  35,  when  said  train 
would  leave,  but  said  conductor  wantonly  and  recklessly  re- 
fused to  give  any  information  in  answer  to  said  request,  leav- 
ing plaintiff  in  ignorance  as  to  when  said  train  would  start 
for  Greenville,  and  not  knowing  but  what  it  would  start  at  any 
minute,  and  thereby  requiring  him  to  remain  in  the  depot  at 
Spartanburg,  prepared  and  ready  to  leave,  the  whole  of  the 
10  hours  or  more  that  said  train  lay  in  said  depot.  (8)  That 
by  reason  of  said  train's  delay,  caused  as  aforesaid,  and  by 
reason  of  being  required  to  wait  so  long  at  said  depot  at 
Spartanburg,  caused  as  aforesaid,  plaintifi  missed  an  impor- 
tant engagement  in  his  o£Bce  in  Greenville,  and  sufiered  great 
annoyance,  anxiety,  inconvenience,  and  discomfort,  and 
arrived  at  bis  office  in  Greenville  too  late  to  attend  to  his 
regular  morning's  work,  and  too  tired  to  do  any  work,  all  to 
his  damage  $500.  Wherefore  plaintiff  prays  judgment  against 
defendant  for  the  sum  of  $500  and  the  costs  of  this  action." 

The  defendant  demurred  to  the  complaint  herein  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  ''Specifications:  (i)  The  claim  for  puni- 
tive damages  cannot  be  sustained,  for  the  reason  that  no 
actual  injury  is  alleged  to  have  been  inflicted  on  or  sufiered 
by  p!aintiff.  Watts  v.  Ry.,  60  S.  C  72,  38  S.  E.  240. 
(2)  The  claim  for  actual  damages  cannot  be  sustained  for  the 
reason  that  none  are  alleged.  The  statement  that  plaintiff 
missed  an  important  engagement  and  suffered  great  annoy- 
ance, anxiety,  inconvenience,  and  discomfort,  is  too  remote, 
uncertain,  and  speculative.  Martin  v.  Ry.  (S.  C.)  10  S.  E. 
960;  R.  Co.  V.  Hayden,  51  Am.  Rep.  274.  (3)  No  notice  to 
defendant  of  anv  special  damage  claimed  is  alleged.  Mood 
Tel.  Co.,  40  S.  C.  524,  19  S.  E.  67." 

The  circuit  judge.  Judge  Purdy,  passed  the  following  order 
overruling  the  demurrer:  ''On  the  call  of  this  case  for  trial, 
tbe  defendant  interposed  a  demurrer  to  the  complaint,  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  submitted  specifications  of  the  grounds 
in  writing.  As  these  specifications  are  in  the  record,  it  will 
be  unnecessary  to  set  them  forth  here.  The  plaintiff  resided 
in  Greenville,  and  had  occasion  to  visit  Spartanburg  on  busi- 
ness, leaving  Greenville  in  the  early  evening,  expecting  to 
leave  Spartanburg  at  12:20  at  night.  He  alleges  in  his  com- 
plaint that  the  defendant  had  advertised  that  its  train  left 
Spartanburg  at  12:20  at  night,  and  that  this  fact  was  known 
to  the  public  generally,  as  well  as  to  himself,   and  that,  ia 
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addition  to  relying  npon  this  statement,  he  asked  the  ticket 
agent  at  Spartanburg  concerning  this  train,  and  was  in- 
formed that  the  train  was  20  minutes  late,  and  thereupon  he 
purchased  a  ticket  for  Greenville.  He  further  alleges  that 
the  train  came  in  at  the  time  stated  by  the  agent,  and  that 
he  went  aboard  of  same,  but  that  defendant  either  held  or 
permitted  the  train  to  remain  in  the  depot  till  10  o'clock 
next  morning,  without  giving  him  any  reason  or  explanation  for 
so  doing;  and  he  charges  that  this  was  carelessly,  recklessly, 
wantonly,  and  negligently  done,  in  utter  disregard  of  plain- 
tifi's  rights  and  the  defendant's  duty  to  the  public.  The 
complaint  further  charges  that  by  reason  of  the  premises  the 
plaintiff  was  obliged  to  remain  in  the  depot  all  night  withont 
sleep,  to  his  great  annoyance  and  inconvenience,  and  that  he 
arrived  home  too  late  to  attend  to  hisregular  morning's  work, 
and  too  much  fatigued  to  attend  to  any  business,  and  besides 
missed  an  important  engagement,  and  concludes  by  demand- 
ing $500  damages.  The  demurrer  cannot  be  sustained. 
While  the  facts  set  out  in  the  complaint  allege  breach  of  con- 
tract, they  at  the  same  time  show  a  breach  of  duty  to  the 
public  amounting  to  a  tort  (Heirn  v.  McCaughan  [Miss.]  66 
Am.  Dec.  600;  Memphis  &  Charleston  Railroad  Co.  v. 
Green,  52  Miss.  779;  Butler  v.  Telegraph  Company,  62  S.  C. 
222,  40  S.  £.  162,  89  Am.  St.  Rep.  89^);  and  from  the 
nature  of  the  act  damages  are  implied  (8  A.  &  E.  Ency.  of  Law, 
SSi).  A  cause  of  action  is  alleged  for  punitive  damages,  and, 
if  the  facts  alleged  can  be  proved,  punitive  damages  may  be 
awarded.  Gilman  v.  F.  C.  &  P.  R.  R.,  53  S.  C.  210,  31  S. 
E.  224;  Fort  V.  Southern  Railway  Co.,  64  S.  C.  423,  42  S. 
E.  196.  ''It  is  therefore  ordered  that  the  demurrer  be,  and 
the  same  is  hereby,  overruled. ' ' 

The  defendant  thereupon  filed  its  answer,  wherein  it  denied 
all  the  allegations  of  the  complaint  The  case  then  went  to 
trial.  The  defendant  then  admitted  the  allegations  of 
paragraphs  i  and  2  of  the  complaint  The  plaintiff  then  in- 
troduced his  testimony.  At  its  conclusion  the  defendant 
moved  for  a  nonsuit  on  the  following  grounds:  ''(i)  The 
claim  for  punitive  damages  cannot  be  allowed,  for  the  reason 
that  there  is  no  evidence  tending  to  show  any  actual  damage. 
Watts  v.  Railway,  60  S.  C.  72,  38  S.  E.  240.  (2)  There  is 
no  evidence  tending  to  show  such  conduct  on  defendant's 
part  as  will  justify  the  allowance  of  exemplary  damages. 
Fort  v.  Railway,  64  S.  C.  423,  42  S.  E.  196.  (3)  There  is  no 
evidence  tending  to  show  any  actual  damages,  the  proximate 
result  of  defendant's  alleged  negligence.  (4)  The  evidence 
fails  to  show  any  unreasonable  delay  on  defendant's  part 
which  would  be  the  basis  of  a  recovery  for  damages. 
<5)  The  evidence  fails  to  show  that  the  delay  was  due  to  the 
negligence  of  defendant.  2  Wood,  313.  (6)  The  evidence 
does  not  tend  to  show  that  the  defendant  bad  notice  of  the 
special  damage  claimed.     (7)  The  evidence  does  not  show 
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any  actual  pecuniary  damage  sustained  by  plaintiff.  Mood  v, 
Tel.  Co.,  40  S.  C.  524,  19  S.  E.  67;  Georgia  R.  R.  v.  Hayden 
(Ga.)  51  Am.  Rep.  274." 

The  circuit  judge  denied  the  motion  in  the  following  order: 
^'As  to  what  may  be  dependent  on  the  part  of  the  defendant 
by  way  of  an  excu<«e  by  not  carrying  out  the  contract,  if  the 
plaintiff  has  not  made  a  contract,  I  cannot  anticipate.  It 
may  have  a  perfect  defense  to  the  alleged  violation  of  the 
contract.  It  is  a  question  of  fact  for  the  jury,  and  I  do  not 
think  that  I  would  be  warranted  in  granting  a  nonsuit.  It  is 
a  question  of  fact  for  the  jury,  and  the  railroad  company  may 
be  able  to  prove  it.  By  Counsel  for  Defense:  Your  honor 
did  not  rule  on  the  special  damage.  They  have  not  proved 
any  willfulness  and  wantonness  in  their  testimony.  We 
make  the  point  here  in  the  motion  for  a  nonsuit  that  they  have 
offered  no  testimony  as  to  willfullness  and  wantonness,  and» 
when  it  comes  to  actual  damage  or  ordinary  negligence,  that 
there  is  no  testimony  by  which  the  jury  could  ascertain  how 
much  the  man  was  damaged.  By  the  Court:  Under  the  act 
of  the  Legislature,  I  think  it  is  their  intention  to  recover 
either  actual  or  exemplary  damage  in  a  case  of  this  kind,  or, 
in  fact,  all  cases  suing  in  tort.  What  proof  might  be  offered, 
I  do  not  think  there  is  any  doubt  but  that  the  case  of  Fort 
v.  Railroad  states  clearly  that  the  case  would  be  in  the  dis- 
cretion of  the  court.  It  seems  to  me  that  it  would  be  a 
question  of  fact  for  the  jury  to  say  whether  or  not  there  was 
any  willfulness  and  wantonness,  violative  of  the  contract  to 
bring  the  plaintiff  to  Greenville,  or  any  negligence  of  duty  in 
keeping  the  party  in  there  until  10  o'clock  the  next  morning, 
and  I  think  it  is  incumbent  on  the  defendant  to  show,  and  I 
think  punitive  or  actual  damage  can  be  recovered.'' 

Counsel  for  plaintiff  made  the  following  statement: 
''Counsel  for  plaintiff  admits  that  he  claimed  no  special 
damages  and  no  pecuniary  loss,  but  he  claimed  that  the  delay 
itself,  with  the  consequent  annoyance,  anxiety,  inconven- 
ience, discomfort,  and  fatigue,  was  a  wrong,  entitling  him  to 
actual  damages,  and  that  the  conduct  of  the  defendant  in  the 
whole  matter,  with  the  consequent  annoyance,  anxiety,  in- 
convenience, discomfort,  and  fatigue,  warranted  an  award 
of  exemplary  damages." 

The  defendant  offered  no  testimony. 

The  following  is  the  charge  to   the  jury  by  circuit  judge: 

''The  plaintiff,  complaining,  alleges  that  he  entered  into  a 
contract  with  the  defendant,  acting  as  a  common  carrier,  to 
transport  him  from  Spartanburg  to  Greenville,  and  that  he 
was  greatly  delayed  in  reaching  that  point,  and  he  alleges  that 
the  act  done  by  the  defendant  was  wanton  and  willful,  and 
in  disregard  of  his  right.  The  charge  is  that  the  defendant 
failed  to  discharge  its  duty  to  him,  to  his  damage  in  the  sum 
of  $500;  and,  if  you  find  for  the  plaintiff,  you  cannot  find  a 
verdict  exceeding  that  amount.     There  is  no  charge  of  what 
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is  called  'special  damage.'  To  illustrate:  Where  a  person  is 
injured,  and  he  suffers  any  special  damage  from  the  injury, 
by  reason  of  the  injury,  as  a  part  of  the  damage,  he  can  set 
out  the  particulars  in  which  he  was  damaged.  As  an  illustra- 
tion: A  man  might  say:  4  was  getting  $io  per  day,  and  I 
was  prevented  from  performing  that  duty  by  reason  of 
another  person  not  doing  his  duty  to  me.'  In  this  case,  they 
do  not  claim  any  special  damage,  and  any  special  damage 
that  the  plaintiff  might  have  sustained  by  missing  any  en- 
gagement was  ruled  out,  and  is  not  before  you,  and  is  not  to 
be  considered  by  you.  There  is  one  kind  of  damages  known 
in  law  as  'damage  implied,'  from  the  unlawful  act  of 
another.  Unless  there  is  proof  of  some  substantial  damage, 
yon  can  only  give  nominal  damages,  where  there  is  some 
unlawful  act.  A  common  carrier  owes  a  duty  to  the  public, 
and  the  violation  of  that  duty  is  such  an  act  as  will  support 
the  damages,  as  damages  resulting  to  the  one  who  bad  a 
contract  with  the  defendant,  if  that  contract  has  been  vio- 
lated. 

''The  plaintiff  requests  me  to  charge  you  the  following 
propositions  of  law : 

"  '(i)  The  published  schedules  or  time-tables  of  a  railway 
company  are  the  representations  to  the  public  as  to  the  time 
of  departure  of  its  trains  and  of  the  periods  within  which 
their  journeys  will  be  performed.  They  are  public  pro- 
fessions, up  to  which  it  must  use  diligence  to  act,  and,  if  it 
fail  to  perform  its  trips  according  to  them,  it  will  be  liable  to 
the  passenger,  unless  it  shows  that  it  has  made  reasonable 
exertions  to  do  so,  and  has  been  prevented  by  accidents  and 
delays  not  attributable  to  its  negligence.'  Modification: 
And  in  order  to  exempt  itself  from  liability  it  must  show 
that  it  exercised  due  care  to  prevent  the  delay. 

" '(2)  A  railway  company  is  chargeable  with  damages  for 
delay  in  running  its  trains  according  to  schedule  time,  and 
nothing  but  accidents  resulting  from  causes  which  reasonable 
care  could  not  have  provided  against  will  excuse  liability  to 
the  passenger  for  damages.  If  the  conduct  of  the  railway 
company  is  such  as  to  show  a  wanton  or  willful  disregard  of 
duty  to  such  passenger,  exemplary  or  punitive  damages  may 
be  awarded. 

''  '(3)  Willful  acts,  for  which  exemplary  damages  may  be 
awarded,  may  be  shown  by  evidence  of  the  recklessly  omitting 
or  neglecting  to  do  something,  the  failure  to  do  which  shows 
gross  or  utter  disregard. 

'"(4)  Exemplary  or  punitive  damages  are  awarded  as  a 
punishment  to  a  wrongdoer,  and  as  an  example  and  warning 
to  the  wrongdoer  and  others. 

''  '(5)  The  neglect  of  u  railway  company  to  run  its  train 
according  to  its  schedule  may  be  in  itself  an  unlawful  act. 
When  an  act  which  is  in  itself  unlawful  is  committed,  the 
law  will  presume  that  damages  follow  as  a  necessary  conse- 
quence thereof,  and  no  special  damages  need  be  proven. 
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''  '(6)  When  a  railway  company  has  failed  to  carry  a  pas- 
senger to  his  destination  by  the  time  fixed  in  its  published 
schedule,  the  burden  is  upon  the  railway  company  to  prove 
that  it  has  made  every  proper  effort  to  prevent  the  delay.  If 
it  fail  to  prove  this,  it  will  be  liable  to  the  passenger  for 
damages. 

'''(7)  Where  a  railway  train  is  delayed  by  an  obstruc- 
tion on  the  track,  the  law  presumes  that  the  obstruction 
on  the  track  is  caused  by  the  fault  of  the  railway  com- 
pany, and  the  burden  is  upon  the  railway  company  to  prove 
that  the  obstruction  on  the  track  was  caused  by  inevitable 
accident  or  other  causes  which  could  not  have  been  prevented 
by  due  care  and  foresight.  If  it  fail  to  prove  this,  it  will  be 
liable  to  the  passenger  for  damages. 

''  '(8)  Where  a  delay  happens  from  the  breaking  down  of 
any  of  the  cars,  engines,  roadway,  or  other  appliances  or 
equipments  under  the  control  of  the  railway  company,  or  is 
caused  by  the  mismanagement  or  misconstruction  of  some- 
thing over  which  the  railway  company  has  control,  the  law 
presumes  that  the  same  was  caused  by  the  negligence  of  the 
railway  company,  and  the  burden  is  upon  the  railway  com- 
pany to  disprove  this  presumption,  and,  if  it  fail  to  disprove, 
it  will  be  liable  to  the  passenger  for  damages,  if  damages  re- 
sult therefrom  to  a  passenger. 

'^  '(9)  A  railway  company  is  bound  by  the  representations 
of  its  ticket  agent  to  the  purchaser  of  a  ticket,  provided  the 
representations  were  made  at  the  time  of  the  sale  of  the 
ticket'     Charged. 

''The  defendant  requests  me  to  charge  you  the  following 
propositions  of  law: 

''  '(i)  The  plaintiff  is  not  entitled  to  punitive  damages  un- 
less the  defendant's  conduct  was  willful,  malicious,  wanton, 
or  so  reckless  as  to  evince  an  utter  disregard  of  the  plaintiff's 
rights. 

''  '(2)  The  plaintiff  in  this  case  has  adduced  no  facts  from 
which  the  jury  could  conclude  that  the  alleged  conduct  of  the 
defendant  was  willful,  malicious,  wanton,  or  so  reckless  as  to 
evince  an  utter  disregard  of  the  plaintiff's  rights. 

***(3)  The  jury  is  instructed  that,  under  the  testimony  in 
this  case,  the  defendant  is  not  liable  for  punitive  damages. 

*'  K4)  The  plaintiff  is  not  entitled  to  actual  damages  un- 
less the  defendant's  conduct  was  willful  or  negligent. 

"  '(s)  The  plaintiff  is  not  entitled  to  actual  damages  un- 
less he  has  established  some  pecuniary  damages  or  some  per- 
sonal injury  resulting  in  loss. 

''  '(6)  The  plaintiff  in  this  case  has  adduced  no  testimony 
tending  to  show  that  he  has  sustained  any  pecuniary  damage 
or  personal  injury  resulting  in  loss. 

''  '(7)  In  the  absence  of  direct  proof  of  substantial  damages 
as  the  result  of  breach  of  contract  or  tort,  the  damages  im- 
plied by  law  can  be  only  nominal. 
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^^'(8)  Plaintiff  is  not  entitled  to  damages  for  inconven- 
ience, loss  of  time,  and  fatigue,  unless  it  has  produced  some 
pecuniary  damage  or  personal  injury  resulting  in  some  actual 
loss.'  Second  and  third  requests  refused,  and  the  others 
charged. 

'^Now,  Mr.  Foreman  and  gentlemen,  as  I  said  before,  in  a 
case  of  an  unlawful  act,  the  law  implies  some  damage;  but, 
without  some  substantial  damage,  such  damage  can  only  be 
nominal,  and  what  the  amount  would  be  is  a  question  of  fact 
for  the  jury  to  conclude  from  the  testimony  brought  out  on 
the  stand.  There  are  two  kinds  of  damages — actual  damage, 
damage  for  the  actual  injury  sustained,  and  punitive  damage. 
Now.suppose  a  person  would  come  and  steal  your  horse  from 
the  stable,  and  the  horse  was  worth  $ioo,  you  would  sustain 
a  damage  of  $ioo.  That  would  be  your  actual  damage,  and 
what  you  would  be  injured.  Au  if  the  act  was  committed 
wantonly,  willfully  and  recklessly,  and  in  utter  disregard  of 
the  plaintifi's  right,  the  jury  can  give  punitive  damages;  but 
if  it  was  not  done  willfully,  wantonly  and  recklessly,  and  in 
disregard  of  the  rights  of  another,  there  can  be  no  punitive 
damages.  There  must  be  willfulness,  wantonness,  reckless- 
ness, and  utter  disregard  of  the  rights  of  the  other  person, 
before  the  party  that  inflicted  the  injuries  can  suffer  dam- 
ages by  way  of  punishment.  If  the  defendant  did  an  unlaw- 
ful act  towards  the  plaintiff,  if  it  has,  then  damages  would  be 
implied,  giving  the  necessary  damages  as  the  result  of  that 
act  under  the  testimony  brought  out  on  the  stand.  Unless 
there  has  been  some  testimony  as  to  damage,  the  damages 
conid  only  be  nominal;  that  is,  if  the  defendant  here  is  guilty 
of  an  unlawful  act  toward  the  plaintiff  and  inflicted  an 
injury  upon  him,  if  you  find  that  the  defendant  was  guilty  of 
an  unlawful  act  towards  tfae  plaintiff,  and  that  it  has  been 
done  wantonly,  willfully  and  in  a  reckless  manner,  he  would 
be  entitled  to  punitive  damages,  to  punish  the  defendant  by 
way  of  compensation  to  him— the  main  object  being  to 
punish  the  defendant.  If  you  find  for  the  plaintiff,  write 
your  verdict  in  dollars  and  cents  on  the  back  of  the  com- 
plaint; and  if  you  find  for  the  defendant,  say,  ^ We  find  for 
the  defendant.'  As  I  said  in  the  outset,  there  has  been  no 
actual  damage  proven  here,  and  if  you  find  that  the  act  was 
committed,  and  that  it  was  committed  willfully,  wantonly, 
and  recklessly,  and  in  utter  disregard  of  the  plaintiff's  right, 
punitive  damages  may  be  added. 

''By  Counsel  for  Defense:  Will  your  honor  explain  to  the 
jury  the  meaning  of  nominal  damages?  I  don't  know  that 
the  jury  understands  the  meaning  of  the  term  'nominal 
damages.'"  Counsel  then  read  to  the  court  the  following 
extract  from  8  A.  &  E.  Enc.  L.  542,  and  requested  that  it  be 
charged:  "Damages  may  be  further  classed  as  either  nomi- 
nal or  substantial;  the  former  being  a  trifling  sum,  and 
awarded  where  a  breach  of  duty  or  an  infraction  of  the  plain- 
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tifi'a  right  is  shown,  but  no  serious  loss  is  proved  to  have 
been  sustained,"  and  added,  ''Under  this  law,  nominal  dam- 
ages might  be  $5  or  ten  cents,  or  some  such  amount." 

''By  the  Court:  I  could  not  explain  nominal  damages. 
The  jury  understands  the  meaning  of  nominal  damages.  If 
you  come  to  the  conclusion  that  the  defendant  is  liable,  you 
are  not  to  consider  any  damages  the  plaintifl  sustained  by 
missing  any  engagement,  because  that  was  ruled  out.  If  you 
come  to  the  conclusion  that  the  defendant  is  liable,  you  con- 
sider, first,  what  damages  to  give  him,  and  then  you  say,  is 
there  any  proof  of  any  substantial  damages  from  the  facts 
and  circumstances  in  the  case?  If  so,  you  can  give  that; 
but,  if  there  are  no  facts  to  show  any  actual  damages  suffered^ 
then  you  can  only  give  nominal  damages.  I  can't  tell  you 
what  that  would  be.  If  you  come  to  the  conclusion  that  the 
act  was  done  willfully,  wantonly,  and  recklessly,  then  you 
say  how  much  damages  you  are  to  put  on  the  defendant  as 
punishment,  I  say;  that  is,  if  you  come  to  the  conclusion 
that  the  plaintiff  is  entitled  to  recover.  Take  the  record* 
and  if  you  find  for  the  plaintifl,  write  your  verdict  out  in 
dollars  and  cents;  and,  if  you  find  for  the  defendant,  say,  'We 
find  for  the  defendant,'  and  sign  your  name  as  foreman." 

The  jury  having  returned  a  verdict  of  $50  for  the  plaintiff, 
the  defendant  then  moved  for  a  new  trial  on  the  minutes  of 
the  court.  The  circuit  judge  denied  the  motion.  His  order 
was:  "The  trial  in  this  case  resulted  in  a  verdict  for  the 
plaintifl  for  $50.  I  charged  the  jury  that,  in  the  absence  of 
proof  of  substantial  damages,  the  jury  could  only  give  nomi- 
nal damages,  having  told  the  jury  that  they  could  not  give 
any  special  damages,  as  there  was  no  allegation  or  proof  to 
warrant  the  same.  But  I  also  charged  the  jury  that,  if  they 
believed  that  the  plaintifl  had  suflered  loss  or  damage  under 
such  circumstances  as  would  warrant  punitive. damages,  hav- 
ing fully  related  such  circumstances  as  would  warrant  puni- 
tive damages,  they  might  award  such  damages.  The  attor- 
neys for  the  defendant  move  for  a  new  trial  on  the  minutes  of 
the  court.  In  their  argument  before  me  they  contend  that 
the  jury  did  not  give  nominal  damages,  which  might  arise  by 
implication,  but  had  given  punitive  damages,  as  shown  from 
the  verdict,  and  that  there  is  no  proof  in  the  record  to  sus- 
tain this  verdict,  and  that  the  verdict  is  excessive.  I  cannot 
agree  with  the  counsel.  It  appears  from  the  testimony  that 
the  plaintifl  went  to  the  depot  at  Spartanburg  to  take  the 
train  for  Greenville,  relying  upon  the  advertisement  that  the 
train  would  leave  at  12:20  at  night,  and  before  purchasing  a 
ticket  was  informed  that  the  train  would  be  20  minutes  late. 
He  purchased  the  ticket  and  boarded  the  train  on  its  arrival, 
which  was  about  20  minutes  after  its  schedule  time,  and  the 
train  pulled  out,  and,  after  going  about  100  yards,  came  to  a 
stop  and  came  back  to  the  depot,  where  it  remained  until 
10  o'clock  the   next  morning,  during  which  time  the  plaintifl 
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Stated  that  he  received  oo  satisfactory  information  from  the 
defendant.  He  states  that  after  day-light  he  ascertained  that 
there  had  been  a  wreck  ahead,  and  he  attributed  the  delay  to 
this  cause.  It  was  the  duty  of  the  defendant  to  safely  trans- 
port the  plaintiff  to  his  destination,  in  accordance  with  his 
contract,  within  a  reasonable  time.  This  it  failed  to  do. 
The  fact  that  there  was  a  wreck  does  not,  in  itself,  excuse  the 
defendant;  for  it  might  have  adopted  some  means  to  obviate 
the  delay,  even  if  there  had  been  such  wreck.  It  appears 
that  the  plaintiff  had  to  remain  about  the  depot  in  great  dis- 
comfort for  lo  or  !2  hours,  by  reason  of  a  state  of  facts  wholly 
within  the  knowledge  of  the  defendant,  and  which  were  not 
communicated  to  the  plaintiff,  and  which,  if  communicated, 
might  have  permitted  the  defendant  to  have  avoided  much  of 
the  annoyance  and  inconvenience  necessarily  suffered  by  him 
under  the  circumstances.  I  think  the  jury  were  justified  in 
saying  that  the  defendant  showed  an  inconsiderate  and  reck- 
less disregard  for  the  rights  of  the  plaintiff,  and  I  cannot  dis- 
turb the  verdict,  and  therefore  it  is  ordered,  that  the  motion 
for  a  new  trial  be,  and  the  same  is  hereby,  refused." 

Thereupon  the  defendant  appealed  to  this  court  on  2i  ex- 
ceptions, but,  as  it  abandoned  in  writing  those  numbered 
If  2,  3,  4,  7,  8,  19,  and  20,  we  will  omit  such  abandoned  ex- 
ceptions and  reproduce  all  the  others : 

Motion  for  nonsuit:  "(s)  Error  of  the  presiding  judge  in 
refusing  the  defendant's  motion  for  a  nonsuit,  upon  the 
ground  that  the  claim  for  punitive  damages  cannot  be 
allowed  in  the  absence  of  testimony  tending  to  show  any 
actual  damage  to  plaintiff.  (6)  Error  of  the  presiding  judge 
in  refusing  the  defendant's  motion  for  a  nonsuit  upon  the 
ground  that  there  is  no  evidence  tending  to  show  such  con- 
duct on  the  defendant's  part  as  will  justify  the  allowance  of 
punitive  damages.  (9)  Error  of  presiding  judge  in  refusing 
the  defendant's  motion  for  a  nonsuit,  upon  the  ground  that 
the  evidence  fails  to  show  that  the  delay  was  due  to  the  neg- 
ligence of  defendant.  (10)  Error  of  presiding  judge  in  refus- 
ing the  defendant's  motion  for  a  nonsuit,  upon  the  ground 
that  the  evidence  does  not  show  any  actual  pecuniary  dam- 
ages sustained  by  plaintiff." 

Judge's  charge:  ''(11)  Error  of  presiding  judge  in  charg- 
ing the  plaintiff's  third  request  to  charge,  in  that  the  charge 
allowedtherecoveryof  punitive  damages  for  gross  negligence. 
(12)  Error  of  presiding  judge  in  charging  the  plaintiff's  fifth 
request  to  charge,  in  that  nominal  damages  only  are  pre- 
sumed to  follow  the  failure  of  a  railway  company  to  run  its 
train  according  to  schedule.  Actual  damages,  as  well  as 
special  damages,  must  be  alleged  and  proved.  The  charge 
permitted  the  jury  to  assess  actual,  as  well  as  special,  dam- 
ages without  any  proof  thereof.  (13)  Error  of  presiding 
judge  in  charging  plaintiff's  sixth  request,  in  that:  (a)  The 
action  is  based  upon  an  alleged  failure  of  duty.     The  burden 
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was  opoa  the  plaintiff  to  prove  his  allegations,  (b)  Even  if 
negligent,  the  defendant  would  be  liable,  not  for  damages 
generally,  but  only  for  actual  damages,  or  for  nominal  dam- 
ages, if  no  actual  damages  were  proved.  (14)  Error  of  pre- 
siding judge  in  charging  plaintiff's  seventh  request,  in  that : 
(a)  Same  as  in  preceding  exception,  (b)  Same  as  in  preced- 
ing exception.  (15)  Error  of  presiding  judge  in  refusing 
defendant's  second  request  to  charge,  in  that  the  request  con- 
tained a  correct  statement  applicable  to  the  case.  (16)  Error 
of  presiding  judge  in  refusing  defendant's  third  request,  in 
that  the  request  contained  a  correct  statement  applicable  to 
the  case.  (17)  Error  of  presiding  judge  in  charging  the  jury 
that,  if  the  defendant's  conduct  was  willful,  wanton,  and 
reckless,  the  plaintiff  was  entitled  to  punitive  damages. 
The  plaintiff  under  no  circumstances  is  entitled  to  punitive 
damages,  but  the  imposition  thereof  should  always  be  left  to 
the  exercise  of  the  jury's  discretion.  (18)  Error  of  presid- 
ing judge  in  refusing  the  request  of  defendant  to  explain  to 
the  jury  the  meaning  of  nominal  damages;  and  in  holding: 
^I  could  not  explain  nominal  damages.  The  jury  understands 
the  meaning  of  nominal  damages.'  " 

Motion  for  new  trial:  ''(21)  Error  of  presiding  judge  in 
overruling  the  defendant's  motion  for  a  new  trial:  (a;  All 
actual  damages  were  out  of  the  case,  as  the  circuit  judge 
held,  (b)  The  verdict  was  for  punitive  damages,  and  there 
was  no  evidence  in  the  case  of  willful  tort  or  reckless  con- 
duct justifying  punitive  damages,  (c)  Nominsl  damages 
were  not  claimed  in  the  complaint,  (d)  Error  in  holding 
that  'the  jury  were  justified  in  saying  that  the  defendant 
showed  an  inconsiderate  and  reckless  disregard  of  the  rights 
of  the  plaintiff,'  there  being  no  testimony  to  support  this 
opinion." 

I.  We  will  now  pass  upon  the  grounds  of  exceptions.  This 
case  fairly  illustrates  the  wisdom  of  our  state  Constitution  in 
guarantying  to  every  suitor  a  fair  and  speedy  trial.  There 
has  been  no  unnecessary  delay,  and  one  motive  we  had  in 
making  a  full  showing  of  every  step  in  the  trial  of  the  case 
has  been  to  show  that  the  trial  was  full  and  fair.  We  have 
been  so  much  impressed  with  the  evident  desire  of  the  circuit 
judge  to  pass  seriously  upon  every  point  made,  and  with  his 
success  in  such  effort,  that  we  could  well  adopt  his  deliver- 
ances upon  each  as  our  own  conclusions;  but  we  will 
endeavor  briefly  to  pass  upon  the  exceptions  ourselves.  It 
will  be  proper  to  pass  upon  the  exceptions  relating  to  the 
alleged  error  of  the  circuit  judge  in  refusing  to  grant  defend- 
ant's motion  for  a  nonsuit.  It  must  be  borne  in  mind  that 
the  circuit  judge  overruled  the  demurrer  to  the  complaint 
on  the  ground  that  the  allegations  of  fact  in  such  instrument 
failed  to  state  facts  sufficient  for  a  cause  of  action.  The 
appellant,  by  abandoning  his  first,  second,  third,  and  fourth 
grounds  of  appeal,  has  left  the  ruling  of  the  circuit  judge  that 
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the  demarrer  was  untenable.  So  that,  to  begin  with*  so  far 
as  this  action  is  concerned*  the  plaintifi  is  admitted  to  have  a 
good  cause  of  action.  But  this  leaves  open  the  question,  did 
the  plaintiff  by  his  testimony  establish  the  cause  of  action  as 
set  out  in  his  complaint?  We  agree  with  the  circuit  judge 
that  the  plaintifi  has  produced  some  testimony  on  the 
material  allegations  of  his  cause  of  action.  As  was  very  per- 
tinently said  by  the  late  Chief  Justice  Mclver»  in  a  matter  of 
nonsuit  in  an  action  against  a  railway  company,  to  wit,  in 
Gillman  v.  Railway  Company,  53  S.  C,  at  page  213,  31  S.  £• 
225:  ''There  can  be  no  doubt  that  when  a  railroad  company 
receives  a  charter  from  this  state,  or  even  when  it  has  been 
chartered  by  another  state  and  allowed  to  exercise  its  cor- 
porate franchises  within  the  limits  of  this  state,  it  assumes 
certain  duties  to  the  pubh'c,  accompanied  with  correlative 
rights  of  the  public,  which  duties  it  is  legally  bound  to  per- 
form on  the  one  hand,  and  to  recognize  those  rights  on  the 
other.  When  such  a  corporation  assumes  the  position  of  a 
carrier  of  passengers  within  this  state,  as  the  defendant  cor- 
poration is  conceded  to  have  done,  it  assumed,  amongst 
other  duties,  the  obligation  to  receive  and  carry  safely  and 
promptly  [italics  ours]  all  persons  ofiering  themselves  for 
transportation  to  and  from  the  various  stations  along  the  line 
of  its  road;  and  when  the  plaintiff  offered  himself  as  a  pas- 
senger at  Denmark,  one  of  the  defendant's  stations,  to  be 
carried  to  Columbia,  the  termination  of  defendant's  road, 
and  thence  to  Richmond,  Va.,  by  connecting  lines,  he  had  a 
right  to  be  received  as  a  passenger  and  afforded  every  proper 
and  necessary  facility  for  reaching  his  destination  comforta- 
bly, safely,  and  promptly,  provided  he  complied  with  the  rea- 
sonable regulations  of  the  company  for  that  purpose;  and  he 
also  had  a  right  to  ask  for  and  obtain  from  the  officers  and 
agents  of  the  defendant  company  all  necessary  information  to 
enable  him  to  accomplish  his  purpose.  If,  therefore,  the 
plaintiff  was  deprived  of  or  hindered  in  obtaining  the  enjoy- 
ment of  his  legal  right  by  the  willful  default  of  the  agents  or 
officers  of  the  company  intrusted  with  the  performance  of  the 
duties  resulting  upon  the  company,  or  by  the  wanton  or  reck- 
less disregard  of  the  rights  of  the  plaintiff,  he  certainly  would 
have  a  cause  of  action  against  the  company,  not  only  to  re- 
cover damages  for  any  pecuniary  loss  he  might  thereby  sus- 
tain, but  also  for  exemplary  damages,  as  a  punishment  for 
such  willful  and  wanton  disregard  of  the  plaintiff's  legal  rights. 
Inasmuch  as  plaintiff  is  not  suing  for  any  consequential  or 
special  damages,  the  absence  in  the  complaint  of  any  such 
damages  cannot  affect  the  question;  the  claim  being  for  ex- 
emplary damages,  which  arose  immediately  out  of  the  alleged 
misconduct  of  the  defendant's  officers  and  agents."  Again,  in 
the  case  of  Young  v.  Telegraph  Co.,  65  S.  C,  at  page  99,  43 
S.  £.  448,  Mr.  Justice  Gary,  as  the  organ  of  this  court,  points 
out  very  significantly  the  impropriety  of  granting  a  nonsuit  in 
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cases  analogous  to  this.  The  ticket  agent  at  Spartanbarg, 
with  commendable  politeness,  informed  the  plaintiff  that 
train  No.  35  was  20  minutes  late  of  the  schedule  time.  And  so 
it  was.  But  when  that  train  reached  Spartanburg,  at  about 
12:40,  and  the  plaintiff  got  on  board,  along  with  a  number  of 
passengers,  and  after  such  train  moved  down  the  track  to- 
wards Greenville,  the  train  was  stopped  and  stayed  theie  until 
after  10  o'clock  the  next  morning;  a  stop  of  nearly  10  hours. 
When  the  plaintiff  applied  to  the  conductor  as  to  when 
the  train  would  move  on,  no  information  of  any  worth  was 
vouchsafed,  so  far  as  any  information  as  to  the  cause  of  the 
delay  or  its  duration  was  ever  given  to  the  passengers,  and 
certainly  to  the  plaintiff.  What  attention  was  paid  to  the  duty 
of  promptly  delivering  the  passengers  at  their  respective 
stopping  points?  None  whatever.  Great  stress  is  attempted 
to  be  laid  on  the  fact  that  next  morning,  after  daylight,  the 
plaintiff  of  his  own  motion  walked  down  the  track,  and  found 
that  another  engine  and  one  car  was  off  of  the  track*  Now, 
in  candor,  what  showing  was  thereby  made  to  relieve  the 
railroad  company  of  its  duty  in  the  premises?  It  was  not 
shown  when  this  accident  occurred,  or  that  the  railway  com- 
pany was  not  flagrantly  remiss  in  riding  it^  track  of  these  im- 
pediments to  travel.  It  was  the  railway's  duty  to  have 
promptly  removed  these  obstacles.  It  was  done  after  10 
o'clock  that  morning.  Are  the  traveling  public  to  be  treated 
in  this  way  by  a  common  carrier?  From  these  considera- 
tions, together  with  ths  views  expressed  by  the  circuit  judge 
on  this  point,  we  overrule  these  exceptions  relating  to  the 
nonsuit. 

2-4.  We  will  next  consider  the  exceptions  relating  to  the 
alleged  errors  in  the  charge  to  the  jury  by  the  circuit  judge, 
as  set  out  in  exceptions   11,  12,  13,  14,  15,  16,  17,    and  18. 

dO  The  circuit  judge  could  not  charge  the  second  request 
of  defendant;  for,  if  he  had  done  so,  he  would  have  charged 
upon  the  force  of  the  testimony,  which  is  forbidden  by  the 
constitution  of  this  state. 

(16)  The  same  objection  exists  as  to  this  request  to  charge 
as  pointed  out  in  the  expression  of  our  views  on  the  fifteenth 
exception. 

(14)  The  fourteenth  exception  is  overruled,  referring,  as  it 
does,  to  another  exception  for  its  objection.  We  cannot 
uphold  this  practice. 

(11)  The  charge  as  presented  by  the  judge  shows  that  he 
did  not  direct  the  jury  to  find  damages  for  willful  acts  per  se, 
but  only  when  coupled  with  other  matters.  This  exception 
is  overruled. 

(12)  The  judge  does  not  decide  that  the  failure  of  a  railway 
company  to  run  on  its  schedule  time  is  an  unlawful  act,  but 
only  that  it  may  be  such.     This  exception  is  overruled. 

(13)  We  think  the  judge  properly  charged  as  here  pointed 
out,  for  it  is  the  duty  of  the  railway  company  to  run  its  trains 
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OD  scbeciale  time.  It  is  a  part  of  its  contract  with  the  pub- 
lic; and  the  onns  is  apon  it  to  show  why  the  dereliction  of  its 
datjT  occurred.     This  exception  is  overruled. 

(17)  We  see  no  error  here.  It  is  the  duty,  under  our  Con- 
stitution, for  circuit  judges  to  declare  the  law  to  the  jury  in 
their  charges.  This  is  all  that  the  circuit  judge  attempted  to 
do.     This  exception  is  overruled. 

(18)  We  see  no  error  here.  "Nominal  damages"  are  what 
the  words  import,  like  the  expression,  "beyond  a  reasonable 
doubt."  The  defendant's  attorney  read  from  a  highly  re- 
spectable authority,  but  the  circuit  judge  feared,  if  he 
adopted  the  language  there  cited,  he  might  mislead  the  jury. 
Besides,  he  had  already  virtually  in  his  own  language  charged 
the  jury  sufficiently  on  this  point.  This  exception  is  over- 
ruled. 

5.  We  will  lastly  examine  the  twenty-6rst  exception.  It 
needs  few  words  from  us  to  declare  our  inability  to  interfere 
here.  The  circuit  judge  was  called  on  to  grant  a  new  trial  on 
the  minutes  of  the  court.  He  would  not  do  so,  because  he 
was  satisfied  the  jury  had  followed  the  testimony  in  making 
up  their  verdict.  We  would  agree  with  him  in  that  con- 
clusion, if  it  were  our  duty  to  do  so,  but  under  the  law,  so  far 
as  sufficiency  of  the  testimony  is  concerned,  the  discretion  is 
wisely  vested  in  the  circuit  judge.  This  exception  is  over- 
ruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be,  and  it  is  hereby,  affirmed. 

JONES  and  WOODS,  JJ.,  concur  in  the  result. 


SNOW  V.  NEW  YORK,  N.  H.  &  H.  R.  CO.  (two  ca»e».) 
(Supreme  Judicial  Court  of  MaMachusetts,  Suffolk,  March  31,  1904.) 

[70  N.  E.  Rep.  205.] 


Injury  to  Passenger— Spells  of  Dizziness— Subsequent  Fell.* 

A  passeog'er  injured  in  a  railroad  collision,  and  suffering  thereafter 
from  attacks  of  dizziness,  cannot  recover  for  a  broken  wrist  resulting- 
from  a  fall  occasioned  by  such  an  attack  while  she  was  standing  in  a 
sink  to  examine  a  leak  in  a  water  pipe. 

Same — Damages — Making  Claim—Evidence — Letters. 

letters  by  a  claimant  for  damages  from  a  railroad  company  for  per- 
sonal injuries,  stating  the  claim  and  the  amount  demanded,  are  admis- 
sible in  a  subsequent  action  for  the  injuries,  as  bearing  on  the 
genuineness  and  extent  thereof. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Actions  by  Eva  F.  Snow  and  by  Theodore  Snow  against 
the  New  York,  New  Haven  &  Hartford   Railroad  Company. 

*As  to  what  does,  and  does  not,  constitute  the  proximate  cause,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R.  R. 
142,  35  Am.  A  Eng.  R.  Cas.,  N.  8.,  142,  where  all  the  preceding  au- 
thorities in  this  series  are  collected. 
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Verdicts  for  plaintiffs  iDsa£Bcient  in  amount,   and  tbey  ex- 
cept.    Exceptions  overruled.. 

James  E.  Cotter  and  James  F.  McAnarney,  (or  plaintiffs. 
Cboate  &  Hall,  for  defendant. 

MORTON,  J.  These  are  two  actions  of  tort,  which  are 
tried  together.  The  first  is  for  injuries  received  by  the 
female  plaintifi  in  a  collision  on  the  defendant's  railroad  oo 
December  i6,  i8s^,  while  a  passenger;  and  the  second  is  by 
the  husband  for  expenses  and  loss  of  consortium.  The  lia- 
bility was  admitted,  and  the  only  question  in  each  case  was 
the  amount  of  the  damages.  The  verdicts  were  unsatis- 
factory to  the  plaintiffs,  and  the  cases  are  here  on  their 
exceptions  to  certain  rulings  and  instructions  and  to  the  ad- 
mission of  certain  testimony. 

There  was  testimony  tending  to  show  that,  as  the  result  of 
the  injuries  received,  the  female  plaintiff  became  subject  to 
attacks  of  dizziness,  which  continued  at  intervals  from  the 
time  of  her  injury  down  to  the  time  of  the  trial,  which 
occurred  in  May,  1903,  and  there  was  testimony  tending  to 
show  that  on  one  occasion,  when  alone  in  her  home  several 
months  before  the  trial,  she  got  into  a  pantry  sink  by  means 
of  a  chair,  to  see  about  a  leak  in  the  water  pipe  above  the 
sink,  and  while  standing  in  the  sink  had  an  attack  of  dizzi- 
ness, and  fell  to  the  floor,  and  broke  her  wrist.  She  offered 
to  show  the  pain  and  other  inconveniences  which  she  suffered 
from  the  broken  wrist,  but  the  court  excluded  the  evidence, 
and  instructed  the  jury  not  to  consider  the  consequences  of 
the  broken  wrist,  as  they  were  too  remote,  and  the  defend- 
ant was  not  responsible.  The  plaintiff  excepted  to  these 
rulings  and  instructions,  and  this  constitutes  the  first  excep- 
tion. 

The  case  of  Raymond  v.  Haverhill,  168  Mass.  382,  47  N. 
E.  loi,  would  be  decisive  on  this  point  except  for  the  fact 
that  it  was  a  highway  case.  It  was  held  in  that  case  that 
the  plaintiff,  whose  right  ankle  had  been  injured  by  a  defect 
in  a  sidewalk  in  the  defendant  city,  so  that  it  became  weak,, 
and  was  liable  at  times  to  turn  and  fail  to  support  her,  could 
not  recover  for  injuries  received  by  her  in  consequence  of  a 
fall  due  to  the  failure  of  the  ankle  to  support  her  as  she  was 
stepping  from  a  chair  to  a  settee  while  assisting  in  prepar- 
ing for  an  entertainment  in  a  public  hall.  It  was  held  that 
the  injuries  so  received  were  not  the  direct  and  immediate 
result  of  the  injury  received  in  consequence  of  the  defect  in 
the  public  way,  but  were  due  to  a  new  and  independent 
cause.  It  is  true  that  cities  and  towns  are  not  liable  for  con- 
sequential injuries  resulting  from  defects  in  the  public  ways. 
Nestor  v.  Fall  River,  183  Mass.  265,  67  N.  E.  248.  But  there 
was  a  strong  intimation  in  Raymond  v.  Haverhill,  supra, 
that,  if  the  action  had  been  for  negligence  at  common  law^ 
the  later  injuries  could  not  have  been  considered  as    the 
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nataral  and  proximate  resalt  of  the  injury  received  in  conse- 
qaence  of  the  defect  in  the  sidewalk.  And  if  in  that  case 
what  took  place  was  regarded  as  constituting  a  new  and  in- 
tervening cause— as  it  was — we  do  not  see  how  what  took 
place  in  the  present  case  can  be  otherwise  regarded.  The 
breaking  of  the  wrist  certainly  was  not  the  direct  result  of 
the  collision  that  caused,  or  may  have  caused,  conditions 
which  contributed  to  it,  and  but  for  whose  existence  it  would 
not  perhaps  have  happened.  It  cannot  be  justly  said,  how- 
ever, it  seems  to  us,  that  the  collision  was  the  proximate 
caose  of  the  broken  wrist,  but  that  it  was  due  to  her  getting 
up  into  the  pantry  sink  to  look  at  the  leak  in  the  water  pipe, 
and  was  the  result  of  voluntary  and  independent  action  on 
her  part.  The  plaintifi  relies,  amongst  other  cases,  on  Brown 
V.  Chicago,  etc.,  R.  R.,  54  Wis.  342,  11  N.  W.  356,  911,  41 
Am.  Rep.  41.  But  this  court  expressly  declined  to  follow 
that  case  in  Raymond  v.  Haverhill,  supra.  We  think  that 
this  exception  must  be  overruled. 

The  remaining  exception  relates  to  the  admission  of  two 
communications  sent  by  the  plaintiff  to  the  defendant.  The 
plaintiff  objected  to  their  admission  on  the  ground  that  they 
related  to  a  compromise  of  the  plaintiff's  claim.  The  letters 
cannot  be  regarded  as  offers  of  compromise.  They  were  a 
statement  of  the  plaintiff's  claim  and  of  the  amount  which 
she  demanded,  and  were  admissible  as  bearing  upon  the 
genuineness  and  extent  of  her  injuries.  See  Snow  v. 
Batchelder,  8  Cusb.  513;  Harrington  v.  Lincoln,  4  Gray,  563, 
64  Am.  Dec.  95. 

Exceptions  overruled. 


CHICAGO  UNION  TRACTION  CO.  v.  OLSEN. 

(Supreme  Court  of  Illinois,  Oct.  24,  1904.) 

[71  N.  E.   Rep.  985.] 

Harmless  Error. 

The  error,  in  an  order  limiting'  the  number  of  instructions  to  be  re- 
quested or  ii^en^  which  does  not  deprive  a  party  of  any  proper  instruc- 
tion, is  not  reversible  error. 

Injury  to  Passenger^ Issues — Instructions. 

Where,  in  an  action  asrainst  a  street  railway  company  for  injuriea 
sustained  by  a  passenger  while  alighting  from  a  car,  the  issues  were 
whether  the  passenger  was  injured  because  of  the  sudden  starting  of 
the  car  or  because  of  his  contributory  negligence,  and  the  court  in- 
structed that  the  burden  of  proof  was  not  on  the  company  to  show  how 
the  pasaeng^er  fell,  and,  if  it  was  not  shown  that  he  fell  by  reason  of 
the  neg'lig'ence  in  starting  the  car,  as  charged  in  the  declaration,  he 
could  not  recover,  and  the  court  also  correctly  submitted  the  defense 
of  contributory  negligence,  it  was  not  eri'or  to  refuse  to  charge  that  the 
u^liffence  allegfed  was  that  the  company  suddenly  started  the  car 
while  the  passengrer  was  in  the  act  of  alighting,  after  the  car  had 
come  to  a  stop. 

15  RRR— 4 
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Same— Contributory  Negligence — Getting  on  or  Off  Moving  Cer.* 

Whether  a  passenger  is  guilty  of  contributory  negligence  in  attempt- 
ing to  board  or  alight  from  a  moving  car  is  a  question  of  fact  for  the 
jury,  in  view  of  all  the  circumstances. 

Appeal  from  Appellate  Coart,  First  District. 

Action  by  Louisa  Olsen  against  the  Chicago  Union  Trac- 
tion Company.  From  a  judgment  of  the  Appellate  Court 
affirming  a  judgment  for  plaintifi,  defendant  appeals. 
Affirmed. 

John  A.  Rose  (W.  W.  Gurley*  of  counsel),  for  appellant. 
Oscar  M.  Torrison  and  Hallie  C.  Ellis,  for  appellee. 

BOGGS,  J.  The  judgment  entered  in  the  superior  court 
of  Cook  county  in  the  sum  of  $7,500  in  favor  of  the  appellee 
and  against  the  appellant  company  in  an  action  on  the  case 
brought  by  the  appellee  to  recover  damages  arising  from 
personal  injuries  received  by  her  through,  as  she  alleged,  the 
negligence  of  the  appellant  company,  was  affirmed  in  Appel- 
late Court  for  the  First  District  on  appeal,  and  the  record  is 
before  us  on  the  further  appeal  of  the  company.  The  errors 
relied  on  for  reversal  are  (i)  refusal  of  the  trial  court  to  con- 
sider and  pass  upon  all  the  instructions  requested  by  the 
defendant  company;  and  (2)  refusing  the  eighteenth,  nine- 
teenth, and  twentieth  instructions  asked  in  the  same  behalf. 

It  appears  that  the  trial  court,  during  the  hearing,  on  its 
own  motion  entered  an  order  limiting  the  instructions  to  be 
asked  by  either  party  to  15  in  number.  In  enforcing  this 
order  the  court  refused  to  receive  or  consider  instructions 
numbered  14,  17,  18,  19,  20,  and  21  tendered  in  behalf  of  the 
appellant  company.  It  was  error  to  arbitrarily  restrict  the 
number  of  instructions  to  be  asked  by  the  parties  or  given  to 
the  jury.  Chicago  City  Railway  Co.  v.  Sandusky,  198  111. 
400,  64  N.  E.  990.  It  is  to  be  determined,  however,  whether 
the  order  adopted  by  the  court  operated  to  deprive  the  appel- 
lant company  of  any  instruction  which  it  was  entitled  to  have 
given  to  the  jury.  If  not  so  prejudicial,  the  error  is  not  re- 
versible in  character.  Chicago  City  Railway  Co.  v. 
Sandusky,  supra.  The  complaint  is  that  the  said  instruc- 
tions numbered  18,  19,  and  20  correctly  stated  the  issues 
raised  by  the  pleadings,  and  that  such  issues  were  not  stated 
in  any  other  of  the  instructions  that  were  given. 

The  three  instructions  under  consideration  purported  to 
recite  or  state  the  allegations,  respectively,  of  the  three 
counts    of    the    declaration.     Instruction    No.   20    advised 

*A8  to  whether  it  is  contributory  negligence  for  passenger  to  board 
or  alight  from  moving  car,  see  foot-note  appended  to  Southern  Ry.  Co. 
in  Miss.  v.  Williams  (Miss.)>  12  R.  R.  R.  90,  35  Am.  A  Eng.  R.  Cas.,  N. 
S.»  90  (boarding  street  car)  ;  foot-note  appended  to  Simmoma  v.  Sea- 
board Air  Line  Ry.  (Ga.),  11  R.  R.  R.  454,  34  Am.  &  Eng.  R.  Cas.,  N. 
8.,  454  (alighting  from  moving  cars  or  trains) ;  foot-note  appended  to 
Paganini  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  11  R.  R.  R.  14,  34  Am.  & 
Eng.  R.  Cas.,  N.  8.,  14  (alighting  from  moving  streetcars). 
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the  jury  that  the  first  coant  in  the  declaration  alleged  that  the 
appellee  was  a  passenger  on  one  of  the  trains  operated  by  the 
appellant  company ;  that  the  train  came  to  a  stop  ''to  allow 
the  plaintifi  to  alight,  and  while  the  plaintiff,  with  all  due 
care  and  diligence,  was  then  and  there  about  to  alight  from 
said  train,  and  before  she  had  alighted,  and  before  she  had 
a  reasonable  opportunity  to  alight,  the  defendant  negligently 
and  carelessly  caused  such  train  to  be  suddenly  started  and 
moved,  whereby  the  plaintifi  was  thrown  down  and  injured, 
as  alleged  in  said  first  count."  Instruction  No.  19  told  the 
jory  that  the  second  count  in  the  declaration  charged  that 
the  train  was  caused  to  stop,  and  was  negligently  and  care- 
lessly suddenly  put  in  motion  while  the  appellee  was 
attempting,  with  all  due  care  and  diligence,  to  alight,  and  she 
was  thereby  thrown  upon  the  street  and  injured.  Instruc- 
tion No.  18  advised  the  jury  as  to  the  allegations  of  the  third 
count,  which  were,  in  all  material  respects,  the  same  as 
those  of  the  second  count.  It  will  be  observed  that  the 
negligence  charged  in  each  of  the  several  counts  of  the 
declaration,  as  recited  or  stated  in  the  instructions  under 
consideration,  is  the  same,  namely,  that  the  appellant 
company  negligently  and  suddenly  started  the  train. 

Instruction  No.  14  given  at  the  request  of  the  appellant 
company  fully  advised  the  jury  as  to  the  issue  of  negligence 
on  which,  under  the  declaration,  the  right  of  recovery  was 
based.  It  read  as  follows:  ''The  burden  of  proof  is  not 
upon  the  defendant  to  show  how  the  plaintiff  came  to  fall. 
If  the  preponderance  of  the  evidence  does  not  show  that  she 
iell  by  reason  of  the  car  being  negligently  and  suddenly 
started  and  moved  in  manner,  and  form  as  charged  in  the 
declaration  or  some  count  thereof,  then  the  plaintiff  has  failed 
to  make  out  her  case  under  the  declaration  in  this  case." 
The  issue,  so  far  as  it  related  to  the  alleged  negligence  of  the 
appellant  company,  was  clearly  and  succinctly  made  known 
to  the  jury  by  this  instruction. 

Instructions  Nos.  7,  8,  and  9,  which  were  given  to  the  jury, 
stated  the  principles  applicable  to  the  defense  that  the 
appellee  had  failed  to  use  ordinary  care  for  her  own  safety. 

Instruction  No.  11  given  at  the  request  of  the  appellant 
company  was  more  favorable  to  the  cause  of  the  appellant 
company  than  the  law  warranted.  It  erroneously  charged 
the  jury  that  if  they  believed,  from  the  evidence,  that  "the 
plaintiff  attempted  to  alight  fr9m  the  car  in  question  before 
the  same  came  to  a  stop,  and  while  the  same  was  in  motion, 
then  the  court  instructs  the  jury  that  the  plaintiff  cannot  re- 
cover in  this  action."  Whether  a  passenger  is  guilty  of  con- 
tributory negligence  in  attempting  to  board  or  alight  from  a 
moving  car  or  train  is  a  question  of  fact  for  the  jury  to  de- 
termine in  view  of  all  the  attending  and  surrounding  circum- 
stances, and  not  a  question  of  law  for  the  decision  of  the 
court.     Chicago  &  Alton   Railroad  Co.  v.  Byrum,  153  UL 
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I3if  38  N.  E.  578;  3  Thompson  on  Negligence,  §§  30i5r 
356$.  The  issues  were  whether  the  plaintiff,  while  exercis- 
ing doe  care  and  diligence,  was  alighting  from  the  car  after 
it  had  come  to  a  stop,  and  was  thrown  off  by  the  negligence 
of  the  defendant  in  suddenly  starting  the  car  before  she  had 
time  to  alight,  or  whether  she  attempted  to  get  ofi  the  car 
while  it  was  in  motion,  before  it  had  come  to  a  stop,  and  was 
guilty  of  a  lack  of  ordinary  care  in  so  doing.  These  issues 
were  clearly  and  comprehensively  stated  to  the  jury  in  the 
instructions,  and  the  appellant  company  was  in  no  wise 
prejudiced  by  the  ruling  and  action  of  the  court  in  the  matter 
of  instructing  the  jury. 

The  judgment  of  the  Appellate  Court  is  affirmed.    Judg- 
ment affirmed. 


WHEELER  V,  SOUTH  ORANGE  &  M.  TRACTION  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  July  8,  1904.) 

[58  Atl.   Rep.  927.J 

Carriers— Injury  to  Passenger — Questions  for  Jury.* 

Upon  the  trial  of  an  action  by  a  passenger  to  recover  for  injnrie» 
sustained  by  contact  with  a  trolley  pole  while  walking  upon  the  run- 
ning board  of  a  moving  car,  the  evidence  tended  to  show  the  following 
facts:  The  trolley  poles  stood  between  the  tracks  at  intervals  of  125 
feet,  and  were  distant  from  the  outside  of  the  car,  when  passing,  1  foot 
and  8  inches.  Ordinarily  the  side  next  to  the  poles  was  closed  by  a 
movable  bar  and  wire  grating,  so  that  the  entrance  and  exit  of  pas- 
sengers would  be  away  from  the  poles.  For  several  weeks,  a  bridge 
being  out  of  order,  the  car  was  switched  to  the  opposite  track,  and  ran 
some  distance  without  a  change  of  the  bar  and  grating.  The  plaintiff 
was  a  frequent  traveler  upon  the  car,  and  was  more  or  less  familiar 
with  the  situation.  On  the  occasion  in  question  he  had  stepped  upon 
the  rear  platform,  and,  the  seat  being  occupied,  stood  against  the 
dashboard.  The  conductor  had  passed  along  the  running  board,  col- 
lecting fares,  in  safety,  while  the  car  was  moving,  and  when  collect- 
ing plaintiff's  fare  invited  him  to  "go  in  the  car  and  sit  down."  As  it 
approached  an  intersecting  street  the  car  slowed  down,  and  had  stopped, 
or  almost  stopped,  when  plaintiff  stepped  down  upon  the  running  board 
and  was  about  to  take  a  seat  inside,  when  by  a  sudden  forward  move- 
ment of  the  car  he  lost  his  balance,  collided  with  one  of  the  poles,  and 
fell.  Motions  to  nonsuit  and  direct  a  verdict  on  the  grounds  of  contrib- 
utory negligence  and  obvious  risk  were  refused.  Upon  review  it  was 
held  that  the  questions  were  for  the  jury,  and  that  there  was  no  error 
in  the  ruling. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Horace  P.  Wheeler  against  the  Sonth   Orange  & 

*As  to  whether  it  is  contributory  negligence  for  a  passenger  to  stand 
on  the  running  board  of  a  moving  street  car,  see  Anderson  v.  City  & 
Suburban  Ry.  Co.  (Ore.),  6  R.  R.  R.  763,  29  Am.  &  Eng.  R.  Cas.,  N.  S., 
763  ;  Moody  v.  Springfield  St.  R.  Co.  (Mass.),  6  R.  K.  R.  116,  29  Am.  & 
£ng.  R.  Cas.,  N.  S.,  116  (riding  on  running  t>oard  when  there  are  seats 
vacant);  Bainbridge  v.  Union  Traction  Co.  (Pa.),  8  R.  R.  R.  774,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  774  (standing  on  running  board  of  open 
electric  car,  and  thrown  off  by  sudden  jerk) ;  Hassen  v.  Nassau  Eiec 
R.  Co.  (N.  Y.),  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  1. 
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Haplewood  Traction  Company.     Judgment  (or  plaintiff,  and 
defendant  brings  error.     Affirmed. 

William  Reed  Howe  and  Gilbert  Collins,  for  plaintiff  in 
error. 

Simon  J.  Klanber  and  Nathan  C.  Horner,  for  defendant  in 
«rror. 

HENDRICKSON,  J.  A  reversal  of  the  judgment  is  sought 
in  this  case  on  two  grounds:  (i)  For  refusal  of  the  trial 
court  to  nonsuit  and  to  direct  a  verdict ;  (2)  for  a  refusal  to 
charge  as  requested.  This  action  arose  out  of  the  plain- 
tiff's injury  while  a  passenger  upon  a  trolley  car.  The  evi- 
dence on  the  part  of  the  plaintiff  tended  to  show  that  he  was 
in  the  act  of  passing  from  the  rear  platform  of  an  open  car, 
on  which  he  was  riding,  to  the  rear  seat  of  the  car;  that  in 
doing  so  he  had  stepped  upon  the  running  board,  and  before 
he  could  enter  a  sudden  movement  of  the  car  forward  caused 
him  to  lose  his  balance,  and  while  attempting  to  regain  it  he 
was  struck  by  contact  with  a  trolley  pole  standing  between 
the  double  tracks  of  the  company,  and  thrown  upon  the 
ground,  receiving  the  injuries  complained  of.  This  refusal 
to  withdraw  the  case  from  the  jury,  it  is  urged,  was  erro- 
neous, because  it  is  alleged  that  the  plaintiff  himself  was 
negligent,  and  that  his  conduct  was  such  that  he  assumed  the 
risk. 

To  sustain  this  proposition  it  must  be  shown  that  the  neg- 
ligence of  the  plaintiff  so  clearly  appears  that  it  was  a  ques- 
tion for  the  court  and  not  for  the  jury.  The  evidence  was 
uncontradicted  that  the  railway  in  question  was  operated  by 
electricity,  the  wires  being  strung  upon  poles  erected  between 
the  two  tracks,  and  standing  about  12$  feet  apart ;  that  the  cars 
were  usually  so  operated  that  the  entry  and  exit  of  passengers 
would  be  upon  the  side  of  the  car  away  from  the  poles,  the 
other  side  next  to  the  poles  being  closed  by  the  dropping  of 
the  bar  and  grating;  that  the  plaintiff,  who  was  a  carpenter, 
had  been  working  at  South  Orange,  and  about  6:30  o'clock 
in  the  evening  entered  the  car  at  South  Orange  avenue  to  go 
home  to  West  Orange;  that  the  car  was  going  north,  and  in 
doing  so  ordinarily  would  take  the  easterly  track,  but, 
a  bridge  being  up  and  under  repairs,  the  car  took  the  south- 
bound or  westerly  track  for  part  of  the  distance,  as  it  had 
been  doing  for  several  weeks;  that  this  was  done  without 
any  change  being  made  in  the  position  of  the  bar  and  grat- 
ing upon  either  side,  so  that  upon  that  part  of  the  trip  the 
side  of  the  car  open  for  the  entry  and  exit  of  passengers 
was  toward  the  trolley  poles ;  that  the  car  stopped  a  few 
seconds  at  the  avenue  named,  to  allow  plaintiff  and  his 
brother  to  enter  the  car,  which  they  did  from  the  side  next 
to  the  poles,  the  plaintiff  stepping  upon  the  rear  platform 
and  the  brother  taking  the  second  seat  in  the  car  from  the 
rear;  that  the  plaintiff,  after  the  car  started,  remained  stand- 
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iDg  on  the  platform,  against  the  dashboard,   facing  in  the 
direction  the  car  was  going,  until  the  car  had  gone  a  distance 
of  about  one-quarter  of  a  mile  and  was  nearing  Meade  street; 
that  the  distance  between  the  side  of  the  car  and  the  poles 
was  one  foot  and  eight  inches,  and  the  distance  between  the 
outer  edge  of  the  running  board  and  the  poles  was  one  foot. 
From  this  point  in  the  testimony  there  was  some  conflict  in 
the  evidence;  but  in  reviewing  a  refusal  to  nonsuit,  or  to 
direct  a  verdict,  the  evidence  must  be  regarded  that  is  the 
more  favorable  to  the  plaintiff,   for  the  court  cannot  con- 
sider upon    error    the    weight    of    the    testimony.    Trac- 
tion   Co.    V.  Thalheimer,  59  N.   J.  Law,   474,  37  Atl.  132. 
We  may  also  look  at  the  testimony  taken    in    the   cause 
after  the  refusal  to  nonsuit,  to  see  whether  the  latter  evi- 
dence would  cure  any  possible  defect  in  the    plaintiff's  evi- 
dence when  he  rested. 

There  was  further  evidence  tending  to  show  that  there 
was  a  seat  on  the  rear  platform,  facing  backward,  which  was 
occupied  by  men  sitting  there  and  with  dinner  pails;  that 
the  plaintifi  for  that  reason  remained  standing  until  the  car 
approached  Meade  street;  that  the  conductor  had  passed 
from  the  front  to  the  rear  of  the  car,  along  the  running  board, 
while  the  car  was  moving,  and  had  taken  the  fares  from  the 
passengers  upon  the  rear  platform,  saying  to  the  plaintiff  at 
the  time, ''Go  in  the  car  and  sit  down;*'  that  as  the  car 
slowed  up  and  was  almost  stopped  at  Meade  street,  as  the 
plaintiff  said,  or  had  stopped,  as  the  brother  and  others 
testified,  the  plaintiff,  taking  hold  of  a  bar  at  the  rear  of  the 
end  seat  with  his  left  hand,  stepped  with  his  left  foot  on  the 
running  board,  and  was  about  to  step  into  a  seat,  when 
the  car  started  with  a  sudden  jerk,  whereby  he  lost  his  balance 
and  was  struck  with  a  dark  object  ahead,  which  he  supposed 
must  have  been  a  pole;  that  he  would  have  had  room  enougb 
on  the  running  board,  if  the  car  had  not  thrown  him  out,  so 
that  he  could  not  pull  himself  in  time.  It  also  appeared  in 
the  case  that  the  plaintifi  had  been  traveling  over  this  line 
every  day  for  several  weeks  with  the  car  open,  as  this  was  for 
part  of  the  journey,  on  the  side  next  to  the  poles. 

The  defendant  contends  that  the  plaintifi,  in  doing  what 
he  did,  was  acting  with  full  knowledge  of  the  danger,  and 
therefore  assumed  an  obvious  risk,  which  should  bar  a  re- 
covery. The  case  of  Flynn  v.  Consolidated  Traction  Co., 
67  N.  J.  Law,  546,  52  Atl.  369,  is  cited  as  giving  support  to 
the  proposition  thus  suggested.  In  that  case  the  passenger 
was  upon  the  running  board,  looking  back  and  leaning  out- 
wards, so  as  to  see  the  conductor  and  signal  him  to  stop  the 
car;  it  having  been  run  by  the  usual  place  for  alighting.  A 
nonsuit  by  the  court  below  was  there  sustained,  not  upon 
the  ground  of  negligence  imputed  as  the  result  of  assuming 
an  obvious  risk,  but  on  the  ground  that  he  was  clearly  guilty 
of  contributory  negligence  in  failing  to  observe  the  passing^ 
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vehicle  that  struck  him,  which,  if  he  had  used  observation, 
he  must  have  seen  and  could  have  avoided.  While  the 
proposition  contended  for  would  doubtless  be  sustained 
where  a  plaintiff  had  thus  exposed  himself  to  a  danger  that 
was  imminent,  and  was  known  by  the  plaintiff  to  be  such  at 
the  time,  yet  the  present  case  does  not  present  the  features 
here  suggested.  The  use  of  the  running  board  in  that  way 
did  not  appear  to  be  absolutely  hazardous.  There  was  a 
space  of  one  foot  and  eight  inches  between  the  car  and  the 
poles,  and  the  case  shows  that  the  conductor  used  the  running 
board  in  safety  while  collecting  fares.  The  plaintiff  had  seen 
this.  It  may  fairly  be  inferred  from  the  evidence  that  the 
plaintiff  would  have  passed  to  a  seat  in  the  car  with  safety, 
but  for  the  sudden  jerk,  whereby  he  says  he  lost  his  balance. 
Nor  does  it  clearly  appear  that  the  plaintiff  had  full  knowl- 
edge of  the  danger.  He  may  have  observed  the  proximity  of 
the  poles  in  a  general  way  as  he  rode  upon  the  cars,  but  that 
he  appreciated  the  fact  that  the  proximity  was  such  as  might 
be  dangerous  to  persons  standing  or  walking  upon  the  running 
board  is  not  so  clear. 

Another  factor  to  be  observed  upon  the  question  of  the 
plaintiff's  negligence  is  that  he  was  invited  by  the  conductor 
to  take  a  seat  in  the  car.  He  was  therefore  in  the  exercise 
of  a  right  that  belonged  to  him  as  a  passenger,  when  he 
attempted  to  go  upon  the  running  board  to  find  a  seat  in  the 
car.  Such  acts  are  not  ordinarily  regarded  as  negligent  per 
se.  Scott  V.  Bergen  Co.  Traction  Co.,  63  N.  J.  Law,  407,  43 
Atl.  1060;  Traction  Co.  v.  Gardner,  60  N.  J.  Law,  571,  38  Atl. 
669;  Paganini  v.  North  Jersey  St.  Rwy.  Co.  (N.  J.  Sup.)  57 
Atl.  128.  Another  circumstance  developed  by  the  evidence  is 
that  the  plaintiff  waited  before  seeking  a  seat  in  this  way 
until  the  car  had  slowed  up  on  its  approach  to  Meade  street, 
where  it  was  accustomed  to  stop,  and  had  almost,  if  it  had 
not  actually,  stopped  when  he  started  to  do  so.  We  think, 
under  the  circumstances  here  outlined,  the  question  of  con- 
tributory negligence  was  at  least  debatable,  and  hence  proper 
to  be  submitted  to  the  jury. 

In  tne  case  of  Coleman  v.  Second  Avenue  Railroad  Co. 
(decided  in  the  New  York  Court  of  Appeals)  114  N.  Y.  609,  21 
N.  E.  1064,  which  was  cited  by  defendant's  counsel  upon 
another  point,  support  may  be  found  for  the  view  here  ex- 
pressed. The  facts  were  very  similar;  the  principal  differ- 
ence being  that  the  passenger,  in  going  along  the  running 
board  to  seek  a  seat,  was  injured  by  his  head  striking 
against  one  of  the  columns  supporting  the  elevated  railroad 
above.  After  stating  in  the  opinion  that  if,  without  reason- 
able cause,  the  passengers  upon  the  street  railway  leave  the 
car  or  place  themselves  on  the  outside  of  it  when  in  motion, 
they  assume  the  hazards  of  so  doing,  the  learned  judge  pro- 
ceeds to  say:  "This  cause,  which  may  justify  a  passenger, 
without  the  imputation  of  fault  on  his  part  as  against  the 


56         Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S 

Wbeder  v.  South  Orange  ft  M.  Tnctkni  Co 

Center,  io  leaving  his  seat  and  going  ootside  the  car,  and 
occupying,  temporarily  or  otherwise,  a  position  there  while 
it  is  in  motion,  must  be  dependent  upon  the  occasion  and  the 
circumstances  which  induce  or  impel  him  to  do  so."  He 
also  said  in  the  opinion :  ''Whether  the  plaintiff  was  justified 
in  leaving  his  seat  and  going  outside  the  car  to  seek  another 
seat  in  it,  was  a  question  of  fact  for  the  jury."  We  think 
there  was  no  error  in  the  refusal  to  take  the  case  from  the 
jury. 
Was  there  error  in  the  court's  refusal  to  charge  as  re- 

? nested?  The  following  were  the  questions  to  charge: 
i)  It  was  not  negligence  on  the  part  of  defendant  to  run 
cars  on  left  of  poles,  if  plaintiff  was  familiar  with  the  fact. 
(2)  It  was  not  negligence  on  the  part  of  defendant  to  have 
the  run  board  down.  (3)  It  was  negligence  on  part  of  plain- 
tiff to  step  on  runboard  when  car  was  in  motion,  he  not 
being  about  to  alight,  unless  with  the  knowledge  of  con- 
ductor. (4)  It  was  negligence  for  passenger  to  leave  position 
of  safety  and  put  himself  in  peril  without  advising  the  con- 
ductor, (s)  Plaintiff,  having  knowledge  of  existence  of 
peculiar  danger,  was  chargeable  with  special  care  and  cau- 
tion. These  requests  were  denied,  except  as  already  charged. 
We  think  the  subject-matter  of  these  requests  was  fairly 
covered  by  the  charge  as  presented.  It  must  be  ob- 
served that  in  all  the  requests,  except  the  last,  the 
trial  judge  was  requested  to  charge  as  to  whether  certain 
specific  acts  proven,  standing  alone,  would  or  would  not  con- 
stitute negligence.  It  is  a  settled  rule  that  reasonable  care 
and  its  lack,  or  negligence,  must  in  the  main  depend  upon  the 
facts  of  each  particular  case.  21  Am.  &  Eng.  Ency.  of  Law, 
46s;  Central  R.  R.  Co.  v.  Moore,  24  N.  J.  Law,  824.  The  trial 
judge  very  properly  presented  in  his  charge,  as  this  gist  of  the 
action,  the  several  breaches  of  duty  relied  upon  for  a  re- 
covery, to  wit,  the  failure  to  provide  safe  and  proper  entrances 
and  exits  from  the  car,  to  furnish  guards  and  other  proper 
appliances,  and  the  careless  operation  of  the  car  under  the 
circumstances,  and  left  it  to  the  jury  to  say  whether,  under 
all  the  circumstances,  the  defendant  was  negligent.  It  is 
apparent  that  the  quality  of  such  acts,  whether  negligent  or 
not,  would  often  depend  upon  other  acts  and  conditions  in  the 
group  to  be  considered.  It  would  therefore  be  improper  to 
ask  the  court  to  characterize  as  negligent,  or  net,  particular 
acts  apart  from  the  others,  from  the  whole  of  which  it  became 
the  duty  of  the  jury  to  say  whether  the  defendant  was 
nefcliaeut. 

With  reference  to  the  question  of  the  defendant's  negli- 
gence the  judge  said,  among  other  things:  '^Now,  you  may 
consider  all  the  circumstances — the  location  of  the  pole  with 
reference  to  the  line  of  the  car — the  arrangement  of  the  car. 
^  ^  ^  Was  there  a  lurch,  either  of  a  violent  character  or  of  a 
usual  character?      It  has  been  held  that  a  lurch  of  an  unusual 
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or  violent  character,  aach  as  cannot  be  reasonably  anticipated 
by  a  passenger,  is  of  itself  evidence  of  negligence.  *  *  * 
Now,  taking  all  these  facts  together,  what  do  yon  think  the 
weight  of  the  evidence  is  as  to  the  question  whether  the  de- 
fendant was  negligent?  Did  the  company  exercise  a  high  de- 
gree of  care  to  protect  this  passenger  from  injury?  If  it  did, 
it  performed  its  whole  duty,  and  your  verdict  should  be  for 
the  defendant.  If  it  did  not  do  its  duty  in  this  respect,  and 
the  accident  resulted  from  its  breach  of  duty,  then  your  ver- 
dict should  be  for  the  plaintiff,  unless  he  himself  contributed 
by  his  negligence  to  his  own  injury.'* 

Upon  the  question  of  contributory  negligence  the  trial 
judge  said,  among  other  things:  ''Was  the  risk  of  colliding 
with  the  pole  a  danger  obvious,  or  that  should  have  been 
obvious,  to  the  plaintiff?  Was  it  a  danger  that  he  knew  of, 
or  should  have  known  of,  as  a  man  of  ordinary,  reasonable 
prudence  (and  that  is  all  that  was  required  of  him),  and 
which  he  recklessly  incurred?  Did  he  take  the  risk?  If  he 
did,  be  cannot  recover."  He  may  say  with  regard  to  the  last 
question  that,  while  it  is  true  that  a  higher  degree  of  care 
may  be  required  in  the  face  of  an  obvious  danger,  still  the 
recognized  doctrine  is  that,  whatever  may  be  the  relation  of 
the  parties  or  the  likelihood  of  danger,  reasonable  care  in  the 
light  of  the  circumstances  is  all  that  is  required.  21  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  49S* 

The  trial  judge  called  the  jury's  particular  attention  to  the 
features  of  danger  that  attended  upon  the  plaintiff's  attempt 
to  enter  the  car,  and  instructed  them,  if  the  plaintiff  was  neg- 
h*gent  under  the  circumstances  and  his  negligence  con- 
tribnted  to  the  accident  which  caused  his  injury,  he  could 
not  recover.  This  we  think  amounts  to  a  substantial  com- 
pliance with  the  request,  and  that  there  was  no  error  in  re- 
fusing to  charge    otherwise  than  had  already  been  charged. 

The  result  is  that  the  judgment  below  will  be  affirmed, 
with  costs. 


ST.   I^OUIS  SOUTHWESTERN  RY.  CO.  v.  BIRDWELL. 

(Supreme  Court  of  Arkansas,  Oct.  15,  1904.) 

[82  S.  W.  Rep.  835.] 

Connecting  Carriers-- Loss  of  Goods — Burden  of  Proof.* 

Where  the  last  carrier  is  sued  for  the  loss  of  part  of  the  goods 
shipped  over  connecting  lines,  and  it  is  admitted  they  were  delivered 
to  the  initial  carrier,  defendant  has  the  burden  of  proof  that  they 
were  not  lost  on  its  line. 

Appeal  from  Circuit  Court,  Greene  County;  Felix  G.  Tay- 
lor, Judg^e. 

*As  to  the  burden  of  proving  which  carrier  was  guilty  of  the  negli- 
gence causing  loss  of  or  injury  to  goods  transported  over  several 
connecting  lines,  see  foot-note  appended  to  Beede  v.  Wisconsin  Cent. 
Ry.  Co.  (Minn.),  9  R.  R.  R.  290,32  Am.  &  Eng.  R.  Cas.,  N.  S.,  290, 
where  aU  the  preceding  authorities  in  this  series  are  collected. 
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Action  by  V.  S.  Birdwell  against  the  St.  x^oais  Sontb- 
western  Railway  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

In  January,  1901,  V.  S.  Birdwell  delivered  to  tbe  St.  Louis 
Southwestern  Railway  Company  of  Texas,  at  Bassett*s  Sta- 
tion, on  its  line,  four  boxes  of  household  goods  and  a  barrel 
of  molasses  for  shipment  to  Marmaduke,  Ark.,  a  station  on 
the  line  of  the  defendant.  He  received  from  the  company  a 
through  bill  of  lading  for  the  shipment  of  the  goods,  which 
were  consigned  to  himself.  The  defendant  duly  delivered  the 
goods  at  Marmaduke,  with  the  exception  of  one  box,  which 
was  missing,  and  was  not  delivered.  But,  though  one  of  the 
boxes  had  been  lost,  the  agent  of  the  defendant  at  Marma- 
duke presented  a  bill  for  the  freight  on  all  the  goods,  includ- 
ing the  part  that  was  lost,  and  plaintiff  paid  the  same.  He 
afterwards  brought  suit  against  the  company  for  the  value  of 
the  box  of  goods  that  was  lost.  On  the  trial  there  was  a 
verdict  and  judgment  for  $61,40  the  value  of  the  lost  goods 
and  a  small  amount  of  overcharge  in  freight,  which  the  de- 
fendant admitted.     The  defendant  appealed. 

Sam  H.  West  and  J.  C.  Hawthorne,  for  appellant. 
Johnson  &  Huddleston,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts).  This  is  an  action 
against  the  delivering  carrier  to  recover  for  goods  lost  in 
transit.  There  was  evidence  introduced  by  the  defendant 
company  showing  that  its  line  only  extended  to  Texarkana, 
and  that  the  St.  Louis  Southwestern  Railway  Company  of 
Texas,  which  received  the  goods,  was  a  different  corporation, 
though,  judging  from  the  map  of  the  two  lines  appearing  on  the 
back  of  the  bill  of  lading  issued  to  the  defendant  by  the  Texas 
company  advertising  the  two  lines  under  the  joint  name  of 
the  "cotton  Belt  Route,"  it  would  appear  that  these  two 
lines,  though  owned  by  different  corporations,  are  closely 
connected  in  their  business  management  and  operation. 
But,  as  they  are  separate  corporations,  the  defendant  com- 
pany contends  that  there  was  no  evidence  that  it  received  the 
lost  box  of  goods,  and  that  for  that  reason  there  is  no  evi- 
dence to  sustain  the  verdict.  But  in  the  case  of  the  injury 
or  loss  of  goods  shipped  over  connecting  lines,  if 
the  last  carrier  is  sued,  the  burden  of  proof  will  be 
on  it  to  show  that  the  injury  did  not  occur  on  its  line.  The 
reason  for  this  rule  is  that  the  carrier  is  in  a  much  better 
position  to  prove  the  condition  of  the  goods  at  the  time  it 
received  them  than  the  owner  of  the  goods.  We  see  no  rea- 
son why  that  rule  should  not  apply  in  this  case.  How  could 
the  shipper  know  whether  all  of  his  goods  were  delivered  to 
the  defendant  by  the  initial  carrier?  To  make  that  proof 
would  probably  have  put  him  to  great  inconvenience  and 
trouble,  but  the  defendant  or  its  employees  certainly  knew. 
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or  should  have  known,  whether  it  received  the  goods  or  not, 
and  the  fact  that  it  offered  no  proof  on  that  point  raises  the 
prima  face  presumption  that  it  did  receive  the  goods.  It  is 
admitted  that  the  goods  were  delivered  to  the  initial  carrier^ 
and  there  is  nothing  to  rebut  the  presumption  that  they  weie 
received  by  the  defendant  connecting  carrier  and  lost  by  it. 
Faison  v.  Alabama  &  V.  Ry.  Co.,  69  Miss.  569,  13  South.  37. 
30  Am.  St.  Rep.  577;  Cooper  v.  Georgia  Pac.  Ry.  Co.,  92  Ala. 
^29,  9  South.  159,  35  Am.  St.  Rep.  59. 

As  the  judgment  was  clearly  right,  we  need  not  consider 
the  instructions,  as  no  prejudice  resulted. 

A£Brmed. 


DA6NALL  v,  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina,  April  29, 1904.) 

[48  S.  E.   Rep.  97.] 

Ejection  of  Passenger^-Tickat—Conditiona— Evidence. 

In  an  action  for  the  expulaion  of  plaintiff  from  defendant'a  traiiu 
question  by  defendant'a  counsel  of  plaintiff,  whether  he  knew  the 
printed  condition  on  the  ticket  and  the  construction  of  the  contract  be- 
tween himself  and  the  railroad  company,  was  properly  excluded. 

Same — Same — Same — Notice.* 

Where  a  passeng-er  purchases  a  ticket,  without  having  his  attentioa 
caUed  to  limitations  thereon,  he  has  a  rififht  to  ride  on  the  ticket  fpr 
which  he  has  paid  full  fare  at  any  time. 

Same — Punitive  Damages.! 

Where  the  expulsion  of  a  a  passenger  was  wanton  and  willful  on  the 
part  of  defendant's  employees,  plaintiff  is  entitled  to  recover  punitive 
damafres. 

Appeal  from  Common  Pleas  Ciicuit  Court  of  Greenville 
County;  Aldrich,  Judge. 

Action  by  A.  H.  Dagnall  against  the  Southern  Railway 
Company.  From  judgment  for  plaintiff,  defendant  appeals. 
AfiBrmed. 

T.  P.  Cothran,  for  appellant. 

Tribble  &  Prince  and  McCullough  &McSwain,  for  respond- 
ent. 

JONES,  J.     This  is  an  action  for  damages  for  alleged  un- 

*See  foot-note  appended  to  Brown  v.  Rapid  Ry.  Co.  (Mich.)i  9  R.  R* 
R.  £02,  32  Am.  &  Enfir*  K-  Cas.,  N.  S.,  802  (whether  ticket  conclusive 
evidence  to  conductor  as  to  passenger's  rights). 

Foot-note  appended  to  Norman  v.  Southern  Ry.  Co.  (S.  Car.),  8  R.  R. 
R.  307, 31  Am.  &  Eng.  R.  Cas.,  N.  S.,  307  ;  Saunders  v.  Southern  Ry.  Co. 
(C.  C.  A.)»  11  R*  R-  R*  S96,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  5%  (whether 
acceptance  of  ticket  includes  assent  to  its  printed  conditions). 

tAs  to  the  rig'ht  to  recover  punitive  or  exemplary  damages  for  inju- 
ries to  passengers,  see  foot-note  appended  to  McNamara  v,  St.  Louis 
Transit  Co.  (Mo.),  12  R.  R.  R.  832,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  832  ; 
foot-note  appended  to  Chiles  v.  Southern  Ry.  (S.  Car.),  12  R.  R.  R.  750, 
35  Am.  A  Eng.  R.  Cas.,  N.  S.,  750. 
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lawful  and  willful  expalaion  of  plaintiff  from  defendant's  pas- 
senger train,  and  resulted  in  a  judgment  in  favor  of  plaintiff  for 
$1,200.  On  September  12,  1901,  plaintiff  bought  a  regular 
straight  ticket  for  passage  on  defendant's  train  from  Easley 
to  Seneca,  for  which  he  paid  full  fare.  For  some  reason  he  did 
not  use  the  ticket  until  April  13,  1903,  when  he  presented  it 
to  the  conductor  for  passage  from  Easley  to  Seneca.  The 
conductor  declined  to  receive  it,  claiming  that  it  was  out  of 
date,  and,  on  plaintiff  refusing  to  pay  the  fare,  he  was  ex- 
pelled from  the  train  at  Liberty,  S.  C,  a  station  between 
Easley  and  Seneca.  The  ticket,  in  addition  to  other  condi- 
tions, contained  the  following  printed  in  full  on  its  face: 
*<Good  for  one  passage  if  used  on  or  before  midnight  of 
date  canceled  by  'L'  punch  in  the  margin  below  only  on 
trains  stopping  at  destination."  The  date  so  punched  was 
September  12,  1901. 

I.  Appellant's  first  exception  relates  to  the  admissibility 
of  certain  testimony.  When  plaintiff  was  being  cross-ex- 
amined by  defendant's  counsel,  he  was  asked  ^'if  he  knew  the 
printed  condition  of  the  ticket  that  is  in  evidence  here,  and 
if  he  knew  the  construction  of  the  contract  between  himself 
and  the  railroad  company."  Plaintiff's  counsel  made  objec- 
tion that  it  would  be  irrelevant  to  show  witness'  construction 
of  the  contract.  While  the  case  shows  that  objection  was 
sustained,  it  also  shows  that  the  court's  express  ruling  was 
that  it  would  be  competent  to  ask  witness  if  be  agreed  to  the 
contract.  The  error  assigned  is  that  plaintiff  would  cer- 
tainly have  been  bound  by  the  condition  as  to  time,  if  he  had 
actual  notice  thereof  and  assented  thereto,  and  that  his 
knowledge  of  the  condition  and  of  the  construction  of  the 
contract,  and  his  accepting  the  ticket  with  such  knowledge, 
without  objection,  was  relevant  testimony  upon  the  issue 
whether  he  had  actual  notice  of  the  condition  and  assented 
to  it.  There  would  be  force  in  the  exception  but  for  these 
considerations:  First,  the  court  by  its  express  ruling  advised 
defendant's  counsel  that  he  could  interrogate  the  witness  as 
to  whether  he  agreed  to  the  conditions  named  in'  the  ticket. 
In  the  second  place,  no  harm  arose  to  appellant  by  the  rul- 
ing, for,  immediately  after  the  ruling,  the  following  questions 
and  answers  were  made,  substantially  covering  the  point: 
^'How  many  times  have  you  traveled  on  tickets  like  that? 
Very  few  times.  I  can  give  you  my  reason.  I  have  been 
living  on  a  road  where  they  give  you  a  pasteboard  ticket 
good  for  all  times.  When  you  saw  this  one,  you  knew  it 
was  different  from  the  other  tickets?  I  didn't  know  what 
kind  of  a  ticket  he  was  giving  me.  You  knew  the  one  he 
gave  you  was  a  different  kind  of  a  ticket?  I  know  now  that 
it  was  a  different  kind.  At  that  time  I  didn't  know  any 
difference  as  to  the  limitation.  I  didn't  look  at  it." 
Furthermore,  the  witness,  at  folio  iS,  testified  that  at  the 
time  of  the  purchase  of  the  ticket  the  agent  of  defendant 
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compaoy  did  not  call  his  attention  to  any  limitation  on  the 
ticket,  that  witness  did  not  read  the  ticket,  and  did  not 
know  what  kind  of  a  ticket  it  was.  He  also  testified  to  the 
same  effect  at  folio  60. 

3.  The  court  charged  the  jary:    ^'The  law  is  that  if  a  man 
pays  his  fare  to  be  transported  upon  the  railroad  company's 
cars  from  one  point  to  another,  and  pays  it  in  accordance 
with  the  provisions  of  the  law  that  exists  in  this  state,  it  is 
the  duty  of  the  common  carrier  to  transport  him  under  the 
contract.    The  ticket  here»  although  it  is  unsigned  by  any 
one,  except  it  is  stamped  on  the  back,  is  an  evidence  of  the 
contract  permitting  him  to  be  carried.    And  the  law   is,  if  a 
man  buys  a  ticket  on  a  railroad  train  and  pays  full  fare  for  it, 
under  the  provision  of  the  law.  he  is  not  bound  to  ride  on 
that  ticket  that  day.    He  may  keep  his  ticket  and  ride  on 
it  another  day.     You  notice  the  distinction  of  what  we  call  a 
first-class  ticket.     It  is  one  for  which  he  pays  the  regular 
rate.     The  law  is,  on  an  excursion  train  or  a  special  train, 
and  where  the  fare  is  reduced,  and  a  person  buys  a  ticket 
and  he  agrees  to  use  it  upon  a  certain  train,  that  would  not 
be  admissible,  nor  permissible,  because  that   is  the  contract 
between  the  parties;  but,  where  he  buys  a  ticket  on  a  regular 
train,  he  is  entitled  to  ride  upon  that  at  any  time  he  sees  fit 
to  present  his  ticket  to  ride  upon,  unless  he  agrees  to  or  signs 
the  contract  limiting  it  to  a  certain  day.     Now,  this  paper 
which  I  hold  in  my  hand  is  an  unsigned  ticket,  and  if  the 
plaintiff  paid  full  fare  for  that,  as  alleged,   and  was  upon  the 
train  expecting  to  ride  upon  that,  he  had  a  right  to  do  so.*' 
In  this  connection,  the  court  charge  defendant's  eleventh  re- 
quest to  charge,  as  follows :    ^'If  a  passenger  knows  of  the 
regulations  of  the  railroad  company  limiting  the  time  within 
which  his  ticket  is  to  be  used  and  accepted,   he  is  bound 
thereby."    The  specifications  of  error  assigned  to  the  charge 
first  above  quoted  are:    ''(a)  A  common  carrier  has  the  right 
to  adopt  and  enforce  reasonable  regulations  for  the  conduct 
of  its  business.    The  condition  that  a  ticket  can  be  used  only 
upon  the  day  of  the  purchase  and  date  is  a  reasonable  reg- 
ulation,  by  which  the  passenger  is  bound,  whether  he  has 
actual  notice  thereof  at  the  time  of  the  purchase  or  not,  and 
whether  he  has  assented  thereto  or  not.     (b)  Even  if  the 
plaintiff  had  no  notice  of  the  condition  and  was  not  bound 
thereby  at  the  time  of  purchase,  it  should   have  been  left  to 
the  jury  to  say  whether  he  had  not  waived  his  right  and 
acquiesced  in  said  condition  by  retaining  the  same  for   18 
months,  and  presenting  it  after  he  knew  of  the  condition 
and  after  he  knew  that  he  could  have  redeemed  the  ticket 
not  used,     (c)  It  should  have  been  left  to  the  jury  to  say 
whether  the  plaintiff  had  not  purposely  made  the  trio  and 
procured  his  own  ejectment  for  the  purpose  of  a  lawsuit,  and, 
if  so,  he  could  not  maintain  the  action." 

The  recent  case  of  Norman  v.  Southern  Railway,  65  S.  C. 
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$17,  44  S.  E.  83,  95  Am.  St.  Rep.  809,  holds  that  a  passenger 
paying  full  fare  for  a  general  ticket  is  not  bound  by  limita- 
tions printed  thereon,  unless  his  attention  has  been  called  to 
them  and  be  has  assented  thereto.  The  charge  was  in  con- 
formity with  the  law  declared  in  that  case.  Appellant  has 
requested  that  the  decision  in  that  case  be  reviewed.  After 
careful  consideration,  we  adhere  to  the  rule  therein  an- 
nounced. With  reference  to  specification  "b/*  we  need  only 
say  that  whether  the  plaintiff  is  bound  by  the  time  limitation 
on  the  ticket  must  depend  upon  whether  he  knew  of  the  con- 
dition and  assented  to  it  at  the  time  of  its  purchase.  With 
reference  to  specification  "c/'  we  may  say  that  it  does  not 
4ieem  to  have  relevancy  to  the  rule  of  law  which  the  court 
was  declaring  to  the  jury.  If  there  was  anything  in  the 
testimony  warranting  instruction  as  to  plaintiff*s  right  to 
maintain  the  action,  because  of  his  conduct  or  motive  in 
procuring  his  ejectment,  a  proper  request  to  charge  should 
kave  been  submitted  on  that  contention. 

3.  The  sixth  exception  imputes  error  in  refusing  to  charge 
the  jury  as  follows:  ''A  railroad  company  is  not  responsible 
in  punitive  damages  for  the  willful  or  n^anton  act  of  one  of 
its  servants.  To  hold  otherwise  would  deprive  the  railway 
company  of  its  property  without  due  process  of  law,  in  vio- 
lation of  the  United  States  Constitution,  14th  amendment.** 
This  court  has  so  frequently  held  that  a  railroad  company  is 
responsible  in  punitive  damages  for  the  willful  or  wanton  acts 
of  its  servants,  resulting  in  injury  to  all  passengers,  that  it  is 
useless  to  cite  authorities. 

4.  The  remaining  exception,  not  disposed  of  by  what  has 
been  already  ruled,  is  the  seventh,  which  alleges  error  in  the 
following  charge:  '4f  the  jury  believe  that  the  defendant 
willfully,  wantonly,  or  recklessly  ejected  plaintiff  from  its 
train  on  the  occasion  alleged  in  the  complaint,  then  plaintiff 
is  entitled  to  recover  vindictive  or  punitive  damages  in  such 
sum  as  would,  in  the  opinion  of  the  jury,  punish  the  defend- 
ant for  its  willful,  wanton,  or  reckless  conduct.**  The  error 
assigned  is  that  it  is  solely  a  matter  within  the  discretion  of 
the  jury  whether  punitive  damages  shall  be  allowed,  and  is 
not  a  matter  of  right  in  the  plaintiff.  The  jury  has  a  discre- 
tion in  fixing  the  amount  which  shall  be  awarded  by  way  of 
exemplary  damages,  but  it  is  not  within  their  discretion  to 
refuse  to  award  any  exemplary  damages  when  a  case  is  made 
which  in  law  justifies  such  damages.  Theplaintiff*s  right  to 
recover  exemplary  damages  follows  when  he  has  alleged  a 
cause  of  action  warranting  such  damages,  has  offered  evidence 
in  support  thereof,  and  there  is  no  defense  defeating  his  cause 
of  action.  Thereupon  a  duty  devolves  upon  the  jury  to  render 
a  verdict  in  accordance  with  plaintiff's  right.  ''Exemplary 
or  punitive  damages  go  to  the  plaintiff,  not  as  a  fine 
or  penalty  for  a  public  wrong,  but  in  vindication  of  a 
private  right  which  has  been  willfully  invaded;  and,  indeed. 
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it  may  be  said  that  such  damages  in  a  measure  compensate 
or  satisfy  for  the  willfulness  with  which  the  private  right  was 
invaded,  but  in  addition  thereto  operates  as  a  deterring 
punishment  to  the  wrongdoer,  and  as  a  warning  to  others." 
Watts  V.  Railroad  Company,  6o  S.  C.  73,  38  S.  E.  240; 
Brasington  v.  Railroad  Company,  62  S.  C.  331,  40  S.  E.  665, 
89  Am.  St.  Rep.  905.  In  Griffin  v.  Southern  Railway,  65  S. 
C.  127,  43  S.  E.  447,  the  court,  speaking  by  Mr.  Justice  Gary, 
said:  ''The  plaintiff  is  as  much  entitled  to  the  damages 
arising  from  an  act  of  intentional  wrong  as  those  growing  out 
of  negligence." 
The  judgment  of  the  circuit  court  is  affirmed. 


I/DUISVII^LE,  H.  &  ST.  L.  RY.  CO.  ».  COVETTS. 

(Court  of  Appeals  of  Kentttcky,  Not.  15, 1904.) 

[82  S.  W.  Rep.  975.] 

Carriers— Injuries  to   Passengers— Stations— Misdirection— Damages 

— Excessiveness.  * 
Plaintiff,  a  woman  under  21  years  of  age,  and  a  yonngr  msin  friend 
took  paasa^^e  on  defendant's  train,  and  by  the  negli^rence  of  defend- 
ant's employees  were  put  off  at  a  station  in  the  woo<U,  at  about  10  p.  m., 
-five  miles  before  their  destination  was  reached.  There  was  no  depot 
at  the  place,  or  any  place  where  they  could  remain  all  nig^ht,  and  they 
were  compelled  to  walk  down  the  railroad  track,  most  of  the  way 
through  woods,  cuts,  and  over  long  trestles,  to  their  destination,  where 
they  arrived  at  about  daybreak.  Plaintiff  testified  that  she  was  very 
much  mortified,  frightened,  and  fatigued  :  held^  that  a  judgment  al- 
lowing plaintiff  $500  was  not  so  excessive  as  to  indicate  passion  and 
prejudice  on  the  part  of  the  jury. 

Appeal  from  Circuit  Court,  Daviess  County. 

''Not  to  be  officially  reported." 

Action  by  Jennie  Covetts  against  the  Louisville,  Hender- 
son &  St.  Louis  Railway  Company.  Prom  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Helm,  Bruce  &  Helm,  for  appellant. 
Sweeney,  Ellis  &  Sweeney,  for  appellee. 

NUNN,  J.  Appellee,  Jennie  Covetts,  who  was  an  infant 
under  21  years  of  age,  brought  this  suit  by  her  brother,  as 
next  friend,  to  recover  damages  from  appellant  for  having 
¥rrongfully  and  without  right  put  her  off  at  a  station  in  the 
nighttime  before  she  arrived  at  her  destination,  and  on  the 
trial  recovered  a  judgment  for  $500,  from  which  appellant 
has  appealed. 

There  is  no  serious  objection  to  the  action  of  the  lower 

*See  foot-note  appended  to  Schmidt  v,  Cleveland,  C.  C.  Sl  St.  I^. 
Ry.  Co.  (Ky.),  12  R.  R.  R.  149,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  149,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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court  in  its  admission  or  rejection  of  evidence  nor  to  its 
instruction  to  the  jury.  It  is  contended  that  the  verdict  was 
excessive  to  such  an  extent  as  to  show  passion  or  prejudice 
in  the  minds  of  the  jurors.  This  malces  it  necessary  for  us  to 
give  a  short  statement  of  the  facts  as  shown  by  the  proof. 
It  appears  that  on  the  28th  of  September,  1902,  the  appellee 
purchased  a  ticket  from  appellant,  whereby  it  agreed  to 
carry  her  from  the  city  of  Louisville  to  Powers  Station,  in 
Daviess  county,  Kv.  She  took  passage  on  appellant's  train 
at  Louisville  about  10  p.  m.  o'clock  on  that  day.  She  was 
accompanied  by  a  young  man  friend  of  hers.  When  they 
arrived  at  Waitman,  a  station  upon  appellant's  line  of  road 
about  five  miles  before  they  reached  Powers  Station,  the  serv- 
ants in  charge  of  the  train  announced  that  they  had  arrived 
at  Powers  Station,  and  she,  with  her  friend,  assisted  by  the 
brakepian  in  carrying  off  her  bundles,  alighted  from  the  train. 
The  train  immediately  moved  on,  when  they  discovered  that 
they  were  not  at  Powers  Station.  Her  proof  showed  that  this 
station,  Waitman,  was  a  small  station  in  the  woods,  with- 
out a  depot,  and  that  there  was  no  place  where  they  could 
remain  all  night.  Appellant's  proof  contradicted  this.  The 
proof  showed  that  she  did  not  know  any  one  living  at  Wait- 
man, nor  did  she  or  her  friend  know  anything  about  the 
roadway  leading  from  Waitman  to  Powers  Station,  and  con- 
sequently they  were  compelled  to  walk  down  the  railroad 
track.  The  night  was  very  dark,  most  of  the  way  through 
the  woods,  cuts,  and  over  long  trestles  to  Powers  Station^ 
where  they  arrived  about  daybreak.  She  stated  that  she 
was  very  much  mortified,  frightened,  and  fatigued.  If  her 
evidence  was  true,  which  the  jury  evidently  believed,  those 
in  charge  of  appellant's  train  were  very  careless  and  negli- 
gent with  reference  to  the  rights  and  interests  of  the  appel- 
lee, and  caused  her  considerable  annoyance,  discomfort,  and 
mental  suffering  and  anxiety;  and  while  we  are  of  the  opin- 
ion that  the  verdict  is  rather  large  for  the  injury  received, 
yet  we  cannot  say  that  it  is  so  excessive  as  to  indicate  pas- 
sion or  prejudice  in  the  minds  of  the  jury.  Wherefore  the 
judgment  of  the  lower  court  is  affirmed. 


NEW  ORLEANS  TERMINAL  CO.  v,  TELLER. 
(Supreme  Court  of  Louisiana,  Dec.  5, 1904. ) 

[37  So.  Rep.  624.] 

Appeal— Exceptions  to  the  Merits. 

The  court  ag'ain  animadverts  upon  the  deplorable  practice  of  ref  erring- 
to  the  merits  exceptions  that  do  not  involve  the  merits. 

Same— Same. 

Especiallj  should  not  such  exceptions  be  referred  to  the  jury  of  free- 
holders, whose  jurisdiction  is  special,  and  extends  to  those  questions 
alone  which  the  law  directs  shall  be  submitted  to  it. 
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Harmlass  Error. 

Not  erery  error  will  furnish  snfficient  ground  for  metting  aside  a  jud^- 
ment  and  ordering'  another  trial.  There  must  be  prejudice  to  the  ap* 
pellant,  and  the  prejudice  must  be  such  as  cannot  be  remedied  on  the 
appeal. 

Corp«n-ations — Actions. 

A  corporation  can  sue  in  its  own  name,  without  any  necessity  of  des- 
i£paating>  its  president  or  any  of  its  other  officers  in  the  petition. 

Expropriation — Eminent  Domain— Public  Use.* 

Private  property  can  be  expropriated  under  the  eminent  domain 
power  only  for  a  public  purpose.  Hence  the  defendant  in  an  expro- 
priation suit  may  always  raise  the  question  of  whether  the  purpose  for 
which  his  property  is  soug'ht  to  be  expropriated  is  public  in  its  nature. 
Whatever  may  be  the  reason  why  the  purpose  is  not  public,  it  may 
be  shown. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans; 
Thomas  C.  W.  Ellis,  Judge. 

Action  by  New  Orleans  Terminal  Company  against  Alvine 
Teller.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Saunders  &  Gurley,  for  appellant. 
Farrar,  Jonas  &  Kruttschnitt,  for  appellee. 

PROVOSTY,  J.  The  plaintiff,  alleging  itself  to  be  a  rail- 
road corporation  duly  incorporated  under  the  laws  of  this 
state,  has  brought  this  suit  to  expropriate  a  square  of  ground 
in  the  city  of  New  Orleans  belonging  to  the  defendant. 

Defendant  excepted  to  the  petition  on  the  two  grounds: 
First,  that  the  purposes  for  which  the  property  is  sought  to 
be  expropriated  are  not  stated  in  the  petition ;  and,  second, 
that  the  suit  is  not  brought  or  authorized  in  the  manner  re- 
quired by  law. 

Over  the  objection  of  the  defendant,  the  court  referred  the 
exception  to  the  merits;  that  is  to  say,  to  the  decision  of  the 
jury  of  freeholders. 

In  so  doing  the  court  erred.  Obviously  the  question  of  the 
sufficiency  of  the  petition  was  one  properly  to  be  decided  be- 
fore defendant  should  be  required  to  answer  to  the  merits. 
In  the  next  place,  the  questions  raised  were  'incidental  ques- 
tions arising  in  the  course  of  the  trial,'' such  as  are  to  be 
''decided  summarily,  without  the  intervention  of  ajury.'^ 
Code  Prac.  arts.  755,  7i7;  McGehee  v.  Brown,  3  La.  Ann. 
272;  Goodloe  V.  Holmes,  2  La.  Ann.  400.  And  moreover 
the  jury  of  freeholders  in  an  expropriation  suit  is  not  an  ordi- 
nai7  jury,  or,  in  other  words,  a  tribunal  or  court  of  general 
jurisdiction,  but  is  a  tribunal  or  court  of  special  jurisdiction, 
qualified  to  pass  on  those  questions  alone,  which  the  law  has 
prescribed  shall  be  submitted  to  it.     With  matters  pertaining 

*As  to  what  constitutes  a  public  use  for  which  private  property  may 
be  condemned,  see  foot-note  appended  to  Healy  I^umber  Co.  v,  Morris 
(Wash.)*  12  R.  R.  R.  171,  35  Am.  &  Engr*  R*  Cas.,  N.  S.,  171. 

15  R  R  R— 5 
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to  the  su£Gciency  of  the  pleadings  for  bringing  the  case  be- 
fore the  court,  such  a  tribunal  can  have  nothing  to  do. 

The  defendant  had  the  legal  right  to  have  the  exceptions 
disposed  of  as  exceptions,  and  of  this  legal  right  she  has  been 
deprived  by  the  unwarranted  action  of  the  lower  court.  This 
court  has  again  and  again  animadverted  upon  the  deplorable 
practice  of  referring  to  the  merits  exceptions  that  do  not  in- 
volve the  merits. 

The  worst  of  it  is  that  by  the  time  a  case  reaches  this  court 
the  evil  of  this  practice  has  been  wrought  and  is  beyond 
remedy,  and  this  court  is  made  to  countenance  a  thing  it 
deprecates  and  condemns — a  halfway  denial  of  a  litigant's  full 
measure  of  justice.  In  the  present  case,  for  example,  the 
error  is  found  not  sufficiently  prejudicial  to  the  appellant  to 
justify  the  setting  aside  of  the  judgment  and  ordering  of 
another  trial,  and  yet  the  appellant  certainly  had  the  legal 
right  to  have  the  exceptions  passed  on  as  exceptions,  and  has 
been  deprived  of  that  right. 

The  deficiency  of  the  petition  was  caused  by  the  failure  to 
file  certain  maps  annexed  to  and  made  part  of  it,  for  the  pur- 
pose of  showing  to  what  use  the  land  was  intended  to  be  put. 
Counsel  say  the  failure  to  file  these  maps  was  due  to  an  over- 
sight on  the  part  of  a  clerk  in  their  office.  The  petition 
alleged  that  the  land  was  needed  for  railroad  purposes,  but 
did  not  describe  or  specify  the  purposes,  otherwise  than  by  a 
reference  to  the  maps.  The  maps  were,  however,  produced 
and  filed  on  the  trial,  and  they  showed  that  the  land  was 
sought  to  be  taken  for  the  laying  of  storage  and  classification 
tracks.  As  thus  supplemented^  the  petition  was  full  and  com- 
plete, and  as  a  result  the  exception  was  fully  met. 

Had  the  maps  not  been  filed  at  all,  or  had  the  defendant, 
when  they  were  filed,  asked  to  amend  her  answer,  or  for 
further  time  in  which  to  prepare  her  defense,  and  the  court 
bad  refused,  or  even  had  the  defendant  objected  to  the  filing 
of  the  maps,  and  stood  upon  her  right  to  have  a  legally  suffi- 
cient petition  served  upon  her  before  she  should  be  required 
to  answer,  the  exception  would  most  unquestionably  have 
bad  to  be  now  sustained  and  the  case  sent  back  for  another 
trial.  But  the  defendant  permitted  the  maps  to  go  in  with- 
out objection,  did  not  plead  surprise,  did  not  ask  for  further 
time,  but  went  on  and  tried  the  case  as  if  the  petition  had 
been  sufficient  from  the  beginning  and  the  exception  had 
never  been  made;  and  this  court  is  satisfied  that  the  case  as 
presented  by  the  record  is  precisely  the  same  as  it  would  have 
been  if  the  petition  had  been  perfect.  Under  these  circum- 
stances, it  would  serve  no  useful  purpose  to  now  sustain  the 
exception  and  remand  the  case  for  another  trial. 

Not  every  error  will  furnish  sufficient  ground  for  setting 
aside  a  judgment  and  requiring  a  case  to  be  tried  over  again. 
There  must  be  prejudice  to  the  appellant,  and  the  prejudice 
must  be  such  as  cannot  be  remedied  on  the  appeal,  but  only 
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by  another  trial.  Ealer  v.  Freret,  ii  La.  Ann.  455;  Bush  v. 
Decair,  11  La.  Ann.  503;  Smith  v.  McWaters,  7  La.  Ann.  146; 
Howell  V.  St.  Charles  St.  R.  Co.,  22  La.  Add.  604;  Levi  v. 
Weil  &  Bro.,  24  La.  Add.  223;  State  v.  R.  Co.,  34  La.  Add. 

951;  3  Cyc.  387. 

The  secoDd  exception  was  foanded  oo  the  fact  that  Deither 
the  name  of  the  president  nor  of  any  other  officer  of  plaintiff 
corporation  was  stated  in  the  petition,  bat  only  that  of  the 
corporation  was  stated. 

The  coDrt  sees  no  reason  why  such  an  appearance  by  a  cor- 
poration should  not  be  entirely  sufficient.  A  corporation  is 
a  person,  and  does  not  labor  under  any  incapacity,  like  a 
minor  or  an  interdict.  What  good  reason  could  there  be, 
then,  why  it  should  not  sue  in  its  own  name  alone?  True,  it 
can  act  only  through  agents,  it  being  a  mere  judicial  person; 
but,  inasmuch  as  it  has  the  capacity  to  stand  in  judgment  for 
itself,  what  necessity  is  there  for  naming  these  agents  in  the 
petition? 

The  law  governing  the  matter  is  article  112  of  the  Code  of 
Practice,  which  reads  as  follows : 

''Corporations,  bodies  corporate  and  chartered  institutions 
act  judicially  through  their  proper  representatives  under  the 
name  or  title  given  to  them  in  the  act  of  incorporation." 

Grammatically  this  text  is  susceptible  of  the  reading  that 
corporations  act  judicially  through  their  proper  representa- 
tives under  the  name  or  title  given  to  these  representatives  in 
the  act  of  incorporation.  But  that  reading  would  preclude 
corporations  from  appearing  judicially  in  their  own  names — 
would  place  them  on  a  plane  with  minors  and  interdicts — 
and  therefore  is  evidently  not  the  true  reading. 

The  ''the"  before  the  words  "act  of  incorporation,"  in  the 
article,  should  be  "their,"  and  the  true  reading  be  that  cor- 
porations act  judicially  through  their  proper  representatives 
under  the  name  or  title  given  them  in  their  (not  "the")  act 
of  incorporation.  The  "the"  in  place  of  the  "their"  crept 
into  the  revision  of  1870  by  a  manifestly  clerical  error,  as 
appears  by  reference  to  the  text  of  the  original  Code,  and 
especially  by  refereDce  to  the  FreDch  text.  It  is  well  kDOWD 
that  the  EDglish  text  of  the  origiDal  Code  was  a  traDslatioD 
irom  the  FreDch,  the  Code  haviDg  beeD  writteD   Id  French. 

CorporatioDS.  then,  act  judicially  Id  their  owd  Dames.  Of 
course,  judicially  aod  io  every  other  way,  they  act  through 
their  proper  represeutative.  BeiDg  mere  ideal  persoDS  they 
cannot,  in  the  nature  ol  things,  act  in  their  own  persons; 
b«t  the  Code  does  not  say  that  these  representatives  shall  be 
named  in  the  petition,  nor,  as  in  the  case  of  minors  and 
interdicts  (article  109),  tbat  these  representatives  act  them- 
selves, without  making  their  principals  parties  to  the  suit. 
It  is  notable  that  when  a  corporation  is  sued  its  president  or 
other  officer  need  not  be  designated.  The  suit  is  brought 
directly  against  the  corporation  by  name.  Article  ii9» 
Code  Pk'ac. 
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It  has  been  held  that  withoat  special  authorization  the 
president  of  a  police  jury  cannot  bring  suit  in  his  own  name 
in  behalf  of  the  police  jury,  and  that  the  absence  of  the 
special  authorization  need  not  be  specially  pleaded,  but  may 
be  taken  advantage  of  under  the  general  denial  by  assign- 
ment of  error  on  appeal.     Hoffpauir  v.   Wise,  38  La.  Ann. 

704. 

At  common  law  it  seems  to  have  been  at  onetime  question- 
able whether  a  corporation  could  not  appear  judicially  even 
without  the  intervention  of  an  attorney  at  law.  Ency.  of 
Pleading  &  Practice,  vol.  2,  p.  699. 

In  the  case  of  Ins.  Oil  Tank  v.  Scott,  33  La.  Ann.  946, 
39  Am.  Rep.  286,  this  court  held  that  the  failure  to  state  the 
name  of  the  officer  of  the  corporation  in  the  petition  was  a 
defect,  but  that  the  defect  was  cured  by  proof  of  the  suit 
having  been  brought  by  authority  of  the  board  of  directors. 
So,  in  the  case  of  Lacaze  &  Reine  v.  Creditors,  46  La.  Ann* 
239»  14  South.  601,  the  court  treated  the  case  as  one  involv- 
ing the  question  of  whether  the  suit  had  been  brought  by 
authority,  and  held  that,  although  no  officer  was  named  in  the 
petition,  yet  that  the  petition  was  sufficient,  because  the 
affidavit  of  the  vice  president  was  itself  sufficient  proof  of 
the  suit  having  been  authorized. 

In  these  cases  the  court  seems  to  have  confounded  between 
the  want  of  authority  to  bring  the  suit  and  the  failure  to 
name  the  president  or  other  officer  of  the  corporation  in  the 
petition.  But  the  want  of  authority  is  one  thing— it  goes  to 
the  substance;  the  failure  to  name  the  officer  is  another  and 
entirely  different  thing— it  is  a  mere  matter  of  form.  If  the 
petition  was  fatally  defective  in  form,  how  could  the  defect 
be  cured  by  proof  that  the  suit  had  been  authorized,  which 
had  absolutely  nothing  to  do  with  form?  In  effect,  there- 
fore, the  decision  of  the  court  was  that,  so  long  as  the  suit  is 
duly  authorized  to  be  brought,  the  failure  to  name  the  presi- 
dent or  other  officer  is  insignificant. 

In  the  Scott'Case  the  court  did  not  discuss  the  question  of 
whether  the  failure  to  name  the  president  or  other  officer  of 
the  plaintiff  in  the  petition  was  or  not  a  defect,  but  seems  to 
have  assumed  that  it  was.  In  the  Lacaze  &  Reine  Case  the 
court  cited  article  112,  Code  Prac,  and  interpreted  it  as  re- 
quiring that  the  president  or  other  officer  of  the  corporation 
be  named  in  the  petition.  A  different  view  is  now  taken^ 
and  the  court  holds  that  the  suit  may  be  brought  simply  in 
the  name  of  the  corporation,  without  naming  its  president  or 
other  officer. 

The  second  exception  was  without  merit,  and,  this  being^ 
80,  the  er:or  of  the  lower  court  in  not  passing  upon  it  cannot 
furnish  good  grounds  for  setting  aside  the  judgment  and  re- 
manding the  case  for  another  trial. 

Under  full  reserve  of  the  exception,  defendant  filed  an 
answer,  in  which,  after  a  general  denial,  and  an  admission  of 
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the  ownership  of  the  property  in  qaestion,  she  went  on   to 
allege  and  plead  as  follows: 

''Third.  Farther  answering,  respondent  says:  That  the 
plaintiff  herein  pretends  to  be  a  corporation  organized  under 
the  laws  of  the  state  of  Louisiana  for  the  purposes  of  con- 
strncting  or  acquiring  and  operating  a  line  of  railway  from 
the  city  of  New  Orleans,  in  the  state  of  Louisiana,  to  the  city 
of  Chicago,  in  the  state  of  Illinois,  'upon  such  line  as  may 
hereafter  be  selected  by  the  company.' 

"That  said  railroad  would  be  about  eight  hundred  miles  in 
length,  and  would  cost,  to  construct  and  equip,  from  fifty  to 
one  hundred  millions  of  dollars. 

"Your  respondent  shows  that  the  authorized  capital  stock 
of  the  plaintiff  herein  is  only  two  million  dollars,  and  that 
plaintiff*s  charter  contains  a  provision  that  the  plaintiff  com- 
pany should  be  a  going  concern,  authorized  to  do  business, 
when  six  thousand  dollars  of  its  capital  stock  shall  have  been 
subscribed.  Respondent  avers  that  only  said  six  thousand 
dollars  of  the  capital  stock  of  the  plaintiff  corporation  has 
been  subscribed  for,  and  respondent  denies  that  even  the  said 
six  thousand  dollars  of  stock  so  subscribed  for  has  ever  been 
paid  in. 

"Respondent  further  shows  that  the  plaintiff  herein  has 
not  executed  any  mortgage  of  any  sort  for  the  purpose  of 
raising  money. 

"Respondent  further  shows  that  the  plaintiff  herein  has 
not  selected  any  route  or  line  for  a  railroad  between  the  cities 
of  New  Orleans  and  Chicago,  has  not  surveyed  or  attempted 
to  locate  any  such  line,  has  not  procured  or  attempted  to 
procure  any  terminal  facilities  in  the  city  of  Chicago,  and  has 
not  contracted  for  the  building  of  any  part  of  the  railroad 
line  between  said  cities,  nor  even  for  the  survey  or  location 
of  any  such  line. 

"Respondent  denies  that  it  is  the  intention  of  the  plaintiff 
corporation,  or  of  the  shareholders  of  said  corporation,  to 
build  any  line  of  railroad  between  said  cities  of  New  Orleans 
and  Chicago. 

"Further  answering,  respondent  says: 

"That  the  city  of  New  Orleans  cannot  by  its  ordinances 
confer  upon  any  corporation  any  right  to  expropriate  private 
property;  that  the  right  of  expropriation  is  one  conferred 
and  limited  by  the  Constitution  and  statutes  of  the  state  of 
Louisiana,  and  is  not  in  any  respect  enlarged  in  favor  of  the 
plaintiff  herein  by  the  ordinance  of  the  city  of  New  Orleans 
No.  1615,  N.  C.  S.,  which  is  pleaded  and  relied  on  in  the  peti- 
tion herein. 

"Respondent  further  shows  that  it  is  the  declared  purpose 
of  the  plaintiff  herein  to  expropriate  fifty  consecutive  squares 
of  ground  for  the  terminal  facilities  of  said  railway  line  from 
New  Orleans  to  Chicago,  which  it  is  apparent  the  same  cor- 
poration has  neither  the  means  to  construct,  nor  any   inten- 


70         Vol  IS  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S 

New  Orleans  Terminal  Co.  v.  Teller 

tion  of  attempting:  to  construct,  and  which  respondent  avers 
never  will  be  constructed. 

''Respondent  denies  that  it  is  the  intention  of  the  plain- 
tiff corporation  to  expropriate  and  acquire^  said  squares 
of  ground  for  the  purposes  of  said  railroad  line  mentioned 
in  plaintiff's  charter,  and  avers  that  it  is  the  design  of  the 
plaintifi  to  acquire  said  squares  of  ground  for  other  pur- 
poses. 

''Respondent  expressly  denies  that  it  is  the  intention  of 
said  plaintifi  to  a':quire  respondent's  square  of  ground  for  the 
purposes  of  a  right  of  way  for  its  railroad  line. 

"Respondent  denies  that  the  plaintiff  corporation  has  any 
need  of  any  land  in  the  city  of  New  Orleans  for  the  terminal 
facilities,  as  the  said  plaintiff  does  not  own  and  has  not  the 
means  of  building  or  acquiring  any  line  of  railroad  into  the 
city  of  New  Orleans,  and  will  never  acquire  or  own  any  line 
of  railroad  running  into  said  city  from  Chicago  or  any  other 
point. 

"Respondent  further  shows  that  the  petition  herein  does 
not  disclose  the  purposes  for  which  plaintiff  conceives  that  it 
needs  apd  is  justified  in  expropriating  said  square  of  ground, 
and  respondent  denies  that  said  square  of  ground  is  necessary 
to  the  plaintifi  for  any  purpose  whatever. 

"Respondent  shows  that  the  quantity  of  ground  which  the 
plaintifi  herein  declares  that  it  is  its  intention  to  expropriate 
exceeds  the  area  of  ground  owned  for  terminal  purposes  by 
any  one  of  the  great  railroad  lines  coming  into  this  city,  and 
is  vastly  more  than  would  be  needed  by  the  plaintiff  cor- 
poration if  its  imaginary  line  from  New  Orleans  to  Chicago 
were  actually  built  and  in  operation. 

"Respondent  denies  that  plaintiff  has  the  right,  under  the 
laws  of  the  state  of  Louisiana,  even  if  it  were  a  bona  fide 
railway  corporation,  to  expropriate  land  for  which  it  has  no 
present  use,  and  which  it  does  not  intend  at  present^  to  use 
for  railroad  purposes,  but  which  it  proposes  to  acquire  now 
and  hold,  because  property  is  now  cheap,  in  order  to  resell  at 
a  profit  hereafter,  or  to  hold  for  its  use  and  needs  hereafter. 

"Respondent  shows  that  the  plaintiff  corporation  herein 
seems  to  be  the  successor  and  enlargement  of  a  certain  defunct 
warehousing  corporation  lately  known  as  the  New  Orleans  & 
Western  Railroad  Company,  which  organized  under  a  charter 
that  purported  to  contemplate  and  intend  a  railroad  line 
from  New  Orleans,  La.,  to  Dallas,  Texas,  which  railroad  was 
never  built  nor  attempted  to  be  built,  but  that  in  lieu  thereof 
the  said  New  Orleans  &  Western  Railway  Company  con- 
structed enormous  cotton  compresses  and  warehouses  and 
wharves  at  a  place  below  the  city  known  as  Port  Chalmette, 
and  went  extensively  into  the  business  of  warehousing,  com- 
pressing, storing,  and  shipping  cotton,  which  cotton  was 
transported  into  said  warehouses  by  a  feeder  or  switch  line  a 
few  miles  in   length;  that  the  real  purpose  of  said   New 
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Of  leaDS  &  Western  Railway  Company  was  to  ensatee  in  the 
business  of  compressing,  storing*  and  shipping  cotton  and 
other  commodities;  that  it  never  had  any  idea  or  purpose  of 
building  a  railroad  into  Texas,  but  pretended  such  purpose 
solely  to  mask  and  conceal  its  true  purpose,  and  to  acquire 
rights  from  the  city  of  New  Orleans,  and  the  right  to  ex- 
propriate private  property. 

"Respondent  shows  further  that  the  said  New  Orleans  & 
Western  Railway  Company  became  insolvent  in  its  said 
warehousing  business,  and  its  property  was  thrown  into  the 
hands  cf  a  receiver  and  sold ;  that  the  persons  who  purchased 
said  property  are  now  consolidating  their  said  warehousing 
property  so  acquired  from  said  receiver  with  the  plaintiff 
corporation  herein  (a  fact  that  indicates  that  thexeal  object  of 
the  present  corporation  is  to  continue  the  warehousing  busi- 
ness of  said  defunct  corporation  at  Port  Chalmette),  and  that 
the  property  (including  respondent's)  which  plaintiff  wishes 
to  acquire  in  this  city  is  to  be  used  for  such  warehouses  in 
order  to  meet  the  disastrous  competition  which  said  defunct 
corporation  had  to  engage  in  with  the  cotton  compresses 
and  other  warehouses  situated  in  the  city  of  New  Orleans; 
and  respondent  avers  that  such  is  the  true  intent  and  purposes 
of  the  plaintiff  herein,  and  that  the  line  of  railroad  from  New 
Orleans  to  Chicago  spoken  of  in  plaintiff's  charter  is  a  mere 
blind  and  pretext,  and  will  no  more  be  built  than  was  the  line 
from  New  Orleans  to  Dallas,  mentioned  in  the  charter  of  said 
defunct  corporation,  the  New  Orleans  &  Western  Railway 
Company. 

"Respondent  further  shows  that,  if  the  object  of  the  plain- 
tiff corporation  is  not  as  above  stated,  then  its  object  is 
simply  to  acquire  property  in  this  city  suitable  for  railroad 
terminal  purposes,  and  then  to  sell  the  property  so  acquired 
to  any  railroad  that  will  buy  the  same  at  a  sufficient  advance, 
and  to  sell  for  manufacturing  and  business  sites  that  portion 
of  the  area  so  acquired  which  will  not  be  needed  for  railroad 
terminals;  and  respondent  denies  that  the  plaintiff  herein 
has  any  right  to  expropriate  respondent's  property  for  any 
such  speculative  purposes. 

"Respondent  avers  that  the  pretended  purposes  of  the  plain- 
tiff corporation,  as  set  forth  in  its  charter,  to  build  a  line  of 
railroad  from  New  Orleans  to  Chicago,  is  not  its  true  pur- 
pose, and  is  a  mere  pretext  and  simulation,  the  object  of 
which  is  to  give  plaintiff  the  apparent  right  to  expropriate 
property  which  it  then  intends  to  use  for  otter  purposes  or 
for  speculative  purposes,  all  of  such  a  nature  that  plaintiff 
would  not  be  entitled  to  exercise  for  such  real  purposes  the 
right  of  expropriation  underthelawsof  the  state  of  Louisiana. 

"Fourth.  Respondent  denies  that  the  plaintiff  corpora- 
tion herein  is  a  real  and  serious  corporation,  and  avers  that 
it  is  a  mere  paper  corporation,  having  possibly  a  legal  form 
of  existence,  but  no  real  life,  no  capital  stock,  and  no  assets. 
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and  that  it  is  not  sacb  a  corporation  as  is  anthorized   by  law 
to  institute  expropriation  proceedings. 

''Fifth.  Respondent  farther  avers  that  the  property  herein 
sought  to  be  taken  is  not  being  taken  for  public  use  or  for 
public  purposes,  but  for  purposes  of  private  benefit  and 
speculation  only. 

"Sixth.  That  the  property  herein  sought  to  be  expropriated 
is  vastly  more  than  would  be  needed  for  the  terminal  pur- 
poses of  the  railway  line  mentioned  in  the  charter  of  plaintiff, 
even  if  such  railway  line  were  actually  built  and  in  operation, 
and  is  more  than  would  be  needed  for  terminal  purposes  by 
such  railroad  line  for  the  next  fifty  years;  and  respondent 
denies  that  such  corporation  is  entitled  now,  even  if  it  were 
a  genuine  and  bona  fide  corporation,  to  expropriate  property 
for  which  it  may  never  have  any  use,  and  for  which  it  will 
certainly  have  no  use  for  a  great  many  years  to  come. 

''Seventh.  And  should  the  above-stated  pleas  and  defenses 
be  overruled,  and  should  this  court  hold  that  plaintiff  cor- 
poration is  entitled  to  expropriate  respondent's  property, 
then  respondent  avers  that  her  said  square  is  well  worth  the 
sum  of  $12,500." 

The  learned  judge  a  quo  interpreted  this  answer  as  attack- 
ing the  corporate  existence  of  the  plaintiff,  and,  under  the 
doctrine  that  the  corporate  existence  of  a  litigant  corporation 
cannot  be  called  in  question  collaterally,  he  excluded  evi- 
dence offered  by  defendant  in  support  of  the  allegations  of 
her  answer. 

But  such  is  not  the  purport  of  this  answer.  While  it  calls 
the  plaintiff  a  mere  paper  corporation,  it  admits  its  existence 
as  a  corporation.  What  it  denies  is  that  plaintiff  is  a  public 
utility,  or,  in  other  words,  a  genuine  railroad  corporation.  It 
charges  that  plaintiff  has  assumed  the  garb  of  a  public  utility 
corporation  in  order  to  be  enabled  under  that  disguise  to  ex- 
propriate property  which  it  is  seeking  to  obtain  for  purely 
private  purposes;  i.  e.,  to  speculate  with  by  reselling  to  some 
railroad  company  or  other  person  at  an  advanced  price,  or 
itself  to  put  to  some  private  lise — probably  to  convert  into 
warehouse  or  other  building  sites.  In  the  alternative,  it 
charges  that  plaintiff  should  not  be  permitted  to  expropriate 
the  property,  because  plaintiff  is  not  now  able  and  may  never 
be  able  to  put  the  same  to  a  public  use;  plaintiff  being 
utterly  without  the  means  of  building  a  railroad;  plaintiff's 
entire  scheme  being,  up  to  the  present  time,  purely  specula- 
tive. 

Surely  this  is  a  defense  which,  if  made  out,  would  defeat 
plaintiff's  suit,  and  which,  therefore,  defendant  was  entitled 
to  urge,  and  to  support  by  any  available  relevant  evidence. 

In  the  case  of  VVilliams  v.  Judge,  45  La.  Ann.  1295,  14 
South.  S7»  this  court  said: 

"Relators  have  the  undeniable  right  to  contest  in  the 
courts  with  the  railroad  company   in  question   whether  its 
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porpose  is  one  of  public  atility,  and  whether  the  use  to  which 
it  seeks  to  pat  relator's  property  is  a  public  use. 

'^What  constitutes  public  utility  and  public  purposes  is  for 
the  courts  to  determine." 

In  the  case  of  Edgewood  Railroad  Company,  79  Pa.  257, 
the  Supreme  Court  of  Pennsylvania  said: 

''The  commonwealth  transfers  to  her  citizens  her  power  of 
eminent  domain  only  when  some  existing  public  need  is 
to  be  supplied,  or  some  present  advantage  is  to  be  gained. 
She  does  not  confer  it  with  a  view  to  contingent  results 
which  may  or  may  not  be  produced,  and  may  or  may 
not  prove  successful  or  disastrous.  *  *  *  The  capital 
of  the  corporation  has  been  nearly,  if  not  entirely,  ex- 
pended.   ♦    ♦    ♦ 

'*  Hardly  as  the  rule  may  bear  on  these  defendants,  it  is 
the  plain  duty  of  the  couits  to  prevent  the  perversion  of 
enactments  passed  for  one  purpose  in  order  to  subserve  other 
and  inconsistent  objects." 

In  the  matter  of  Metropolitan  Transit  Company,  iii  N.  Y. 
$88,  19  N.  E.  645,  the  Court  of  Appeals  of  the  state  of  New 
York  held  (quoting  the  syllabus): 

''As  a  condition  upon  which  the  court  could  be  asked  to 
intervene  in  its  favor  to  enable  it  to  acquire  lands  and  street 
rights,  the  company  was  obliged  to  show,  under  oath,  that  it 
is  its  intention,  *  *  *  in  good  faith,  to  construct  and 
finish  a  railroad  from  and  to  the  place  named  in  its  articles 
of  association.     Laws  1850,  p.  2i6«  c.  140,  §  14- 

"In  the  petition  presented  by  said  company  for  the  appoint- 
ment of  commissioners  of  appraisal  to  deter  Jiine  the  amount 
to  be  paid  to  the  city  for  the  use  of  the  streets  included  in 
the  routes  of  said  company,  it  was  stated  that  'it  was  the  in- 
tention of  said  company,  in  good  faith,  to  construct,  opeiate, 
and  maintain  a  railroad  on  the  lines  mentioned  in  said  act.' 
The  city  answered— -among  other  things,  denying  that  it  was 
the  intention  of  the  company  to  construct  and  operate  a 
road  as  mentioned  in  said  act  of  1872.  On  the  hearing,  after 
the  company  had  ofiered  evidence  on  the  question  of 
intent,  the  city  offered  evidence  to  contradict  it  and  to 
controvert  the  expressed  intent.  This  was  excluded,  the 
court  holding  that  the  application  was  sufficient  proof  of  the 
intent.     Held  error. 

"It  seems  that  if  it  had  not  been  alleged  in  the  petition, 
and  put  in  issue  by  the  answer,  that  the  company  in  good 
faith  intended  to  build  the  road,  proof  that  it  did  not  intend 
would  have  been  proper,  and  would  have  shown  'cause 
against  the  granting  of  the  petition.'  Laws  1850,  p.  218,  c. 
140,  §  15." 

In  the  same  connection  the  following  cases  are  apposite: 
Pittsburgh,  W.  &  K.  Co.  v.  Benwood  Ironworks  et  al.  (W. 
Va.)  8  S.  E.  453,  2  L.  R.  A.  680;  B.,  W.  &  N.  Railway.  72 
N.  Y.  245;  Niagara  Falls  &  Whirlpool  R.  Co.,  108  N.  Y.  375. 
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15  N.  E.  429;  Weidenfield  v.  Sugar  Run  Ry.  Co.  (C.  C.) 
48  Fed.  615,  618;  Matter  of  Deansville  Cemetery  Ass'n,  66 
N.  Y.  569,  23  Am.  Rep.  86;  Matter  of  Staten  Island  Rapid 
Transit  Co.,  103  N.  Y.  251,  8  N.  E.  548;  Denver  v.  Union 
Pac.  Ry.  Co.  (C.  C.)  34  Fed.  386. 

In  the  above  cases  the  plaintiff  corporations  had  been 
organized  as  railroad  corporations,  but  nevertheless  the  de- 
fendant property  owners  were  permitted  to  raise  the  question 
of  whether  the  property  was  to  be  put  by  the  plaintiffs  to  a 
public  use. 

But  there  ought  not  to  be  any  need  of  citation  of  authority 
on  a  proposition  so  plain.  Because  a  corporation  is  organized 
as  a  railroad  coporation,  and  says  in  its  petition  that  it  wants 
the  property  for  a  public  purpose,  it  does  not  follow  that 
the  property  is  not  sought  to  be  taken  for  a  private  purpose. 
What  men  say  in  their  notarial  acts  and  in  their  petitions  is 
not  always  true.  It  is  none  of  the  business  of  the  defendant 
property  owner  in  an  expropriation  suit  to  inquire  into  the  pur- 
poses for  which  the  plaintiff  corporation  has  been  organized. 
That  is  the  business  of  the  state.  But  it  is  his  business^ 
and,  in  a  sense,  nobody  else's,  whether  the  purpose  for  which 
the  property  is  sought  to  be  expropriated  is  a  public  purpose. 
Therefore,  in  defense  to  the  expropriation  suit,  he  can,  as  a 
matter  of  course,  raise  the  question  as  to  whether  the  pur- 
pose of  the  taking  is  public.  Whatever  may  be  the  reasons 
why,  in  his  opinion,  the  purpose  is  not  public,  he  has  the  con- 
stitutional right  to  urge  them  and  to  prove  them,  and  to  have 
the  courts  pass  upon  their  sufficiency. 

Of  this  Constitution-given  right  the  Legislature  would  be 
powerless  to  deprive  him. 

The  excluded  evidence  was  the  following: 

While  the  president  of  the  plaintiff  corporation  was  on  the 
stand,  defendant's  counsel  propounded  to  him  the  following 
questions,  to  wit: 

"(i)  Where  does  the  New  Orleans  Terminal  Company  de- 
posit its  money? 

''(2)  How  much  of  the  capital  stock  of  the  corporation  has 
been  paid  in? 

''(3)  How  much  of  the  capital  stock  has  been  subscribed 
for? 

''(4)  Does  this  corporation  pay  for  what  it  buys  with  its 
own  money? 

''(s)  What  surveyors,  if  any,  has  the  New  Orleans  Terminal 
Company  employed  for  the  purpose  of  running  lines? 

'^(6)  What  workmen,  if  any,  have  been  employed  by  the 
New  Orleans  Terminal  Company  to  lay  out  and  construct 
tracks  an  terminals  in  the  city  of  New  Orleans? 

"(7)  What  work,  if  any,  has  been  done  by  the  New  Orleans 
Terminal  Company  along  the  line  of  building  any  kind  of 
railroad  from  New  Orleans  to  Chicago? 

'K8)  What  rolling  stock,  if  any,  has  been  purchased  or 
owned  by  the  New  Orleans  Terminal  Company? 
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^'(9)  What  books  of  account,  if  any,  does  the  New  Orleans 
Terminal  Company  keep? 

''(10)  \What  resources  has  the  New  Orleans  Terminal  Com- 
pany to  pay  for  these  properties  [i.  e.,  properties  in  the 
vicinity  of  the  property  to  be  expropriated,  testified  by  the 
witness  as  having  been  bought  by  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company  in  the  name  of  L.  L.  Stanton,  with 
the  object  and  purpose  of  transferring  them  to  the  New 
Orleans  Terminal  Company]?" 

Defendant  put  on  the  stand  one  of  plaintiff's  counsel,  and 
propounded  to  him  the  following  questions,  to  wit: 

"(i)  Is  it  not  true  that  you  are  one  of  the  subscribers  to 
the  stock  of  the  New  Orleans  Terminal  Company? 

''(2)  How  much  «tock  do  you  hold  in  the  New  Orleans 
Terminal  Company? 

'^(3)  Has  the  stock  that  you  own  in  this  company  beea 
paid  for,  and,  if  so,  in  what  manner? 

''(4)  How  much  stock  of  the  New  Orleans  Terminal  Com- 
pany   has  been  subscribed  for? 

^'(5)  How  much  stock  of  this  railroad  company  that  has 
been  subscribed  for  has  been  paid  for? 

"(6)  Did  the  New  Orleans  Terminal  Company  pay  for 
those  surveys  [i.  e.,  those  made  of  the  proposed  line  from 
Memphis  to  New  Orleans,  previously  stated  by  the  witness 
to  have  been  made  for  its  benefit]? 

''(7)  Does  the  company  keep  any  ledger,  journal,  cash- 
book,  or  bank  deposit? 

''(8)  Was  the  railroad  of  the  New  Orleans  &  Western  Road 
ever  built  to  Dallas?" 

These  questions  were  objected  to  on  two  grounds,  both  of 
which  were  sustained : 

'^ First.  That  the  questions  were  irrelevant  to  and  did  not 
tend  to  prove  any  issue  in  the  case. 

''Second.  That,  if  the  object  in  asking  the  questions  was  in 
support  of  that  part  of  defendant's  answer  which  attacked  the 
existence  of  the  plaintifi  corporation  collaterally,  then  the 
evidence  was  not  admissible." 

The  second  of  these  grounds  has  already  been  disposed  of 
hereinabove.  The  first  ground  was  equally  untenable.  The 
questions  are  certainly  relevant. 

Assuming  that  to  the  first  question  the  answer  would  have 
been  that  the  plaintifi  deposited  its  money  nowhere,  because 
it  had  none;  and  the  answer  to  the  second  and  to  the  third, 
that  none  of  the  plaintiff's  stock  had  been  paid  in  or  even 
subscribed  for;  to  the  fourth,  that  the  plaintifi  does  not  pay 
with  its  own  money  for  what  it  buys;  to  the  fifth,  sixth,  and 
seventh,  that  no  surveyors  had  been  employed  for  running 
lines,  nor  workmen  employed  to  lay  out  and  construct  tracks 
and  terminals  in  the  city  of  New  Orleans,  and  no  work  done 
by  plaintiff  towards  building  any  kind  of  railroad;  to  the 
eighth,  that   no  rolling  stock  has  been  purchased;  to  the 
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ointb,  that  no  books  of  account  are  kept,  except  a  minate 
book  and  a  stock  subscription  book;  and  finally,  to  tbetenth* 
that  the  plaintiff  has  no  resources  to  pay  for  the  properties 
it  is  seeking  to  expropriate — assuming  that  these  answers 
would  have  been  given,  they  assuredly  would  have  gone  some 
way  towards  substantiating  the  allegations.  They  were 
therefore  relevant. 

Whether  they  would  of  themselves,  and  without  further 
evidence,  have  proved  the  allegations  of  the  answer,  is 
another  question,  and  one  which  is  not  now  before  this  court 
for  decision. 

What  has  been  said  regarding  the  questions  propounded  to 
the  president  of  plaintiff  is  equally  applicable  to  the  questions 
propounded  to  its  counsel. 

Plaintiff  objects  to  the  sufficiency  of  the  bill  of  exceptions 
by  which  the  ruling  of  the  court  upon  the  admission  of  the 
above  evidence  is  brought  up  for  review.  The  bill  shows 
that  the  questions  were  asked  and  were  objected  to  on  the 
grounds  that  they  were  a  collateral  attack  upon  the  organiza- 
tion of  the  plaintiff  corporation,  and  moreover  were  in  them- 
selves irrelevant,  and  that  the  court  sustained  the  objection  and 
ruled  out  the  evidence.  For  our  part,  we  cannot  imagine 
what  more  could  have  been  stated.  Plaintiff's  learned  coun- 
sel says  that  defendant  should  have  stated  what  answers  were 
expected  by  the  witness.  This  would  have  been  necessary  if 
the  questions  had  not  themselves  furnished  sufficient  informa- 
tion to  enable  the  court  to  pass  intelligently  upon  the  matter. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  Fet  aside,  and  the  case  remanded  for 
further  trial;  plaintiff  to  pay  the  costs  of  this  appeal,  and 
the  costs  of  the  lower  court  to  abide  the  final  decision  of  the 
case. 


NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  OFFIELD. 
(Supreme  Court  of  Errors  of  Connecticut,  Dec.  16,  1904.) 

[59  Atl,  Rep.  510,] 

Condemnation  of  Stock  of  Another  Railroad  Company—Constitution- 
ality of  Statute. 
Laws  1895,  c.  232  (Gen.  St.  1902,  g  3694),  authorizing  a  railroad  com- 
pan^r,  which  has  acquired  more  than  three- fourths  of  the  stock  of 
another  railroad  company,  and  cannot  agree  with  the  holders  of  the  out- 
standing stock  for  purchase  thereof,  to  condemn  it  on  a  finding  that  it 
will  be  for  the  public  interest,   is  within  the  power  of  the  Legislature. 

Same— Public  interest. 

It  is  for  the  public  interest  that  a  railroad  company  condemn  the  few 
shares  of  stock  of  another  railroad  company,  which  it  does  not  own, 
where  extensive  improvements  of  the  other  company's  connecting  road 
are  necessary,  the  means  or  credit  for  which  it  does  not,  but  the  con- 
demning company  does,  possess. 

Same— Private  Use. 

That  condemnation  by  a  railroad  company  of  the  few  shares  of 
another  railroad  company  which  it  does  not  already  own  may  be  for  a 
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private  nae  U  preclttded  by  the  charter  of  the  condemnins^  company,  by 
the  terms  of  which  anch  acqaisition  will  ipeo  facto  work  a  merfcer  of  the 
stock  and  franchises  of  the  other  company  in  those  of  its  own. 

8Mn« — Exclusive  Privileges— Constitutional  Law. 

Bzdnsive  privilegres  from  the  community  are  not  ffiven,  in  violation 
of  Conat.  art.  1,  g  1,  by  Laws  1895,  c.  232  (Qen.  St.  1902,  g  3694),  authoriz* 
Ing  any  railroad  company  acquiring  more  than  three-fourths  of  the 
stock  of  another  railroad  company,  and  unable  to  agree  with  the  holders 
of  the  outstanding  stock  for  purchase  thereof,  to  condemn  the  same. 

Due  Process  of  Law. 

One  whose  property  is  taken  by  condemnation  proceedings  is  not  de- 
prived thereof  without  due  process. 

ImfMuring  Obligation  of  Contract. 

The  obligation  of  a  contract  is  not  impaired  by  Laws  1895,  c.  232 
(Gen.  St.  1902,  §  3694),  authorizing  a  railroad  company  acquiring  more 
than  three-fourths  of  the  stock  of  another  railroad  company,  and  una- 
ble to  agree  with  the  holders  of  the  outstanding  stock  for  purchase 
thereof,  to  condemn  it. 

Case  Reserved  from  Superior  Court,  New  Haven  Coaoty; 
Edwin  B.  Gager,  Judge. 

Action  by  the  New  York,  New  Haven  &  Hartford  Railroad 
Company  against  Charles  K.  OfiBeld  to  condemn  shares  of 
stock  of  the  New  Haven  &  Derby  Railroad  Company  owned 
by  defendant.  Reserved  on  a  demurrer  to  the  complaint  for 
the  advice  of  the  Supreme  Court  of  Errors.  Judgment  over- 
ruling demurrer  advised. 

George  D.  Watrous  and  Henry  H.  Townshend,  for  plaintiff. 
Charles  K.  Bush  and  Edward   H.   Rogers,  for  defendant. 

BALDWIN,  J.  For  many  years  any  railroad  company  of 
this  state  has  had  a  statutory  right  to  take  a  lease  of  the 
property  or  franchises  of,  or  to  lease  its  own  property  or  fran- 
chises to,  any  other  such  company  with  whose  tracks  its  own 
may  connect,  and  no  limitation  has  been  prescribed  as  to 
the  term  of  the  lease,  provided  it  should  be  approved  by  a 
two-thirds  vote  of  the  stockholders  in  each.  Gen.  St.  §§ 
3702,  3703.  In  1889  and  1899  the  plaintiff  was  empowered  to 
increase  its  capital  stock  until  the  year  1910,  for  the  purpose 
of  exchanging  shares  in  it  (on  terms  to  be  approved  by  a 
committee  consisting  of  two  ofiBcers  of  the  state  and  a  lawyer 
to  be  appointed  by  the  Governor)  for  shares  in  the  capital 
stock  of  any  railroad  company  whose  road  it  might  be  hold- 
ing under  a  lease  running  for  not  less  than  ^o  years,  or  of 
buying  such  shares.  Until  the  entire  capital  stock  of  any 
such  leased  line  should  be  so  obtained,  such  shares  as  might 
be  obtained  were  to  remain  in  the  plaintiff's  control  ''as  its 
property,  the  said  stock  to  be  used  for  all  purposes  of  in- 
come, corporate  organization,  management  and  franchise; 
but  for  all  other  purposes,  including  purposes  of  taxation,  it 
shall  be  deemed  to  be  transferred  to  and  merged  into  the 
stock  of  the  New  York,  New  Haven  and  Hartford  Railroad 
Company,  subject,  nevertheless,  to  the  right  of  any  proper 
court  to  control  the  undue  exercise  of  such  power  of  voting 
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on  said  stock  for  the  protection  of  other  stockholders." 
Should  it  ''retire  all  of  the  capital  stock  of  any  such  leased 
line,  by  purchase  or  exchange,  the  executive  officers  of  said 
respective  companies  shall  certify  the  same  by  certificate  to 
be  filed  in  the  office  of  the  State  Secretary,  and  the  said  stock 
of  said  leased  line  and  all  its  franchises  shall  thereupon  be  and 
be  deemed  to  be  forever  transferred  to  and  merged  in  the 
stock  and  franchise  of  the  said  New  York,  New  Haven  and 
Hartford  Railroad  Company."  lo  Sp.  Acts,  1298;  13  Sp. 
Acts,  41.  Pursuant  to  the  powers  thus  granted,  the  plaintiff 
has  taken  a  lease  of  the  New  Haven  &  Derby  Railroad  for  99 
years  from  July  i,  1892,  at  a  net  rental  of  4  per  cent,  a  year 
on  its  capital  stock,  and  has  acquired  4,468  shares  of  its 
capital  stock,  which  is  divided  into  4,470  shares  of  the  par 
value  of  $100  each.  The  leased  railroad  has  a  mileage  of  less 
than  17  miles,  and  a  funded  indebtedness  of  $1,280,000.  It 
connects  at  New  Haven,  on  the  east,  with  four,  and  at  its 
western  terminals  with  two,  important  railroad  lines  owned 
by  the  plaintiff,  and  forms  a  link  in  an  all-rail  route  be- 
tween Boston  and  the  West,  which  is  the  only  one  controlled 
by  the  plaintifi,  and  the  only  one  of  any  kind  controlled  by 
it  over  which  goods  can  be  transported  with  assured  dis- 
patch in  all  weathers  and  at  all  seasons.  To  develop  this 
route  so  as  to  best  serve  the  public  interest  requires  the  lay- 
ing of  additional  tracks  on  the  New  Haven  &  Derby  Rail- 
road, and  other  extensive  and  very  costly  improvements. 
The  lessor  company  has  neither  means  nor  credit  whereby 
this  can  be  effected  on  advantageous  terms.  The  plaintiff 
could  and  will  effect  it,  and  at  much  less  cost,  if  it  can  acquire 
the  two  outstanding  shares  of  the  stock  of  the  lessee.  They 
are  owned  by  the  defendant,  who  refuses  to  agree  on  terms 
of  purchase. 

It  has  become  the  settled  policy  of  this  state,  evidenced  by 
m  long  course  of  legislation,  to  allow  the  consolidation  of  con- 
necting railroad  properties  under  one  management.  It  is  for 
the  public  interest  that  railroads  should  be  built  in  such  a 
manner  as  to  make  them  most  useful  to  the  public.  When, 
to  attain  that  end,  large  expenditures  must  be  made,  it  is  for 
the  public  interest  that  the  requisite  funds  should  be  secured 
by  those  making  the  outlay  and  operating  the  railroad  on 
such  terms  and  conditions  as  to  impose  upon  them  no  unnec- 
essary burden;  for,  whatever  that  burden  is,  its  weight,  by 
increasing  the  fixed  charges  which  tbey  must  meet,  is  apt 
ultimately  to  fall  upon  those  traveling  or  forwarding  goods 
over  the  railroad.  The  plaintiff's  railroad  is  a  great  highway 
ior  public  use.  Every  improvement  upon  it  furthers  the 
public  use,  and,  the  more  economically  it  is  made,  provided 
it  be  well  made,  the  more  is  such  use  promoted,  because  it 
will  cost  the  public  less.  The  charges  for  railroad  transpor- 
tation must  always  be  reasonable,  but  in  determining  what  is 
ireasonable  the  actual  expense  of  construction  is  a  legitimate 
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subject  of  consideration.     The  record  shows  the  credit  of  the 
New  Haven  &  Derby  Railroad  Company  to  be  sncb  that,  if  it 
could  provide  the  means  for  the  projected  improvement  of  its 
property  at  all,  it  must  be  by  contracting  loans  at  a  higher 
rate  of  interest  than  would  be  paid  by  the  plaintiff  for  similar 
assistance.     This  being  so,   the  public  interest  would    be 
better  served  by  having  the  plaintiff  do  the  work.     That  it  is 
a  necessary  work  in  order  to  make  the  railroad  of  the  greatest 
service  to  the  public  is  admitted  by  the  demurrer.     It  will 
therefore  promote  the  use  for  which  the  line  was  originally 
constructed.     Whatever,  in  the  nature  of  a  property  interest* 
stands  in  the  way  of  such  promotion,  the  state  can  put  aside. 
Any  kind  of  property  can  be  taken  for  public  use  on  making  just 
compensation.    The  whole  franchise  of  a  corporation  may  be 
so  taken.     Enfield  Bridge  Co.  v.  Hartford  &  N.  H.  R.  Co.,  17 
Conn.  40,  42  Am.  Dec.  716;  Id.,  17  Conn.  454,  44  Am.  Dec. 
556;  Greenwood  V.  Freight  Co.,  105  U.  S.  13,  22,  26  L.  Ed. 
961.     Its  whole  property  may  be  likewise  taken.     Bigelow  v. 
Union  Freight  R.  Co.,  137  Mass.  478.     Shares  of  stock  rep- 
resent an  undivided  interest  in  such  franchises  and  prop- 
erty, and  for  the  same  reason  can  be  taken,  if  to  take  them 
seems  to  the  state  necessary  in  furtherance  of  public  uses. 
Black  V.  Delaware  &  R.  C.  Co.,  22  N«  J.  Eq.  130;  Id.,  24  N. 
J.  Eq.  455,  468,  484.     That  the  uses  to  be  furthered  are  pub- 
lic is  a  question  the  decision  of  which  by  the  legislative  de- 
partment, while  not  absolutely  conclusive  upon  the  judicial 
department  on  a  proceeding  like  the  present,  is  entitled  to 
very  great  weight.     New  York,  N.  H.  &  H.  R.  Co.  v.   Long, 
69  Conn.  424,   436,  37  Atl.  1070.     That  to  take  property  for 
the  construction  of  a  railroad  by  a  private  corporation   is  to 
take  it  for  a  public  use  is  firmly  settled.     It  is  so  taken  be- 
cause the  public  benefit  will  be  promoted  by  such  a  railroad. 
Bradley  v.  New  York.,  N.  H.  &  H.  R.  Co.,  21   Conn.   294, 
305.     In  like  manner  may  it  be  promoted  by  improving  such 
a  railroad,  and  making  it  more  useful.     By  taking  the  de- 
fendant's shares  of  stock  the  New  Haven  &   Derby   Railroad 
Company,  which  now  survives  as  a  mere  shell,  will  become 
eztinguiabed,  and  its  franchise  will  become  merged  in  that 
of  the  plaintifi.    The  General  Assembly  did  not  transgress 
their  power  in  authorizing  condemnation  proceedings,  when 
necessary,   to  brush  such  a  gost  of  a    corporation  out  of 
existence.     Its  survival  can  serve  no  useful  purpose.     Its 
extinction  may  facilitate  and  lessen  the  cost  of  the  construc- 
tion and  improvements  necessary  to  make  the  railroad  of 
which  it  is  now  the  owner  fulfill  its  ofiBce  to  the  best  effect. 
Starr  Burying  Ground  Ass'n  v.  North  Lane  Cemetery  Ass'n, 
77  Conn.  88,  58  Atl.  467.     Under  the  circumstances  of  this 
case  the  condemnation  of  the  defendant's  two  shares  of  stock 
is  in  substance  and  effect  a  condemnation  of  the  franchise 
and  property  of  the  company  for  a  public  use  which  it  has 
ceased  to  serve  e£Sciently. 
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It  is  contended  that,  if  tbe  plaintiff  is  allowed  to  take  the 
defendant's  shares,  it  becomes  their  absolute  owner,  and  may 
sell  them  as  such  to  private  purchasers.  Whether  such  a 
claim  would  be  entitled  to  any  regard  were  the  defendant's 
shares  not  the  only  ones  now  outstanding:,  we  need  not  in- 
quire. Their  acquisition,  under  the  terms  of  the  plaintiff's 
charter,  will  ipso  facto  work  a  merger,  and  preclude  any 
possibility  of  their  being  applied  to  a  private  use. 

It  is  further  argued  that  the  statutory  permission  to  main- 
tain an  application  of  this  nature  is  a  grant  to  a  set  of  men  of 
exclusive  privileges  from  the  community,  and  so  in  violation 
of  our  Constitution,  art.  i,  §  i.  The  statute  is  for  the  benefit 
of  all  railroads  to  which  its  terms  may  apply.  Railroad  com- 
panies constitute  a  peculiar  class  of  artificial  persons,  which 
can  properly  be  invested  with  special  privileges  of  a  kind 
calculated  to  promote  the  public  good.  Dronin  v.  Boston  & 
M.  R.  R.,  74  Vt.  343,  52  Atl.  957.  Nor  will  the  defendant  be 
deprived  of  property  without  due  process  of  law.  This  pro- 
ceeding is  due  process.  Murray's  Lessee  v.  Hoboken  Land 
&  Improvement  Co.,  18  How.  272,  15  L.  Ed.  372.  The  claim 
that  the  statute  impairs  the  obligation  of  a  contract  is  equally 
groundless.  When  the  defendant  acquired  his  shares  he  be- 
came a  member  of  a  corporation  charged  with  a  public  trust. 
It  has  acquired  a  railroad  for  public  use.  It  has  given  a 
lease  of  it  to  the  plaintiff,  subject  to  the  same  trust,  for  public 
nse.  It  is  the  right  of  the  state  to  do  whatever  is  necessary 
to  secure  its  being  put  to  the  best  use  in  fulfillment  of  the 
trust.  Gates  v.  Boston  &  N.  Y.  A.  L.  R.  Co.,  S3  Conn.  333, 
342,  5  Atl.  695. 

Our  advice  is  that  the  demurrer  be  overruled.  No  costs 
will  be  taxed  in  this  court  in  favor  of  either  party.  The 
other  Judges  concurred. 


BALTIMORE  BELT  R.  CO.  et  al.  v.   SATTLER. 

(Court  of  Appeals  of  Maryland,  Jan.  12, 1905.) 

[59  AU.   Rep.  654.] 

Pleading. 

Where  matters  are  pleaded  in  confession  and  avoidance  which  would 
be  admissible  under  the  greneral  issue,  the  fact  that  they  are  so  admis- 
sible does  not  make  the  plea  demurrable. 

Injury  to  Property  from  Construction  and  Operation  of  Railroad — 
Liability  in  Absence  of  Negligence. 
Where  property  is  damaf^ed  beyond  a  mere  incidental  inconvenience, 
which  unavoidably  follows  the  exercise  of  charter  powers  by  the  con- 
struction of  tunnels  and  the  operation  of  railroad  trains  therein, 
property  owners  affected  are  entitled  to  recover  the  dama^jres  without 
proof  of  nefifligfence  of  the  railroad,  though  the  construction  of  the 
tunnel  and  operation  of  the  trains  therein  were  under  the  direct  au- 
thority of  the  Legislature  of  the  state  and  the  city  wherein  the  tunnela 
were  constructed. 
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Samo — Direct  and  Conaequential  Damages.* 

Damages  may  be  recovered  for  injury  to  property  by  cona traction  of 
a  railroad  whether  they  reanlt  from  direct  inva^on  or  from  conaequen- 
tial ininries. 

NegliiiSence— Application  of  Statute  Changing  Burden  of  Proof. 

Code  Pub.  Geu.  Irawa  1889,  art.  23,  §  198,  providing  that  if  a  railroad 
company  injurea  any  atoclc,  or  if  injury  ia  occaaioned  by  fire  from  its 
engines,  it  shall  be  responsible  for  such  injuries,  unless  it  can  prove 
that  the  injury  complained  of  waa  committed  without  negligence  on 
the  part  of  the  defendant  or  its  agents,  merely  cbangea  the  burden  of 
proof  in  anch  casea,  and  doea  not  require  an  allegation  of  negligence  on 
the  part  of  a  railroad  in  a  anit  for  damages  to  property  by  the  construc- 
tion of  tnnnels  and  the  operation  of  traina  therein  adjacent  to  the 
property. 

Construction  of  Tunnol— Compliance  with  Ordinance — Expert  Testi- 
mony. 
In  an  action  against  a  railroad  for  damage  to  property  by  the  con- 
struction of  tunnels  and  operation  of  traina  therein  adjacent  to  the 
property,  where  the  case  waa  tried  on  evidence  offered  under  the  gen- 
eral iaane,  expert  testimony  was  admissible  to  show  that  the  defendant 
had  not  complied  with  a  city  ordinance  requiring  defendant  to  cover  an 
open  space  between  the  tunnels  with  a  ahed  stapplied  with  smoke 


Examination  of  Witnesses. 

A  party  ia  entitled  on  re-examination  to  interrogate  a  witness  for  the 
purpose  of  affording  an  opportunity  of  explaining  anawers  given  on 
cross-examination. 

Injury  to  Property  from  Construction  and  Operation  of  Railroads — 
Increased  Volume  of  Smoke — Expert  Testimony. 
In  an  action  against  a  railroad  for  damage  to  property  by  the  con- 
struction of  tunnels  and  operation  of  traina  therein  adjacent  to  the 
property,  expert  testimony  to  show  that  the  quantity  of  smoke  cast  on 
plaintiff's  land  waa  increased  by  the  existence  of  the  tunnels  in  that 
neighborhood  over  what  it  would  have  been  if  there  had  been  no 
tunnels  there  was  inadmissible. 

Harmless  Error. 

Where  plaintiff  and  others  testified  that  smoke  was  collected  in  the 
tnnnels,  and  forced  into  an  open  cut,  and  thence  on  plaintiff's  land, 
error  in  the  admission  of  expert  testimony  to  show  that  the  quantity 
of  smoke  cast  on  plaintiff's  land  was  increased  by  the  existence  of  the 
tunnels  was  harmless. 

Evidence — Effect  of  Smoke  on  Other  Property. 

Evidence  as  to  the  effects  produced  by  the  smoke  from  the  tunnels  in 
the  immediate  neighborhood  on  property  other  than  plaintiff's  was 
admissible. 

Expert  Testimony. 

Expert  testimony  aa  to  the  fact  that  amoke,  vapors,  and  vibrationa 
occasioned  by  the  tunnels  and  operation  of  trains  therein  caused  a 
diminution  in  the  value  of  plaintiff's  land  was  inadmissible. 

Same. 

Expert  testimony  as  to  the  exact  amount  and  extent  of  damage  by 
construction  and  operation  of  railroad  tunnels  to  adjoining  property  is 
inadmissible. 

Appeal  from  Court  of  Common  Pleas;  Henry  Stockbridge* 
Judge. 

Action  by  George  William  Sattler  against  the  Baltimore 

*See  foot-notes  appended  to  Stockdale  v,  Rio  Grande  Western  Ry. 
Co.  (Utah),  12  R.  R.  R.  527, 35  Am.  A  Eng.  R.  Caa.,  N.  S.,  527. 
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Belt  Railroad  Company  and  another.     From  a  judgment  for 
plaintifi,  defendants  appeal.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BOYD, 
and  SCHMUCKER.  jj. 

Duncan  K.  Brent  and  W.  Irvine  Cross,  for  appellants. 
Oscar  Wolfi  and  A.  S.  Niles,  for  appellee. 

FOWLER,  J.  This  is  an  action  to  recover  damages, 
brought  by  George  W.  Sattler,  of  Baltimore  City,  against  the 
Baltimore  Belt  and  the  Baltimore  &  Ohio  Railroad  Com- 
panies for  alleged  injury  to  bis  property,  caused  by  smoke 
and  unwholesome  vapors  discharged  by  the  engines  which 
are  run  over  the  Belt  Railroad,  and  by  the  large  amount  of 
noise  and  vibration  caused  by  such  engines  and  the  trains 
of  the  defendants.  The  narr.  alleges  ''that  by  reason  of  the 
said  discharge  of  smoke  and  offensive  and  unwholesome 
vapors  upon  the  plaintiff's  land,  and  by  reason  of  the  said 
noise  and  vibration  as  aforesaid,  upon  the  plaintiff's  said  land, 
it  is  rendered  far  less  desirable  for  dwelling  or  building  pur- 
poses than  it  otherwise  would  be,  the  plaintiff  is  deprived  of 
the  profits  and  advantages  that  would  reasonably  innre  to  him 
from  the  development  and  improvement  of  his  said  property, 
and  the  value  thereof  is  seriously  impaired.  *  *  *"  Jhe 
defendants  pleaded  the  general  issue.  Subsequently^  they 
asked  and  obtained  leave  to  file  an  additional  plea.  It  alleges 
that  the  Belt  Railroad  Company,  in  the  execution  of  the 
powers  conferred  on  it  by  its  charter  and  by  the  act  of 
Assembly  and  by  ordinance  of  the  city  of  Baltimore,  has  con- 
structed its  railroad  in  the  manner  and  upon  the  route  pre- 
scribed, and  said  railroad  is  now  being  operated  in  the  execu- 
tion of  the  powers  conferred  on  the  Belt  Railroad  Company  by 
its  charter,  the  act  of  Assembly,  and  said  ordinance;  that  the 
cars  and  engines  operated  over  said  road  are  all  of  the  best 
modern  type,  and  are  operated  in  a  careful  manner;  and 
that  the  noise,  smoke,  vapors,  and  vibration  and  other  in- 
conveniences complained  of  by  the  defendant  result  from  the 
operation  of  its  cars  and  engines  in  a  lawful  manner,  and 
that  any  damage  caused  the  plaintiff  by  the  operation  of  said 
railroad  has  been  caused  by  the  necessary  and  unavoidable 
result  of  the  operation  of  said  cars  and  engines  in  a  lawful 
manner.  The  plaintiff's  demurrer  to  this  plea  was  sustained, 
and  the  defendants  withdrew  their  pleas  previously  filed  and 
demurred  to  the  narr.  This  demurrer  was  overruled,  and  the 
defendants  filed  a  second  additional  plea,  which,  on  motion 
of  the  plaintiff,  was  not  received,  whereupon  the  defendants 
refiled  the  general  issue  pleas  and  their  first  additional  plea, 
a  demurrer  to  which  last-named  plea  had  already  been  sus- 
tained. It  was  again  demurred  to,  and  the  demurrer  again 
sustained.  During  the  course  of  the  trial  a  large  number  of 
exceptions  were  taken  to  rulings  upon  the  admissibility  of 
evidence  and  one  to  the  action  of  the  court  upon  the  prayers. 
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The  jadgment  was  in  favor  of  the  plaintiff,  and  this  is  the  de- 
fendants' appeal. 

Before  considering  the  questions  that  are  presented  by  the 
record  and  relied  on  here,  it  may  be  proper  to  say  that  we 
are  not  called  on  to  discnss  the  ruling  of  the  court  below  on 
the  defendants'  demurrer  to  the  narr.,  nor  that  relating  to  the 
plaintiff's  motion  ne  recipiatur,  because  the  former  is  pre- 
sented by  the  demurrer  which  was  sustained  to  the  additional 
plea,  and  all  objection  to  the  latter  was  abandoned  at  the 
hearing  in  this  court. 

The  first  question  presented  arises  upon  the  action  of  the 
lower  court  in  sustaining  plaintiff's  demurrer  to  the  defend- 
ants' additional  plea.  The  demurrer  is  based  upon  two 
grounds:  First,  that  the  plea  amounts  to  the  general  issue; 
and»  second,  that  it  asserts  the  legal  proposition  that  the 
plaintiff  is  not  entitled  to  recover  damages  for  the  injury 
alleged  in  the  declaration  without  proof  of  negligence. 
Counsel  for  both  sides  concur  in  saying  that  the  second 
ground  of  this  demurrer  is  the  main,  and  by  tar  the  most  im- 
portant, question  involved  in  this  appeal.  Whether,  there- 
fore, the  plea  is  subject  to  the  criticism  that  it  amounts  to 
the  general  issue,  and  for  that  reason  is  defective,  is  quite 
immaterial,  for  the  main  question,  namely,  whether  the  plain- 
tiff can  recover  without  alleging  and  proving  negligence  on 
the  part  of  the  defendants,  is  also  presented  by  the  demurrer 
to  the  narr.  and  by  the  ruling  of  the  court  on  the  plaintiff's 
prayers.  Briefly,  then,  in  regard  to  the  first  ground  of  this 
demurrer.  Vie  do  not  th*nk  the  plea  is  bad  on  the  first 
ground  relied  on.  Under  the  strict  rules  of  pleading  the 
defendants  have  a  right,  if  they  so  elect,  to  plead  specially  de- 
fenses in  confession  and  avoidance  which  would  be  admissi- 
ble in  evidence  under  the  general  issue,  and  the  fact  that  thev 
are  so  admissible  does  not  make  the  plea  bad.  Poe's  PI.  § 
641;  De  Lauder  v.  Baltimore  Co.,  94  Md.  7,  50  Atl.  427. 
Thus  in  this  plea  the  defendant  says  substantially:  "Yes,  I 
confess  that  there  is  smoke,  and  there  are  the  other  things 
complained  of  by  the  plaintiff;  but  they  all  necessarily  result 
from  the  operation  of  our  cars,  engines,  and  road  in  a  lawful 
manner."  The  plea,  therefore,  is  a  plea  of  confession  and 
avoidance.  McAllister  v.  State,  94  Md.  300,  50  Atl.  1046; 
Keedy  v.  Long,  71  Md.  388,  18  Atl.  704,  5  L.  R.  A.  759.  Be- 
fore proceeding  to  discuss  the  main  question  presented  by 
the  demurrer,  perhaps  it  would  be  desirable  for  the  purpose 
of  clearness  to  state  the  facts  of  the  case  more  at  large  than 
we  have  already  done. 

It  appears  from  the  evidence  that  the  plaintiff  has  for 
many  years  lived  at  2619  North  Charles  street,  Baltimore, 
and  that  he  is  the  owner  of  the  two  lots  of  ground,  the  dam- 
age to  which  is  the  basis  of  this  suit;  that  one  of  the  lots 
is  100  feet  front  on  Charles  street  immediately  south  of 
the  open  cut  of  the  Baltimore  Belt  Railroad,   and    run- 
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BiQg  back  184  feet;  that  the  other  lot  fronts  50  feet  on 
Charles  street,  with  the  same  depth  as  the  first-named  lot; 
that  between  these  two  lots  there  is  a  lot  50  feet  front  on 
Charles  street,  with  same  depth  as  the  others  just  named,  on 
which  is  situated  the  house  in  which  plaintiff  resides,  but 
does  not  own ;  that  the  two  lots  first  named,  damage  to  which 
is  here  claimed,  are  used  as  a  garden,  and  contain  shade 
trees,  walks,  fruit  trees,  flowers,  etc. ;  that  there  are  two 
tracks  in  the  open  cut  of  the  Baltimore  Belt  Railroad  imme- 
diately north  of  this  property,  over  which  tracks  a  great  num- 
ber of  trains  pass  during  the  day  and  night.  The  tunnel 
runs  a  little  beyond  the  front  yard  of  plaintiff's  lot, 
to  the  north,  and  the  smoke  and  the  gas  and  the 
vibration  are  caused  by  the  trains.  The  plaintiff  tes- 
tified, as  did  other  witnesses,  that  as  soon  as  the 
trains  come  out  of  the  tunnel  into  the  open  cut  in  front 
of  his  lots  they  draw  the  smoke  out  of  the  tunnel,  and  it  is 
cast  upon  his  property  to  such  an  extent  that  everything  is 
dirty  and  unpleasant;  that  the  noise  and  vibration  caused  by 
the  trains  are  very  unpleasant.  There  was  also  a  mass 
of  testimony  in  regard  to  the  injurious  effects  on  the  value  of 
the  plaintiff's  property  caused  by  the  injuries  complained  of, 
which  will  be  considered  later;  but  the  question  now  is 
whether,  assuming  the  plaintiff's  property  was  injured  in  the 
manner  and  to  the  extent  alleged  in  the  narr.  and  admitted  by 
the  plea,  he  can  recover  without  showing  negligence  on  the 
part  of  the  defendants. 

I.  The  case  of  Short  v.  Baltimore  City  Passenger  Rail- 
way Co.,  50  Md.  73,  33  Am.  Rep.  298,  was  much  relied  on  by 
the  defendants.  There  it  was  held  by  the  majority  of  this 
court  that  the  defendant  company  was  not  liable,  without 
proof  of  negligence,  for  damage  to  plaintiff's  house,  caused 
by  obstructing  the  natural  flow  of  water  in  the  street,  due  to 
clearing  snow  from  its  tracks;  and  Judge  Robinson  said, 
in  delivering  the  opinion  of  the  court,  that  the  broad  ques- 
tion was  presented  whether  damages  could  be  recovered 
irrespective  of  the  question  of  negligence  on  the  part  of  the 
railway  company,  and  that  the  true  test  in  actions  of  that 
kind  by  which  exemption  from  liability  is  to  be  determined 
is  whether  in  the  act  complained  of  the  owqer  has  used  his 
property  in  a  reasonable,  usual,  and  proper  manner,  taking 
care  to  avoid  unnecessary  injury  to  others.  It  was  upon 
Short's  Case,  supra,  and  the  provision  of  our  Code  (Pub. 
Gen.  Laws  1889,  §  198,  art.  23)  that  the  defendants  based 
their  contention  that  there  can  be  no  recovery  in  this  case 
without  proof  of  defendants'  negligence.  The  section  of  the 
Code  just  referred  to  provides  that  railroad  companies  shall 
be  responsible  for  damages  resulting  in  the  killing  of  cattle, 
etc.,  or  by  fire  from  their  engines,  unless  they  ''can  prove 
*  *  *  that  the  injury  complained  of  was  committed  with- 
out any  negligence. "     Undoubtedly,   if  the  rule  laid  down 
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in  Short's  Case  is  applicable  in  all  its  breadth  to  this*  the 
defendants'  contention  needs  little  more  to  sustain  it.  so  far  as 
Maryland  authority  is  concerned,  for  that  case  declares  that* 
if  the  act  there  complained  of  was  lawful*  and  if  the  defendant 
used  its  property  in  a  reasonable,  usual,  and  proper  manner, 
taking  care  to  avoid  unnecessary  injury  to  others,  no  re- 
covery can  be  had,  even  though  damage  should  follow  such 
use.  The  plea,  the  demurrer  to  which  we  are  considering, 
alleges  that  the  injuries  here  complained  of  are  only  such  as 
necessarily  and  unavoidably  result  from  the  operation  of  the 
road  lawfully.  Let  us,  therefore,  in  the  first  place,  examine 
Short's  Case,  in  order  to  see  what  is  the  full  scope  of  the  rule 
there  laid  down  by  the  majority  of  the  court  and  the  grounds 
upon  which  it  is  based;  and  then,  secondly,  to  ascertain 
whether. the  provisions  of  the  Code  just  referred  to  have 
any  bearing  upon  the  question  raised  by  this  demurrer. 
What  are  the  facts  of  the  Short  Case?  On  the  6th  January, 
1877,  there  was  a  heavy  fall  of  snow,  and  in  clearing  its  track 
the  Baltimore  City  Passenger  Railway  Company  threw  the 
snow  off  towards  the  curb,  and  thereby,  as  it  was  alleged, 
obstructed  the  natural  flow  of  the  water  at  the  corner  of  Gay 
and  Hoffman  streets.  A  very  heavy  rain — '^one  of  unusual 
severity" — followed  the  snow,  and  the  plaintiff's  house  was 
flooded  with  water.  He  asked  the  court  to  instruct  the  jury 
that  if  they  should  find  that  the  railroad  company  obstructed 
the  natural  flow  of  the  water  on  the  street,  and  by  reason  of 
such  obstruction  plaintiff's  house  was  flooded,  he  was  entitled 
to  recover.  This  prayer  was  modified  by  the  court  below  to 
the  effect  that,  if  the  defendant  company  exercised  ordinary 
care  in  removing  the  snow  from  its  track,  and  that  the  dam- 
age was  attributable  either  to  the  conformation  of  the  ground 
and  the  situation  of  the  injured  premises,  or  to  a  storm  of 
such  extraordinary  severity  that  the  usual  drainage  provided 
by  the  city  would  not  carry  the  water  off,  then  their  verdict 
should  be  for  the  defendant.  This  prayer,  as  modified,  was 
granted.  And  in  the  opinion  of  the  court  the  conclusion 
arrived  at  is  placed  upon  two  grounds:  First,  that  the  de- 
fendant, in  the  act  complained  of,  was,  as  matter  of  law, 
using  its  property  'Mn  a  reasonable,  usual,  and  proper  man- 
ner"; and,  second,  that  if,  as  matter  of  fact,  the  damage  was 
attributable  to  the  conformation  of  the  ground,  or  to  a  storm 
of  extraordinary  and  unusual  severity,  the  plaintiff  could 
not  recover.  So  that  what  was  decided  as  matter  of  law  in 
Short's  Case  was  this,  and  no  more:  that  the  act  complained 
of  in  that  case  was  authorized  by  the  charter  of  the  defend- 
ant and  the  ordinances  of  the  city  of  Baltimore,  and  that, 
therefore,  ''the  throwing  of  the  snow  on  the  bed  of  the  street 
was  using  the  street  in  a  usual,  reasonable,  and  proper  man- 
ner," and  that  the  plaintiff  could  not  recover  unless  the  de- 
fendant was  guilty  of  negligence.  Without  intending  to 
question  the  decision  in  Short's  Case,  so  far  as  applicable  to 
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the  facts  of  that  case,  we  do  not  tbink  it  affords  the  defeod- 
ant  any  jastification  in  aslcing  ns  to  sustain  its  plea  in  the 
case  now  before  us.  What  is  that  plea?  We  have  already 
recited  its  substantial  allegations.  It  is  sufiBcient  now  to 
recall  that  it  alleges  that  all  the  injurious  acts  complained  of 
in  plaintiff's  declaration  are  only  such  as  necessarily  result 
from  the  operation  of  defendants'  road  and  the  running  of 
their  cars  and  engines.  While  the  demurrer,  of  course,  ad- 
mits all  matters  of  fact  well  pleaded,  it  does  not  admit  matters 
of  law,  and  hence  the  question  whether  the  acts  complained 
of  in  the  declaration  and  admitted  by  the  plea  are  authorized 
and  justified  by  defendants'  charter  and  the  city  ordinances 
must  ultimately  be  decided  by  the  court,  and  not  by  the  jury, 
whether,  therefore,  the  defendants,  in  the  construction  of  the 
tunnel  and  in  the  operation  of  their  road  and  the  running  of 
their  engines  and  cars,  were  acting  in  a  lawful  manner,  de- 
pends upon  their  charter  and  the  ordinances  of  the  city  of 
Baltimore  passed  in  pursuance  thereof.  By  their  charter 
they  were  authorized  to  build  their  road  for  the  most  part 
through  a  tunnel  through  the  city  of  Baltimore,  with  the 
consent  and  upon  the  conditions  prescribed  by  the  ordinances 
of  the  city.  By  Ordinance  83,  §  5,  certain  provisions  were 
enacted,  providing  how  the  tunnel  should  be  ventilated  in 
addition  to  the  ventilation  afforded  by  the  mouths  thereof; 
and  by  section  14  of  the  same  ordinance  it  was  declared  that 
the  provisions  of  said  ordinance  shall  be  deemed  conditions 
of  the  consent  of  the  municipal  authorities  to  the  passage  of 
said  road  through  the  city  of  Baltimore,  and  as  prescribing 
the  manner,  terms,  and  conditions  upon  which  the  streets, 
etc.,  or  ground  of  any  kind  in  said  city,  may  be  used  by  said 
railroad  company.  This  ordinance  was  approved  May  14, 
1890.  Ordinance  84,  approved  on  the  same  day,  provided 
that  in  the  open  cut  immediately  north  of  the  plaintiff's  lot 
should  be  established  a  station,  the  train  sheds  of  which 
shall,  however,  be  so  constructed  as  to  cover  the  whole  of  the 
railroad  tracks  and  platform  in  said  cut,  and  be  provided 
with  smoke  escapes,  the  tops  of  which  shall  be  not  less  than 
25  feet  above  the  level  of  Charles  street.  It  is  further  pro- 
vided that  the  provisions  of  this  ordinance  shall  be  construed 
to  all  intents  and  purposes  as  though  they  bad  been  inserted 
in  Ordinance  83  and  hence  the  compliance  with  the  provision 
of  this  ordinance  requiring  the  covering  of  the  open  cut,  from 
which  the  narr.  alleges  and  the  plea  admits  all  the  damage 
complained  of  arises,  is  expressly  made  a  condition  to  the 
consent  of  the  municipal  authorities  to  the  passage  of  rail- 
road through  the  city.  Now,  the  narr.  alleges  and  the  plea 
admits  that  the  plaintiff's  property  was  damaged  by  the 
smoke,  noise,  vapor,  etc.,  which  was  caused  by  the  running 
of  the  defendants'  trains.  The  plea  also  alleges  that  all  this 
injury  was  the  unavoidable  result  of  the  operation  of  de- 
fendants' cars  in  a  lawful  manner.     Of  course,  this  last  allega- 
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tion  is  not  admitted  by  the  demurrer,  because  matters  of  law 
never  pre  so  admitted.  Therefore  the  demurrer  does  not 
admit  that  the  acts  which  produced  the  injury  were  lawful. 
The  charter  and  Ordinance  83  referred  to  in  the  plea  do  un- 
doabtedly  authorize  the  defendants  to  run  trains  through  the 
tnnoel,  and  therefore  it  could  lawfully  do  so;  but  surely  it 
cannot  follow  that  because  the  defendants  allege  they  did  this 
lawful  act  in  a  lawful  manner  it  necessarily  follows  they  did 
so.  Whether  they  did  or  did  not  is  a  question  of  law  for  the 
court  to  decide.  In  the  face  of  the  allegations  of  injury  to 
plain tifi's  property,  all  of  which  are  conceded,  can  we  say 
that  the  defendants  acted  in  a  lawful  manner?  No  one— 
neither  private  individual  nor  a  corporation— has  the  right  in 
the  use  of  his  property  to  injure  his  neighbor  as  it  is  conceded 
the  plaintiff  is  injured  by  the  acts  complained  of.  Such 
injuries  are  neither  in  fact  nor  law  only  such  as  necessarily 
follow  the  lawful  use  of  chartered  privileges.  Not  so  in  fact, 
because  we  all  know  from  observation  and  experience  that 
such  lawful  use  does  not  produce  the  result  alleged,  and,  if  it 
did,  it  would  be  impossible  to  reside  in  close  proximity  to 
railroads;  and  not  so  in  law,  because  it  is  the  law  everywhere 
that  every  one  shall  so  use  his  own  property  as  not  to  injure 
his  neighbor.  But  not  only  so,  we  have  frequently  held  that, 
where  a  trade  or  business  is  carried  on  in  such  a  manner  as 
to  interfere  with  the  reasonable  and  comfortable  enjoyment 
by  another  of  his  property,  or  which  occasions  material 
injury  to  the  property  itself,  a  wrong  is  done  to  a  neighbor- 
ing owner  for  which  an  action  will  lie.  And  this,  too,  with- 
out regard  to  the  locality  where  such  business  is  carried  on, 
and  although  the  business  may  be  a  lawful  business,  and  one 
useful  to  the  public,  and  although  the  best  and  most  approved 
appliances  and  methods  may  be  used  in  the  conduct  and  man- 
agement of  the  business.  Susquehanna  Fertilizer  Co.  v. 
Malone  (Md.)  20  Atl.  900,  9  L.  R.  A.  737,  25  Am.  St.  Rep. 
59S;  Same  v.  Spangler  (Md.)  39  Atl.  270.  This  rule  applies 
to  individuals  and  corporations  alike.  From  what  we  have 
said  it  will  appear  that,  while  the  court  held  in  Short's  Case 
that  in  the  act  there  complained  of  the  defendant  company, 
in  view  of  their  charter  and  the  ordinances  of  the  city,  used 
the  street  in  a  reasonable  and  proper  manner,  and  that,  if 
there  was  no  negligence,  no  recovery  could  be  had,  we  are  of 
opinion  that  in  this  case,  while  the  defendants  had  the  right 
to  run  their  trains,  they  had  no  right  given  them  by  their 
charter  or  otherwise  to  operate  them  in  such  a  manner  as  to 
injure  the  plaintiff's  property  to  the  extent  it  is  conceded  it 
was  injured. 

It  will  be  observed  that  the  plea  is  based  upon  and  refers 
only  to  its  charter  and  Odinance  83  of  1889-1890  as  justify- 
ing its  acts  and  making  them  lawful.  No  reference  whatever 
is  made  to  the  later  Ordinance  No.  84  of  1890,  nor  to  No.  81 
of  1901.  and  both  of  which  it  was  agreed  should  be  and  were 
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offered  in  evidence,  and  by  the  first  of  which  the  defendants 
were  required  to  build  certain  sheds  with  smoke  escapes,  and 
by  the  second  of  which  they  were  relieved  of  that  duty  upon 
certain  conditions. 

If,  then,  as  we  have  said,  the  injuries  to  the  plaintiff's 
property  were  such  as  alleged  and  admitted,  it  would  be  im- 
possible for  the  defendants  to  successfully  seek  protection  un- 
der their  charter,  the  acts  of  Assembly,  or  the  city  ordinances. 
In  Cogswell  v.  N.  Y.,  etc.,  R.  Co.,  103  N.  Y.  10,  8  N.  E.  537, 
S7  Am.  Rep.  701,  it  was  held  that  ''the  statutory  sanction 
which  will  justify  an  injury  to  private  property  by  a  railroad 
corporation,  and  without  the  consent  of  the  owner,  must  be 
express,  or  given  by  clear  and  unquestionable  implication 
from  the  powers  expressly  conferred,  so  that  it  can  be  said 
that  the  Legislature  contemplated  the  doing  of  the  very  act 
which  occasioned  the  injury."  If  it  be  assumed,  however, 
that  the  Legislature  of  Maryland  intended  to  confer  power 
upon  the  defendants  not  only  to  use  the  open  Cut  and  tunnel, 
but  also  to  use  them  in  such  a  way  as  is  alleged  and  admitted 
— i.  e.,  to  the  serious  injury  of  the  plaintiff,  and  his  great  dis- 
comfort— and  at  the  same  time  deprive  him  of  all  remedy, 
such  legislation  would,  we  think,  clearly  be  invalid.  Thus, 
in  the  case  of  Stevens  v.  Canal,  12  Mass.  466,  it  was  held  that 
if,  in  such  a  case,  where  private  property  is  taken  by 
authority  of  the  Legislature  without  affording  at  the  same 
time  means  of  relief  and  indemnification,  the  owner  of  the 
property  would  undoubtedly  have  his  action  for  damages  at 
common  law  against  those  who  should  cause  the  injury.  For 
although  it  might  be  lawful  to  do  what  the  Legislature  should 
authorize,  yet  to  enforce  the  principles  of  the  Constitution 
for  the  security  of  private  property  it  might  be  necessary  to 
consider  such  legislation  as  inoperative  so  far  as  it  trenched 
upon  the  rights  of  individuals.  This  decision  announces  only 
well-settled  law.  Pumpelly  v.  Green  Bay,  13  Wall.  166,  20. 
L.  Ed.  557. 

2.  But  if  it  could  be  assumed  that  the  Legislature  and  city 
of  Baltimore  intended  to  and  did  give  the  defendants  the 
right  to  do  the  very  acts  which  resulted  in  such  serious  dam- 
age, then  under  the  well-settled  rule  laid  down  in  the  Reaney 
Case,  42  Md.  117,  the  fact  that  the  acts  were  lawful,  and  free 
from  negligence,  would  not  protect  the  defendants,  if  dam- 
age follows.  We  might  say  here  as  was  said  in  the  case  just 
cited:  ''In  this  case  the  jury  have  found  that  the  property 
of  the  plaintiff  has  been  damaged  to  the  extent  of  $3,noo,  and 
it  would  be  a  reproach  to  the  law  if  the  courts  were  required 
to  determine  that  it  was  a  case  of  damnum  absque  injuria,  and 
that  there  was  no  redress  for  such  a  wrong."  Of  course,  it 
may  be  conceded  that  if  the  damage  which  resulted  was  only 
that  incidental  inconvenience  which  unavoidably  follows  the 
exercise  of  charcer  powers,  we  might  say,  as  was  said  in  Balti- 
more &  P.  R.  R.  Co.  V.    Baptist  Church,    108  U.  S.  317,   2 
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Sap.  Ct.  7i9»  27  L.  Ed.  739,  that  such  damage  is  withoat 
remedy,  and  that  'Uhe  private  inconvenience  in  such  case 
must  be  suffered  for  the  public  accommodation.'*  But  we 
have  already  said  that,  in  our  opinion,  the  damages  and 
injories  here  alleged  and  admitted  are  not  of  such  a  character. 

But  again,  if  in  view  of  our  decisions  it  could  be  said  that 
the  injuries  to  the  plaintiff's  property  do  not  amount  to  an 
actual  invasion,  does  that  fact  exculpate  the  defendants?  It 
is  argued  that  the  lawful  act  done  in  the  Reaney  Case,  for 
which  there  was  a  recovery,  resulted  in  an  actual  invasion, 
and  that  hence  that  case  has  no  application  here.  But  there 
are  a  number  of  other  cases  in  which  it  has  been  held  that 
a  recovery  may  be  had  for  consequentiah  injuries  caused  by  a 
lawful  act  even  when  there  is  '^no  taking";  so  that  an  action 
lies  in  both  cases.  Garrett's  Case,  79  Md.  277,  29  Atl.  830, 
24  L.  R.  A.  396;  Reaney's  Case,  42  Md.  117;  L.  R.  R.  v. 
Webster,  81  Md.  529,  32  Atl.  186;  and  other  cases  not  nec- 
essary to  cite.  Why  there  should  be  any  difference  made  in 
the  right  to  recover  if  there  is  an  actual  invasion  and  when 
the  damage  is  only  consequential,  it  is  difficult  to  understand, 
for  the  damage,  loss,  inconvenience,  and  discomfort  to  the 
owner  may  be  as  great  in  one  case  as  in  the  other.  In  Guest 
V.  Church  Hill,  90  Md.  689,  45  Atl.  882,  we  held  that  the 
overflowing  of  the  land  of  an  individual  with  water  is  an 
invasion  thereof;  and  the  fact  that  smoke,  noise,  and  vapor 
caused  the  injury  here  can  make  no  difference;  certainly 
none  in  the  right  to  recover.  Adams  v.  Michael,  28  Md.  123, 
17  Am.  Rep.  si6,  and  Fertilizer  Co.  v.  Spangler,  86  Md.  562, 
39  Atl.  270. 

We  will  not  stop  to  discuss  the  conflict  of  authority  upon 
this  question.  In  some  of  the  text-books,  as  well  as  in  the 
decisions  of  some  of  the  courts  of  last  resort,  a  contrary  view 
is  held;  but  in  the  recent  case  of  N.  Y.,  etc.,  R.  Co. 
V.  Jones,  94  Md.  37,  50  Atl.  423,  Judge  Pearce,  in  deliver- 
ing the  opinion  of  this  court,  said  that  the  case  of  Hatch 
V.  Vermont  Cent.  R.  Co.,  25  Vt.  50,  opinion  by  Judge 
Redfield,  in  which  it  was  held  that  railroad  companies 
are  not  liable  for  necessary  consequential  damages 
accruing  to  premises  not  taken,  could  not  be  ap- 
proved. So  that  we  may  say  that  the  law  is  settled  in  the 
state  by  a  number  of  cases  that  damages  may  be  recovered 
whether  they^  result  from  direct  invasion  or  from  conse- 
quential injuries. 

3.  We  do  not  perceive  what  application  the  provisions  of 
article  23,  §  198,  Code  Pub.  Gen.  Laws  1889,  have  to  this 
question.  It  is  there  provided  that  if  railroad  companies  in- 
jure any  stock,  as  cattle,  horses,  etc.,  or  if  injury  is  occasioned 
by  fire  from  their  engines, ''unless  the  said  company  can 
prove  to  the  satisfaction  of  *  *  *  the  tribunal  before 
which  the  suit  may  be  tried  that  the  injury  complained  of 
was  committed   without  negligence  on  the  part  of  the  com- 
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paoy  or  its  agents*  they  shall  be  responsible  for  sncb  in- 
juries." Upon  its  face  this  statute  changes  in  the  special 
cases  mentioned  the  recognized  burden  of  proof.  Before  it 
was  passed,  in  order  to  recover  for  injuries  to  cattle,  etc.,  as 
therein  mentioned,  the  plaintiff  could  not  maintain  his  suit 
unless  he  proved  negligence.  Now,  however,  he  may  prove 
the  injury,  and  it  becomes  the  duty  of  the  defendant  to  prove 
that  the  injury  was  committed  without  any  negligence.  But 
we  are  not  to  assume  that  this  statute  makes  any  other  change 
either  in  the  general  law  or  in  the  rule  regulating  the  burden 
of  proof  in  any  other  respect.'  The  duties  and  liabilities  of 
railroad  corporations  in  relation  to  the  owners  of  property 
along  their  roads  remain  the  same  in  all  other  respects. 
Hence,  if  the  defendants  would  have  been  liable  before  article 
23,  §  198,  Code  Pub.  Gen.  Laws  1889,  was  adopted,  for  the 
injuries  here  complained  of,  it  is  liable  now.  ^  And  if  the  de- 
fendants were  liable — as  we  have  already  said  they  were — 
irrespective  of  this  provision  of  the  Code,  they  still  so  con- 
tinue. We  are  of  opinion  that  the  demurrer  was  properly 
sustained.  What  we  have  said  also  disposes  of  the  questions 
raised  by  the  exception  to  the  ruling  on  the  prayers. 

4.  This  brings  us  to  the  exceptions  relating  to  the  rulings 
upon  the  testimony.  Defendants'  sixth,  seventh,  and  tenth 
exceptions  were  taken  to  the  allowance  of  questions  to  be 
asked  several  witnesses  for  the  purpose  of  showing  defend- 
ants' violation  of  the  Ordinance  No.  84  of  1889^1890,  which 
was  offered  in  evidence  without  objection.  This,  it  will  be 
remembered,  is  the  ordinance  which  required  the  defendants 
to  cover  the  open  space  with  a  shed  supplied  with  smoke 
escapes.  In  the  first  place,  both  of  the  witnesses  to  whom 
these  questions  were  addressed  were  shown  to  be  experts,  and 
it  seems  to  us  that  sufficient  ground  was  laid  in  their  prelimi- 
nary examination  to  qualify  them  to  testify  as  experts  on  the 
subject  of  the  ventilation  of  tunnels.  We  have  held  that  the 
defendants'  plea  was  bad,  and  therefore  the  case  was  prop- 
erly tried  on  the  evidence  offered  under  the  general  issue 
plea.  In  effect,  the  defendants'  defense  was,  as  said  in  N. 
Y.,  etc.,  R.  Co.  v.  Jones,  supra,  nothing  more  than  a  denial 
of  the  right  of  the  plaintiff  to  recover,  and  it  was  therefore 
proper  for  him  to  prove  that  the  defendant  had  failed  to  com- 
ply with,  the  requirements  of  the  ordinance  in  question.  The 
testimony  involved  in  these  exceptions  (the  sixth  and 
seventh)  related  to  this  ordinance,  and  the  failure  of  the  de- 
fendants to  erect  the  required  sheds  and  smoke  escapes,  and 
was  therefore  admissible.  The  ninth  exception  was  taken 
to  the  asking  of  one  of  the  witnesses  on  re-examination  a 
question  for  the  purpose  of  affording  him  an  opportunity  of 
explaining  some  of  bis  answers  given  on  cross-examination. 
This,  of  course,  was  proper  and  legitimate.  The  eighth  ex- 
ception was  taken  to  the  admission  of  certain  testimony  of 
Mr.  Hook,  who  testified  as  an  expert  on  the  ventilation  and 
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coostmction  of  tnnoels.  The  testimony  objected  to  was  this: 
That  ID  bis  opinion  tbe  quantity  of  smoke  cast  on  Mr. 
Sattler's  land  was  increased  by  tbe  existence  of  tbe  tunnels 
in  tbat  neigbborbood  over  wbat  it  would  bave  been  if  tbere 
had  been  no  tunnels  tbere.  It  does  not  appear  to  us  tbat  tbe 
fact  proposed  to  be  proved  by  tbis  witness  is  sucb  testimony 
as  can  be  given  by  an  expert.  Tbe  court,  or  any  member  of 
tbe  jury,  knew  quite  as  well  as  tbe  witness  tbat,  if  tbe  road 
ran  all  tbe  way  tbrough  an  open  cut,  tbe  smoke  would  be  dis- 
tributed all  aloDg  tbe  wbole  distance,  and  necessarily  tbere 
could  not  be  so  mucb  of  it  at  any  particular  point.  Tbe  fact, 
bowever,  tbat  tbe  smoke  is  collected  in  tbe  tunnels,  and 
forced  into  tbe  open  cut,  and  tbence  upon  tbe  plaintiff's  land, 
was  testified  to  by  tbe  plaintiff  and  otbers,  and  bence  tbe  de- 
fendants were  not  injured  by  tbe  proof  of  tbe  witness'  opinion 
to  the  same  effect.  Tbe  thirteenth,  fourteenth,  twenty- 
sixth,  and  twenty-ninth  exceptions  were  taken  to  tbe  admis- 
sion of  testimony  as  to  the  effects  produced  by  tbe  smoke, 
etc.,  in  tbe  immediate  neighborhood  on  property  other  than 
the  plaintiff's.  This  testimony  was  admissible.  How  better 
could  tbe  plaintiff  establish  bis  case.^  If  his  property  alone, 
of  all  others  similarly  situated,  was  affected,  and  if  he  alone, 
of  all  those  who  lived  near  the  open  cut,  was  made  uncom- 
fortable, the  jury  might  well  have  said  it  was  bis  fault,  and 
not  that  if  tbe  defendants.  And  the  only  way  to  show  that 
others  and  their  property  were  affected  in  tbe  same  way, 
though  perhaps  in  different  degrees,  was  to  show  this  condi- 
tion by  those  who  were  personally  acquainted  with  the  situa- 
tion. Cooper  v.  Randall,  59  111.  317;  Doyle  v.  M.  R.  Co.,  128 
N.  Y.  495,  496,  28  N.  E.  495.  Exceptions  fifteenth,  twenty- 
first,  twenty-seventh,  thirty-first,  thirty-second,  and  thirty- 
third  rest  upon  tbe  admission  of  expert  testimony  as  to  the  fact 
that  the  smoke,  vapors,  vibration,  etc.,  caused  a  diminution 
in  the  value  of  tbe  plaintiff's  lots,  and  exceptions  sixteenth, 
seventeenth,  nineteenth,  twentieth,  twenty-second,  twenty- 
third,  twenty-fourth,  and  twenty-fifth  are  based  upon  the 
action  of  the  court  in  allowing  expert  testimony  to  show  tbe 
amount  or  extent  of  the  damage.  Tbe  general  rule,  of  course, 
is  that  facts,  and  not  opinions,  must  be  given  in  evidence. 
Expert  testimony  is  a  well-known  exception  to  tbis  settled 
rule;  and  the  question,  then,  is  whether  the  testimony  just 
referred  to  is  included  within  tbe  exception.  The  rule  in  re- 
gard to  the  admissibility  of  expert  testimony  is  well  settled. 
In  the  case  of  Stumore  v.  Shaw,  68  Md.  19,  11  Atl.  362,6 
Am.  St.  Rep.  412,  it  is  thus  stated  by  the  late  Judge  Miller, 
who  delivered  the  opinion  of  tbe  court:  ''There  is  a  general 
concurrence  of  authority  and  decisions  in  support  of  the 
proposition  that  expert  testimony  is  not  admissible  upon  a 
question  which  the  court  or  jury  can  themselves  decide  upon 
the  facts;  or,  stated  in  other  words,  if  the  relation  of  facts 
and  their  probable  results  can  be  determined  without  special 
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skill  or  study,  the  facts  themselves  mast  be  given  in  evi- 
dence, and  the  conclusions  or  inferences  drawn  by  the  jury.'* 
Again:  ''Where  the  question  can  be  decided  by  such  expe- 
rience and  knowledge  as  are  ordinarily  found  in  the  common 
walks  of  life,  the  jury  are  competent  to  draw  the  proper  in- 
ferences from  the  facts,  without  hearing  the  opinions  of  wit- 
nesses." Turnpike  Co.  v.  Leonhardt,  66  Md.  73,  5  Atl.  346. 
Without  undertaking  to  lay  down  any  general  rule,  it  appears 
to  us  that,  certainly  so  far  as  the  proof  of  the  fact  of  damage 
is  concerned,  there  ought  not  to  be  any  doubt.  It  can  hardly 
be  said  that  it  requires  either  special  knowledge  or  skill  to 
enable  a  witness  who  has  seen  the  property  in  question,  and 
has  observed  the  effects  of  the  alleged  injurious  acts,  to  say 
whether  the  condition  thereby  produced  is  beneficial  or 
otherwise.  Strictly  speaking,  perhaps,  no  witness,  whether 
expert  or  not,  should  be  allowed  to  draw  from  the  facts  the 
conclusion  that  the  property  is  damaged,  for  the  jury  are 
quite  as  competent  to  do  that  as  the  witness.  But  we  believe 
the  practice  in  this  state  has  been  otherwise,  and  witnesses 
who  are  acquainted  with  the  property,  and  have  observed  the 
effects  of  the  alleged  tort,  have  been  generally  allowed  after 
giving  the  facts  to  the  jury  to  testify  as  to  the  fact  of  dam- 
age. In  regard  to  the  other  question,  whether  expert  testi- 
mony is  admissible  to  prove  the  exact  amount  of  damage, 
there  is  a  wide  difference  of  opinion.  In  2  Lewis  on 
Eminent  Domain,  §  436,  it  is  said  that  such  testimony  has 
been  held  admissible  in  the  following  states:  Arkansas,  Cali- 
fornia, Illinois,  Maine,  Massachusetts,  Minnesota,  Missouri, 
Oregon,  Pennsylvania,  Texas,  West  Virginia,  and  Wisconsin, 
while  the  contrary  has  been  held  in  Alabama,  Georgia,  In- 
diana, Iowa,  Kansas,  Nebraska,  New  Jersey,  New  York, 
and  Rhode  Island.  It  is  not  desirable  to  enlarge  the  limits 
within  which  expert  testimony  is  admissible,  and  whenever 
the  ultimate  fact  desired  to  be  proved  is,  from  the  nature  of 
the  issue,  especially  confided  to  the  jury,  such  evidence  should 
be  rigidly  excluded.  The  object  for  which  the  jury  is  sworn 
— that  is  to  say,  if  they  find  there  is  damage — is  to  find  the 
extent  of  it,  measured  in  dollars  and  cents.  But  to  allow  the 
expert  to  give  such  testimony  not  only  puts  him  in  the  place 
of  the  jury,  but  permits  him  to  indulge  in  mere  speculation. 
Witnesses  who  are  competent  for  that  purpose  may  testify  as 
to  the  value  of  the  property  before  and  after  the  alleged  in- 
jury. But  it  by  no  means  follows  that  the  injury  is  the  sole 
cause  of  the  diminution,  if  any  exists.  Whether  it  is  or  not, 
or  to  what  extent,  is  for  the  jury,  and  not  the  witness,  to  de^ 
termine.  In  Roberts  v.  N.  Y.  E.  R.  R.  et  al,  128  N.  Y.  464, 
28  N.  E.  487,  13  L.  R.  A.  499.  Pcckham,  J.,  said:  **The 
first  question  asked  of  this  witness  to  which  exception  is 
taken  *  *  *  calls  for  his  opinion  as  to  the  amount  of 
damage.  *  *  *  The  precise  question  which  is  to  be  de- 
termined by  the  court  and  jury  is  by  this  interrogatory  placed 
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before  the  witness  for  bis  opinion  and  decision.  To  permit 
it  to  be  answered  is,  beyond  all  question,  against  the  great 
mass  of  authority  in  this  and  other  states."  Again  quoting 
from  the  same  case:  '^Expert  evidence  of  the  actual  value  of 
real  estate  is  proper,  and  in  many  cases  essential.  The 
present  value  of  the  propetty  of  the  plaintiff  can  be  proved 
by  expert  evidence — both  the  value  of  the  fee  and  the  rental 
value.  Both  classes  of  value  could  also  be  proved  by  expert 
evidence  as  of  a  time  immediately  prior  to  the  building  of 
this  road.  They  are  opinions  based  on  facts  which  now 
exist  or  which  once  existed,  and,  if  the  expert  have  knowledge 
of  them,  be  should  be  permitted  to  state  it.  As  to  what  the 
value  would  have  been  under  circumstances  which  never 
existed,  he  knows  and  can  know  nothing,  but  must  form  an 
opinion  wholly  speculative  in  its  nature,  which  opinion  must 
be  based  on  data  perfectly  easy  for  him  to  state,  and  from 
which,  when  once  stated,  an  ordinarily  intelligent  jury  can 
draw  as  just  and  fair  an  inference  of  a  possible,  yet  conject- 
ural, value,  as  could  the  expert.  And  that  very  inference 
mnst  in  some  way  be  drawn  by  the  jury,  for  it  is  the  question 
it  is  called  upon  to  decide.*'  Roberts  v.  Railroad,  supra. 
But  it  has  often  been  said  that  it  would  be  inconsistent  to 
bold  that  testimony  as  to  the  exact  amount  of  damage  is  not 
aditiissible,  and  at  the  same  time  admit  proof  of  value  before 
and  after  the  injury  (2  Lewis  on  Eminent  Domain,  §  436; 
Rogers  on  Expert  Testimony,  §  1^3),  leaving  it  to  the  jury 
only  to  make  the  simple  calculation  involved  in  substracting 
the  one  value  from  the  other.  But  the  error  of  this  view, 
we  think,  consists  in  assuming  that  that  is  the  only  duty  the 
jury  have  to  perform  in  this  respect.  We  have  already 
indicated  our  view  in  regard  to  the  respective  provinces  of 
the  jury  and  the  witness  in  this  important  matter.  In  Rail- 
way Co.  V.  Gardner,  45  Ohio  St.  323,  13  N.  E.  69,  the  Supreme 
Court  of  that  state  held  that  the  primary  facts  which  enable 
the  jury  to  determine  the  extent  of  the  injury  are  the  values 
of  the  land  before  and  after  the  alleged  tort.  ''If  it  be  con- 
tended," said  Chief  Justice  Owen,  ''that  when  a  witness  has 
stated  what,  in  his  opinion,  is  the  difference  in  the  valae  of 
the  land  before  and  after  the  location  of  the  road,  or  bow 
much  less  it  is  worth  after  than  before,  he  has  substantially 
stated  the  substantive  fact  to  be  ascertained  [that  is  to  say, 
the  amount  of  damage],  the  obvious  answer  is  that  he  is,  by 
this  form  of  inquiry  [that  is,  the  inquiry,  "How  much  is  the 
damage?"]  left  to  estimate  in  his  own  mind  the  amount  of 
damages  sustained,  and  give  this  to  the  jury  as  the  difference 
in  value.  There  is  no  assurance  that  he  will,  in  making  his 
estimate,  take  into  account  the  actual  value  before  and  after 
the  location  of  the  road.  Indeed,  there  is  no  assurance  that 
he  may  have  an  intelligent  opinion  of  the  value  of  the  land 
affected  either  before  or  after  such  location,  except  that  he 
has  qualified  himself  in  the  opinion  of  the  court  as  a  wit- 
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ness."  It  18,  of  course,  no  answer  to  say  that  the  witness 
may  be  cross-examined,  for  that  has  never  been  considered  a 
test  of  the  competency  of  a  witness  or  the  admissibility  of 
testimony.  We  are  of  opinion,  therefore,  that  it  was  error  to 
have  permitted  experts  to  give  their  opinions  as  to  the  fact 
as  well  as  to  the  exact  amount  of  damage. 

What  we  have  said  covers  all  the  exceptions  relied  on  in 
the  brief  of  the  defendants.  All  others  were  abandoned  at 
the  hearing  in  this  court.  It  follows  that  for  the  errors  indi- 
cated the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  awarded. 


CAMDEN  INTERSTATE  RY.  CO.  v.  SMILEY. 

(Court  of  Appeals  of  Kentucky,  Jan.  20, 1905.) 

[84  S,  W.  Rep.  523.] 

Obstruction  of  Street — Railroad  Viaduct— Injury  to  Abutting  Property 
— Amendment  of  Petition. 
Where,  in  a  suit  by  the  owner  of  property  abutting-  on  a  street  for 
an  injunction  restraining  the  erection  of  a  railroad  viaduct  in  the 
street,  it  appeared  that  she  was  entitled  to  damages  if  the  allegations 
of  the  petition  were  true,  it  was  not  error  after  the  dissolution  of  the 
injunction  to  permit  plaintiff  to  amend  her  petition  so  as  to  pray  for 
the  recovery  of  damages. 

Same — Same— Same — Right  to  Damages.* 

Where  a  railroad  viaduct  10  or  12  feet  high  was  erected  in  the  cen- 
tral part  of  a  street,  leaving  only  the  space  of  21  feet  between  the  via- 
duct and  the  property  line  of  an  abutting  owner  and  11  feet  t>etween 
the  Viaduct  and  sidewalk,  he  was  entiti^  to  damages  for  depreciation 
of  value  owing  to  the  obstruction  of  ingress  or  egress. 

Instructions. 

Where,  in  an  action  by  the  owner  of  property  abutting  on  a  street 
for  damages  owing  to  the  obstruction  of  ingress  aud  egress  by  the 
erection  of  a  railroad  viaduct  in  the  street,  the  court  plainly  told  the 
jurv  in  three  succeeding  instructions  that  they  could  give  plaintiff 
damages  only  for  the  obstruction  of  ingress  and  egress,  a  fourth  in- 
struction that  the  jury  should  ascertain  the  market  value  of  the  prop- 
erty just  before  it  became  known  that  the  viaduct  was  to  be  built,  and 
then  ascertain  what  portion  of  that  value  had  been  taken  from  that 
property  by  the  viaduct,  and  that  such  amount  would  be  the  damajj^^s, 
was  not  erroneous  on  the  theory  that  it  allowed  the  jury  to  find  for 
plaintiff  for  depreciation  of  value  not  due  to  obstruction  of  ingress  and 
egress. 

Excessive  Verdict. 

In  an  action  by  the  owner  of  property  abutting  on  a  street  for  dam- 
ages by  the  erection  of  a  railroad  viaduct  in  the  street,  plaintiff's  evi- 
dence having  tended  to  show  that  her  property  was  worth  about  $1,250 
before  the  construction  of  the  viaduct,  and  that  it  had  been  damajj^ed 
in  the  sum  of  $625,  and  it  appearing  that  the  space  between  the  side- 
walk and  the  viaduct  was  only  11  feet  in  front  of  the  property,  and 
that  the  same  had  been  seriously  impaired,  a  verdict  for  $425  was  not 
excessive. 

*See  generally,  foot-notes  appended  to  Stockdale  v,  Rio  Grande  West- 
ern Ry.  Co.  (Utah),  12  R.  R.  R.  527,  35  Am.  A  Eng.  R.  Gas.,  N.   S.,  527. 
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Appeal  from  Circait  Court,  Boyd  CooDty. 
''Not  to  be  officially  reported.*' 

Action  by  Annie  E.  Smiley  against  the  Camden  Interstate 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

T.  R.  Brown,  for  appellant. 

R.  S.  Dinkle  and  P.  K.  Malin,  for  appellee. 

HOBSON,  C.  J.  Appellee  owns  a  lot  fronting  i2o  feet  on 
Mound  street,  in  Catlettsburg,  Ky.,  having  on  it  two  dwelling 
houses,  which  she  rented  to  tenants.  Appellant  was  building 
along  Mound  street  a  viaduct  some  lo  or  12  feet  high,  which 
occupied  the  central  part  of  the  street,  leaving  only  the  space 
of  21  feet  between  her  property  line  and  the  base  upon  which 
the  viaduct  rested,  and,  after  deducting  the  sidewalk  of  10 
feet,  only  about  1 1  feet  for  teams  to  drive  on.  The  purpose 
of  the  viaduct  was  to  raise  appellant's  track  so  as  to  get  up 
to  the  bridge  over  the  Big  Sandy  river.  It  rested  on  trestle 
work.  Bents  were  placed  18  feet  apart,  the  bents  resting  on 
concrete  pedestals  2  feet  stjuare.  While  appellant  was  build- 
ing the  structure,  appellee  brought  this  suit  to  enjoin  it  from 
continuing  the  erection  in  the  street  on  the  ground  that  it 
was  a  taking  of  her  property  by  appellant  without  first  paying 
a  just  compensation  therefor,  as  the  ingress  and  egress  to 
and  from  her  property  would  be  materially  afiected.  An  an- 
swer was  filed  by  the  defendant,  and  on  the  hearing  before  the 
circuit  judge  upon  affidavits  the  court  dissolved  the  injunction 
which  had  been  granted  by  the  clerk.^  The  plaintifi  there- 
upon amended  her  petition,  charging  that  the  viaduct  was  a 
permanent  obstruction  in  the  street,  unreasonably  destroying 
ingress  to  and  egress  from  her  property,  and  damaging  it  in 
the  sum  of  $1,250,  for  which  she  prayed  judgment.  The  case 
was  then,  on  her  motion,  transferred  to  the  ordinary  docket, 
where  it  was  heard  before  a  jury,  who  returned  a  verdict  for 
her  in  the  sum  of  ^2$,  on  which  the  court  entered  judgment. 

It  is  insisted  that  tbe  court  erred  in  allowing  tht  amended 
petition  to  be  filed  seeking  damages  for  the  obstruction  of 
the  street.  The  courts  have  a  wide  discretion  in  allowing 
amendments,  and,  as  it  had  been  held  that  the  construction 
of  the  viaduct  would  not  be  enjoined,  we  do  not  see  that 
there  was  any  substantial  error  in  allowing  the  plaintifi  to 
amend  her  petition  and  claim  damages  for  the  injury  to  her 
property.  The  plaintiff  was  manifestly  entitled  to  damages 
if  the  statements  of  her  petition  were  true,  and,  although  she 
was  not  entitled  to  enjoin  the  construction  of  the  viaduct, 
the  conrt,  in  furtherance  of  justice,  should  not  have  left  her 
remediless,  and  refused  to  allow  her  to  amend  Her  petition 
and  ask  the  relief  to  which  the  facts  she  stated  entitled  her. 
McHugh  V.  Louisville  Bridge  Company,  65  S.  W.  456,  23  Ky. 
Law  Rep.  1546.  While  the  proof  was  conflicting,  there  was 
sufficient  evidence  of  obstruction  of  the  ingress  to  and  egress 
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from  the  property  to  justify  the  sabmission  of  the  case  te 
the  jury.  Ashland  &  Catlettsburg  Street  Railway  Company 
V.  Faulkner,  4$  S.  W.  235,  51  S.  W.  806,  21  Ky.  Law  Rep.  156, 
43  L.  R.  a.  554;  L.  &  N.  R.  R.  Co.  V.  Cumnock  (Ky.)  77  S. 
W.  933;  Henderson  v.  McClain,  43  S.  W.  700,  19  Ky.  Law 
Rep.  14S2;  Ludlow  v.  Detweller,  47  S.  W.  881,  20  Ky.  Law 
Rep.  89s. 

The  court  instructed  the  jury  as  follows:  ''(i)  The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  defendant,  in  constructing  its  viaduct  on  Mound  street, 
appropriated  and  obstructed  the  street  adjacent  to  plaintiff's 
lot  so  as  to  deprive  plaintiff  of  the  reasonable  use  of  the 
said  street  as  a  means  of  ingress  and  egress  to  and  from  said 
property,  they  will  find  for  the  plaintiff,  and  fix  the  damages 
as  in  instruction  No.  4.  (2)  The  court  instructs  the  jury  that 
they  are  not  authorized  to  find  any  damages  for  plaintiff  if 
they  believe  from  the  evidence  that  sufiBcient  space  in  Mound 
street  is  left  between  plaintiff's  property  and  defendant's  via- 
duct on  said  street  to  permit  the  reasonable  use  of  same  for 
ingress  and  egress  to  and  from  said. property  by  vehicles  in 
ordinary  and  general  use.  (3)  The  court  instructs  the  jury 
that  if  they  find  for  plaintiff  under  instruction  No.  i,  that 
they  are  only  permitted  to  find  for  the  plaintiff  such  depre- 
ciation of  value,  if  any,  of  plaintiff's  property  as  they  believe 
and  find  is  due  to  the  obstruction,  if  any,  to  the  reasonable  use 
of  Mound  street  adjacent  to  plaintiff's  property  for  travel  by 
any  vehicle  in  ordinary  and  general  use  to  and  from  plain- 
tiff's property,  and  the  jury  are  not  permitted  to  include  in 
any  finding  they  may  make  any  depreciation  in  the  value  of 
plaintiff's  property  that  they  may  find  to  be  due  to  the  opera- 
tion of  defendant's  line  of  street  railway  on  the  viaduct  in 
Mound  street  adjacent  to  plaintiff's  property,  or  to 
the  unsightliness  of  defendant's  viaduct,  or  to  any  fear  by 
horses  from  operation  of  cars  on  said  viaduct,  or  to  mere 
proximity  of  or  inconvenience  from  defendant's  viaduct 
that  does  not  obstruct  the  reasonable  use  of  Mound^  street 
adjacent  to  plaintiff's  property  for  travel  by  any  vehicle  in 
ordinary  and  general  use  to  and  from  plaintiff's  property. 
(4)  If  the  jury  find  for  plaintiff  under  instruction  No.  i  they 
will  first  ascertain  from  the  evidence  the  fair  market  value  of 
the  property  in  question  just  before  it  became  generally 
known  that  the  viaduct  of  the  defendant  was  to  be  built  on 
Mound  street  adjacent  to  said  property.  They  will  then 
ascertain  from  the  evidence  what  portion  of  that  value,  if  any, 
has  been  taken  from  same  by  reason  of  the  construction  of 
said  viaduct  on  Mound  street  adjacent  to  said  property,  and 
the  amount  so  found  is  the  sum  plaintiff  is  entitled  to  recover, 
not  exceeding  twelve  hundred  and  fifty  dollars."  The  prin- 
cipal complaint  is  that  instruction  No.  4  takes  off  the  brakes 
allowing  the  jury  to  find  for  appellee  whatever  of  the  value 
of  the  property  had  been  taken  from  it  by  the  constructioiti 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S         97 

Harrinsrton  v,  Iowa  Cent.  Rj.  Co 

of  the  viadact.  All  the  instructions  of  the  court  are  to  be 
read  together,  and  when  the  four  instructions  above  quoted 
are  so  read  they  could  not  have  misled  the  jury.  By  in- 
struction 3  the  jury  were  told  plainly  that  they  could  not  find 
for  the  plaintiff  on  account  of  certain  things,  but  only  for  the 
damages  from  the  obstruction  of  ingress  and  egress  to  and 
from  the  property.  This  is  plainly  set  out  in  instruction 
No.  I.  It  is  repeated  in  instruction  No.  2,  and  is  reiterated 
in  instruction  No.  3.  The  plaintiff's  evidence  tended  to  show 
that  her  property  was  worth  about  $1,250  before  the  con* 
strnction  of  the  viaduct,  and  that  it  had  been  damaged  by  its 
construction  in  the  sum  of  $62St  as  teams  could  not  pass  on  the 
space  of  1 1  feet,  and  loaded  wagons  could  not  turn  and  go 
under  the  viaduct.  The  proof  was  somewhat  conflicting  as 
to  whether  a  wagon  could  turn  and  pass  under  the  viaduct, 
but  as  to  the  space  left  there  was  no  conflict  in  the  evidence, 
and  it  was  reasonably  clear  from  the  proof  that  the  ingress 
and  egress  to  and  from  the  property  was  seriously  impaired. 
The  jury  fixed  the  damages  at  $42$,  and  we  cannot  say  that 
the  verdict  is  so  excessive  as  to  warrant  us  in  disturbing  it. 
Judgment  affirmed. 


HARRINGTON  v.  IOWA  CENT.  RY.  CO. 
(Supreme  Court  of  Iowa,  Jan.  13, 1905.) 

[102  N.  W.  Rep.  139.] 

Injury  to  Property — Obstruction  of   Street — Railway    Embankment — 
Right  to  Damages.* 
Where  a  railroad  embankment  obstructs  a  street  affording  access  to 
property  used  for  business  purposes,    the  owner  may  recover  the  conse- 
quent depreciation  in  the  value  of  the  property. 

Vacation  of  Street— Title  to  Land. 

On  a  vacation  of  a  street  by  a  city  under  Code,  g  751,  the  title  of  the 
land  formerly  occupied  by  the  street  does  not  revest  in  the  abutting 
owners,  but  remains  in  the  city,  and  may  be  disposed  of  for  other  pur- 


Same — Railroad  Purposes— Injury  to  Property— Liability  of  Railroad. 
Where  a  city,  under  authority  of  Code,  §  751,  vacated  a  street  for  rail- 
road  purposes,   one    whose    property    was   specially  injured  by  the 
railroad  embankment  obstructing  travel  could  not  recover  of  the  railroad. 

Same — Seme — Construction  of  Ordinance. 

Where  the  enacting  clause  of  an  ordinance  recited  that  a  certain 
street  was  vacated  to  a  railroad  company,  and  the  purpose  and  efiPect  of 
the  ordinance  was  not  otherwise  stated  or  explained,  a  proviso  to  the 
effect  that  title  to  the  street  vacated  should  vest  in  the  city  when  the 
railroad  company  should  cease  to  use  the  street  for  railroad  purposes 
did  not  show  that  the  ordinance  did  not  vacate  the  street,  but  only  gave 
the  railroad  the  right  to  use  it. 

Appeal  from  District  Court,  Mahaska  County;  Byroo  W. 
Prestoo,  Judge. 
Action  to  recover  damages  to  property  by  reason  of  the 

*See  foot-notes  appended  to  Stockdale  A  Rio  Grande  Western  Ry.  Co. 
(Utah),  12  R.  R.  R.  527,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  527. 
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obstruction  of  a  street  by  the  defendant.     Verdict  and  judg- 
ment for  plaintiff.     Defendant  appeals.     Reversed. 

George  W.  Seevers  and  J.  O.  Malcolm,  for  appellant. 
Davis  &  Orris  and  McCoy  &  McCoy,  for  appellee. 

McCLAIN,  J.  Plaintifi's  premises,  used  for  manufacturing 
purposes,  fronted  on  Second  avenue,  intbe  city  of  Oskaloosa, 
and  are  about  150  feet  distant  from  Kossuth  street,  which 
runs  north  and  south  and  crosses  Second  avenue  at  a  right 
angle.  In  1870  the  c;ty  granted  to  the  Central  Railway  Com- 
pany of  Iowa  the  right  to  lay  its  tracks  over  and  along 
Kossuth  street  and  across  any  streets  or  alleys  intersecting 
that  street,  and  this  right  was  exercised  and  enjoyed  by  that 
railroad  company  and  the  defendant,  its  successor  in  interest, 
by  constructing  and  maintaining  a  track  along  Kossuth 
street  as  far  south  as  the  intersection  of  Second  avenue, 
until  1897,  when  by  ordinance  Kossuth  street,  and  the  portion 
of  Second  avenue  intersecting  it,  and  portions  of  other  streets 
were  vacated  to  the  defendant,  with  the  provision  that  when 
defendant  should  cease  using  the  streets  vacated  for  railroad 
purposes  all  right  and  title  thereto  shouH  again  become 
vested  in  the  city,  as  before  the  passage  of  the  ordinance. 
Thereupon  defendant  erected  an  embankment  at  the  intersec- 
tion of  Kossuth  street  and  Second  avenue,  which,  as  plaintifi 
claims,  has  diminished  the  value  of  her  premises  by  cutting 
ofi  access  thereto  from  the  direction  of  Kossuth  street  along 
Second  avenue.  No  doubt,  if  Kossuth  sireet  and  the  portion 
of  Second  avenue  intersecting  it  had  not  been  vacated,  plain- 
tiff, showing  special  damage  by  reason  of  the  obstruction  of 
a  street  affording  access  to  her  property  used  for  business 
purposes,  would  have  the  right  to  recover  as  damages  the 
depreciation  in  the  value  of  her  property  due  to  the  obstruc- 
tion of  the  street,  if  such  obstruction  was  shown.  Park  v. 
C.  &  S.  W.  R.  Co.,  43  Iowa,  436;  Dairy  v.  Iowa  Central  R. 
Co.,  113  Iowa,  716,  84  N.  W.  688.  But  the  city  had  the  right 
to  vacate  the  portions  of  the  streets  referred  to  (see  Code,  § 
7Si),  and  on  such  vacation  the  title  of  the  portions  of  land 
formerly  occupied  by  the  streets  did  not  revest  in  the  abut- 
ting owners,  but  remained  in  the  city,  and  such  portions 
could  be  disposed  of  for  other  purposes.  Marsballtown 
V.  Forney,  61  Iowa,  578,  16  N.  W.  740;  Williams  v.  Carey, 
73  Iowa,  194,  34  N.  W.  813;  Burlington  Gas  Light  Co.  v. 
Burlington  C.  R.  &  N.  R.  Co.,  91  Iowa,  470,  59  N.  W.  292; 
McLachlan  v.  Town  of  Gray,  105  Iowa,  259,  74  N.  W.  773 ; 
Lake  City  v.  Fulkerson,  122  Iowa,  569.  98  N.  W.  376;  Barr 
V.  Oskaloosa,  45  Iowa,  275;  Code,  §  883.  We  need  not  dis- 
cuss the  validity  of  the  ordinance  vacating  the  portions  of  the 
streets,  for  no  question  of  that  kind  is  raised.  Plaintifi  could, 
no  doubt,  have  had  the  action  of  the  city  in  vacating  Kossuth 
street,  and  thereby  cutting  ofi  access  to  her  premises  along 
Second  avenue  from  that  direction,  reviewed  in  a  proper  pro- 
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ceediog,  and  could  have  bad  relief  as  against  the  cityif.it  was 
improper;  but  she  cannot  recover  against  tbe  defendant  for  tbe 
use  of  the  street  after  its  vacation  in  such  way  as  to  merely 
obstruct  travel  thereon.  Barr  v.  Oskaloosa,  4^  Iowa,  275. 
That  a  vacated  street  may  be  appropriated  by  the  city  to 
railroad  or  other  purposes  inconsistent  with  its  further  use 
for  public  travel  has  been  settled  beyond  controversy. 
Marshalltown  v.  Forney,  61  Iowa,  578,  16  N.  W.  740;  Spitzer 
▼.  Runyan,  113  Iowa,  619,  85  N.  W.  782. 

The  real  contention  of  counsel  for  plaintiff  seems  to  be  that 
the  ordinance  passed  in  1897  did  not  purport  to  vacate  the 
street,  but  only  to  give  the  defendant  the  right  to  use  the 
street  for  railway  purposes;  but  the  language  of  the  title  and 
body  of  the  ordinance  is  susceptible  of  no  other  construction 
than  that  the  portions  of  streets  referred  to  therein  were 
vacated  and  given  to  the  defendant  for  its  exclusive  use.  It 
seems  to  us  immaterial  for  present  purposes  that  the  fact  of 
vacation  and  the  purposes  to  which  the  vacated  portions  of 
streets  are  appropriated  is  expressed  in  one  sentence.  The 
language  of  the  enacting  clause  of  the  ordinance  is  that  the 
portions  of  the  streets  described  ''are  hereby  vacated  to  tbe 
Iowa  Central  Railway  Company,"  and  the  purpose  and  effect 
of  the  ordinance  is  not  otherwise  stated  or  explained.  The 
proviso  that  tbe  title  to  the  portions  of  streets  vacated  shall 
again  become  vested  in  the  city  when  the  railway  company 
shall  cease  to  use  them  for  railroad  purposes  is  merely  a  con- 
dition subsequent,  and  has  no  bearing  in  explaining  the 
present  purpose  and  effect  of  the  ordinance.  That  which 
would  have  been  an  improper  use  of  the  portions  of  the 
streets  in  question  had  they  never  been  vacated  for  public 
use,  and  would  have  constituted  a  nuisance  for  which  plain- 
tiff might  recover  damages,  cannot  be  the  basis  of  a  cause 
of  action  against  the  defendant  in  view  of  the  fact  that  such 
portions  of  streets  are  no  longer  subject  to  use  as  parts  of 
public  highways. 

As  we  reach  tbe  conclusion  that  plaintiff  has  made  out  no 
cause  of  action  against  tbe  defendant,  it  is  unnecessary  to 
discuss  the  errors  relied  upon  in  instructions  to  the  jury  as 
to  measure  of  damages. 

The  judgment  of  the  trial  court  is  reversed. 


MADISONVILLBJ  TRACTION  COMPANY,  Appt..  v,  SAINT  BER- 
NARD MINING  COMPANY. 

(Submitted  November  28,  1904.    Decided  January  16,  1905.) 

[25  Sup.  Ct.  Rep.  251.] 

Original  Jurisdiction  of  Circuit  Court  over  Eminent  Domain  Proceed- 
ings— Removal  of  Causes— Diversity  of  Citizenship. 
A  proceedin&[  for  the  taking  of  land  by  eminent  domain,  authorized 
by  Ky.   Stat.  g§  835-^9,  to  be  begun  in  the  courts  of  that  state,  is, 
where  the  requisite  diversity  of  citizenship  exists,  a  suit  involving  a 
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controversy  between  citizens  of  different  states,  of  which  a  Federal 
circait  court  has  orig-inal  jurisdiction,  and  is  therefore  removable  to 
that  court  when  commenced  in  the  state  court. 

Time  of  Removal  of  Cause. 

The  time  for  removing  to  a  Federal  circuit  court,  for  diversity  of  citi- 
zenship, a  proceeding  for  the  taking  of  land  by  eminent  domain, 
begun  in  a  Kentucky  county  court,  under  the  authority  of  Ky.  Stat.  §§ 
83^-839,  is  not  postponed  until  after  the  case  has  been  taken  by  appeal 
to  a  state  circuit  court,  where  it  can  be  tried  de  novo,  inasmuch  as 
under  the  state  statute,  the  condemning  party  is  entitled,  even  after 
such  appeal,  to  pay  into  court  the  damages  assessed  in  the  county 
court,  and,  before  the  case  is  concluded  in  the  higher  court,  to  take 
possession  of  the  land,  and  oust  the  owner. 

Appeal  from  tbe  Circuit  Court  of  the  United  States  for  the 
Western  District  of  KentucJcy  to  review  a  decree  en  joining  a 
further  prosecution  in  the  County  Court  of  Hopkins  county, 
in  that  state,  of  a  condemnation  proceeding  in  which  a 
sufficient  petition  and  bond  has  been  filed  to  effect  the  re- 
moval of  the  case  to  a  Federal  circuit  court  for  diversity  of 
citizenship.     Affirmed. 

See  same  case  below,  130  Fed.  794. 
The  facts  are  stated  in  the  opinion. 

Messrs.  David  W.  Fairleigh  and  N.  T.  Crutchfield  for 
appellant. 

Messrs.  E.  G.  Sebree,  C.  J.  Waddill,  and  Gordon  &  Gor- 
don &  Cox  for  appellee. 

MR.  JUSTICE  HARLAN  delivered  the  opinion  of  tbe 
court : 

The  Madisonville  Traction  Company,  a  Kentucky  corpora- 
tion, having  by  its  charter  authority  to  construct  an  electric 
railroad,  filed  its  application  in  the  county  court  of  Hopkins 
county,  in  that  commonwealth,  to  condemn  for  its  use  certain 
lands  belonging  to  the  Saint  Bernard  Mining  Company,  a  Del* 
aware  corporation  engaged  in  mining  coal, — the  traction 
company  being  styled  in  tbe  application  as  plaintifi,  and  the 
mining  company  as  defendant. 

The  a;;plication  was  made  under  the  Kentucky  statutes  re- 
lating to  the  condemnation  of  lands.  The  nature  of  those 
proceedings,  whether  judicial  or  not,  appears  from  certain 
provisions  of  those  statutes,  which  may  be  summarized  as 
follows : 

Any  company  authorized  to  construct  a  railroad,  if  ^'unable 
to  contract  with  the  owner  of  any  land  or  material  necessary 
for  its  use  for  the  purpose  thereof,"  may  file  in  the  office  of 
the  clerk  of  the  county  court  a  description  of  such  land  or 
material,  and  have  commissioners  appointed  to  assess  the 
damages  which  the  owner  is  entitled  to  receive.     Ky.  Stat. 

§  835. 
The  commissioners  are  required  to  make  their  award  of 

damages  in  writing,   giving  the  names  of  the  owners,   and 

whether  nonresidents  of  the  state,  infants,  of  unsound   mind» 

or  married  women.     Ky.  Stat.  §  836. 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       101 

Madiaonville  Trac.  Co.  v.  Saint  Bernard  M.  Co 

It  18  made  the  daty  of  the  clerk  of  the  court,  apoo  applica- 
tion of  the  company,  to  isaae  process  against  the  owners,  to 
show  canse  why  the  report  should  not  be  confirmed,  and  make 
such  orders  as  to  nonresidents  and  persons  under  disability 
as  are  required  by  the  Civil  Code  of  Practice  in  actions 
against  them  in  the  circuit  court.     Ky.  Stat.  §  837* 

At  the  first  regular  term,  ''after  the  owners  shall  have  been 
summoned  the  length  of  time  prescribed  by  the  Civil  Code  of 
Practice  before  an  answer  is  required,"  the  court  must  ex- 
amine the  report,  and  pass  upon  it.     Ky,  Stat.  §  838. 

If  exceptions  are  filed  by  either  party,  a  jury  must  be  em- 
paneled to  try  the  issues  of  fact,  and  judgment  rendered  in 
conformity  to  the  verdict,  if  sufficient  cause  to  the  contrary 
be  not  shown.  Either  party  may  appeal  to  the  circuit  court, 
the  appeal  to  be  tried  de  novo. 

Upon  the  confirmation  of  the  report  of  the  commissioners 
or  the  assessment  of  damages  by  the  court,  as  provided,  and 
the  payment  to  the  owners  of  the  amount  due,  as  shown  by 
the  report  of  the  commissioners  when  confirmed,  or  as  shown 
by  the  judgment  of  the  court  when  the  damages  are  assessed 
by  it,  and  all  costs  adjudged  to  the  owner,  the  railroad  com- 
pany becomes  entitled  to  take  possession  of  the  land  and 
material,  and  to  use  the  same  for  the  purpose  for  which  it 
was  condemned  as  fully  as  if  the  title  had  been  conveyed  to 
it.  Bnt  when  an  appeal  is  taken  from  the  judgment  of  the 
county  court  by  the  company,  it  is  not  entitled  to  take  pos- 
session of  the  land  or  material  condemned  until  it  pays  into 
court  the  damages  assessed  and  all    costs.     Ky.  Stat.  §  839- 

The  commissioners  appointed  by  the  county  court,  in  the 
above  proceeding,  awarded  $100  as  damages  to  be  paid  to  the 
mining  company. 

Process  having  issued,  the  mining  company,  before  any 
action  was  taken  upon  the  report,  filed  its  petition  and  bond 
for  the  removal  of  the  case  into  the  circuit  court  of  the 
United  States,  alleging,  among  other  things,  that  the  value 
of  the  matter  in  dispute,  exclusive  of  interest  and  costs,  ex- 
ceeded $2,000.  The  petition  for  removal  distinctly  alleged, 
as  the  ground  of  removal,  that  the  two  companies  were  cor- 
porations of  difierent  states. 

The  sufficiency  of  the  bond  was  not  disputed.  But  the 
county  court  refused  to  recognize  any  right  of  removal,  and 
the  Kentucky  corporation  was  about  to  proceed  in  the  prose- 
cution of  its  case  in  that  court,  despite  the  application  for  re- 
moval. Thereupon  the  Delaware  corporation  filed  in  the 
circuit  court  of  the  United  States  a  complete  transcript  of 
the  proceedings  in  the  state  court. 

Subsequently  the  present  original  suit  in  equity  was  insti- 
tuted in  the  Federal  court  by  the  mining  company  against 
the  traction  company.  The  bill,  repeating  the  allegations  in 
the  petition  for  removal  as  to  the  diverse  citizenship  of  the 
two  corporations,    showed  that,   notwithstanding  what  had 
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been  done  to  have  the  cause  removed,  from  the  state  court,  the 
traction  company  was  about  to  proceed  to  have  the  lands 
condemned  in  the  case  instituted  in  the  county  court. 
Among  other  things  the  bill  alleged  that  plaintiff  denied  the 
right  of  the  traction  company  to  have  the  lands  in  question 
condemned,  and  averred  that  the  report  of  the  commissioners 
was  insufficient  inlaw;  that  the  commissioners  acted  im- 
properly, unfairly,  and  unfaithfully  in  their  viewing  of  the 
land,  in  the  preparation  of  their  report,  and  in  awarding  dam- 
ages; that  $100  was  wholly  inadequate  as  compensation,  and 
was  assessed  and  given  under  the  influence  of  passion  and 
prejudice,  or  some  other  illegal  motive;  that  the  land  sought 
to  be  taken  '^as  worth,  intrinsically,  a  great  deal  more  than 
that  amount;  that  the  incidental  damages  done  to  the  prop- 
erty of  plaintiff  in  the  construction  of  the  road  (which  dam- 
ages, under  the  laws  of  Kentucky,  the  said  commissioners 
should  have  taken  into  consideration,  and  assessed,  but  did 
Dot,  §  836)  exceeded  $2,000;  that  the  plaintiff's  property  and 
business  will  not  be  benefited  in  the  least  degree  by  the  con- 
struction or  prudent  operation  of  the  railroad;  and  that  'Mt 
is  proposed  to  deprive  it  of  over  9  acres  of  its  land,  which, 
through  its  location,  is  valued  at  and  is  worth  over  $2,500, 
and  is  so  situated  that  such  deprivation  will  irreparably  in- 
jure and  damage  its  remaining  land." 

The  relief  asked  in  the  present  suit  was  that  the  traction 
company  be  restrained  and  enjoined  from  further  prosecut- 
ing the  case  in  the  county  court,  or  taking  any  further  steps 
therein. 

The  traction  company  demurred  to  the  bill,  one  of  the 
grounds  of  demurrer  being  that  the  circuit  court  was  without 
jurisdiction  or  authority,  under  the  Constitution  and  laws  of 
the  United  States,  to  grant  the  injunction  asked  for,  or  any 
other  relief.  The  circuit  court  sustained  its  jurisdiction  and 
overruled  the  demurrer.  The  traction  ccmpany  stood  by  its 
demurrer,  and  a  final  decree  was  entered,  enjoining  that  com- 
pany from  uny  further  prosecution  of  the  case  in  the  county 
court. 

It  has  been  observed  that  the  parties  to  the  proceeding  in 
the  county  court  are  corporations,  and  therefore  each  is  to  be 
deemed,  for  the  purpose  of  suing  and  being  sued  in  the 
Federal  court,  a  citizen  of  the  state  by  whose  laws  it  was 
created.  The  questions  presented  by  the  record  are  these: 
was  the  proceeding  in  the  state  court  a  suit  or  controversy  to 
which  the  judicial  power  of  the  United  States  extends?  If  a 
suit  or  controversy,  was  it  removable  to  the  circuit  court  of 
the  United  States?  If  removable,  was  it,  in  law,  removed, 
and  was  it  competent  for  that  court,  after  the  removal  of  the 
case,  to  enjoin  the  traction  company  from  further  proceed- 
ing in  the  state  court? 

We  recognize  the  importance  of  these  questions,  and  have 
given  them  the  fullest  consideration. 
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Certain  principles,  relating  to  the  removal  of  cases,  have 
been  settled   by  former  adjudications.     They  are: 

1.  If  a  case  be  a  removable  one,  that  is,  if  the  suit,  in  its 
nature,  be  one  of  which  the  circuit  court  could  rightfully  take 
jurisdiction,  then,  upon  the  filing  of  a  petition  for  removal,  in 
due  time,  with  a  sufficient  bond,  the  case  is,  in  law,  removed, 
and  the  state  court  in  which  it  is  pending  will  lose  jurisdic- 
tion to  proceed  further,  and  all  subsequent  proceedings  in  that 
coort  will  be  void.  New  Orleans,  M.  &  F.  R.  Co.  v. 
Mississippi,  102  U.  S.  135,  141,  26  L.  Ed.  96,  98;  Baltimore  & 
O.  R.  Co.  V.  Koontz,  104  U.  S.  5,  14,  26  L.  Ed.  643,  645; 
National  S.  S.  Co.  v.  Tugman,  106  U.  S.  118,  122,  27  L.  Ed. 
87.  89.  I  Sup.  Ct.  Rep.  58;  St.  Paul  &  C.  R.  Co.  v.  McLean, 
108  U.  S.  212,  216,  27  L.  Ed.  703.  704,  2  Sup.  Ct.  Rep.  498; 
Crehore  v.  Ohio  &  M.  R.  Co.,  131  U.  S.  240,  243,  33  L.  Ed. 
144,  145.  9  Sup.  Ct.  Rep.  692;  Kern  v.  Huidekoper,  103  U.  S. 
48s,  493>  26  L.  Ed.  354.  3S7;  Marshall  v.  Holmes,  141  U.  S. 
589»  595,  35  L.  Ed.  870,  872,  12  Sup.  Ct.  Rep.  62. 

2.  After  the  presentation  of  a  sufficient  petition  and  bond 
to  the  state  court  in  a  removable  case,  it  is  competent  for  the 
circoit  court,  by  a  proceeding  ancillary  in  its  nature — with- 
out violating  §  720  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  581)  forbidding  a  court  oi  the  United  States 
from  enjoining  proceedings  in  a  state  court — to  restrain  the 
party  against  whom  a  cause  has  been  legally  removed  from 
taking  further  steps  in  the  state  court.  French  v.  Hay,  22 
Wall.  252,  22  L.  Ed.  8S7;  Dietzsch  v.  Huidekoper,  103  U.  S. 
494*  496,  497«  26  L.  Ed.  497,  498;  Moran  v.  Sturgess,  154  U. 
S,  256,  270,  38  L.  Ed.  981,  98s.  14  Sup.  Ct.  Rep.  1019. 
See,  also,  Sargent  v.  Helton,  115  U.  S.  3^2,  29  L.  Ed.,  413,  6 
Sup.  Ct.  Rep.  78;  Harkrader  v.  Wadley,  172  U.  S.  165,  43  L. 
Ed.  405,  19  Sup.  Ct.  Rep.  119;  Gates  v.  Bucki,4C  C.  A.  116, 
12  U.  S.  App.  69,  S3  Fed.  969;  Texas  &  P.  R.  Co.  v.  Kuteman, 
4  C.  C.  A.  503,  13  U.  S.  App.  99,  54  Fed.  551;  Re  Whitclaw, 
71  Fed.  733,  738;  Iron  Mountain  R.  Co.  v.  Memphis,  37  C. 
C  A.  410,  96  Fed.  131;  James  v.  Central  Trust  Co.,  39  C.  C. 
A.  126,  98  Fed.  489. 

3.  It  is  well  settled  that  if,  upon  the  face  of  the  record,  in- 
cluding the  petition  for  removal,  a  suit  does  not  appear  to  be 
a  removable  one,  then  the  state  court  is  not  bound  to  sur* 
render  its  jurisdiction,  and  may  proceed  as  if  no  application 
forremoval  had  been  made.  Stone  v.  South  Carolina,  117  U. 
S.  430,  432,  29  L.  Ed.  962,  963,  6  Sup.  Ct.  Rep.  799;  Carson 
v.  Hyatt,  118  U.  S.  279,  281,  30  L.  Ed.  167,  168,  6  Sup.  Ct. 
Rep.  1050;  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dunn,  122  U.  S. 
513.  515.  30  L-  Ed-  1159.  1160,  7  Sup.  Ct.  Rep.  1262. 

So  that  the  fundamental  question  here  is  whether  the  case, 
brought  in  the  county  court,  was  a  removable  one.  If  it  was, 
then  the  decree  of  the  circuit  court,  restraining  the  traction 
company  from  taking  further  steps  in  the  local  court  after  the 
removal  of  the  case  to  the  Federal  court,  was  right;  but  if  the 
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case  was  not  a  removable  ooe»  then  the  decree  was  erroneous. 

The  rule  is  now  settled  that,  under  the  judiciary  act  of  i887» 
i888  [24  Stat*  at  L.  552,  chap.  373.  U.  S.  Comp.  Stat.  1901,  p. 
508,  2$  Stat,  at  L.  433,  chap.  866,  U.  S.  Comp.  Stat.  1901,  p. 
508]  a  sait  cannot  be  removed  from  a  state  coart  unless  it 
could  have  been  brought  originally  in  the  circuit  court  of  the 
United  States.  Tennessee  v.  Union  &  Planters' Bank,  152 
U.  S.  4S4»  38  L.  Ed.  511,  !4  Sup.  Ct.  Rep.  654;  Mexican 
Nat.  R.  Co.  v.  Davidson,  157  U.  S.  201,  39  L.  Ed.  672, 15  Sup. 
Ct.  Rep.  563;  Metcalf  v.  Watertown,  128  U.  S.  586,  32  L.  Ed. 
543,  9  Sup.  Ct.  Rep.  173;  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48,  48  L.  Ed.  870,  24  Sup.  Ct.  Rep.  598. 

Why  could  not  the  proceeding  instituted  in  the  county 
court  have  been  brought  originally  in  the  Federal  court.^ 
The  case,  as  made  in  the  county  court,  was,  beyond  ques- 
tion, a  judicial  proceeding;  it  related  to  property  rights;  the 
parties  are  corporate  citizens  of  different  states;  and  the 
value  of  the  matteV  in  dispute  exceeded  the  amount  requisite 
to  give  jurisdiction  to  the  circuit  court.  It  was,  therefore,  a 
proceeding  embraced  by  the  very  words  of  the  Constitution 
of  the  United  States,  which  declares  that  the  ''judicial  power 
shall  extend  .  .  .  to  controversies  .  .  .  between 
citizens  of  different  states,"  as  well  as  by  the  act  of  1887 
(§  i),  which  declares  ''that  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  or  value  of 
$2,000,  ...  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states."  In  view  of  these  explicit 
provisions  it  is  clear  that  the  proceeding  id  the  county  court 
was  a  suit  or  controversy  within  the  meaning  both  of  the 
Constitution  and  of  the  judiciary  act.  Vie  could  not  hold 
otherwise  without  overruling  former  decisions  of  this  court. 
Let  us  see  whether  this  be  not  so. 

Referring  to  the  clause  of  the  Constitution  defining  the 
judicial  power  of  the  United  States,  Chief  Justice  Marshall, 
speaking  for  the  court  in  Osborn  v.  Bank  of  the  United 
States,  9  Wheat.  738,  819,  6  L.  Ed.  204,  223,  said:  "This 
clause  enables  the  judicial  department  to  receive  jurisdiction 
to  the  full  extent  of  the  Constitution,  laws,  and  treaties  of  the 
United  States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is  capable  of  act- 
ing on  it.  That  power  is  capable  of  acting  only  when  the 
subject  is  submitted  to  it  by  a  party  who  asserts  bis  rights  in 
the  form  prescribed  by  law.  It  then  becomes  a  case,  and 
the  Constitution  declares  that  the  judicial  power  shall  extend 
to  all  cases  arising  under  the  Constitution,  laws,  and  treaties 
of  the  United  States." 

In  Kohl  V.  United  States,  91  U.  S.  367,  376,  23  L.  Ed.  449, 
4$2,  which  was  a  suit  in  the  circuit  court  of  the  United 
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States  to  condemn  lands  for  a  pablic  building,  tbis  coartt 
speaking  by  Mr.  Justice  Strong,  said:  "It  is  difficult  then,  to 
see  why  a  proceeding  to  take  land  in  virtue  of  the  govern- 
ment's eminent  domain,  and  determining  the  compensation 
to  be  made  for  it,  is  not,  within  the  meaning  of  the  statutes, 
a  suit  at  common  law,  when  initiated  in  a  court.  It  is  an 
attempt  to  enforce  a  legal  right." 

Two  cases  very  much  in  point  are  Mississippi  &  R.  River 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25  L.  Ed.  206,  and 
Searl  v.  School  Dist.  No.  2,  124  U.  S.  197,  31  L.  Ed.  415, 
^  Sup.  Ct.  Rep.  460. 

Mississippi  &  R.  River  Boom  Co.  v.  Patterson  was  a  case 
of  condemnation  under  a  statute  authorizing  a  county  dis- 
trict court  to  appoint  commissioners  to  appraise  the  value  of 
the  property  to  be  taken.  The  local  statute  provided  that  if 
the  appraisement  was  not  satisfactory,  the  matter  would  be 
brought  before  the  court,  where  the  issues  of  fact  would  be 
tried  by  a  jury,  unless  a  jury  was  waived.  It  was  a  case  of 
diverse  citizenship,  and,  upon  the  petition  of  the  defendant,  a 
citizen  of  another  state,  it  was  removed  from  the  inferior 
local  court  to  the  circuit  court  of  the  United  States.  One 
question  was  whether  the  case  was,  in  its  nature,  excluded 
from  the  jurisdiction  of  the  Federal  court.  Referring  to  the 
contention  that  the  proceeding  to  take  private  property  for 
public  use  was  an  exercise  by  the  state  of  its  sovereign  right 
of  eminent  domain,  and  with  its  exercise  the  United  States, 
a  separate  sovereignty,  had  no  right  to  interfere  by  any  of 
its  departments,  this  court,  speaking  by  Mr.  Justice  Field, 
said:  ''But  notwithstanding  the  right  is  one  that  appertains 
to  sovereignty,  when  the  sovereign  power  attaches  condi- 
tions to  its  exercise,  the  inquiry  wbether  the  conditions  have 
been  observed  is  a  proper  matter  for  judicial  cognizance.  If 
that  inquiry  take  the  form  of  a  proceeding  before  tbe  courts 
between  parties, — the  owners  of  the  land  on  the  one  side 
and  the  company  seeking  the  appropriation  on  the  other, — 
there  is  a  controversy  which  is  subject  to  the  ordinary  inci- 
dents of  a  civil  suit,  and  its  determination  derogates  in  no  re- 
spect from  tbe  sovereignty  of  the  state."  Again,  in  tbe  same 
case:  "It  has  long  been  settled  that  a  corporation  will  be 
treated,  where  contracts  or  rights  of  property  are  to  be 
enforced  by  or  against  it,  as  a  citizen  of  the  state  under  the 
laws  of  which  it  is  created,  within  the  clause  of  the  Constitu- 
tion extending  tbe  judicial  power  of  tbe  United  States  to 
controversies  between  citizens  of  different  states.  Paul  v. 
Virginia,  8  Wall.  177.  19  L.  Ed.  359.  And  in  Gaines  v. 
Fnentes,  92  U.  S.  20,  23  L.  Ed.  524,  it  was  held  that  a  con- 
troversy between  citizens  is  involved  in  a  suit  whenever  any 
property  or  claim  of  the  parties,  capable  of  pecuniary  esti- 
mation, is  the  subject  of  litigation,  and  is  presented  by  the 
pleadings  for  judicial  determination.  Within  the  meaning  of 
these  decisions,  we  think  the  case  at  bar  was  properly  trans- 
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ferred  to  the  circuit  court,  and  th^t  it  bad  jurisdiction  to  de- 
termine the  controversy." 

Searl  v.  School  Dist.  No.  2  was  also  a  proceeding  for  the 
condemnation  of  private  property  to  public  use  for  school 
purposes.  It  was  commenced  by  petition  filed  in  a  county 
court,  a  subordinate  tribunal  of  one  of  the  counties  of  Colo- 
rado. The  local  statute  authorized  the  compensation  to  be 
fixed  by  a  jury  of  six  freeholders,  with  a  rigbt  of  appeal. 
The  question  inr  the  case  was  as  to  the  removability  of  the 
case  from  the  county  court  to  the  Federal  court.  This  court, 
speaking  by  Mr.  Justice  Matthews,  said:  ''Such  a  proceed- 
ing, according  to  the  decision  of  this  court  in  Kohl  v.  United 
States,  91  U.  S.  367,  23  L.  Ed.  449,  is  a  suit  at  law  within 
the  meaning  of  the  Constitution  of  the  United  States  and  the 
acts  of  Congress  conferring  jurisdiction  upon  the  courts  of 
the  United  States."  After  referring  to  prior  cases,  including 
Mississippi  &  R.  River  Boom  Co.  v.  Patterson,  the  opinion 
proceeds:  ''The  fact  that  the  Colorado  statute  provides  for 
the  ascertainment  of  damages  by  a  commission  of  three  free- 
holders, unless,  at  the  bearing,  a  defendant  shall  demand  a 
jury,  does  not  make  the  proceeding  from  its  commencement 
any  the  less  a  suit  at  law  within  the  meaning  of  the  consti- 
tution and  acts  of  Congress  and  the  previous  decisions  of  the 
court.  .  .  .  It  is  an  adversary  judicial  proceeding  from 
the  beginning.  The  appointment  of  commissioners  to  ascer- 
tain the  compensation  is  only  one  of  the  modes  by  which  it  is 
to  be  determined.  The  proceeding  is,  therefore,  a  suit  at  law 
from  the  time  of  the  filing  of  the  petition  and  the  service  of 
process  upon  the  defendant."  124  U.  S.  199,  31  L.  Ed.  416, 
8  Sup.  Ct.  Rep.  461. 

It  will  be  observed,  from  an  examination  of  the  Searl  Case, 
that  this  court  cited  with  approval  Colorado  Midland  R.  Co. 
V.  Jones,  29  Fed.  193,  and  the  Mineral  Range  R.  Co.  v.  De- 
troit &  L.  S.  Copper  Co.,  25  Fed.  $15.  Those  cases  fully  sus- 
tain the  proposition  that  the  case  brought  in  the  state  court 
was  a  suit  within  the  meaning  of  the  Constitution  and  the 
judiciary  act. 

In  the  first  one  named,  which  was  a  proceeding  under  a 
local  statute  in  an  inferior  state  tribunal  for  the  condemna- 
tion of  lands  for  the  use  of  a  railway  company,  Mr.  Justice 
Brewer,  then  circuit  judge,  after  referring  to  the  local  statute 
under  which  the  company  proceeded,  and  to  Mississippi  &  R. 
River  Boom  Co.  v.  Patterson,  and  Searl  v.  School  Dist.  No. 
2,  held  the  case  to  be  removable,  although  the  proceedings 
for  condemnation  were  somewhat  different  from  those  in  an 
ordinary  trial,  saying:  "I  do  not  suppose  that  a  state  can, 
by  making  special  provisions  for  the  trial  of  any  particular 
controversy,  prevent  the  exercise  of  the  right  of  removal. 
If  there  was  no  statutory  limitation,  the  legislature  could 
provide  for  the  trial  of  many  cases  by  less  than  a  common- 
law  jury,  or  in  some  other  special  way.     But  the  fact  that  it 
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bad  made  sacb  different  and  special  provisioDS  would  oot 
raake  the  proceeding  any  the  less  a  trial,  or  sacb  a  suit  as»  if 
between  citizens  of  two  states,  coald  not  be  removed  to  tbe 
Federal  courts.  If  this  were  possible,  then  the  only  thing 
the  legislature  of  a  state  would  have  to  do  to  destroy  tbe 
right  of  removal  entirely  would  be  to  simply  change  and 
modify  the  details  of  procedure." 

Id  Mineral  Range  R.  Co.  v.  Detroit  &  L.  S.  Copper  Co. 
Mr.  Justice  Brown,  then  district  judge,  after  referring  to 
Mississippi  &  R.  River  Boom  Co.  v.  Patterson,  and  many 
other  adjudged  cases,  said:  ''But  conceding  that  if  the  only 
question  in  this  case  were  the  amount  of  damages  to  be  paid 
by  tbe  railroad  company,  tbe  jurisdiction  of  this  court  would 
be  sustained  by  tbe  authorities  above  cited,  it  is  insisted 
that  these  cases  are  inapplicable,  because,  by  the  statute  of 
this  state,  the  jury  or  commissioners  must  pass  upon  the 
question  of  the  necessity  for  taking  the  property,  as  well  as 
the  amount  of  damages  to  be  awarded.  But  we  think  that, 
in  this  particular,  counsel  overlook  tbe  distinction  between 
tbe  power  to  condemn,  which  confessedly  resides  in  the  state, 
and  proceedings  to  condemn,  which  the  state  had  delegated 
to  its  courts.  The  proceeding  is  certainly  not  deprived  of 
its  character  as  a  suit  by  reason  of  its  taking  cognizance  of 
this  additional  question;  and  if  it  be  a  suit,  the  right  of  re- 
moval attaches.  Whenever  a  right  is  given  by  the  law  of  a 
state,  and  the  courts  of  such  state  are  invested  with  the 
power  of  enforcing  such  right,  tbe  proceeding  may  be  re- 
moved to  a  Federal  court  if  the  other  requisites  of  remova- 
bility exist."    25  Fed.  520. 

In  the  more  recent  case  of  Smith  v.  Adams,  130  U.  S.  167, 
173,  32  L.  Ed.  895,  987,  9  Sup.  Ct.  Rep.  566,  568,  Mr.  Justice 
Field,  speaking  for  tbe  court,  and  referring  to  the  clauses  of 
tbe  Constitution  and  the  statutes  relating  to  tbe  judicial 
power  and  the  courts  of  tbe  United  States,  said:  ''By  those 
terms  are  intended  tbe  claims  cr  contentions  of  litigants 
brought  before  tbe  courts  for  adjudication  by  regular  pro- 
ceedings established  for  tbe  protection  or  enforcement  of 
rights,  or  the  prevention,  redress,  or  punishment  of  wrongs. 
Whenever  tbe  claim  or  contention  of  a  party  takes  such  a 
form  that  tbe  judicial  power  is  capable  of  acting  upon  it,  then 
it  has  become  a  case,  or  controversy. ' ' 

It  may  be  here  said  that  the  provisions  of  tbe  local  statutes 
of  condemnation,  referred  to  in  the  above  cases,  are  substan- 
tially the  same  as  those  in  the  Kentucky  statutes. 

We  cannot  doubt,  in  view  of  the  authorities,  that  tbe  case 
presented  in  the  county  court  was  a  ''suit"  or  "controversy 
between  citizens  of  different  states,"  within  the  meaning  of 
the  Constitution  and  the  laws  of  the  United  States.  It  was, 
as  already  said,  a  judicial  proceeding  initiated  in  a  tribunal 
which  constitutes  a  part  of  tbe  judicial  establishment  of  Ken- 
tucky, as  ordained   by  its  Constitution  (Ky.    Const.  §  140); 
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and  the  court,  although  charged  with  some  duties  of  an 
administrative  character,  is  a  judicial  tribunal  and  a  court  of 
record.  Fletcher  v.  Leight,  4  Bush,  303;  Pennington  v. 
Woolfolk,  79  Ky.  13. 

Are  the  above  cases  inapplicable  by  reason  of  their  having 
been  decided  prior  to  the  passage  of  the  judiciary  acts  of 
1887,  1888,  limiting  the  right  of  removal  to  suits  of  which 
the  circuit  courts  of  the  United  States  could  take  original 
cognizance?  Clearly  not.  The  difierence  between  that  act 
and  the  act  of  187s  [18  Stat,  at  L.  470,  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  508]  is  wholly  apart  from  the  present  discussion ; 
for  both  acts  gave  the  circuit  courts  original  jurisdiction  of 
all  suits  having  the  requisite  amount  in  dispute,  and  in  which 
there  was  a  controversy  between  citizens  of  different  states. 
So  that  what  was  a  suit  or  controversy  to  which,  by  reason 
of  diverse  citizenship,  the  judicial  power  of  the  United 
States  extended  under  the  act  of  1875,  must  be  deemed 
a  suit  under  the  acts  of  1887,  1888.  The  only  effect 
of  the  latter  act,  so  far  as  the  present  question  is  con- 
cerned, was  to  restrict  the  right  of  removal  from  the  state 
court  to  cases  of  which  the  circuit  court  could  take  original 
cognizance.  And  the  present  case,  being  a  suit  involving  a 
controversy  between  citizens  of  different  states,  is  manifestly 
of  that  character. 

It  is  said,  however,  that  when  it  is  proposed  to  take  private 
property  for  public  purposes,  the  question  of  appropriation 
is  one  primarily  and  exclusively  for  the  state  to  determine. 

There  ought  not  to  be  any  dispute,  at  this  day,  in  reference 
to  the  principles  which  must  control  in  all  cases  of  the  con- 
demnation of  private  property  for  public  purposes.  It  is 
fundamental  in  American  jurisprudence  that  private  property 
cannot  be  taken  by  the  government,  national  or  state,  except 
for  purposes  which  are  of  a  public  character,  although  such 
taking  be  accompanied  by  compensation  to  the  owner.  That 
principle,  this  court  has  said,  grows  out  of  the  essential 
nature  of  all  free  governments.  Citizens  Sav.  &  L.  Asso.  v. 
Topeka,  20  Wall.  655,  22  L.  Ed.  45s;  Cole  v.  LaGrange,  113 
U.  S.  I,  6,  28  L.  Ed.  896,  897.  5  Sup.  Ct.  Rep.  416.  If  the 
purpose  be  public,  the  taking  may  be  outright,  provided 
reasonable,  certain,  and  adequate  provision  is  made,  at  the 
time  of  appropriation,  to  ascertain  and  secure  the  compensa- 
tion to  be  made  to  the  owner.  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  135  U.  S.  641,  659,  .^4  L.  Ed.  295,  303,  10  Sup. 
Ct.  Rep.  96s;  Sweet  v.  Rechel,  159  U.  S.  380,  399,  40  L. 
Ed.  188,  196,  16  Sup.  Ct.  Rep.  43;  Western  Union  Teleg. 
Co.  V.  Pennsylvania  R.  Co.  (the  present  term)  19s  U.  S.  540, 
ante,  p.  133,  25  Sup.  Ct.  Rep.  p.  133.  Any  state  enactment 
in  violation  of  these  principles  is  inconsistent  with  the  due 
process  of  law  prescribed  by  the  14th  Amendment.  Chicago, 
B.  &  0-  R.  Co.  V.  Chicajfo,  166  U.  S.  226,  41  L.  Ed.  979,  17 
Sup.  Ct.  Rep.  581;  San  Diego  Land  &  Town  Co.  v.  National 
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City,  174  U.  S.  7^9,  754,  43  L-  Ed.  1154,  1160,  19  Sup.  Ct. 
Rep.  804;  Smyth  v.  Ames»  169  U.  S.  466.  525,  42  L.  Ed. 
8i9»  841,  18  Sap.  Ct  Rep.  418.  The  position  taken  by  the 
highest  court  of  Kentucky  on  this  general  subject  appears 
from  Tracy  V.  Elizabethtown,  L.  &  B.  S.  R.  Co.,  80  Ky.  259, 
269.  It  was  there  said :  "It  is  erroneous  to  suppose  that  the 
legislature  is  beyond  the  control  of  the  courts  in  exercising 
the  power  of  eminent  domain,  either  as  to  the  nature  of  the 
use  or  the  necessity  to  the  use  of  any  particular  property. 
For  if  the  use  be  not  public,  or  no  necessity  for  the  taking 
exists,  the  legislature  cannot  authorize  the  taking  of  private 
property  against  the  will  of  the  owner,  notwithstanding  com- 
pensation may  be  required.'* 

Speaking  generally,  it  is  for  the  state,  primarily  and  exclu- 
sively, to  declare  for  what  local  public  purposes  private  prop- 
erty within  its  limits  may  be  taken  upon  compensation  to  the 
owner,  as  well  as  to  prescribe  a  mode  in  which  it  may  be 
condemned  and  taken.  But  the  state  may  not  prescribe  any 
mode  of  taking  private  property  for  a  public  purpose,  and  of 
ascertaining  the  compensation  to  be  made  therefor,  which 
would  exclude  from  the  jurisdiction  of  a  circuit  court  of  the 
United  States  a  condemnation  proceeding  which,  in  its  essen- 
tial features,  is  a  suit  involving  a  controversy  between 
citizens  of  different  states.  "A  state  cannot,"  this  court  has 
said,  "tie  up  a  citizen  of  another  state,  having  property 
rights  within  its  territory  invaded  by  unauthorized  acts  of  its 
own  oCBcers,  to  suits  for  redress  in  its  own  courts."  Reagan 
V.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  391,  38  L.  Ed. 
1014,  102 1,  4  Inters^  Com.  Rep.  560.  14  Sup.  Ct.   Rep.  1047. 

Now,  it  is  true  that  the  circuit  court  could  not  have  the 
property  in  question  condemned  for  local  public  purposes  if 
the  state  had  not  previously,  by  statute,  authorized  its  con- 
demnation. After  the  removal  of  a  case  of  condemnation 
from  a  state  court,  the  Federal  court  would  proceed  under 
the  sanction  of  state  legislation.  It  would  enforce  the  state 
law,  unless  that  law  authorized  the  appropriation  of  private 
property  for  purposes  that  were  not  really  of  a  public  nature. 
So  far  as  authority  to  take  the  property  for  local  public  pur- 
poses was  concerned,  the  circuit  court  could  not  enforce  any 
other  than  the  state  law.  It  would  respect  the  sovereign 
power  of  the  state  to  define  the  legitimate  public  purposes 
for  which  private  property  maybe  taken,  upon  compensation 
to  the  owner  being  made  or  secured.  But,  at  the  same  time, 
it  could  enforce,  as  of  course  it  must,  the  authority  of  the 
supreme  law  of  the  land,  which  expressly  extends  the  judicial 
power  of  the  United  States  to  all  suits  involving  controver- 
sies between  citizens  of  different  states,  and  which  also,  by 
statute,  gives  the  circuit  courts  of  the  United  States,  without 
qualification,  jurisdiction  of  such  controversies.  A  state  can- 
not, by  any  statutory  provisions,  withdraw  from  the  cogni- 
zance of  the  Federal  courts  a  suit  or  judicial  proceeding  in 
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which  there  is  such  a  controversy.  Otherwise  the  purpose 
of  the  Constitution  in  extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of  different 
states  would  thereby  be  defeated.  If  the  judiciary  act  of 
Congress  admitted  of  the  case  in  the  county  court  being 
brought  within  the  original  cognizance  of  the  circuit  court, 
that  is  an  end  of  the  matter,  although  it  be  a  case  of  the 
appropriation  of  private  property  to  public  uses  under  the 
authority  of  the  state.  Under  any  other  view  a  state,  by  its 
own  tribunals,  could  deprive  citizens  of  other  states  of  their 
property  by  condemnation,  without  giving  them  an  oppor- 
tunity to  protect  themselves,  in  a  national  court,  against 
local  prejudice  and  influence. 

It  may,  however,  be  urged  that  the  Delaware  corporation 
can  be  fully  protected  by  the  state  court  in  its  rights  of  prop- 
erty, because,  if  any  Federal  right  be  denied  it,  the  authority 
of  this  court  can  be  invoked  upon  writ  of  error  to  the  highest 
court  of  the  state.  But  the  question  whether  the  property  is 
authorized  by  the  local  statute  to  be  condemned,  as  well  as 
the  question  of  the  amount  of  compensation  to  the  owner, 
could  not  come  here  by  writ  of  error  from  the  state  court. 
Such  questions  would  not  ordinarily  involve  a  Federal  right. 
In  the  present  case  the  commissioners  reported  the  damages 
to  be  only  $ioo;  whereas,  the  owner  alleges  that  the  amount 
awarded  was  grossly  inadequate,  practically  confiscatory. 
That  question,  as  well  as  the  question  whether  the  statute 
authorized  the  traction  company  to  take  the  property,  the 
Delaware  corporation  is  constitutionally  entitled,  as  between 
it  and  the  Kentucky  corporation,  by  reasons  of  the  diverse 
citizenship  of  the  parties,  to  have  determined  upon  their 
merits  in  a  court  of  the  United  States,  in  which,  presumably, 
it  will  be  protected  against  local  prejudice  or  influence.  The 
circuit  court,  recognizing  the  right  of  the  traction  company 
to  appropriate  the  land  in  question,  if  necessary  for  its  pur- 
poses, could  do  all  that  is  required  by  the  Kentucky  statute, 
and  meet  fully  the  ends  of  justice.  Besides,  a  court  always 
looks  to  substance,  and  not  to  mere  forms.  Mere  forms  are 
not  of  vital  consequence  in  cases  of  condemnation.  Kohl  v. 
United  States,  91  U.  S.  367,  375*  23  L.  Ed.  449,  452;  United 
States  V.  Jones,  109  U.  S.  514,  i;i9,  27  L.  Ed.  1015,  1017,  3 
Sup.  Ct.  Rep.  346. 

It  is  suggested  that  the  state  legislature  might  have  con- 
summated the  taking  of  the  property  of  the  Delaware  cor- 
poration by  means  of  a  nonjudicial  tribunal,  and  thus  left  open 
simply  the  question  of  compensation  to  the  owner  of  the 
property  taken.  We  do  not  perceive  that  this  suggestion  is 
at  all  material  in  the  present  discussion;  for  the  state  has 
chosen  to  provide  for  the  taking  by  means  of  what  is  con- 
ceded to  be  a  suit  in  one  of  its  judicial  tribunals.  It  is,  in 
efiect,  conceded  that  the  circuit  court  may  be  given  jurisdic- 
tion of  the  question  of  compensation.     But  the  contention  is, 
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that  in  no  case  can  the  jadicial  power  of  the   United  States 
be  invoked  until  the  question  of  taking  is  consummated  by  a 
proceeding  in  the  particular  local  tribunal  designated  by  the 
state.     This  view,  it  is  supposed,  finds  support  in  the  cases 
in  which  it  has  been  held  that  an  original  suit  directly  against 
a  state,  or  a  suit  against  an  ofiBcer  of  the  state,  which,  by  rea- 
son of  the  particular  relief  sought,  is,  in  effect,  a  suit  against 
the  state,  may  be  limit  by  the  state  to  suits  brought  in  one 
of  its  own  courts.     Smith  v.  Reeves,    178  U.  S.  436,  44  L. 
Ed.  1 140,  20  Sup.  Ct.  Rep.  919.    This  illustration  is  wide  of 
the  mark;  for  the  mandate  of  the  Constitution  of  the  United 
States  (nth  Amendment)  is  that  ''the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state;"  whereas,  the  judicial  power 
of  the  United  States  and  the  original  jurisdiction  of  the 
circuit  courts,  whatever  may  be  ordained  by  state  legislation, 
extends  to  suits  in  which  there  is  a  controversy  between 
citizens  of    different  states.     The  exercise  by  the  circuit 
courts  of  the  United  States  of  the  jurisdiction  thus  conferred 
upon  them  is  pursuant  to  the  supreme  law  of  the  land,  and 
will  not,  in  any  proper  sense,  entrench  upon  the  dignity, 
authority,   or  autonomy    of  the  states;  for  each  state,   by 
accepting  the  Constitution,  has  agreed  that  the  courts  of  the 
United  States  may  exert  whatever  judicial  power  can  be  con- 
stitutionally conferred  upon  them.     In  the  exercise  of  that 
power  a  circuit  court  of  the  United  States,  sitting  within  the 
limits  of  a  state,  and  having  jurisdiction  of  the  parties,  is,  for 
every  practical  purpose,  a  court  of  that  state.     Its  function, 
under  such  circumstances,  is  to  enforce  the  rights  of  parties 
according  to  the  law  of  the  state,  taking  care,  always,  as  the 
state  courts  must  take  care,  not  to  infringe  any  right  secured 
by  the  Constitution  and  the  laws  of  the  United  States.     It 
should,  however,  be  remarked  that  there  is  nothing  in  the 
Kentucky  statute  which  indicates  any  purpose  on  the  part  of 
the  legislature  of  that  commonwealth  to  fly  in  the  face  of  the 
above  cases,  or  to  evade  the  principles  announced  in  them. 
It  is  not  to  be  implied  from  the  statute  in  question  that  the 
state  intended  to  exclude,  or  supposed  that  it  could  exclude, 
from  the  Federal  courts,  jurisdiction  of  any  suit  to  which  the 
judicial  power  of  the  United  States  extended. 

It  was  said  that  if  the  case  was  a  removable  one,  the  time 
for  removal  was  after  it  was  taken  by  appeal  to  the  state  cir- 
cuit court,  where  it  could  be  tried  de  novo.  There  is  nothing 
in  the  acts  of  1887,  1888,  which  sustains  this  view.  Was  the 
case,  as  it  was  in  the  county  court,  a  suit  in  which  there 
was  a  controversy  between  corporations  of  different  states? 
If  so,  the  right  of  removal  was  perfect  under  the  acts  of  1887, 
1888.  Under  the  Kentucky  statute  the  condemning  party 
was  entitled,  even  after  appeal  to  the  circuit  court,  to  pay  into 
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court  the  damages  assessed  in  the  county  court,  and,  be- 
fore the  case  was  concluded  in  the  circuit  court,  to  take  pos- 
session of  the  land,  and  oust  the  owner.  Ky.  Stat.  §  839; 
80  Ky.  2S9,  269.  Clearly,  the  owner  was  not  bound  to  wait 
until  the  proceedings  in  the  county  court  were  concluded,  or 
nntil  he  was  put  out  of  possession,  before  exercising  his  right 
of  removal,  if  the  case  was  a  removable  one. 

We  bold  that,  as  the  proceeding  in  the  county  court  was  a 
suit  involving  a  controversy  between  corporate  citizens  of 
different  states,  it  was  one  of  which  the  circuit  court  of  the 
United  States  could  have  taken  original  cognizance,  under  the 
judiciary  act,  and  it  was,  therefore,  a  removable  case.  And 
being  a  removable  case,  it  is  to  be  regarded  as  having  been 
removed  upon  the  filing  of  the  petition  and  accompanying: 
bond  for  removal;  in  which  event,  it  was  competent  for  the 
circuit  court,  having  thus  acquired  jurisdiction  of  the  sub- 
ject-matter, and  of  the  parties,  to  enjoin  the  traction  com- 
pany from  proceeding  further  in  the  state  court. 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court 
awarding  the  injunction  must  be  afiBrmed. 

It  is  so  ordered. 


CHICAGO,  I.  &  L.  RY.  CO.  v.  CITY  OF  CRAWFORDSVILLE. 

(Supreme  Court  of  Indiana,  Jan.  5,  1905.) 

[72  N.  E.  Rep.  1025.] 

Crossings— Failure  to  Maintain  Lights — Defenses— Ordinances  Pro- 
hibiting Automatic  Lights. 
In  an  action  against  a  railroad  company  for  failure  to  light  street 
crossings  as  required  by  a  city  ordinance  authorized  by  an  act  of  the 
Ivegislature,  an  answer  alleging  that  there  is  a  device  which  can  be  at- 
tached to  the  railroad  track  so  that  au  approaching  train  at  a  distance 
will  ignite  a  lamp  at  the  crossing,  and  continue  the  light  until  the 
train  passes,  but  by  reason  of  the  ord  nance  requiring  a  constant,  light 
defendant  is  unable  to  install  the  device,  constitutes  no  defense. 

Same— Same— Same— Ordinances— Moonlight. 

Bums'  Ann.  St.  1901,  §  5173,  grants  to  cities  the  power  to  require 
railroad  companies  to  maintain  at  street  crossings  the  same  kind  of 
lights  maintained  by  the  city  on  all  nights  that  the  city  may  direct,  and 
to  provide  what  kind  of  lights  shall  be  maintained  :  neld,  that  an  ordi- 
nance in  conformity  to  the  section  is  not  rendered  invalid  for  indefinite- 
ness  because  it  excuses  lisrhting  by  the  company  at  such  times  as  the 
moon  furnishes  sufficient  light  to  light  such  crossings  and  at  all  timea 
when  the  city  lights  are  not  in  operation. 

Appeal  from  Circuit  Court,  Montgomery  County;  Jere 
West,  Judge. 

Action  for  penalty  by  the  city  of  Crawfordsville  aeainst  the 
Chicago,  Indianapolis  &  Louisville  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed* 

E.  C.  Field  and  H.  R.  Kurrie,  for  appellant. 

F.  P.  Mount,  for  appellee. 
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HADLEY,  C.  I.  Suit  by  appellee  to  recover  a  penalty  for 
the  violation  of  a  city  ordinance  requiring  the  lighting  of 
street  intersections.  The  act  of  March  4»  1893,  p.  302,  c. 
137  (section  5173,  Barns'  Ann.  St.  1901),  grants  to  cities,  for 
the  security  and  safety  of  persons  from  running  trains,  the 
power  to  require,  by  ordinance,  railroad  companies  to  main- 
tain, at  the  points  where  the  railroad  track  crosses  the  streets 
of  the  city,  the  same  kind  of  lights  maintained  by  the  city  on 
all  nights  that  the  common  council  may  direct,  and  the  power 
to  provide  what  kind  of  lights  the  railroad  company  shall 
maintain.  The  above  act  effects  a  delegation  of  police  power 
to  cities,  and  the  power  granted  is  limited  and  specific: 
(i)  It  can  be  exercised  only  as  a  means  of  safety  to  citizens 
against  running  trains;  (2)  the  council  shall  determine  at 
what  particular  intersections  lights  are  necessary  to  safety 
against  trains;  (3)  shall  only  require  the  same  kind  of  lights 
maintained  by  the  city;  and  (4)  shall  have  the  right  to  de- 
termine the  nights  on  which  the  lights  shall  be  maintained. 
In  attempting  to  exercise  the  power  granted  by  this  statute 
the  city  of  Crawfordsville,  appellee,  passed  an  ordinance,  the 
first  and  second  sections  of  which  are  as  follows: 

^'Section  i.  Be  it  ordained  by  the  mayor  and  common 
council  of  the  city  of  Crawfordsville,  Indiana,  that  it  shall 
hereafter  be  the  duty  of  every  railroad  company  running  and 
operating  a  railroad  through  the  city,  to  keep  and  maintain 
an  electric  light  at  every  point  where  the  main  track  of  said 
railroad  company,  upon  which  it  runs  any  regular  train  or 
trains  during  the  nighttime,  crosses  or  intersects  at  grade 
any  public  street  in  said  city.  Such  electric  light  shall  be  of 
sufficient  power  to  light  the  crossing  of  such  railroad  where 
they  are  placed  and  maintained  in  such  a  manner  as  to 
enable  citizens  and  other  persons  traveling  and  passing  over 
sncb  crossing  to  see  the  track  or  tracks  and  protect  them- 
selves from  the  danger  of  running  trains  on  such  railroad; 
provided,  such  lights  shall  not  be  required  to  exceed  in  power 
those  now  in  use  for  lighting  the  streets  of  said  city. 

''Sec.  2.  All  lights  provided  in  section  i  hereof  shall  be 
kept  lighted  and  burning  during  the  hours  of  nighttime  of 
every  day  in  the  year,  beginning  at  twenty  minutes  after  sun- 
set and  continuing  to  burn  until  twenty  minutes  before  sun- 
rise of  each  day  during  the  months  of  October,  Novem- 
ber, December,  January,  February  and  March  of  each  year, 
and  beginning  at  thirty  minutes  after  sunset  and  continuing 
until  thirty  minutes  before  sunrise  of  each  day  during  the 
months  of  April,  May.  June,  July,  August  and  September  of 
each  year:  provided,  said  lights  shall  not  be  required  to  be 
kept  burning  or  lighted  during  any  of  such  hours,  or  parts  of 
hours,  when  the  moon  shall  be  shining  so  as  to  give  sufficient 
light  to  light  such  crossing,  as  hereinbefore  provided.  And 
provided  further,  such  lights  shall  not  be  required  to  be  kept 
burning  or  lighted  during  any  of  such  hours,  or  parts  of  hours 
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when  the  lights  in  use  for  lighting  the  streets  of  said  city 
shall  not  be  lighted  or  burning.  The  purpose  of  such  last 
provision  being  to  exempt  such^  railroad  company  or  com- 
panies from  lighting  such  crossings  at  any  time  or  times 
when  the  streets  of  said  city  are  not  lighted.'* 

The  third  section  provides  that  for  a  violation  of  the  ordi- 
nance the  offending  company  shall  pay  a  fine  not  exceeding 
$ioo. 

Appellant,  having  been  tried  and  convicted  of  a  violation  of 
this  ordinance,  challenges  its  validity,  chiefly  on  the  ground 
of  unreasonableness  in  its  excessive  and  indefinite  require- 
ments as  to  the  time  when  the  lights  shall  be  maintained. 
The  court  correctly  sustained  a  demurrer  to  appellant's  t&ird 
answer.  It  was,  in  effect,  that  there  is  a  device  which  can 
be  attacked  to  the  railroad  track  in  such  way  that  a  moving 
train  at  a  distance  away  will  ignite  a  lamp  at  the  crossing, 
which  will  continue  to  burn  and  light  the  crossing  until  the 
train  has  passed  over  and  beyond;  that  such  device  would 
furnish  ample  protection  to  citizens  against  moving  trains, 
but,  by  reason  of  the  ordinance  requiring  the  lights  to  burn 
constantly,  it  is  unable  to  install  such  device,  and  the  ordi- 
nance is  therefore  unreasonable  and  void. 

In  the  first  place,  when  appellant  has  installed  the  device 
and  adequately  lighted  the  crossings  during  the  passage  of  ail 
night  trains,  or  has  been  obstructed  by  appellee  in  a  bona 
fide  effort  to  do  so,  will  be  time  enough  to  present  such  a  de- 
fense. 

In  the  second  place,  the  Legislature  has  declared  that  the 
city  council  shall  have  power  to  determine  what  kind  of  light 
shall  be  used,  and  during  what  nights  they  shall  be  main- 
tained. The  power  to  require  lights  on  all  nights  embraces 
the  power  to  require  them  all  hours  of  the  night  or  parts  of 
nights.  This  is  a  grant  of  specific  power  by  the  Legislature. 
Such  a  grant,  when  in  harmony  with  the  Constitution,  cannot 
be  questioned  by  any  other  body  as  to  it  reasonableness. 
Champer  v.  City  of  Greencastle,  138  Ind.  339,  3$N.  E.  14,  24 
L.  R.  a.  768,  46  Am.  St.  Rep.  390;  i  Dill.  Mun.  Corp.  (4th 
Ed.)  §  328.  There  is  no  pretense  but  the  city  of  Crawfords- 
ville maintains  a  system  of  electric  lighting  of  its  streets,  and 
is  fully  within  the  provisions  of  the  statute  as  to  the  right  to 
require  electricity  as  the  kind  of  light  to  be  employed  by 
appellant.  And  if  the  counsel  of  appellee  city  has  determined 
the  kind  of  light  appellant  shall  use,  and  it  is  the  same  kind 
maintained  by  the  city,  and  has  further  provided  on  what 
nishts  or  parts  of  nights  the  lights  shall  be  kept  burning,  and 
has  expressed  its  conclusions  upon  these  things  in  an  ordi- 
nance in  clear  and  certain  language,  such  provisions  in  the 
ordinance  are  not  open  to  attack  in  a  proceeding  of  this  kind. 

But  it  is  urged,  as  a  matter  of  insufficiency  of  the  evidence, 
that  the  ordinance  is  void  for  unreasonableness  in  exacting  a 
particular  kind  of  light,  and  for  uncertainty  as  to  the  time  or 
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times  when  the  company  is  required  to  have  the  crossing 
lighted.     The  insistence  is  that  the  daty   to  light  depends 
npoQ  so  many  contingencies — the  going  of  the  city  lights, 
adequacy  of  moonlight,  etc.,  as  to  make  it  impossible  for 
appellant  to  determine  with  reasonable  accuracy  when  the 
duty  to  light  arises,  and  when  it  is  excused.     It  is  true,  as 
contended,  that,  as  the  ordinance  imposes  a  penalty  solely 
as  a  punishment  for  its  transgression,  it  must  therefore  be 
clashed  as  penal,  and  subject  to  strict  construction.     Suther- 
land, St.  Con.  §  2o8.     But  it  is  proper  to  take  a  reasonable 
view  of  the  ordinance  as  a  whole  for  the  purpose  of  ascertain- 
ing the  objects  the  Legislature  had  in  view.     From  such  in- 
spection it  is  plain  that  both  the  statute  and  the  ordinance 
are  drawn  in  a  spirit  of  liberality  towards  the  railroad  com- 
panies.    By  the  statute,   unless  the  city  is  maintaining  a 
system  of  street  lighting,  it  cannot  require  railroad  com- 
panies to  light  their  street  intersections,  and  it  can  then  re- 
quire only  such  lights  as  the  city  itself  maintains.     By  the 
ordinance  railroad  companies  may  choose  their  own  class  of 
electric  lighting,  and  they  need   be  no  stronger  than  those 
maintained  by  the  city  for  street  lighting,  and  when  the  city 
lights  are  out  for  any  cause  the  companies'  lights  may  .  also 
remain  unlighted.     All  this  legislation  looks  to  the  ameliora- 
tion of  the  burden  of  railroad  companies.     It  cannot  be  ex- 
pected that  such  companies  will  erect  their  own  gas,  or  elec- 
tric light,  plants  to  supply  lights  at  their  crossings.     They 
are  expected  to  use,  because  they  can  more  economically  use, 
the  same  kind  of  lights  with  which  the  city  is  supplied.     Such 
utilities,  whether  maintained  by  the  city  or  private  corpora- 
tion, are  public,  and  occupy  the  streets  and  ways  of  a  city  for 
distribution  to  the  people,  and  must,  under  the  law,  be  sup- 
plied to  all  inhabitants  fairly  and  alike.     There  is  therefore 
no  chance  for  oppression,  and  no  ground   for  the  charge  of 
unreasonableness  in  being  required  to  employ  the  same  kind 
of  light,  or  in  being  required  to  keep  them   burning  when 
the  city's  lights  are  burning. 

The  question  remains,  is  the  ordinance  before  us  suffi- 
ciently definite  and  certain,  with  respect  to  the  time  when 
the  crossing  shall  be  lighted,  to  inform  appellant  of  what  is 
commanded  of  it.  It  has  been  held  that  an  ordinance  pre- 
scribing that  ''the  number  of  hours  that  said  electric  lights 
shall  be  required  to  be  lighted  during  each  period  of  24  hours 
shall  be  the  same  as  the  said  council  does  now  or  may  here- 
after require  the  lights  of  said  city  to  be  lighted"  is  sufiB- 
ciently  definite  to  advise  the  railroad  of  what  it  is  required  to 
do.  Railroad  Co.  v.  Bowling  Green,  57  Ohio  St.  336,  49  N. 
E.  121,  41  L.  R.  A.  422.  And  we  perceive  no  reason  why  it 
would  not  be  sufficient  for  an  ordinance  to  provide  that  lights 
shall  be  maintained  by  railroad  companies  in  accordance  with 
the  schedule  of  street  lighting  then  or  thereafter  maintained 
by  the  city,  or  why  such  a  provision  would  not  be  preferable 
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to  the  moonlight  provisioo  of  the  ordinance  before  as. 
What,  then,  shall  be  said  o(  this  ordinance  as  modified  by  the 
proviso  ''that  said  lights  shall  not  be  required  to  be  kept 
lighted  and  burning  during  any  time  when  the  moon  shall  be 
shining,  so  as  to  give  sufiicient  light  to  light  such  crossing,  as 
hereinbefore  provided;*'  that  is,  as  provided  in  section  i» 
when  the  moon  is  shining  so  as  to  give  sufficient  light  to 
enable  travelers  over  the  crossing  to  see  the  track,  and  pro- 
tect themselves  from  running  trains.  When  the  ordinance  and 
its  provisions  are  considered  as  an  entirety,  what  does  if  all 
mean?  Simply  this:  Railroads  shall  maintain  during  all 
and  every  night  in  the  year  some  pattern  of  electric  light  at 
all  crossings  over  which  trains  run  in  the  nighttime.  The 
lights  should  be  sufficient  to  enable  the  traveler  to  see  the 
crossing,  but  need  not  be  of  a  greater  power  than  the  lights 
in  use  by  the  city  for  street  lighting.  The  lighting  is  ex- 
cused on  all  nights  and  parts  of  nights  (i)  when  the  moon 
furnishes  the  traveler  the  same  amount  or  strength  of  light 
required  of  the  company  by  the  first  section  of  the  ordinance^ 
namely,  not  exceeding  in  power  the  lights  in  use  by  the  city; 
and  (2)  at  all  times  when  the  city  lights,  for  any  reason,  are 
not  going.  The  exemptions  are  beneficial  to  appellant.  The 
city  had,  under  the  statute,  the  undoubted  authority  to  re- 
quire all-night  lighting  in  a  proper  case,  and  the  fact  that  it 
exonerated  the  company  from  lighting,  under  certain  condi- 
tions, was  a  matter  of  grace,  and  not  of  duty.  Appellant  is 
not,  therefore,  in  a  situation  to  complain  of  unreasonableness 
in  the  concessions  because  too  vague  and  uncertain.  When 
there  is  not  reasonable  certainty  as  to  the  sufficiency  of  the 
moonlight,  the  lighting  should  go  on  if  the  city  lights  are 
burning.  We  therefore  conclude  that  the  ordinance  was  suffi- 
ciently definite  and  certain  to  inform  appellant  of  what  it 
was  required  to  do. 

The  expressions  and  rulings  in  the  city  of  Shelbyville  v.  C, 
C,  C.  &  St.  L.  Ry.  Co.,  146  Ind.  66,  44  N.  E.  929,  and  C, 
C,  C.  &  St.  L.  Ry.  Co.  v.  City  of  Connersville,  147  Ind.  277,  46 
N.  E.  579,  37  L.  R.  A.  175,  62  Am.  St.  Rep.  418,  which 
announce  a  contrary  doctrine,  are  modified  to  conform  to  the 
rulings  in  this  case. 

Judgment  affirmed. 


BUDD  et  al.  v.  CAMDEN  HORSE  R.  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  14,  1904.) 

[59  Atl.  Rep.  229.] 

Street  Railroads— Additional  Servitude— Ejectment.* 

A  double- track  street  railway  was  constructed  in  the  northerly 
half  of  a  road  33  feet  in   width,   pursuant  to  a  city  ordinance.     The 

*As  to  whether  a  street  railway  is  an  additional  servitude,  see  foot- 
note appended  to  Younkin  v,  Milwaukee,  L,.  H.  &  T.  Co.  (Wis.),  10 
R.  R.  R.  193,33  Am.  A  Enf?.  R.  Cas.,  N.  S.,  193. 
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poles  carrying'  electric  wires  were  close  to  the  outer  line  of  the  street 
on  which  the  plaintiflfs'  land  abutted,  and  the  ties  extended  to  within 
two  or  three  feet  of  that  line.  No  sidewalk  had  been  built :  held,  that 
the  constmction  of  the  railway  did  not  constitute  an  additional  serrl- 
tnde,  and  that  the  abutting*  owners — owners  of  the  soil  of  the  high- 
way— could  not  maintain  ejectment  against  the  railway  company. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Hiram  E.  Badd  and  Isaac  W.  Bndd  against  tbe 
Camden  Horse  Railroad  Company  and  the  Camden  & 
Sabarban  Railway  Company.  Judgment  for  defendants,  and 
plaintifis  bring  error.     Affirmed. 

Francis  D.  Weaver  and  John  W.  Wescott,  for  plaintifis  in 
error. 
E.  A.  Armstrong,  for  defendants  in  error. 

SWAYZE,  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  land  i6i  feet  in  width  and  1,427  feet  in  length, 
bounded  by  the  center  and  northerly  lines  of  Ferry  Road,  in 
the  city  of  Camden.  Upon  this  land,  and  within  the  bounds 
of  tbe  highway,  the  defendants  have  constructed  a  double- 
track  street  railway,  and  have  located  poles  carrying  wires, 
through  which  electric  power  is  transmitted.  The  fee  is  in 
the  plaintifis,  subject  to  the  easement  for  a  street.  The 
tracks  and  poles  are  located  in  pursuance  of  and  in  conformity 
with  the  city  ordinance,  and  are  entirely  within  the  highway. 
No  sidewalk  has  been  constructed  at  this  point.  The  plain- 
tifis' substantial  complaint  is  that  the  ties  and  poles  are  so 
close  to  the  northerly  line  of  the  street,  called  the  ''building 
Une,"  that  they  will  interfere  with  the  erection  of  buildings, 
make  it  impossible  to  have  steps  in  front,  or  to  maintain  a 
sidewalk,  and  compel  gates  and  doors  to  be  so  constructed  as 
to  swing  inward;  tbat  the  construction  of  the  tracks  in  so 
narrow  a  space  makes  common  travel  dangerous,  and  will 
compel  occupants  of  houses,  if  any  are  hereafter  erected,  to 
exercise  extraordinary  caution  in  getting  in  and  out  of  their 
homes.  In  view  of  these  facts  the  plaintifis  urged  at  the 
trial  that  the  defendants'  tracks  amounted  to  an  additional 
servitude  not  within  the  recognized  public  easement.  The 
trial  judge  held  adversely  to  this  view,  and  directed  a  verdict 
for  the  defendants. 

Although  ejectment  may  be  maintained  by  the  owner  of  the 
soil  in  a  public  highway  against  one  who  attempts  to  appro- 
priate it  to  a  purpose  not  within  the  limits  of  the  public 
easement,  it  is  now  settled  that  the  action  cannot  be  main- 
tained against  a  public  corporation  occupying  the  street 
within  the  limits  of  the  public  right;  nor  against  the  agencies 
through  which  the  public  corporation  exercises  its  rights. 
French  v.  Robb,  67  N.  J.  Law,  260,  263,  51  Atl.  509,  57  L.  R. 
A.  9t;6,  91  Am.  St.  Rep.  433.  It  is  also  settled  that  the  sub- 
stitution of  electric  motors  with  the  trolley  system,  including 
poles  set  within  the  curb  line,  for  horses  on  street  railroads. 
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does  not  per  se  create  an  additional  easement.  Roebling  v. 
Trenton  Passenger  Railway  Company,  58  N.  J.  Law,  666, 
673>  34  Atl.  1090,  33  L.  R.  A.  129;  Montclair  Military 
Academy  v.  North  Jersey  Street  Railway,  70  N.  J.  Law,  229, 
57  Atl.  1050.  The  opinion  of  the  Roebling  Case  contained 
an  intimation  that  it  must  not  be  construed  so  as  to  allow  the 
railway  company  to  place  the  track  so  near  the  curb  line  as 
to  interfere  unreasonably  with  the  owner's  access  to  his  prop- 
erty, or  with  the  enjoyment  of  the  privileges  which  owners  of 
abutting  lands  are  entitled  to  enjoy  in  a  public  highway  in 
front  of  their  premises.  The  question  now  presented  is 
whether  the  defendants'  tracks  are  so  constructed  and  their 
poles  so  located  as  to  interfere  unreasonably  with  the  owner's 
access  to  his  property.  The  construction  of  the  tracks  does 
not  seem  to  prevent  access  to  the  land  in  its  present  condi- 
tion, or  for  any  purpose  for  whic  h  land  without  buildings 
may  be  used.  It  is  true  that  the  legitimate  use  of  the  street 
for  access  to  the  land  may  cause  great  inconvenience  to  the 
defendants  in  the  operation  of  their  road  by  interrupting  the 
passage  of  cars,  but,  as  was  said  in  Kennelly  v.  Jersey  City, 
57  N.  J.  Law,  293,  295,  30  Atl.  531,  26  L.  R.  A.  281,  "the 
private  right  will  not  on  that  account  be  diminished;  the 
public  using  the  tracks  must  put  up  with  the  interruption." 
The  location  of  the  poles  and  the  ties  at  or  near  the  northerly 
limit  of  the  street  may,  indeed,  prevent  the  future  construc- 
tion of  a  sidewalk  of  the  width  ordinarily  required  by  the 
ordinances  of  Camden;  but  this  is  a  matter  of  purely  munic- 
ipal regulation,  and  the  ordinance  of  1886,  even  if  otherwise 
applicable  to  the  present  case,  cannot  be  applicable  if  the 
latter  ordinance  of  1896  has  made  the  building  of  such  a  side- 
walk impossible.  The  ordinance  of  1886  seems,  however,  to 
be  applicable  only  to  streets  30  feet  in  width  in  the  city  of 
Camden,  and  in  the  present  case  thecenterlineof  Ferry  Road 
is  the  boundary  line  of  the  city,  so  that  only  the  northerly  16^ 
feet  is  within  the  city  limits.  That  the  ordinance  was  in- 
tended to  apply  only  to  streets  wholly  within  the  city  is 
indicated  "by  the  fact  that  it  undertakes  to  provide  for  side- 
walks on  each  side  of  the  street,  and  makes  no  provision  for 
sidewalk  on  one  side  only.  We  cannot  agree  with  the  plain- 
tifis'  contention  that  the  ordinance  of  1886  gave  them  a  vested 
right  to  have  a  sidewalk  yi  feet  wide.  The  danger  arising 
from  the  operation  of  cars  by  electricity  in  the  street  is,  like 
the  injury  by  vibration  in  the  Roebling  Case,  one  oi  those 
injurious  consequences  which  result  from  the  legitimate  and 
proper  use  to  which  public  thoroughfares  are  devoted.  It  is 
not  unlike  the  danger  arising  from  increased  traffic  in  the 
streets  by  an  increasing  population. 

It  is  contended  by  the  plaintiffs  that  they  suffer  a  special 
injury,  because,  if  fences  are  built,  the  gates  must  swing  in- 
ward, and  not  outward;  if  houses  are  built,  the  doors  must 
swing  inward,  and  no  steps  can  be  placed  within  the  lines  of 
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the  street.  No  doubt  it  is  a  common  practice  to  build  gates, 
and  perhaps  doors»  so  as  to  swing  outward,  and  to  build 
stoops  within  the  street  line;  but  there  can  be  no  right  in  the 
abutting  owner  to  interfere,  even  to  this  extent,  with  the 
public  easement  in  the  street,  if  the  Jiunicipal  authorities 
choose  to  adopt  regulations  which  expressly  or  by  necessary 
implication  prevent  such  an  interference.  The  public  right 
to  use  the  street  and  to  have  it  unobstructed  is  superior  to 
the  landowner's  right  to  obstruct  it  even  by  swinging  gates 
and  doors  and  stoops.  Such  obstructions  are  peculiar  priv- 
ileges usually  afiorded  to  the  owner  of  the  land  in  the  use  of 
the  adjacent  sidewalk  (Weller  v.  McCormick,  47  N.  J.  Law, 
397,  400,  I  Atl.  516,  54  Am.  Rep.  175),  but  are  not  his  as 
matter  of  legal  right.  The  public  right  is  paramount.  Id., 
51  N.  T.  Law.,  470,  472,  19  Atl.  iioi,  8  L.  R.  A.  798.  It  is 
not  necessary  in  the  present  case  to  decide  what  the  abutting 
owner's  rights  would  be  if  there  was  an  existing  sidewalk. 
In  that  respect  the  ':ase  is  like  West  Jersey  Railroad  Co.  v. 
Camden,  Gloucester  &  Woodbury  Railway  Co.,  52  N.  J. 
Eq.  31,  29  Atl.  423.  Upon  the  whole  case  we  fail  to  find 
such  unreasonable  user  of  the  highway  as  would  amount  to 
an  additional  servitude. 
The  judgment  must  therefore  be  affirmed. 


WISCONSIN  A,  M.  RY.   CO.  v.  McKENNA  et  al. 

(Supreme  Court  of  Michigan,  Feb.  4, 1905.) 

[102  N.  W.  Rep.  281.] 

Contract  for  Sale  of  Land— Delivery  of  Deed. 

Where  some  of  the  grantors  in  a  contract  for  the  sale  of  land  exe- 
cuted a  deed  and  delivered  it  to  the  common  agent  of  the  grantors 
and  grantee  on  an  understanding  that  it  was  not  to  be  delivered  to  the 
grantee  without  the  signature  of  the  remaining  grantor,  and  that  the 
consideration  was  not  to  be  paid  until  such  signature  was  obtained, 
there  was  no  delivery  of  the  deed  to  the  grantee. 

Same — Specific  Performance — Statute  of  Frauds. 

Where  a  deed  was  executed  by  some  of  the  grantors  under  an  oral  ex- 
ecutory contract  to  convey  the  land,  and  delivered  to  the  common  agent 
of  the  parties,  on  an  understanding  that  he  should  procure  the  signa- 
ture of  the  remaining  grantor,  who  was  to  receive  no  consideration, 
and  the  consideration  then  be  paid  to  the  others,  but  the  remaining 
grantor  refused  to  execute  the  deed,  whereupon  the  grantee  tendered 
the  consideration  to  the  others,  waiving  the  signature  of  the  grantor 
who  refused  to  execute,  the  tender  did  not  render  the  executory  contract 
within  the  statute  of  frauds  a  valid  one,  so  as  to  support  a  suit  for  speci- 
fic performance  by  the  grantee. 

Same — Statute  of  Frauds—Entry  on  Lands  by  Railroad— Specific  Per- 
formance. 
Where  a  contract  between  a  railroad  and  a  landowner  for  a  convej- 
ance  of  the  land  to  the  railroad  was  executory  and  within  the  statute 
of  frauds,  the  mere  entry  on  the  land  by  the  railroad,  with  the  consent 
of  the  owner,  and  excavation  of  a  small  quantity  of  earth,  was  not 
sufficient  to  warrant  specific  performance  at  the  suit  of  the  vendee. 
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Appeal  from  Circuit  Court,  Dickinson  County,  in  Cfaaa- 
eery;  John  W.  Stone,  Judge. 

Suit  by  the  Wisconsin  &  Michigan  Railway  Company 
against  Mary  T.  McKenna  and  others.  From  a  decree  in 
favor  of  defendants,  complainant  appeals.     Affirmed. 

Argued  before  MOORE,  C.  J.,  and  McALVAY,  GRANT, 
BLAIR,  and  HOOKER,  JJ. 

L.  D.  Eastman  (E.  Clark  Eastman,  of  counsel),  for  appel- 
lant. 
F.  D.  Mead,  for  appellees. 

HOOKER,  J.  Thomas  McKenna  was  the  owner  in  fee  of 
the  premises  in  question,  subject  to  the  rights  of  Mary  Mc- 
Kenna (his  wife),  and  John  K.  Stack,  who  were  owners,  re- 
spectively, of  21-24  and  3-24  of  the  ores  and  minerals  upon 
said  premises,  with  the  right  to  enter,  mine,  and  carry  away 
the  same.  The  complainant,  a  railroad  company,  sought  to 
acquire  a  right  of  way  over  said  lands  for  its  track,  and  to 
that  end  began  proceedings  for  condemnation  under 
the  statute.  At  the  time  the  cause  came  on  for  hearing 
before  the  circuit  court,  negotiations  for  a  settle- 
ment were  pending,  and  it  was  announced  by  counsel 
that  an  amicable  adjustment  of  the  matter  was  prob- 
able. The  negotiations  were  continued  until  July  14, 
1903,  when,  all  the  parties  except  Stack  being  present,  and 
he  being  represented  by  counsel,  an  agreement  was  made 
and  reduced  to  writing  by  the  terms  of  which  a  deed  of  the 
right  of  way  to  the  defendant  was  made  in  consideration  of 
$2,500,  which  was  to  be  paid  for  the  same.  Mrs.  McKenna 
was  to  receive  the  entire  sum  and  Stack  nothing.  The  writ- 
ing was  executed  by  the  McKennas,  and  was  placed  in  the 
hands  of  Fr.  Flannigan,  their  counsel,  whose  clerk  was  to 
take  it  to  Mr.  Stack,  to  be  signed  by  him,  and  on  its  return 
Mr.  Flannigan  was  to  deliver  it  to  the  complainant,  and  to 
deliver  to  Mrs.  McKenna  the  complainant's  check  for  $2,500, 
which,  in  pursuance  of  the  agreement,  it  deposited  with  him 
for  the  payment  of  the  consideration.  The  clerk  was  to  be 
paid  for  his  service  by  the  appellant.  There  was  no  doubt  in 
the  minds  of  any  of  the  parties  that  Stack  would  sign  the 
paper,  and,  the  check  being  deposited,  it  was  orally  agreed 
that  the  complainant  might  enter  on  the  premises  and  begin 
work  at  once.  It  accordingly  entered,  and  did  a  small 
amount  of  work,  before  learning  of  the  refusal  of  Stack  to 
sign  and  the  repudiation  of  the  contract  by  Mrs.  McKenna^ 
who  drove  the  men  from  their  work  with  a  pistol.  Stack 
refused  to  sign  for  some  reason  not  given,  and,  the  money 
not  being  paid  to  Mrs.  McKenna,  who  demanded  it,  she 
repudiated  the  agreement,  and  concluded  to  double  her  price 
for  the  right  of  way,  ahd  so  informed  the  complainant.  After 
this  refusal  and  Mrs.  McKenna's  repudiation  of  the  agree- 
ment, the  complainant   offered   to  waive  the  signature  of 
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Stack,  and  to  take  the  deed,  and  pay  over  the  price  to  the 
McKennas  without  it»  claiming  the  right  to  do  so,  bat  this 
was  refnsed.  It  has  filed  the  bill  in  this  cause  for  specific 
perforoaance,  and  an  injnnction  which  was  issued  has  been 
continued  to  the  hearing  of  the  cause  upon  the  filing  of  a 
bond  cocditioned  to  prosecute  the  condemnation  proceedings 
to  conclusion,  and  pay  the  compensation  that  should  be 
therein  awarded  if  its  bill  should  be  dismissed.  The  circuit 
court  determined  that  the  complainant  had  not  acquired  title 
to  the  right  of  way,  and  denied  specific  performance,  but  con- 
tinned  the  injunction  for  a  time,  to  give  opportunity  for  con- 
demnation, in  case  the  Supreme  Court  should  afBrm  the 
decree.     The  complainant  has  appealed. 

The  parties  made  an  oral  contract  for  the  sale  of  this  right 
of  way,  and  the  defendant  went  into  possession  under  it, 
and  deposited  the  consideration  with  Mr.  Flannigan, 
the  attorney  of  the  McKennas,  who  was  selected  lor 
the  purpose.  The  deed  which  was  to  convey  the  right  of 
way  was  never  fully  executed  by  the  grantors  named  in  it  as 
contemplated  by  all,  for  the  reason  that  Stack  refused  to 
sign  it.  We  are  of  the  opinion  that  there  was  no  delivery  of 
the  deed  to  the  complainant  by  the  McKennas,  who  signed 
it,  as  Flannigan  had  no  authority  to  deliver  it  without  the 
signature  of  Stack,  or  to  deliver  the  check  to  the  McKennas 
without  such  signature  to  the  deed,  until  it  was  given  by 
letter  after  this  suit  was  commenced.  The  situation,  then, 
is  that  the  parties  made  an  oral  executory  contract  for  the 
sale  of  an  interest  in  land.  It  was,  when  made,  within  the 
statute  of  fiauds,  and  cannot  be  enforced  specifically  unless 
it  has  been  taken  out  of  the  statute  by  part  performance. 
The  only  thing  that  has  been  done  by  the  complainant  was 
to  take  possession  in  expectation  of  performance,  and  expend 
a  small  sum  upon  the  land,  and  to  make  a  deposit  with  a 
common  agent  of  the  consideration.  The  defendants  have 
done  nothing  toward  executing  the  contract  except  to  yield 
possession  in  the  expectation  that  a  deed  would  be  made, 
which,  owing  to  Stack's  refusal,  was  not  completed.  In 
other  words,  the  contract  was  not  executed  because  the  con- 
sideration has  not  been  paid  or  the  deed  delivered.  It  re- 
mains an  executory  contract  within  the  statute  of  frauds, 
because  not  in  writing.  The  only  question  left  is  whether 
equity  may  treat  the  possession  given  as  such  part  perform- 
ance as  to  justify  specific  performance.  It  is  said  tbe  ofier 
to  deliver  the  check  was  a  waiver  of  complainant's  claim  to 
Stack's  signature  as  a  condition  precedent  to  the  delivery  of 
the  deed,  but  that  does  not  make  the  executory  contract 
valid.  The  contract  being  executory  and  oral,  neither  party 
could  compel  the  other  to  perform.  The  tender  of  a  deed 
would  not  make  it  valid,  nor  would  the  tender  of  the  con- 
sideration; and  neither,  unless  accepted,  would  be  available 
in  support  of  a  claim  of  part  performance.     Hence  we  must 
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say  that  the  direction  to  FlannigaD,  the  common  agent,  to 
deliver  the  check  to  Mrs.  McKenna,  even  if  she  were  in- 
formed of  it,  did  not  aSect  her  right  to  refuse  performance, 
and,  if  the  complainant  is  to  prevail,  it  must  be  upon  the 
ground  that  the  change  of  possession  entitles  it  to  specific 
performance.  The  mere  putting  a  vendee  in  possession  is 
not  sufficient  to  give  a  right  to  specific  performance.  It  is 
not  equities  arising  out  of  the  contract,  but  equities  based 
upon  what  has  been  done  by  way  of  executing  it,  and  in  re- 
liance upon  it  by  the  acquiescence  of  the  other  party,  that 
courts  of  equity  act  upon  in  such  cases;  and,  as  indicated  by 
the  learned  circuit  judge,  there  is  little  beyond  the  mere  fact 
of  the  entry  by  the  complainant  shown.  The  possible 
excavation  of  a  little  dirt,  involving  at  most  the  expenditure 
of  a  few  dollars,  is  the  extent  of  the  injury  to  the  complain- 
ant, and  even  that  will  not  be  lost  if  it  shall  succeed  in 
obtaining  the  right  of  way  in  the  proceedings  for  condemna- 
tion, which  we  understand  to  be  vet  pending. 
The  decree  will  be  afiBrmed,  with  costs. 


MORDHURST  v.  FT.  WAYNE  &  S.  W.  TRACTION  CO. 
(Snpieme  Court  of  Indiana,  July  1,  1904.) 

[71  N.  E.  Rep.  642.] 

Street  Railways— Performance  of  Contract  with  City — Presumption. 

It  will  not  be  presumed  that  a  street  railway  company  will  violate  its 
contract  with  the  city,  and  an  allegation  in  a  complaint  that  it  intends 
to  do  so,  in  advance  of  any  act  of  the  company  constituting-  such  viola- 
tion, will  not  prevail  against  the  presumption  of  good  faith. 

Same — Use  of  Streets — injunction— Rights  of  Abutters. 

An  abutting  property  owner  is  not  entitled  to  an  injunction  against 
the  construction  of  a  street  railroad  if  the  use  of  the  streets  by  the 
railroad  in  the  manner  proposed,  and  upon  the  conditions  set  forth  in 
the  contract  between  the  railroad  and  the  city,  do  not  create  an  ad- 
ditional bi^rden  upon  the  street,  and  a  deprivation  of  the  property 
owner's  beneficial  interest  therein.  The  mere  anticipation  of  breaches 
by  the  railroad  of  its  contract  with  the  city,  and  of  consequent  injuries 
to  the  abutting  owner's  property,  will  not  entitle  him  to  such  an  in- 
junction. 

Same — Same — Same— Same — Carriage  of  Freight. 

The  carriage  of  light  express  matter,  passenger's  baggage,  and  mail 
matter  upon  street  cars  does  not  constitute  a  ground  of  complaint  on 
the  part  of  abutting  lot  owners. 

Same — Same — Additional  Servitude — Compensation.* 

A  street  railroad  is  not  an  additional  burden  upon  the  street,  and  the 
owners  of  abutting  real  estate  are  not  entitled  to  compensation  on 
account  of  the  appropriation  and  use  of  the  street  by  such  a  road. 

Railroads  in  Streets— Additional  Servitude — Compensation. 

A  railroad  cannot  construct  a  common  passenger  and  freight  railroad 
upon  the  streets  of  a  city,  in  the  absence  of  a  license  from  the  abutting 
lot  owners,  without  compensation  first  assessed  and  paid  or  tendered. 

*As  to  whether  a  street  railway  is  an  additional  servitude,  see  foot- 
note appended  to  Younkin  v,  Milwaukee,  L.,  H.  &  T.  Co.  (Wis.),  10  R. 
R.  R.  193,  33  Am.  &  Kng.  R.  Cas.,  N.  S.,  193. 
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Streets— Purposes  of  Dedication. 

A  street,  platted  or  otherwise  laid  out  in  a  cit j  forms  a  part  of  the 
hig'hwaj  sjstem  of  the  state,  and  becomes  dedicated  to  the  use  of  the 
public  for  all  public  purposes,  present  and  prospective,  consistent  with 
its  character  as  a  public  hig^hway,  and  not  actually  detrimental  to  the 
abutting  real  estate ;  and  it  is  not  exclusively  dedicated  to  the  use  of 
abutting-  property,  or  the  convenience  or  profit  of  any  or  all  of  the 
inhabitants  of  the  particular  municipality  in  which  it  is  situated. 

interurban  Electric  Railway — Carriage  of  Freight— Additional  Servi- 
tude. 
The  construction  and  operation  of  an  interurban  electric  railroad  to 
carry  passengers,  their  baggage,  light  express  matter,  and  mail,  iu 
trains  consisting  of  one,  or,  by  special  permission  of  the  board  of  public 
works,  of  two  cars,  of  the  best  and  most  approved  pattern,  is  not  an 
additional  servitude  upon  the  street  for  which  the  abutting  property 
owners  are  entitled  to  compensation. 

Electric  Railway— Injury  to  Abutting  Property— Damages.f 

An  electric  railroad  is  liable  in  an  action  for  damages  to  an  abutting 
property  owner  for  any  special  injury  to  his  property  occasioned  by  the 
negligence  of  the  railroad  in  constructing  or  operating  its  road. 

Appeal  from  Circuit  Court,  Allen  County;  Edward 
O'Roorke,  Judge. 

Action  by  Henry  W.  Mordhurst  against  the  Ft.  Wayne  & 
Southwestern  Traction  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     AfiBrmed. 

Barrett  &  Morris,  for  appellant. 
Olds  &  Doughman,  for  appellee. 

DOWLING,  J.  This  suit  was  brought  by  the  appellant 
against  the  appellee  to  enjoin  the  latter  from  constructing 
and  operating  an  interurban  railway  over  that  part  of  Fulton 
street,  in  the  city  of  Ft.  Wayne,  upon  which  a  lot  owned  by 
appellant  abuts,  no  compensation  for  such  appropriation  and 
use  of  appellant's  interest  in  the  land  so  appropriated  having 
been  assessed  and  tendered.  A  demurrer  to  the  complaint 
lor  want  of  sufiBcient  facts  was  sustained,  and,  upon  the  re- 
fusal of  the  plaintiff  below  to  plead  further,  judgment  was 
rendered  upon  the  demurrer.  From  this  judgment  the  plain- 
tiff appeals,  and  he  assigns  the  ruling  on  the  demurrer  for 
error. 

Greatly  condensed,  the  material  facts  stated  in  the  com- 
plaint are  these:  The  plaintiff  is,  and  for  several  years  has 
been,  the  owner  in  fee  simple  of  lot  No.  6,  in  block  23,  in 
Ewing's  Addition  to  the  city  of  Ft.  Wayne.  On  said  lot 
there  are  four  large  and  expensive  houses  fronting  on  Fulton 
street,  used  as  residences.  Said  lot  No.  6  abuts  upon  the 
east  line  of  said   street   for   a  distance  of    iSO  feet,  and  the 

tAs  to  what  are  the  elements  of  damages  to  private  property  from 
the  constmction  and  operation  of  railroads  in  streets,  see  foot-note  ap- 
pended to  South  Bound  R.  R.  v.  Burton  (S.  Car.),  10  R.  R.  R.  147,  33 
Am.  A  Kng,  R.  Cas.,  N.  S.,  147,  where  all  the  preceding:  authorities  in 
this  series  are  collected  ;  foot-note  appended  to  Stockdale  v,  Rio  Grande 
Western  Ry.  Co.  (Utah),  12  R.  R.  R.  527,35  Am.  &  Eng.  R.  Cas,,  N. 
S.,  527. 
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plaintiff,  as  such  abutting  owner,  has  title  to  all  that  part  of 
said  street  opposite  to  his  said  lot  to  the  center  line  of  said 
street,  subject  only  to  the  public  easement  therein  for  the 
usual  and  ordinary  purpose  of  a  street.  The  defendant  is  an 
interurban  railway  company,  organized  under  the  laws  Of 
this  state  for  the  purpose  of  constructing  and  operating  an 
interurban  railroad  system  in  said  city  of  Ft.  Wayne  and  its 
vicinity,  and.  from  thence  to  the  cities  of  Huntington  and 
Wabash,  and  such  other  cities  and  counties  in  this  state  as 
the  defendant  may  select,  and  to  connect  at  such  cities 
and  counties  with  other  railroads  in  this  and  other 
states.  Said  line  is  already  constructed  from  the  city 
of^  Ft.  Wayne  to  the  city  of  Huntington,  and  is 
being  operated  by  the  defendant.  The  extension  of 
said  line  from  the  city  of  Huntington  to  the  city  of 
Wabash  is  now  being  built,  and  is  nearly  completed,  and  the 
defendant  intends  to  extend  its  railroad  to  other  cities  and 
counties  in  this  state.  By  the  law  of  this  state  the  defendant 
is  authorized  to  transport  persons  and  all  kinds  of  property 
on  its  cars  along  the  streets  of  the  cities  in  which  its  railroad 
is  constructed  by  such  force  and  power  as  such  cities  may 
permit,  to  receive  tolls  and  compensation  for  such  service, 
and,  if  necessary,  to  acquire  real  estate  for  the  use  of  such 
company  by  appropriation  and  condemnation.  The  city  of 
Ft.  Wayne,  by  its  board  of  public  works,  on  December  13, 
1900,  granted  to  George  Townsend,  William  S.  Reed,  and 
Charles  C.  Miller,  and  to  their  successors  and  assigns,  per- 
mission to  lay  a  single  track  for  an  interurban  street  pas- 
senger railway  line,  with  the  right  to  haul  express  matter, 
mail,  and  passenger  baggage  in  connection  therewith,  to  be 
operated  by  electricity  or  other  improved  power,  to  be 
approved  by  said  board  of  public  works,  with  all  proper  and 
necessary  turnouts,  wire  poles,  etc.,  in  and  upon  said  Fulton 
street  and  other  streets  of  said  city  of  Ft.  Wayne,  and  over 
that  part  of  said  Fulton  street  on  which  plaintiff's  lot  abuts. 
Said  railway  is  to  be  constructed  from  the  city  of  Ft.  Wayne 
to  the  city  of  Huntington,  a  distance  of  2$  miles.  By  the 
terms  of  the  said  grant  from  the  city  of  Ft.  Wayne  the  motive 
power  is  at  all  times  to  be  ample  and  of  the  approved  kind; 
the  cars  are  to  be  of  the  best  pattern.  They  are  to  be  kept 
clean,  well  ventilated,  seated,  heated,  and  lighted.  They  are 
to  be  kept  painted  and  decorated  outside  and  inside  so  as  to 
present  an  attractive  appearance.  They  are  to  be  designated 
as  express  and  passenger  cars.  The  express  cars  are  to  be 
used  exclusively  for  light  express  matter,  passengers'  bag- 
gage, and  United  States  mail  matter.  The  passenger  cars 
are  to  be  used  for  hauling  passengers  and  baggage,  light  ex- 
press matter,  and  United  States  mail  combined.  Unless  ex- 
pressly authorized  by  the  board  of  public  works,  no  train  of 
more  than  one  car  shall  be  run  over  said  line,  but  said  board, 
upon  the  petition  of  the  said  company,  may  permit  two  cars 
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to  be  ran.     The  said  company  is  required  to  permit  other 
intemrban  or  suburban  companies,  empowered  by  the  com- 
mon council  or  board  oi  public  works  of  the  city  of  Ft.  Wayne 
to  Qse  the  streets  of  that  city  for  the  transportation  of  pas- 
sengers, express,  and  United  States  mail,  to  use  its  tracks,  etc. 
The  contract  between  the  board  of  public  works  of  said  city 
of  Ft.  Wayne  and  the  said  Townsend,  Reed,  and   Miller  was 
assigned  to  the  defendant,   but  such  assignment  was  not  re- 
ported  to  or  approved  by  said  board.     The  defendant  is 
claiming  that  it  is  not  prohibited  by  its  agreement   with  the 
city,  nor  by  any  ordinance  of  said  city,  from  carrying  freight 
or  any  kind  of  property  on  its  railroad  through  said  streets. 
Plaintiff  has  never  consented  to  the  use  or  appropriation  of 
said  Fulton  street  in  front  of  his  premises  by  said  defend- 
ant.    No  attempt  has  been   made  to  obtain   bis  consent  to 
such  appropriation  and  use.     No  condemnation  proceedings 
have  been  taken  by  the  defendant  -to  acquire  any  rights  in 
said  street,  and  no  damages  have  been  tendered  to  the  plain- 
tifi  for  such  appropriation  of  said  street  in  front  of  his  said 
lot.     The  defendant  threatens  to  enter  upon   the  plaintifi's 
premises  on  said  street,  and  to  construct  its  said  railroad,  to 
lay  down  T  rails,  such  as  are  used  by  steam  railroads,  to  erect 
poles,  string  wires,  etc.,  and  to  maintain  the  same  on  said 
street  and  on  plaintiff's  said  premises.     Said  railroad  will  not 
facilitate  or  aid  the  usual   traffic  on  said   street,  but  is  in- 
tended to  and  will  gather  up  a  large  amount  of  heavy  freight 
and  traffic  for  difierent  parts  of  the  country   in  cars  con- 
structed and  intended  only  to  carry  such   freight,  which  will 
be  carried  by  the  defendant  along  said   Fulton  street,  and 
over  plaintiff's  said  premises,  in  heavy  cars  and  trains,  at  all 
hours  of  the  day  and  night,   which,    in  the  absence  of  said 
railroad,  would  never  be  carried  along  said  street,   and  said 
defendant  will  thereby  prevent  and  destroy  the  usual  and 
ordinary  travel  and  traffic  on  said  street.     The  construction 
and  operation  of  said  railroad  by  the  defendant  will  create 
great  and  unusual  noises  and  dust,  which  will  be  carried  by 
the  winds  into  plaintiS's  said  residences.     They  will  shake 
and  jar  said  dwelling  hduses  so  as  to  make  them  unfit  for  the 
purposes  for  which  they  were  designed.     They  will  seriously 
impede  and  endanger  ingress  to  and  egress  from  plaintiff's 
said   premises,  and  diminish  their  value  to  the  extent  of 
$io.ooo.     The  appropriation  and  use  of  the  street  by  the  de- 
fendant will  be  a  continual  nuisance,  and  will  damage  said 
premises  as    aforesaid.     The  complaint  concludes  with  a 
prayer  that  the  defendant  be  enjoined  from  excavating  said 
street,  constructing  a  railroad  thereon,  and  from  operating  and 
using  the  same  for  the  transportation  of  freight,  merchandise, 
express  or  mail  matter  on  the  cars  of  the  defendant  along 
said  Fulton  street  over  plaintiff's  premises,  and  for  damages 
in  the  sum  of  $io,ooo. 
The  board  of  public  works  of  the  city  of  Ft.  Wayne  was 
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empowered  by  the  statute  under  which  that  city  was  incor- 
porated to  prescribe  the  terms  and  conditions  upon  which  any 
railroad  company  should  use  the  streets  of  that  city  for  the 
construction  and  operation  of  its  railroad.  Section  41 17, 
Burns'  Ann.  St.  1901 ;  Acts  1893,  p.  236,  c.  115,  §  63,  amended 
Acts  1899,  p.  138,  c.  104;  Dillon's  Mun.  Cor.  Utb  Ed.)  §  706. 
Such  board  did  enter  into  a  contract  with  the  defendant  be- 
low, and  the  ri|2:hts,  powers,  and  duties  of  the  defendant  in 
the  construction  and  operation  of  its  railroad  on  and  through 
the  streets  of  the  city  were  defined  and  fixed  by  that  agree- 
ment. It  will  not  be  presumed  that  the  railroad  company 
will  violate  its  contract,  and  an  allegation  of  the  complaint 
that  it  intends  to  do  so,  in  advance  of  any  act  of  the  com- 
pany constituting  such  violation,  cannot  prevail  against  the 
presumption  of  good  faith  and  fair  dealing.  ''The  burden 
is  on  the  appellant  to  rebut  this  presumption  by  bringing 
forward  countervailing  facts,  not  by  pleading  bare  conclusions 
or  recitals.  Facts  are  requisite  to  constitute  a  cause  of 
action,  and  they  are  wanting  in  this  instance."  Lostutter  v. 
City  of  Aurora,  126  Ind.  436,  439,  26  N.  E.  184,  12  L.  R.  A. 
2S9.  See,  also,  Aurora,  etc.,  R.  Co.  v.  Lawrenceburg,  56 
Ind.  80;  Aurora,  etc.,  R.  Co.  v.  Miller,  Id.  88;  State  v. 
Kingan,  51  Ind.  142.  To  determine  the  su£Bciency  of  the 
grounds  upon  which  the  right  of  the  plaintifi  rests,  we  must 
look  to  the  contract  between  the  city  and  the  railroad  com- 
pany, and  not  to  the  allegations  of  expected  violations  of 
that  agreement  by  the  company.  If  the  use  of  the  streets  by 
the  defendant  in  the  manner  and  upon  the  conditions  de- 
scribed and  set  forth  in  the  contract  would  not  create  a  new 
and  additional  burden  upon  the  street,  and  a  deprivation  of 
the  plaintif!'s  beneficial  interest  therein,  then  be  is  not 
entitled  to  an  injunction  against  the  construction  of  the  rail- 
road. Future  breaches  of  that  contract,  or  violations  of  its 
terms  by  the  company,  resulting  in  special  damage  to  the 
property  of  the  plaintifi,  may  hereafter  entitle  him  to  main- 
tain an  action  against  the  company  for  such  injuries,  but  the 
mere  anticipation  of  such  breaches  and  injuries  cannot 
authorize  the  court  to  enjoin  the  construction  and  operation 
of  the  railroad.  It  is  important  then  to  ascertain  from  the 
agreement  itself  what  rigbts  in  the  use  of  the  streets,  and  in 
Fulton  street  among  them,  were  granted  to  the  railroad  com- 
pany, and  upon  what  conditions  the  company  was 
authorized  to  use  these*  streets. 

It  appears  from  the  complaint  that  the  contract  with  the 
city  authorized  the  railroad  company  to  lay  and  maintain  a 
single  track  for  an  interurban  street  passenger  railway  line  on 
and  along  certain  streets  and  avenues  of  the  city,  including 
Fulton  street.  The  kind  of  rail  to  be  laid  was  not  specified, 
and  a  T  rail,  such  as  is  used  by  steam  and  other  railroads,  may 
be  adopted.  The  company  was  also  granted  the  privilege  of 
ronstructing,  erecting,  and  maintaining  in  connection  with 
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its  said  railroad  all  necessary  turnouts,  switches,  feed  wires, 
and  poles.  The  road  is  to  be  operated  by  electricity,  and  the 
power  is  at  all  times  to  be  ample,  and  of  the  approved  kind. 
The  cars  ate  to  be  of  the  best  pattern,  with  all  usual  con- 
veniences for  the  comfort  of  passengers.  They  are  to  be 
painted  and  decorated  on  the  outside,  and  are  always  to  be 
kept  in  repair  and  made  attractive  in  appearance.  They  are 
to  be  designated  as  express  and  passenger  cars.  The  former 
are  to  be  used  exclusively  for  hauling  light  express  matter, 
passenger  baggage,  and  United  States  mail.  The  latter  are 
to  be  used  exclusively  for  the  transportation  of  passengers 
and  baggage,  light  express  matter,  and  United  States  mail 
combing.  No  train  consisting  of  more  than  one  car  is  to 
be  mn  over  said  railroad,  except  that  upon  petition  of  the 
company  the  board  of  public  works  may  authorize  the  run- 
ning of  a  train  of  two  cars.  Will  the  construction  and  opera- 
tion of  such  a  railroad  in  the  manner  prescribed,  and  subject 
to  the  conditions  and  requirements  we  have  set  out,  infringe 
upon  the  rights  of  the  plaintiff  in  Fulton  street  opposite  his 
property,  and  will  it,  if  so  constructed  and  operated,  deprive 
him  of  any  beneficial  interest  in  the  street  to  which  he  is 
entitled?  The  question  is  a  very  practical  one,  and  is  to  be 
determined  by  the  facts  of  the  case,  and  not  upon  any  mere 
theory  or  fiction  of  law.  If  constructed  and  operated  in  the 
manner  described,  in  what  essential  particular  will  the  de- 
fendant's railroad  differ  from  an  ordinary  electric  street  rail- 
road? Both  kinds  of  roads,  when  deemed  necessary,  use  the 
T  rail,  and  their  cars  are  propelled  by  the  same  motive  power. 
The  carriage  of  light  express  matter,  passenger  baggage,  and 
mail  matter  upon  street  cars  would  not  constitute  ground 
of  complaint  on  the  part  of  abutting  lot  owners.  If  only  one 
car  is  run,  the  street  is  occupied  and  obstructed  by  it  to  no 
greater  extent  than  it  would  be  by  a  street  car.  If  two  consti- 
tute a  train,  they  will  take  up  no  more  space  and  do  no  more 
injury  than  a  motor  car  and  trailer,  which  are  commonly  run 
upon  street  railroad  tracks  when  the  business  of  the  company 
requires  such  additional  car.  The  fact  that  light  express 
matter,  passenger  baggage,  and  United  States  mail  matter  are 
carried  on  a  car  does  not  affect  the  property  owner,  nor  in- 
jure bis  property.  The  transportation  of  articles  of  this  kind 
does  not  create  any  resemblance  between  the  interurban 
electric  railroad  and  a  steam  railroad  carrying  ordinary  goods 
and  merchandise,  and  results  in  none  of  the  annoyances  and 
injuries  which  are  caused  by  either  passenger  or  freight  trains 
on  such  a  railroad.  Trains  on  steam  railroads  are  drawn  by 
locomotives  of  enormous  size  and  weight,  which  constantly 
emit  smoke,  sparks,  cinders,  and  steam,  and  which  drop 
coals  of  fire  from  their  fire  boxes.  Their  passenger  trains 
usually  consist  of  an  express  and  baggage  car,  and  from  one 
to  many  large  and  heavy  passenger  coaches.  Freight  trains, 
as  commonly  made  up,   contain  from   i  to  25   or  30  large. 
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roughly  coastrncted  cara  for  the  transportation  of  coal,  stone, 
iron,  coal  oil  in  tanks,  lumber,  live  stock,  and  other  heavy 
merchandise  of  every  description.  Sach  trains,  so  propelled, 
naavoidably  fill  the  atmosphere  in  their  vicinity  with  dust, 
smoke,  and  steam,  make  much  noise  when  running,  stopping, 
and  starting,  seriously  obstruct  the  streets  an  J  street  cross- 
ings, and  for  considerable  periods  every  day  to  a  great  extent 
exclude  other  travel  and  trafBc  from  the  streets  on  which 
they  are  moved.  A  fair  comparison  of  the  incidents  and 
consequences  attending  the  running  of  a  single  interurban 
electric  car  carrying  passengers  and  baggage,  light  express 
matter,  and  United  States  mail  matter  over  the  streets  of  a 
city,  or  resulting  therefrom,  with  the  real  and  substantial 
annoyance,  inconvenience,  danger,  and  injury  to  property 
attending  the  operation  of  passenger  and  freight  trains  on 
steam  railroads,  will  demonstrate  that  most,  if  not  all,  the 
ills  and  injuries  anticipated  from  the  former  are  imaginery,  or 
at  least  greatly  exaggerated. 

The  defendant  is  authorized,  by  its  agreement  with  the 
city  of  Ft.  Wayne,  to  run  a  single  electric  car  over  its  tracks 
in  that  city,  and  to  carry  on  such  car  passengers  and  the 
articles  specified  in  the  agreement.  Upon  petition,  the  use 
of  two  cars  in  a  train  may  be  permitted.  On  the  narrow 
basis  of  these  facts  the  plaintiff  alleges  that  the  proposed 
interurban  railroad  will  gather  up  a  large  amount  of  heavy 
freight  and  traffic  from  different  parts  of  the  country;  that  it 
will  use  heavy  freight  cars  and  trains  at  all  hours  of  the  day 
and  night;  that  it  will  prevent  and  destroy  tbe  ordinary 
travel  and  traffic  on  Fulton  street;  that  it  will  create  great 
and  unusual  noises  and  dust,  which  will  be  carried  into  plain- 
tiff's residences;  that  it  will  shake  and  jar  said  dwelling 
houses  so  as  to  render  them  unfit  for  use;  and  that  it  will 
seriously  impede  and  endanger  engress  to  and  egress  from 
the  said  dwellings.  The  premises  entirely  fail  to  support  the 
conclusions  drawn  from  them. 

It  will  be  seen  that  the  plaintiff  was  not  content  to  rest  hia 
case  upon  the  proposition  that  the  defendant  could  not  acquire 
the  right  to  construct  and  use  the  street  on  which  plaintiff's 
lots  abut  for  the  purposes  of  an  interurban  street  railroad 
without  the  consent  of  the  plaintiff,  or  compensation  first 
assessed  and  tendered  or  paid,  but  be  attempts  to  set  forth 
reasons  why  such  privilege  should  not  be  granted  by  tbe  city 
or  exercised  by  tbe  defendant.  It  is  apparent  that  every  oIk 
jectjon  founded  upon  injury  to  his  property  rights  which  the 
plaintiff  can  justly  urge  against  the  use  by  tbe  defendant  of 
Fulton  street  in  front  of  plaintiff's  lots  would  apply  with 
equal  force  to  the  use  of  that  thoroughfare  by  an  electric 
street  railroad  constructed  and  operated  wholly  within  the 
city  limits.  But  this  court  has  held  that  such  a  street  rail- 
road is  not  an  additional  burden  upon  the  street,  and  that  the 
owners  of  abutting  real  estate  are  not  entitled  to  compensa- 
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tion  00  accoant  of  sach  appropriation  and  use.  Eichels  v. 
The  Evaosville  Street  Ry.  Co.,  78  Ind.  261,  41  Am.  Rep. 
561;  Cbicaeo,  etc.,  Ry.  Co.  v.  Wbitiosf,  etc.,  Ry.  Co.,  139  Ind. 
297,  303.  304.  38  N.  W.  604,  26  L.  R.  A.  337,  47  Am.  St. 
Rep.  264;  Brown  v.  Daplessis,  14  La.  Ann.  842;  Nichols  v. 
Ann  Arbor,  etc.,  Co.,  87  Mich.  361,  49  N.  W.  538,  16  L.  R.  A. 
171;  Newell  V.  Minneapolis,  35  Minn.  112,  27  N.  W.  839,  59 
Am.  Rep.  303;  Montgomery  v.  Santa  Ana  R.  Co.,  104  Cal. 
186,  37  Pac.  786,  25  L.  R.  A.  654,  43  Am.  St.  Rep.  89; 
Rafierty  v.  Central  Traction  Co.,  147  Pa.  579,  23  Atl.  884,  30 
Am.  St.  Rep.  763;  People  v.  Ft.  Wayne,  etc.,  Co.,  92  Mich. 
$22,  52  N.  \V.  loio,  16  L.  R.  A.  752. 

It  is  equally  well  settled  on  the  other  band  that  a  railroad 
corporatioQ  cannot  construct  a  common  passenger  and  freight 
railroad  upon  the  streets  of  a  city,  in  the  absence  of  a  license 
from  the  abutting  lot  owners,  without  compensation  first 
assessed  and  paid  or  tendered.  Tate  v.  Ohio,  etc.,  R.  Co.,  7 
Ind.  479;  Cox  V.  Louisville,  etc.,  R.  Co.,  48  Ind.  178;  Terre 
Haate,  etc.,  R.  Co.  v.  Rhodel,  89  Ind.  128,  46  Am.  Rep.  164; 
Inhabitants  of  Springfield  v.  Connecticut  River  Co.,  4  Cush. 
63.  This  distinction  does  not  rest  upon  a  difference  in 
name — one  being  denominated  a  street  railroad  or  a  pas- 
senger railroad,  and  the  other  a  commercial  or  freight  rail- 
road— nor  upon  the  motive  power  employed,  nor  upon  the 
kind  of  rail  used,  nor  upon  the  length  of  the  railroad.  It  results 
from  the  nature  of  the  business  done  by  each  of  the  two  kinds 
of  railroads,  and  the  physical  agencies  and  manner  by  which 
and  in  which  that  business  is  carried  on.  Those  of  the  one 
are  consistent  with  the  use  of  the  street  by  the  lot  owner  and 
the  general  public,  and,  if  not  directly  beneficial  to  the 
abutting  real  estate,  are  not  detrimental  to  it.  They  relieve 
the  streets  from  some  of  the  burdens  of  travel  upon  it,  they 
facilitate  travel  between  different  parts  of  the  city,  and  they 
enhance  the  value  of  abutting  property  by  increasing  the  con- 
venience of  access  to  it.  The  business  of  the  other  class  of 
railroads,  and  the  means  by  which  it  is  necessarily  carried 
on,  require  the  service  of  entirely  dissimilar  agencies  and 
methods.  Great  trains  of  cars  moving  along  the  streets  or 
standing  upon  them  are  real  and  serious  obstructions  to  all 
other  uses  of  the  highway.  Such  trains  make  a  loud  noise 
by  day  and  by  night,  and  disturb  the  quiet  of  neighborhoods. 
Access  to  abutting  property  is  rendered  difficult  and  dan- 
gerous, and  the  jarring  and  shaking  of  buildings  is  annoying 
to  the  occupants,  and  often  injurious  to  the  structures  them- 
selves. If  the  cars  are  propelled  by  steam,  then  there  is  the 
additional  inconvenience  of  smoke,  cinders,  sparks,  the  blow- 
ing^ off  of  steam,  the  ringing  of  the  engine  bell,  and  the 
whistling  of  the  locomotive.  There  are  good  and  substantial 
reasons  why  compensation  should  be  paid  to  the  owners  of 
abutting  lots  when  a  street  in  a  city  is  used  for  such  a  pur- 
pose and  in  such  a  manner. 

15  R  R  R— 9 
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If,  then,  the  iojaries  or  iDconveniences  sustained  by  the 
owner  of  lots  abutting  on  a  street  on  which  an  interurban 
electric  railroad  is  constructed  are  neither  different  from 
those  resulting  from  the  construction  and  operation  of  an 
ordinary  street  electric  railroad,  nor  greater  in  degree,  and 
if  the  latter  is  held  not  to  be  an  additional  burden  upon  the 
street  entitling  abutting  lot  owners  to  compensation,  upon 
what  ground  can  it  be  asserted  that  the  proposed  interurban 
railroad  is  such  an  additional  burden  as  requires  compen- 
sation to  be  assessed  and  paid  or  tendered  to  the  owners  of 
abutting  lots  before  the  street  can  be  lawfully  appropriated 
and  used  for  the  purposes  of  such  a  railroad?  The  only  basis 
for  a  claim  for  compensation  is  the  circumstance  that  the 
interurban  railroad  is  intended  for  the  transportation  of  per- 
sons, baggage,  light  express  matter,  and  United  States  mail 
matter  to  places  outside  the  city  of  Ft.  Wayne,  and  at  greater 
or  less  distances  therefrom.  The  reason  given  in  support  of 
this  claim  is  that,  while  the  interurban  railroad  is,  to  some  ex- 
tent at  least,  a  new  and  additional  servitude,  it  is  of  no  local 
benefit  to  the  abutting  property,  that  it  does  not  aid  in 
carrying  forward  the  local  travel  or  assist  in  the  work  of 
transportation  for  which  the  street  was  designed,  and  that 
the  passengers  and  goods  carried  by  it  would  not,  in  its  ab- 
sence»  have  been  brought  upon  the  street  at  all.  It  is  con- 
tended that  this  is  a  use  of  the  street  not  contemplated  by 
the  landowners  who  laid  out  or  dedicated  the  highway.  A 
street  platted  or  otherwise  laid  out  in  a  city  or  town  of  this 
state  is  thereby  dedicated  to  the  use  of  the  public,  and  not 
exclusively  to  the  use  of  abutting  property,  or  to  the  conven- 
ience or  profit  of  any  or  all  of  the  inhabitants  of  the  particular 
municipality.  It  forms  a  part  of  the  great  system  of  high- 
ways of  the  state,  and  its  use  fpr  intercommunication  with 
other  neighborhoods,  towns,  and  cities  is  one  of  its  most  im- 
portant purposes.  In  many  respects  it  is  governed  by  the 
general  laws  regulating  public  ways.  Discriminations  in 
the  terms  and  conditions  on  which  it  could  be  used  in  favor 
of  the  abutting  lot  owners,  the  residents  on  the  particular 
street,  or  the  inhabitants  of  the  city,  and  against  nonresi- 
dents, could  not  be  tolerated.  The  dedication  of  a  street 
must  be  presumed  to  have  been  made,  not  for  such  purposes 
and  usages  only  as  were  known  to  the  landowner  and  platter 
at  the  time  of  such  dedication,  but  for  all  public  purposes, 
present  and  prospective,  consistent  with  its  character  as  a 
public  highway,  and  not  actually  detrimental  to  the  abutting 
real  estate.  Cater  v.  Northwestern,  etc.,  Co.,  6o  Minn.  539, 
63  N.  W.  Ill,  28  L.  R.  A.  310,  SI  Am.  St.  Rep.  S43;  Cooley, 
Const.  Lim.  556;  Elliott,  Roads  and  Streets,  p.  §29.  Thecon- 
venience  and  advantage  of  all  the  inhabitants  of  the  city  and 
of  the  public  at  large  must  be  regarded  as  the  objects  con- 
templated when  the  street  was  laid  out  or  opened.  A  nar- 
rower construction  would  require  a   sacrifice  of  the  greater 
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interests  of  the  community  and  the  pnbltc  to  the  inferior  and 
subordinate  claims  of  the  local  lot  owner  and  abutter.  Such 
a  construction  of  the  law  governing  the  dedication  of  public 
streets  and  the  reserved  rights  of  the  original  landowner  and 
bis  assigns  in  the  street  by  unreasonably  increasing  the  cost 
of  rights  of  way  or  use  would  obstruct  all  progress*  and  de- 
prive the  local  community  of  the  benefit  to  be  derived  from 
the  advancements  of  science,  invention,  and  discovery.  It 
would  isolate  the  community,  to  some  degree,  at  least,  from 
surroonding  neighborhoods,  towns,  and  cities,  and  subject  it 
to  many  serious  inconveniences  and  privations.  This  prin- 
ciple has  been  recognized  by  this  court,  and  the  question  can 
no  longer  be  considered  an  open  one  in  this  state.  Bogue  v. 
Bennett,  156  Ind.  478,  482-486,  60  N.  E.  143,  83  Am.  St. 
Rep.  212;  M agee  V.  Overshiner,  150  Ind.  127,  49  N.  E.  951, 
40  L.  R.  a.  370,  65  Am.  St.  Rep.  358;  Lostutter  v.  City  of 
Aurora,  126  Ind.  436,  26  N.  E.  184,  42  L.  R.  A.  259;  Eichels 
V.  Evansville  St.  Ry.  Co.,  78  Ind.  261,  41  Am.  Rep.  561; 
Coburn  v.  New  Telephone  Co.,  156  Ind.  90,  59  N.  E.  324; 
Chicago,  etc.,  Ry.  Co.  v.  Whiting  St.  Ry.  Co.,  139  Ind.  297, 
38  N.  £.  604,  26  L.  R.  A.  337,  47  Am.  St.  Rep.  264;  same 
case,  151  Ind.  577,  46  N.  E.  999.  Rapid  and  cheap  transporta- 
tion of  passengers,  light  express  and  mail  matter,  between 
neighboring  towns  and  cities  may  be  quite  as  necessary  and 
as  largely  conductive  to  the  general  welfare  of  the  places  so 
connected  and  their  inhabitants  as  the  like  conveniences 
within  the  town  or  city.  Where  such  transportation  is  fur- 
nished by  an  interurban  electric  railroad  operated  under  the 
conditions  and  restrictions  contained  in  the  agreement  be- 
tween the  appellee  and  the  city  of  Ft.  Wayne,  we  do  not 
think  the  construction  and  operation  of  such  a  railroad  in 
such  a  manner  constitutes  an  additional  servitude  upon  the 
street  which  entitles  abutting  property  owners  to  compensa- 
tion. For  any  actual  and  special  damage  sustained  by  the 
abutting  lot  owner  by  reason  of  the  construction  of  the  appel- 
lee's railroad,  or  resulting  from  its  use,  the  lot  owner  has  his 
remedy  by  an  action  at  law.  Dillon's  Mun.  Cor.  (4th  Ed.) 
%  712,  note  I.  The  railroad  company  will  be  liable  to  the 
abutting  lot  owner  for  any  special  injury  to  his  property 
occasioned  by  the  negligence  of  the  company  in  constructing 
its  railroad  or  in  operating  it.  Nothing  that  we  have  said  in 
this  opinion  is  to  be  understood  as  denying  or  in  any  degree 
abridging  that  right.  White  v.  Chicago,  etc.,  R.  Co.,  122 
Ind.  317,  23  N.  E.  782,  7  L.  R.  A.  257;  Jetfersonville,  etc.,  R. 
Co.  V.  Esterle,  13  Bush,  667;  Cadle  v.  Muscatine  Western  R. 
Co.,  44  Iowa,  11;  Brewer  v.  Boston,  etc.,  R.  Co.,  113  Mass. 
52;  Pennsylvania  R.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  7  Atl. 
432,  56  Am.  Rep.  i;  Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739;  Frith 
V.  Dubuque,  45  Iowa,  406. 
Many  decisions  of  courts  of  other  states  are  cited  by  coun- 
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sel  for  appellant  upon  the  main  question  involved  in  this  case. 
All  have  been  carefully  examined  and  considered,  but  we 
failed  to  find  in  them  sufficient  reasons  for  adopting  their 
conclusions.  The  grounds  assigned  are  not  suflBcient  to 
justify  us  in  holding  that  an  interurban  electric  railroad  con- 
structed and  operated  under  the  restrictions  imposed  on  the 
appellee  is  such  an  additional  servitude  and  burden  upon  the 
street  as  to  require  an  assessment  and  payment  of  compensa- 
tion to  the  abutting  lot  owner  as  a  condition  precedent  to  the 
occupancy  pnd  use  of  the  street  by  the  company. 

The  court  did  not  err  in   sustaining  the  demurrer  to  the 
complaint.     Judgment  affirmed. 


KANSAS  A  C.  p.  RY.  CO.  v.  BURNS  et  al. 

(Supreme  Court  of  Kansas,  Jan.  7,  1905.) 

[79  Pac.  Rep.  238.] 

Ejectment— Defenses—Railroad  Right  of  Way. 

One  not  the  owner  of  the  fee,  and  not  claiming  under  such  owner, 
who  without  right  enters  upon  a  railroad  right  of  way,  depot  ground,  or 
grounds  held  by  a  railroad  company  for  terminal  facilities,  cannot 
justify  such  possession  by  showing  that  his  occupancy  does  not  interfere 
with  the  actual  operation  of  the  road  by  the  company. 

Clark  A.  Smith,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County;  M.  P.  Simpson^ 
Judge. 

Action  by  the  Kansas  &  Colorado  Pacific  Railway  Com- 
pany against  E.  O.  Burns  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

C.  E.  Benton  and  J.  H.  Richards  (Prigg  &  Williams,  of 
counsel),  for  plaintiff  in  error. 

Geo.  A.  Vandeveer  and  F.  L.  Martin,  for  defendants  in 
error. 

GREENE,  J.  This  was  an  action  in  ejectment  for  certain 
lots  in  the  city  of  Hutchinson.  The  plaintifi  relied  for  a 
recovery  upon  a  condemnation  proceeding  in  i886  by  the 
Wichita  &  Colorado  Railway  Company,  in  which  the  lots  in 
question  and  other  lands  were  condemned  for  a  right  of  way, 
depot  grounds,  and  terminal  facilities  for  said  company. 
Plaintifi  succeeded  to  all  the  rights  of  the  Wichita  &  Colorado 
Railway  Company.  The  defendants  claim  title  and  right  of 
possession  under  a  tax  deed  regular  on  its  face,  and  the  erec- 
tion of  lasting  and  valuable  improvements.  Defendants  also 
contend  that  the  company  was  not  actually  using  the  lots  for 
railroad  purposes,  and  their  occupancy  did  not  interfere  with 
the  company's  use  of  such  of  its  property  as  was  in  actual 
use  by  it. 


Vol.  15  R  R  R— Vol  38  Am  ft  Eng  R  Cas.  N  S       133 

Kansas  &  C.  P.  Rj.  C^o.  v.  Bnnis 

It  was  admitted  that  the  right  of  way  of  plaintiff  throagh 
the  city  of  HutcbiDsoo  had  been  daly  and  regularly  assessed 
by  the  board  of  railroad  assessors  of  the  state  of  Kansas  for 
the  year  i886,  and  for  each  and  every  year  thereafter,  and 
that    the    taxes  so  assessed  for   i886  and  for  each  snbse- 
qnent  year  bad  been  paid  by  said  company.     It  is  also  ad- 
mitted that  the  condemnation  proceeding  by  the  Wichita  & 
Colorado  Railway  Company  was  regular,  and  that  the  plain- 
tifi  had  regularly  succeeded  to  all  the  rights  of  such  company. 
In  view  of  these  admissions,  the  sale  made  by  the  county  in 
1896  for  the  taxes  of  189$  was  unauthorized,  and  conveyed  no 
title  to  the    purchaser.     Possession  under  a  tax  deed  so 
acquired  cannot  be  made  a  defense  to  an  action  in  ejectment. 
It  appears  from  the  record  that  the  court,  in  rendering  judg- 
ment, adopted  defendants'  theory  that  they  might  remain  in 
the  actual  possession  of  ^he  lots  in  question,  or  any  portion 
thereof,  so  long  as  thev  did  not  actually  interfere  with   the 
operation  of  the  railroad  by  the  company.     This  is  apparent 
from  the  judgment,  in  which  we  find  the  following  recital: 
"The  court,  having  heard  all  the  evidence  in  the  case,  and 
being  fully  advised  therein,  doth  find  that  there  is  involved  in 
this  controversy  a  sum  over  and  above  the  sum  of  $100  (one 
hundred  dollars).     The  court  also  finds  that  the  occupancy 
of  the  defendants  of  the  real  estate  in  question  does  not  inter- 
fere with  the  possession  of  the  plaintiff.     The  court  also 
finds  for  the  defendants."     At  the  time  the  condemnation 
proceeding  took  place,  one  Miller  was  the  owner  of  the  fee  in 
this  property;  and,  so  far  as  the  record  shows,  he  is  still  such 
owner.     The  defendants  do  not  claim  through  him.     Indeed, 
except  for  their  tax  deed,  they  had  no  claim   of  title  except 
that  which  arises  by  implication  of  law  from  possession.     As 
between  a  railroad  company  and  one  not  the  owner  of  the 
fee,  and  not  claiming  under  such  fee  owner,  a  railroad  com- 
pany is  entitled  to  the  exclusive  possession   of  all  property 
condemned  to  its  use  for  railroad  purposes.    The  right  acquired 
by  a  railroad  company  by  condemnation  proceeding  for  right 
of  way,  depot  grounds,  and  terminal  facilities  dominates  all 
right  of  possession,  except  as  to  the  owner  of  the  fee;  and 
he   may  use  only  that  portion  which  is  not  in  immediate  use 
by  the  company,   and   not  necessary  in  the  safe  and  con- 
venient use  of  that  which  is  an  actual  service.     Dillon  v. 
Railroad  Co.,   67  Kan.  687,  74  Pac.  251,  and  cases  cited;  A., 
T.  &  S.  F.  Ry.  Co.  v.  Spaulding  (Kan.)  77  Pac.  106,  12  R.  R. 
R-  S15*  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  515,   and  cases  cited. 
The  whole  estate  and  right  of  possession   was  in  the  fee 
owner  and  the  railroad  company.     The  defendants  claimed 
under   neither.     Therefore  their    possession  was  wroneful. 
For  the  reasons  suggested,  the  judgment  of  the  court  be- 
low is  reversed,  and  the  cause  remanded. 

JOHNSTON,  C.  J.,  and  W.  R.  SMITH,  CUNNINGHAM, 
BURCH,  and  MASON,  JJ.,  concurring. 
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BALDWIN  TP.  V.  BALTIMORE  &  O.  R.  CO. 

(Supreme  Court  of  Pennsylvania,  Nov.  4, 1904.) 

[59  Atl.  Rep.  478.] 

Preliminary  injunction — Changing  Location  of  Raiiroad. 

A  railroad  companj,  on  relocating*  its  road,  proposed  to  occupy  a  por- 
tion of  a  public  road  and  close  an  established  grade  crossinR>  substitut- 
ing a  new  one  about  500  feet  from  the  old,  and  constructing-  a  new  road 
be^tween  the  old  and  the  new  crossing.  The  trial  court  granted  a  pre- 
liminary injunction  to  restrain  the  railroad  from  making  the  changes 
on  the  ground  that  the  new  road  would  be  more  dangerous  than  the  old 
one  :  held  erroneous,  the  case  not  being  one  for  a  preliminary  injunc- 
tion. 

Appeal  from  Court  of  Common   Pleas,   Allegheny  Coanty. 

Bill  by  Baldwin  township  against  the  Baltimore  &  Ohio 
Railroad  Company.  From  a  decree  granting  a  preliminary 
injunction,  defendant  appeals.     Reversed. 

The  following  is  the  opinion  of  the  court  below :  ''The 
bill  in  this  case  seeks  to  restrain  defendant  railroad  company 
from  interfering  at  two  points  with  a  public  road  in  plaintiff 
township,  known  as  'Streets  Run  Road.*  The  first  point 
complained  of  is  at  Rand  Station.  At  this  point  the  railroad 
company  is  taking  and  occupying  with  its  tracks  a  portion  of 
the  township  road,  and  is  relocating  the  road  by  moving  it 
towards  the  creek.  At  this  place  it  appears  the  only  change, 
when  the  improvement  is  completed,  will  be  the  removal  of 
the  road  a  few  feet  east  from  its  present  location,  and  the 
testimony  of  the  railroad  engineers  is  to  the  effect  that  the 
road,  when  finished,  will  be  fully  as  wide  and  perfect  as  it 
was  before  the  change.  The  new  location  not  being  any 
more  unfavorable  than  the  old,  the  injunction  heretofore 
granted  should  be  modified,  and  to  the  extent  that  it  applies 
to  the  work  at  this  point  should  be  dissolved.  The  other 
point  of  controversy  is  near  Willock  Station,  the  change  there 
involving  the  occupying  of  a  portion  of  a  public  road  by  the 
railroad  company's  tracks,  the  closing  of  an  established  grade 
crossing,  the  substituting  of  a  new  one  about  five  hundred 
feet  distant,  and  the  construction  of  a  new  road  between  the 
old  and  new  crossings.  The  road  proposed  to  be  constructed 
in  lieu  of  the  one  taken  lies  between  a  siding  which  adjoins 
the  main  tracks  of  defendant  company  and  the  bank  of 
Streets  Run,  which  at  this  point  is  from  ten  to  twelve  feet 
above  the  bed  of  the  creek,  and  in  our  opinion  would  be 
more  dangerous  than  the  old  road,  both  on  account  of  the 
shifting  of  cars  on  the  siding  and  their  obstructing  a  view  of 
the  tracks  at  and  below  the  crossing.  From  the  testimony 
now  before  us  we  are  not  satisfied  that  the  new  locatio.^  at 
this  point  is  the  'most  favorable'  that  can  reasonably  be 
secured.  This  being  an  important  road,  and  considerably 
traveled,  we  are  of  opinion  this  case  should  be  fully  heard  be- 
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fore  determiniDg  definitely  whether  a  perpetual  injanction 
should  be  issued  restraining  defendants  from  making  the 
changes  proposed  at  Willock,  and  that  in  the  meantime 
matters  should  remain  in  statu  quo.  Perhaps  before  the  final 
hearing  the  parties  can  agree  on  a  new  location  which  will 
obviate  the  danger  which  now  seems  apparent  from  the  pres- 
ent proposed  new  location." 

The  court  entered  a  decree  continuing  the  injunction  re- 
straining the  defendants  from  changing  or  interfeting  with 
the  changed  road  at  or  near  Willock  station  until  further 
order  of  the  court. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  PELL, 
BROWN.  MESTREZAT,  POTTER,  and  THOMPSON,  JJ. 

John  S.  Wendt  and  Johns  McCIeave,  for  appellant. 
William  B.  Rodgers  and  H.  M.  Stilley,  for  appellee. 

PER  CURIAM.  The  court  is  of  opinion  that  this  is  not 
a  case  for  preliminary  injunction.  Decree  reversed,  and  in- 
junction dissolved. 


CHICAGO,  R.  I.  A  p.  Ry.  CO.  v,  O'DONNELL. 

(Supreme  Court  of  Nebraska,  Dec.  21, 1904.) 

[101  N.  W.  Rep.  100^.] 

Negligence — Pleading.* 

A  fi^eneral  allegation  of  negligence  is  good  against  a  demurrer,  and 
under  such  an  allegation  evidence  of  any  fact  which  contributed  to  the 

♦See  Citizens'  St.  R.  Co.  v.  Jolly  (Ind.),  8  R.  R.  R.  175,  31  Am.  A 
Eng.  R.  Cas.,  N.  S.,  175 ;  Louisville  &  N.  R.  Co.  v,  Jones  (Fla.).  8  R. 
R.  R.  694,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  694  ;  New  York,  C.  &  St.  L. 
R.  Co.  V.  Kistler  (Ohio),  4  R.  R.  R.  340,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
340  (petition  should  state  the  acts  of  commission  or  omission  which 
it  is  claimed  caused  the  injury  ;  and,  that  statement  being  made,  it  is 
8ufi5cient  to  aver  that  such  acts  were  carelessly  or  negligently  done  or 
omitted) ;  Hill  v.  Fairhaven  &  W.  R.  Co.  (Conn.),  4  R.  R.  R.  919,  27 
Am.  &  Eng.  R.  Cas.,  N.  S.,  919  (allegation  in  a  complaint,  as  to  acts 
otherwise  not  wrongful,  that  they  were  done  negligently,  is  not  a  con- 
clusion of  law,  but  a  proper  statement  of  facts)  ;  Lake  Shore  &  M.  S. 
Ry.  Co.  V.  Butts  (Ind.  App.),  1  R.  R.  R.  896,  24  Am.  A  Eng.  R.  Cas.,  N. 
S.,  898  (an  allegation  that  the  acts  complained  of  were  negligently 
done  will  not  render  the  complaint  invulnerable  to  demurrer,  where  it 
appears  from  the  specific  facts  stated  that  the  acts  charged  were  lawful 
and  proper)  ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Young  (Neb.),  14  Am.  & 
Eng.  R.  Cas.,  N.  8.,  343  (action  for  injury  to  passengers).  See  note 
appended  to  Denver  &  R.  6.  R.  Co.  v.  Thompson  (Colo.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  47  (even  where  a  statute  throws  the  burden  of 
proof  upon  the  railroad  to  show  that  the  kilHng  of  stock  upon  its 
tracks  was  not  due  to  negligence,  it  is  essential  that  plaintiff  should 
plead  negligence  on  the  part  of  the  company) ;  New  York,  N.  H.  &  H. 
R.  Co.  V.  O'Leary  (C.  C.  A.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  718  ;  Craw- 
ford V.  Southern  Ry.  Co.  (Ga.),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  829  ;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  De  Ham  (Tex.),  16  Am.  A  Eng.  R.  Cas.,  N. 
S.,  843 ;  Sirk  v.  Marion  St.  Ry.  Co.  (Ind.  App.),  2  Am.  A  Eng.  R.  Cas., 
N.  S.,  223 ;  Walker  v.  McNeill  (Wash.),  11  Am.  A  Eng.  R.  Cas.,  N.  S., 
738 ;  Fagg  v.  Louisville  A  N.  R.  Co.  (Ky.),  22  Am.  A  Eng.  R.  Cas.,  N. 
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itijury  sued  for  U  competent  and  relevant.    Omaha  &  Republican  Val- 
lej  Ry.  Co.  v.  Wrigrht,  68  N.  W.  618,  49  Neb.  456. 

Petition — Amendment — New  Cause  of  Action. 

Original  petition  and  amended  petition  examined  and  compared,  and 
held,  that  the  amended  petition  does  not  state  a  new  or  different  cause 
of  action  from  that  set  forth  in  the  original  petition. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District  Court,  Lan- 
caster County;  Frost,  Judge. 

Action  by  Murty  D.  O'Donnell,  by  Mary  O'Donnell.  his 
next  friend,  against  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     AfSrmed. 

Billingsley  &  Greene,  R.    H.   Hagelin,   M.  A.    Low,  W.  F. 
Evans,  and  Paul  E.  Walker,  for  plaintiff  in  error. 
T.  J.  Doyle  and  Geo.  A.  Adams,  for  defendant  in  error. 

.  LETTON,  C.  This  action  was  brought  by  Murty  D. 
O'Donnell,  by  his  next  friend,  Mary  O'Donnell,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  to  recover 
damages  for  injuries  alleged  to  have  been  inflicted  upon  him 
while  passing  along  Vine  street  in  the  city  of  Lincoln  on  his 
way  home  from  school.  For  a  statement  of  the  case  see 
O'Donnell  v.  C.  R.  I.  &  P,  Ry.  Co.,  91  N.  W.  566.  After  a 
judgment  for  the  defendant,  error  proceedings   were  pros- 

S.,  171  (all  defendant's  acts  of  negligence  may  be  alleged  in  one  para- 
graph of  petition )  ;  Railroad  Co.  z/.  Bouldin  (Ala.)«  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  708 ;  Omaha  R.  V.  R.  Co.  v.  Wright  (Neb.),  4  Am.  &  Eng. 
R.  Cas.,-N.  S.,  9  (allegation  of  negligence  as  a  legal  conclusion)  ; 
Indianapolis  Union  Ry.  Co.  v,  Houlihan  (Ind.),  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  915  (allegation  that  injures  inflicted  **by  reason  of  all  of  defend- 
ant's negligence*'  includes  an  allegation  of  the  negligence  of 
the  engineer) ;  Rinard  v,  Omaha,  etc.,  Ry.  Co.  (Mo.)»  22  Am. 
&  Eng.  R.  Cas.,  N.  S*,  34  (employee  whose  negligence  was  cause 
of  injury  need  not  be  specified  in  complaint) ;  Connell  v.  Chesapeake 
&  O.  R.  Co.  (Ky.),  19  Am.  &,  Eng.  R.  Cas.,  N.  S.,  236  (evidential  facts 
constituting  negligence  need  not  be  pleaded) ;  Omaha,  etc.,  R.  Co.  v. 
Wright  (Neb.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  419  (general  allegation  of 
negligence) ;  McManamee  v,  Missouri  Pac.  R.  Co.  (Mo.),  5  Am.  &  Eng. 
R.  Cas.,  N.  S.,  474 ;  Olson  v.  Great  Northern  Ry.  Co.  (Minn.),  7  Am.  A 
Eng.  R.  Cas.,  N.  S.,  241  (allegation  that  defendant  negligently  ran 
certain  cars  against  a  tender  with  such  force  as  to  injure  plaintiff  is 
sustained  by  proof  that  it  negligently  omitted  to  do  an  act  from  which 
such  refrults  followed)  ;  Brown  v,  Chicago,  R.  I.  &  P.  Ry.  Co.  (Kan.), 
11  Am.  &  Eug.  R.  Cas.,  N.  S.,  408  (there  can  be  no  recovery  upon 
grounds  of  negligence  other  than  those  alleged  in  the  petition) ; 
Louisville  &  N.  R.  Co.  v.  Shearer  (Ky.),  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
138  (sufficiency  of  petition)  ;  Omaha,  etc.,  R.  Co.  v.  Wright  (Neb.),  S 
Am.  &  Eng.  R.  Cas.,  N.  S.,  419  (where  pleader  relies  upon  one  or 
more  specific  acts,  evidence  of  any  other  acts  is  irrelevant)  ;  Spires  v. 
South  Bound  R.  Co.  (S.  Car.),  5  Am.  &  Eng.  R.  Cas..  N.  S.,  708  ;  High- 
land Ave.  &  B.  R.  Co.  v,  Swopc  (Ala.),  13  Am.  &  Eng.  R.  Cas.,  N.  S., 
856  ;  (alternative  allegations)  ;  Traver  v,  Spokane  St.  Ry.  Co.  (Wash.), 
22  Am.  &  Eng.  R.  Cas.,  N.  S.,  759  (admissibility  of  evidence  where 
general  and  specific  allegations  of  negligence)  ;  Cederson  v.  Oregon  R. 
A  Nav.  Co.  (Ore.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  655  (evidence  of  own- 
ership of  locus  in  quo  admissible  under  general  allegation  of  owner- 
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ecated  to  this  court,  inrhereupon  the  cause  was  reversed  and 
remanded  to  the  district  coart.  After  the  caase  was  re- 
manded the  plaintiff  filed  an  amended  petition,  to  which  the 
defendant  answered.  Plaintiff  filed  a  reply,  the  caase  was 
again  tried,  judgment  rendered  for  the  plaintiff,  a  motion 
for  a  new  trial  filed  and  overruled,  and  the  defendant  now 
prosecutes  error  to  this  court. 

There  is  only  one  ground  of  error  relied  upon  and  discussed 
in  the  briefs,  and  that  is  that  the  amended  petition  sets  up  a 
new  and  different  cause  of  action  from  that  alleged  in  the 
original  petition,  and  that  this  new  cause  of  action  is  barred 
by  the  scatute  of  limitations.  The  essential  parts  of  the  first 
petition  necessary  to  consider  to  determine  this  question  are 
that  the  defendant,  on  the  i8th  day  of  November,  1898, 
stopped  a  large  freight  train  across  Vine  street  between 
Eighteenth  and  Nineteenth  streets,  ''and  kept  and  wrongfully 
and  carelessly  and  negligently  held  said  train  across  said 
street,  blockading  all  passageways  along  said  street  and  the 
sidewalks  along  either  side  thereof,  and  for  a  long  distance 
each  way  north  and  south  therefrom,  for  an  unusually  long 
period  of  time,  to  wit,  one-half  hour  and  more,  and  that  dur- 
ing all  of  the  said  time  that  said  train  of  cars  was  so  wrong- 
fully, carelessly,  and  neligently  kept  by  the  defendant  across 
said  street  and  obstructing  the  passage  over  and  along  the 
same  and  the  sidewalks  on  either  side  thereof,  and  for  a  long 
distance  each  way  north  and  south  therefrom,  there  was  no 
way  for  persons  to  go  along  said  street  or  the  sidewalks,  or 
to  in  any  way  travel  said  street  at  said  point,  or  across  said 
railway  track  at  said  point,  except  to  go  between  the  cars 
composing  said  train.  That  the  point  or  place  where  said 
railway  track  and  said   Vine  street  crossed   each  other  at 

ship) ;  Baker  v,  I^ouisville  &  N.  Terminal  Co.  (Tenn.),  20  Am.  &  Eng. 
R.  Cas.,  M.  S.,  946  (leg-al  conclusion) ;  Central  of  Georgia  Ry.  Co.  v. 
Forshee  (Ala.),  18  Am.  &  £ng.  R.  Cas.,  N.  S.,  467 ;  Illinois  Cent.  R.  Co. 
V,  Davis  (Tenn.),  18  Am.  &  Eng.  R.  Cas.N.  S.,  708;  Schweinfurth  v, 
Cleveland,  C,  C.  &  St.  L,.  Ry.  Co.  (Ohio),  15  Am.  &  Eng.  R.  Cas.,  N. 
S.,  73  ;  Sims  v.  Western  &  A.  R.  Co.  (Ga.),  17  Am.  &  Eng.  R.  Cas.,  N. 
8.,  756;  Walton  Z'.  Chattanooga  Rapid  Transit  Co.  (Tenn.),  19  Am.  A 
Eng.  R.  Cas.,  N.  S.,  436  (defective  brake  may  be  shown  under  general 
allegation  of  negligence) ;  L/Ouisville  &  N.  R.  Co.  v,  Clark  (Ky. ) ,  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  407  (plaintiff  confined  to  negligence  alleged 
in  petition) ;  Beath  v.  Rapid  Ry.  Co.  (Mich.),  15  Am.  &  Eng.  R.  Cas.,  N. 
8.,  793  (pleading  and  proof  in  action  for  personal  injuries) ;  Pittsburg, 
C,  C.  &  St.  I^.  Ry.  Co.  V.  Moore  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S., 
678  (pleading  tested  by  demurrer  must  rely  solely  on  its  own  aver- 
ments) ;  Ivouisville  &  N.  R.  Co.  v.  Marbury  I^.  Co.  (Ala.),  18  Am.  A 
Eng.  R.  Cas.,  N.  S.,  508  (sufficiency  of  allegation  of  negligence); 
Thomas  v.  Lrouisville,  etc.,  Ry.  Co.  (Ky.),  5  Am.  &  Eng.  R.  Cas.,  N.  8., 
708  (variance  in  pleading  and  proof  of  negligence)  ;  Lang  v,  Brady 
(Conn.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  843  (whether  necessary  to 
allege  particular  acts  of  negligence  in  action  for  injury  to  freight)  ; 
Alabama,  G.  8.  R.  Co.  v,  Johnston  (Ala.)*  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  909;  Lemery  v.  Boston  &  M.  R.  Co.  (Mass.),  11  Am.  &  Euk-  R. 
Cas.,  N.  8.,  17  (specifications  of  negligence) ;  Cambron  v,  Omaha,  etc., 
R.  Co.  (Mo.),  23  Am.  &  Eng.  R.  Cas.,  N.  8.,  634  ;  Haner  v.  Northern 
Pac.  Ry.  Co.  (Idaho),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  628. 
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said  time  was  in  aod  near  to  a  thickly  settled  part  of  the  city 
of  Lincoln,  Nebraska,  and  there  was  at  said  time  much  travel 
over,  upon,  and  along  said  Vine  street  at  said  point  and 
place,  and  the  defendant  at  said  time,  and  by  so  wrongfully, 
carelessly,  and  negligently  placing  its  said  train  of  cars  upon 
its  said  railway  track,  and  across  said  Vine  street  for  an  un- 
reasonable length  of  time,  obstructed  and  prevented  all* 
travel  along  said  Vine  street  at  that  time.  That  the  plaintiff, 
Murty  D.  O'Donnell,  was  passing  and  traveling  along  said 
street  on  said  day,  and  in  the  afternoon  thereof,  on  bis  way 
home  from  school,  and  it  became  necessary  for  him  to  pass 
along  said  street  at  the  point  where  said  railway  train  was 
so  wrongfully,  carelessly,  and  negligently  by  defendant  kept 
across  said  street  and  obstructing  the  same,  and  in  attempt- 
ing to  cross  the  said  track,  without  any  fault  of  his,  and  by 
and  though  the  negligence  of  the  defendant  and  its  em- 
ployees, he  was  violently  and  forcibly  thrown  from  said  train 
upon  the  ground  and  railway  track  and  under  the  wheels  of 
the  car  of  the  same,  and  the  said  train  of  cars  and  the  wheels 
thereof  passed  upon  and  over  the  leg  of  the  plaintiff,  seriously 
lacerating,  injuring,  and  damaging  the  same.  *  *  *  That 
by  reason  of  said  injury  so  received  by  the  plaintiff,  Murty 
D.  O'Donnell,  and  by  and  through  the  negligence  of  the  de- 
fendant and  its  employees,  the  plaintiff,  Murty  D.  O'Donnell, 
has  become  and  is  permanently  and  seriously  injured  in  the 
loss  of  his  limb,  and  thereby  made  a  cripple  for  life.  That  by 
reason  of  said  injury  so  wrongfully,  carelessly,  and  negligently 
caused  by  the  defendant,  and  because  of  said  suffering  and 
pain  so  likewise  caused  by  the  defendant,  the  plaintiff,  Murty 
D.  O'Donnell,  has  been  damaged,  etc."  The  allegations  in 
the  original  and  amended  petitions,  so  far  as  the  original  peti- 
tion is  copied  above  are,  substantially  alike,  though  the  lan- 
guage of  the  pleader  is  not  exactly  the  same  verbatim  et 
literatim,  and  no  question  is  raised  as  to  their  identity  of 
allegation  thus  far.  In  the  amended  petition,  however,  the 
following  additional  paragraph  is  inserted:  ''The  plaintiff 
further  avers  that  at  the  time  the  plaintiff,  Murty  D.  O'Don- 
nell,  was  crossing  said  railroad  track  along  said  Vine  street, 
which  wa«  so  obstructed  by  the  defendant,  as  aforesaid,  on 
account  of  said  obstruction  remaining  on  said  street  for  said 
unusual  length  of  time,  it  became  necessary  for  the  plaintiff 
to  go  upon  said  cars  and  to  cross  the  same  in  so  doing,  and 
while  the  plaintiff  was  thus  upon  said  cars,  for  the  purpose 
of  crossing  said  track,  the  defendant,  through  its  engineer 
operating  the  engine  which  was  hauling  this  train  of  cars,  dis- 
covered the  said  plaintiff,  Murty  D.  O'Donneli,  and  knew 
that  he  was  a  mere  child  of  tender  years,  and  defendant  fully 
realized  the  perilous  condition  of  said  Murty  D.  O'Donneli, 
and  the  great  peril  and  danger  to  said  plaintiff,  both  of  life 
and  limb,  by  moving  said  train  and  continuing  to  move  the 
same,  while  said   plaintiff  was   in   said   perilous  condition. 
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tbroDgh  DO  fault  or  negligence  apon  the  part  of  plaintifi,  the 
defendant,  notwithstanding  its  full  knowledge  of  said  danger 
to  the  plaintifi,  and  notwithstanding  the  fact  that  it  had  the 
power  to  instantly  stop  said  train  of  cars  and  avert  any  possi- 
ble injury  to  the  plaintiff,  continued  to  carelessly,  negli- 
gently, and  with  wanton  disregard  for  the  safety  of  plaintiff, 
to  move  said  train  of  cars,  thereby  causing  the  injnry,  as 
hereinbefore  described,  to  the  plaintiff." 

It  18  earnestly  nrged  by  the  plaintiff  in  error  that  the  alle- 
gations in  the  fonrth  paragraph  of  the  amended  petition  thus 
set  forth  constitute  a  new  and  different  cause  of  action  from 
that  contained  in  the  original  petition.  It  is  argued  that  in 
the  original  petition  there  was  no  general  allegation  of  neg- 
ligence; that  it  was  not  based  upon  the  negligence  or  im- 
proper conduct  of  the  employees  of  the  railway  company,  but 
rested  entirely  upon  the  allegation  that  the  railway  company 
obstructed  a  public  street  for  an  unwarranted  length  of  time, 
compelling  the  plaintiff  to  pass  between  the  cars,  whereby 
he  received  the  injuries  for  which  he  sought  to  recover,  and 
that,  if  a  new  cause  of  action  is  stated,  sufficient  time  has 
elapsed  to  bar  a  recovery.  The  plaintiff,  on  the  other  hand, 
contends  that  the  additional  matter  set  forth  in  the  amended 
petition  is  merely  an  amplification  and  more  specific  state- 
ment of  the  general  allegations  of  negligence  set  forth  in  the 
original  petition,  and  that  under  the  pleadings  in  the  original 
cause  he  was  entitled  to  prove  and  did  prove  all  the  facts 
alleged  in  the  amended  petition. 

The  original  petition  sets  forth  in  detail  the  blockading  of 
the  street  by  the  train.  It  then  alleges  that  ''in  attempting 
to  cross  the  said  track,  without  any  fault  of  his  and  by  and 
through  the  negligence  of  the  defendant  and  its  employees, 
he  was  violently  and  forcibly  thrown  from  said  train  upon 
the  ground  and  railway  track  and  under  the  wheels  of  the 
cars,"  and  further  alleges  ''that  by  reason  of  said  injury  so  re- 
ceived by  the  plaintiff,  Murty  D.  O'Donnell,  and  by  and 
through  the  negligence  of  the  defendant  and  its  employees, 
the  plaintiff  has  become  and  is  permanently  and  seriously 
injured,"  etc.  Under  these  general  allegations  of  the  negli- 
gence of  the  defendant  and  its  employees,  any  negligence 
upon  the  part  of  the  employees  of  the  defendant  by  reason  of 
which  the  plaintiff  was  violently  and  forcibly  thrown  from  the 
train  could  properly  have  been  admitted  in  evidence.  It  is 
the  settled  doctrine  of  this  court  that  a  general  allegation  of 
negligence  is  good  against  a  demurrer,  and  under  such  an 
allegation  evidence  of  any  fact  which  contributed  to  the  in- 
jury sued  for  is  competent  and  relevant.  Omaha  &  Re- 
publican Valley  Ry.  Co.  v.  Wright.  49  Neb.  456.  68  N.  W. 
618;  Omaha  &  Republican  Valley  Ry.  Co.  v.  Crow,  54  Neb. 
747,  74  N.  W.  1066,  69  Am.  St.  Rep.  741.  The  most  specific 
allegation  of  negligence  in  the  Wright  Case  was  "that  the 
said  defendant,  carelessly  and  negligently,  by  its  employees 
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and  servants,  in  operating:  said  train  ran  their  said  engine 
and  train  in,  over,  and  apon  said  plaintiffs'  stock,  when,  by 
exercising  proper  care  and  skill  in  the  management  and  hand- 
ling of  its  engine  and  train,  it  could  have  stopped  said  train 
long  before  stricking  said  plaintifi's  stock.  *    *" — and 

the  coart  said:  ''Wright  and  others,  in  their  petition  in  the 
case  at  bar,  charged  the  railway  company  generally  with  neg- 
ligence, and  under  these  allegations  we  think  that  it  was 
competent  for  them  to  introduce  evidence  of  the  fact,  if  it 
was  a  fact,  that  the  engineer  in  charge  of  the  train  saw,  or  by 
the  exercise  of  due  care  could  have  seen,  the  cattle  in  time 
to  have  stopped  the  train  and  avoided  injuring  them. 
*  *  *  In  other  words,  where  a  pleader  relies  upon  certain 
specific  acts  or  omissions  as  negligence,  be  is  limited  to  such 
specific  acts  or  omissions.  If  he  pleads  negligence  generally, 
he  may  introduce  evidence  of  any  act  or  omission  which 
tends  to  support  his  pleading." 

The  gist  of  the  fourth  paragraph  in  the  amended  4)etition 
in  this  case  is  that  the  engineer,  after  he  discovered  the 
perilous  condition  of  the  plaintiff,  continued  to  negligently 
move  the  train  of  cars,  thereby  causing  the  injury.  In  con- 
nection with  this  allegation  it  is  important  to  note  that  in  the 
opinion  rendered  upon  the  former  hearing  of  the  case  in  this 
court,  which  opinion  was  offered  in  evidence  by  the  defend- 
ant, it  is  said:  ''There  was  no  conclusive  presumption  of 
negligence  on  the  engineer's  part  merely  because  he  saw  a 
boy  of  eight  years  jumping  on  the  stirrup  and  ladder  of  a 
freight  car  going  not  more  than  three  miles  an  hour,  and 
jumping  ofi  again,  and  failed  to  stop  and  remove  hini. 
Whether  such  failure  to  act  on  the  engineer's  part  was  negli- 
gence was  for  the  jury  to  say.  The  acts  complained  of  in 
this  petition  are  the  leaving  of  the  train  upon  the  crossing, 
and  violently  and  forcibly  throwing  the  plaintiff  from  the 
train,  and  passing  of  its  wheels  over  plaintiff's  leg,  though 
'negligence  of  the  defendant  and  its  employees.'  Whatever 
negligence  was  connected  with  these  acts,  and  caused  the 
injury  through  them,  was  provable  and  to  be  considered." 
And  again:  "Instruction  9,  as  given  by  the  court,  told  the 
jury  that  a  child  jumping  on  and  off  a  train  would  be  a  tres- 
passer, and  this  fact,  if  they  found  it,  should  be  considered, 
and  would  constitute  contributory  negligence  on  his  part  if 
they  found  he  was  of  sufficient  age  and  discretion  to  be 
guilty  of  negligence.  It  is  also  stated  that  if  defendant  should 
discover  the  child  in  imminent  danger,  and  failed  to  exercise 
reasonable  care,  where  such  care  would  have  prevented  the  in- 
jury, the  child's  action  would  be  no  defense.  The  court's 
instruction  submitted  the  question  fully."  It  is  held,  there- 
fore, that  one  of  the  facts  which  was  proper  to  be  proved 
under  the  general  allegation  of  negligence  in  the  original 
petition  was  that  the  engineer  discovered  the  plaintiff  upon 
the  train  and  negligently  continued  to  move  the  same  after 
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such  discovery,  thereby  causing,  as  claimed,  the  injury  of  the 
plaintiff,  and  that  eviaence  tending  to  show  negligence  of 
this  character  was  properly  introduced  at  the  former  trial. 
This  is  the  law  of  the  case,  and  must  be  applied  here. 

The  plaintiff  might  have  been  required  by  motion  at  the 
first  trial  to  have  made  his  petition  more  definite  and  cer- 
tain, and  might  properly  have  included  therein  the  specific 
facts  now  alleged  in  the  fourth  paragraph  of  the  amended 
petition.  He  was  not  required  to  do  so,  but  did  so 
on  his  own  volition  upon  the  second  trial.  Such  allega- 
tions were  merely  an  amplification  and  expansion  of  the 
facts  set  forth  in  the  first  petition,  and  constitute  no  change 
of  the  cause  of  action  and  no  new  or  different  claim.  The 
general  allegation  of  negligence  in  the  form  made  in  the  first 
petition  is  wide  enough  to  include  them.  We  think  it  unnec- 
essary to  cite  any  further  authority  m  this  matter.  The 
rules  which  govern  the  determination  of  this  case  are  plain 
and  positive.  We  think  it  clear  that  the  amended  petition 
is  only  a  more  expanded  statement  of  the  original  one. 

We  recommend,  therefore,  that  the  judgment  of  the  district 
court  be  afiBrmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  a£Brmed. 


NORWICH  INS.  CO.  v.  ORE^GON  R.  CO. 

(Supreme  Court  of  Oregon,  Jan.  3,  1905.) 

[78  Pac.  Rep.  1025.] 

Fires  Set  by  Locomotives— Evidence — Spark  Arresters. 

Where  a  railroad  company  seeks  to  show  that  it  uses  on  its  locomo* 
tives  the  spark  arrester  recommended  by  the  Master  Mechanics'  Asso- 
ciation, it  should  do  so  by  the  record  of  such  recommendation,  rather 
than  the  oral  statement  of  a  member  of  such  association. 

Harmless  Error. 

The  error,  if  any,  in  the  exclusion  of  evidence  in  the  form  offered, 
is  harmless,  where  there  was  other  evidence  of  the  same  fact,  and  of 
as  strong  a  character,  admitted  without  objection. 

Fires  Set  by  Locomotives — Negligence — Instructions. 

Where  it  is  shown  that  a  fire  was  the  result  of  the  operation  of  de- 
fendant's railroad  train,  an  instruction  that  "it  is  not  necessary  that 
any  specific  act  of  neglig'ence  be  pointed  out,  if  the  circumstances 
established  are  such  as  a  jury  may  infer  negligence  from,  such  as  run- 
ning at  a  high  rate  of  speed,  working  the  engine  hard,  overloading  it, 
or  other  acts  indicating  an  unusual  course  in  operating  the  engine," 
etc.,  is  not  erroneous,  as  assuming  that  the  train  was  running  at  a 
high  rate  of  speed. 

Same — Same — Pleading  and  Proof. 

The  allegations  in  the  complaint  that  the  engine  which  caused  the 
fire  "was  unskillf  uUy  and  improperly  constructed,  and  improperly  and 
negligently  managed  by  defendant  and  its  servants,  and,  by  reason  of 
said  improper  and  negligent  management,  large  quantities  of  sparks 
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were  emitted,"  etc.,  are  sufficiently  broad  to  let  in  proof  of  the  char- 
acter of  the  care  and  caution  exercised  by  defendant's  employees  in 
managing  the  engine  referred  to  as  doing  the  damage,  and  whether 
they  were  negligent  in  the  performance  of  their  duties. 

Same — Habitual  Carelessness  of  Employees.* 

Where  it  is  found  that  the  employees  in  charge  of  the  engine  which 
caused  the  fire  had  usually  been  careless  or  negligent  in  operating  it, 
the  jury  may  reasonably  conclude  that  they  were  negligent  at  the 
time  the  fire  in  question  was  started. 

Appeal  from  Circuit  Court,  Umatilla  County;  W.  R.  Ellis» 
Judge. 

Action  by  the  Norwich  Insurance  Company  against  the 
Oregon  Railroad  Company.  There  was  judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

This  action  is  to  recover  damages  for  loss  occasioned  by 
fire  alleged  to  have  been  caused  by  the  negligent  operation 
and  management  of  a  freight  train  and  certain  engines  used 
for  propelling  it.  The  plaintiff  recovered  judgment,  and  the 
defendant  appeals. 

H.  F.  Conner,  for  appellant. 

J.  J.  Balleray  and  John  McCourt,  for  respondent. 

WOLVERTON,  J.  The  errors  assigned  for  reversal  arise 
upon  the  direction  of  the  court  in  taking  an  item  of  evidence 
from  the  jury,  and  upon  certain  instructions  given  on  the 
submission  of  the  case. 

J.  F.  Graham,  a  witness  for  the  defendant,  testified  that  he 
was  a  master  mechanic;  that  he  had  had  many  years  of  ex- 
perience with  various  railroad  companies  in  the  motive 
power  and  car  department,  and  had  been  for  nine  years  in 
charge  of  the  defendant's  rolling  stock;  that  he  knew  of  no 
appliance  that  would  entirely  prevent  the  escape  of  sparks 
from  locomotives;  that  the  Master  Mechanics'  Association 
was  an  aggregation  of  master  mechanics  throughout  the 
country,  which  met  once  a  year;  that  all  the  railroads  in  the 
country  were  represented  at  their  annual  meetings,  at  which 
different  questions  pertaining  to  locomotive  construction 
were  discussed;  that  the  appliance  for  preventing  the  escape 
of  sparks  from  locomotive  stacks,  known  as  the  extension 
front  end,  in  general  use  all  over  the  country,  was  adopted  by 
the  railroads  in  general,  and  by  the  Master  Mechanics' 
Association.  Whereupon  the  following  question  was  put  to 
him,  namely:  ''They  [the  Master  Mechanics'  Association] 
recommended  the  extension  front  end?"  To  which  he  an- 
swered: ''Yes,  sir."  On  motion  of  plaintiff's  counsel,  this 
answer  was  withdrawn  from  the  jury,  and  the  defendant  pred- 
icates error  upon  the  action  of  the  court  in  that  regard.  It  is 
insisted  that  this  matter  was  pertinent  to  show  that  defend- 
ant had  exercised  due  and  reasonable  care  in   selecting  and 

*See  foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Watson's  Adm'r 
<Ky.),  10  R.  R.  R.  27,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  27. 
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adopting  the  roost  approved  appliance  in  modern  use  for  the 
prevention  of  the  escape  of  sparks  from  its  locomotives. 
This  may  be  conceded.  It  is  next  argaed  that  parol  evidence 
is  admissible  to  show  the  action  of  the  association  in  making 
the  recommendation.  It  is  so  familiar  to  those  who  have  any 
knowledge  at  all  of  the  manner  of  conducting  the  meetings 
of  snob  associations*  and  the  business  transacted  thereat, 
that  minutes  or  records  of  the  proceedings  are  kept,  that  it 
must  be  taken  judicially  to  be  the  general  rule  and  practice. 
These  minutes  or  records  constitute,  of  course,  primary 
evidence  of  what  was  done;  and,  in  so  far  at  least  as  they 
aSect  third  parties — those  not  participating  in  or  connected 
with  the  association  or  the  business  transacted  by  it — the 
better  reason  would  suggest  that  the  best  evidence  should  be 
produced,  or,  as  is  usual  in  other  cases,  its  absence  accounted 
for  before  admitting  parol  evidence  of  their  contents,  or  it  be 
shown  that  no  minutes  were  kept  before  resorting  to  parol  to 
show  what  was  done.  These  obsiervations  would  have  no 
application,  of  course,  where  it  was  sought  to  impeach  the 
record,  for  in  such  a  case  parol  evidence  is  always  permitted  to 
show  what  was  actually  done.  The  objection  to  the  admission 
of  the  parol  statement  was  based  upon  the  ground  that  it 
was  not  the  best  evidence,  as  well  as  upon  its  immateriality 
and  irrelevancy,  and,  as  the  absence  of  the  record  or  minutes 
of  the  association  showing  the  recommendation  was  not 
accounted  for,  we  think  the  statement  of  the  witness  was 
properly  taken  from  the  jury.  But  however  this  may  be,  if 
we  concede  that  there  was  error  in  withdrawing  this  par- 
ticular proof,  it  would  hurt  so  little  that  it  would  be  scarcely 
perceptible,  because,  the  witness  had  previously  testified  that 
this  arrester  had  been  adopted  by  the  railroads  in  general 
and  by  this  association,  and,  when  it  was  asked  if  the  associa- 
tion recommended  the  patent,  the  court  said  it  could  not  per- 
mit the  proof  in  that  way;  but  proof  in  fully  as  strong,  if  not 
a  stronger,  form  was  already  before  the  jury  without  objec- 
tion.    The  error,  therefore,  is  not  well  assigned. 

The  next  assignment  is  based  upon  the  ninth  paragraph  of 
the  court's  charge  to  the  jury,  which  is  as  follows: 

"It  is  not  necessary  that  any  specific  act  of  negligence  be 
pointed  out,  if  the  circumstances  established  are  such  as  a 
jury  may  infer  negligence  from,  such  as  running  at  a  high 
rate  of  speed,  working  the  engine  hard,  overloading  it,  and 
other  acts  indicating  an  unusual  course  in  operating  the  engine 
—are  things  the  jury  may  consider  in  determining  whether  or 
not  the  defendant  was  guilty  of  negligence."  An  objection 
to  the  instruction  is  that  it  assumes  a  fact  touching  which 
there  was  no  evidence  tending  to  establish,  namely,  the  run- 
ning of  the  train  at  a  high  rate  of  speed.  This,  we  are  satis- 
fied, mistakes  the  intendment  of  the  court.  The  purpose  is 
manifest  not  to  charge  the  jury  as  though  the  running  of  the 
train  at  a  high  rate  of  speed  was  a  fact  in  evidence,  or  as  if 
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there  was  evidence  tending  to  prove  the  fact,  but  the  expres- 
sion was  employed  as  illustrative,  merely,  to  indicate  the  man- 
ner and  nature  of  the  acts  from  which  the  jury  might  infer 
negligence  in  the  absence  of  proof  of  any  specific  acts  which 
in  themselves  would  constitute  negligence.  In  other  words, 
the  court  instructed  that  direct  proof  of  the  identical  act  or 
acts  of  negligence  that  permitted  the  escape  ^l  fire  and  its 
communication  to  the  building  was  not  necessary,  but,  when 
it  is  seen  that  the  fire  was  the  result  of  the  operation  of  the 
train,  then  that  the  jury  may  infer  negligence,  in  the  absence 
of  any  direct  proof  of  the  kind  suggested,  from  any  acts  of  the 
company's  agents  or  employees  indicating  an  unusual  course^ 
and  calculated  to  contribute  to  the  result.  Then,  as  illustra- 
tive of  such  acts  as  may  be  so  considered,  the  court  enumer- 
ates, among  others,  the  running  of  the  train  at  a  high  rate  of 
speed,  not  that  they  had  a  right  to  consider  the  fact  as  one 
attempted  to  be  shown,  and,  if  found  to  be  true,  that  it  would 
constitute  a  circumstance  from  which  they  could  infer  negli- 
gence. In  this  view,  the  instruction  was  not  misleading,  and 
therefore  not  error. 

We  may  say  in  this  connection  that  whether  the  fact  of 
running  a  train  at  a  high  rate  of  speed  is  an  act  of  negligence 
depends  always  upon  the  circumstances,  environments,  and 
conditions  under  which  it  is  being  so  propelled.  A  case  is 
hardly  conceivable  where  it  would  be  proper  for  the  court  to 
say  that  the  running  of  a  train  at  a  high  rate  of  speed  is  per 
se  negligence,  or  within  itself  negligence,  as  a  matter  of  law; 
but,  when  connected  with  the  environments,  such  as  passing 
through  a  populous  city,  or  in  proximity  to  buildings  highly 
inflammable,  especially  when  used  in  connection  with  the 
operation  of  the  road,  and  under  conditions  that  cause  the 
engines  to  labor  excessively,  and  thereby  emit  unusual  quan- 
tities of  sparks  and  fire,  it  might  constitute  an  act  from  which 
the  jury  could  very  properly  infer  negligence  in  the  absence 
of  direct  proof.  This  seems  to  be  the  doctrine  of  the  texts 
and  the  cases  cited.  2  Thompson,  Neg.  §  1873;  Perdue  v. 
Louisville  &  Nashville  R.  Co.,  100  Ala.  535,  14  South.  366; 
Gandy  v.  Chicago,  etc.,  R.  Co.,  30  Iowa,  420,  6  Am.  Rep. 
682;  Hagan  v.  Railroad  Co.,  86  Mich.  615,  49  N.  W.  509; 
Brusberg  v.  Milwaukee,  etc.,  R.  Co.,  $0  Wis.  231,  6  N.  W. 
821;  Kansas  City,  Ft.  Scott,  etc.,  R.  Co.  v.  Chamberlin 
(Kan.  Sup.)  60  Pac.  15.  That  the  court's  instruction  is 
readily  susceptible  of  the  construction  we  have  given  it  is 
also  inferable  from  other  instructions  in  connection  with 
which  it  must  be  read,  notably  the  fourth,  tenth,  and  nine- 
teenth, and  some  others  that  follow. 

The  third  and  last  assignment  of  error  is  predicated  upon 
the  twelfth  paragraph  of  the  charge.  It  is  in  language  fol- 
lowing: 

''You  have  a  right  to  take  into  consideration  every  fact  and 
circumstance  which  tends  to  demonstrate,  subject  to  the  ex- 
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plaDation  of  the  defendaot,  the  kind  of  care  and  caation 
usually  exercised  by  defendant's  employees  in  charge  of  the 
engine  which  is  alleged  to  have  set  the  fire,  and  also  the 
sufficiency  of  the  equipments  for  preventing  the  escape  of 
fire  used  by  the  defendant  on  this  train  in  operating  the 
same,  and  to  judge  as  to  the  probable  state  of  repair  in 
which  the  engines  which  hauled  this  train  were." 

Two  objections  are  noted  and  relied  upon.  The  first, 
briefly  stated,  is  that  the  instruction  submitted  to  the  jury  an 
issue  outside  the  pleadings;  and  the  second,  that,  the  engines 
doing  the  damage  having  been  identified,  it  was  not  proper 
for  the  jury  to  consider  what  the  employees  may  have  done 
usually,  as  bearing  upon  or  having  anything  to  do  with  what 
they  did  at  the  time  the  fire  was  communicated.  It  is 
alleged  that  the  engine  ''was  unskilHully  and  improperly  con- 
structed, and  improperly,  carelessly,  and  negligently  run  and 
managed  *  *  *  by  said  defendant,  and  by  its  agents, 
servants,  and  employees,  and,  by  reason  of  said  *  *  * 
improper,  careless,  and  negligent  management,  *  *  * 
large  quantities  of  sparks"  ''were  emitted  and  ejected,"  etc. 
This  is  manifestly  broad  enough  to  let  in  proof  of  the  nature 
and  character  of  the  care  and  caution  exercised  by  such  serv- 
ants and  employees  in  conducting  and  managing  the  par- 
ticular engine  or  engines  alluded  to,  and  involved  in  doing 
the  damage,  and  whether  or  not  they  were  negligent  in  the 
performance  of  their  duties.  There  was  no  attempt  to  in- 
struct, as  it  seems  to  be  inferred,  that  the  jury  might  con- 
sider whether  the  company  had  employed  unskillful  agents 
and  employees,  or  as  to  whether  the  employees  were  in  fact 
unskillful,  as  contradistinguished  from  careless  or  incautious. 
The  authorities  cited,  namely,  Babcock  v.  Chicago  R.  Co., 
72  Iowa,  197,  28  N.  W.  644,  33  N.  W.  628,  and  Gulf,  etc.,  R. 
Co.  V.  Johnson  (Tex.  Civ.  App.)  67  S.  W.  182,  go  to  that  sort 
of  case,  but  are  without  application  here.  The  objection  is 
th^efore  untenable.  As  to  the  second  it  should  be  observed 
that  the  term  "usually"  was  applied  to  the  employees  in 
charge  of  the  particular  engines  in  question,  not  to  the  em- 
ployees in  general  or  to  those  in  charge  of  other  engines; 
and  the  inference  deducible  from  the  instruction  is 
that,  if  the  employees  in  charge  of  this  engine  had  usu- 
ally been  careless  and  incautious  or  negligent  in  run- 
ning it,  if  the  jury  found  such  to  be  the  case,  they  might 
reasonably  conclude  that  they  were  negligent  at  this  particular 
time;  and  in  this  interpretation  there  is  no  vice  in  the  in- 
struction, under  whatever  view  we  may  take  of  the  law  as  to 
whether  it  may  be  permitted  to  show  generally  that  other 
engines  had  scattered  fire  at  other  times,  or  that  other  per- 
sons in  charge  of  them  were  usually  careless  or  negligent. 
Lesser  Cotton  Co.  v.  St.  Louis,  etc.,  R.  Co.,  114  Fed.  133, 
52  CCA.  95. 

The  judgment  of  the  trial  court  should  be  affirmed,  and  it 
18  so  ordered. 

15  R  H  R— 10 
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DOTTA  V.  NORTHERN  PAC.  RY.  CO.  et  al. 
(Supreme  Court  of  Washington,  Dec.  31,  1904.) 

[79  Pac.  Rep.  32.] 

Collision  with  Trespasser  on  Trestle. 

In  an  action  against  a  railroad  for  personal  injuries  to  plaintiff  sus- 
tained in  an  attempt  to  cross  a  narrow  trestle  of  the  defendant  while 
cars  were  standing  on  it,  and  on  which  there  was  no  provision  for 
pedestrians,  evidence  held  insufficient  to  show  that  plaintiff  was  any- 
thing more  than   a  trespasser  at  the  time  of  his  injury. 

Same— Wanton  ness. 

The  evidence  was  also  insufficient  to  show  that  the  injuries  were  the 
result  of  wantonness  on  the  part  of  the  defendant's  servants. 

Duty  of  Railroad  to  Trespasser  on  Tracks.* 

A  railroad  owes  no  duty  to  a  trespasser  on  its  tracks,  whose  presence 
there  is  not  known  to  its  trainmen,  and  who  have  no  reason  to  suspect 
the  presence  of  a  person  on  the  track  at  the  place  of  the  injury. 

Same — "Last  Clear  Chance"  Theory — Application. 

Where  a  person  is  injured  by  being  struck  by  a  car  while  trespassing 
on  the  tracks  of  a  railroad,  the  '*last  clear  chance"  theory  has  no  appli- 
cation in  the  absence  of  evidence  that  the  trainmen  knew  of  his  pres- 
ence, or  that  to  move  the  car  by  which  he  was  struck  would  likely 
injure  him. 

Appeal  from  Superior  Court,  Kiug  County;  Arthur  E. 
Griffin,  Judge. 

Action  by  Joe  Dotta  against  the  Northern  Pacific  Railway 
Company  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

Carkeek  Ik  Cbilds  and  John  T.  Condon,  for  appellant. 
Jas.  F.  McElroy,  B.  S.  Grosscup,  and   Piles,  Donworth  & 
Howe,  for  respondents. 

FULLERTON,  C.  J.  This  is  an  action  for  personal  in- 
juries. From  the  record  it  appears  that  the  respondent  the 
Columbia  &  Puget  Sound  Railroad  Company  had  constructed 
a  railroad  track  extending  from  First  Avenue  South,  in  the 
city  of  Seattle,  eastward  between  Dearborn  and  Charles 
streets  to  the  main  terminal  tracks  of  the  Northern  Pacific 
Railway  Company,  which  was  used  by  the  latter  company  as 
a  switching  track,  and  a  track  upon  which  it  occasionally 
stored  or  left  its  cars.  The  track  was  constructed  originally 
on  a  trestle  over  the  waters  of  Elliott  Bay,  and  stood  some 
i8  or  20  feet  above  the  water  at  low  tide,  but  the  space  had 
been  filled  in  from  time  to  time  underneath  the  track  until 
the  distance  was  somewhat  lessened,  averaging  perhaps  I2 
feet  at  the  time  of  the  appellant's  injury,  which  happened  on 
the  25th  day  of  June,  1902.     The  track,  when  not  obstructed 

*8ee  foot-notes  appended  to  Hortenatine  v,  Virginia-Carolina  Ry. 
Co.  (Va.),  12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616  :  foot-note 
appended  to  Gregory  v.  Lrouisville  &  N.  R.  Co.  (Ky.),  12  R.  R.  R.  293, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293 ;  foot-note  appended  to  Carter  v. 
Southern  Ry.  Co.  (N.  Car.),  11  R.  R.  R.  324,  34  Am.  &  Eng.  R.  Cas.,  N. 
8.,  324. 
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with  cars,  furnished  a  convenient  way  for  those  desiring  to 
pass  to  and  from  First  Avenue  South  to  the  water  front»  and 
was  extensively  used  for  that  purpose,  particularly  by  the 
employees  of  several  large  manufacturing  plants  situated  on 
the  water  front.  The  respondents,  although  they  seem  not 
to  have  forbidden  the  use  of  the  trestle  by  pedestrians,  did 
not  invite  or  encourage  travel  over  it  by  the  manner  of  its 
construction.  It  was  made  unusually  narrow;  so  narrow, 
in  fact,  that  when  cars  were  standing  upon  it  there  was  but  a 
very  small  space  beside  the  cars  and  the  ends  of  the  ties 
along  which  a  footman  could  pass,  and  this  was  made  more 
difficult  of  passage  by  the  occasional  insertion  of  short 
ties,  which  left  gaps  in  the  way  from  three  to  five  feet  wide, 
which  had  to  be  crossed.  Because  of  its  peculiar  construc- 
tion it  was  known  locally  as  the  "slim  track."  No  planks 
were  laid  upon  it  either  between  the  rails  or  elsewhere  over 
which  a  person  could  walk,  and,  while  it  was  shown  that  it 
was  freely  used  as  a  passageway  when  clear,  it  appeared  that 
it  was  very  seldom  that  any  one  crossed  over  it  when  cars 
were  standing  upon  it.  Neither  of  the  respondent  companies 
had  forbidden  in  any  public  manner  the  use  of  the  track  as  a 
passageway,  nor  did  they  maintain  lookouts  or  guards  to 
warn  pedestrians  of  the  times  it  was  going  to  be  put  into  use 
by  themselves.  On  the  afternoon  of  the  day  above-men- 
tioned, the  appellant,  desiring  to  cross  from  First  Avenue 
South  to  the  water  front,  started  over  this  trestle.  At  that 
time  it  contained  several  cars,  the  one  closest  to  him  being  a 
large  furniture  car  taking  up  almost  the  entire  width  of  the 
trestle.  Beyond  it,  and  towards  the  Northern  Pacific's  main 
track,  were  several  coal  cars.  When  the  appellant  reached 
the  furniture  car,  he  climbed  upon  it,  and  walked  its  full 
length  along  the  top,  when,  seeing  the  coal  cars  ahead  of 
him,  be  retraced  his  steps  and  climbed  down  to  the  track 
on  the  ladder  he  used  in  getting  onto  the  car.  He  then 
crossed  over  to  the  other  side  of  the  track,  and  looked  along 
the  trestle,  apparently  for  the  purpose  of  ascertaining  if  there 
was  room  to  pass  along  the  side  of  the  cars.  He  then  turned, 
and  started  to  make  his  way  back  to  the  street.  As  he  started 
back,  an  engine,  which  had  backed  onto  the  switch  from  its 
opposite  end,  butted  into  the  standing  cars,  causing  them  to 
move  towards  and  against  the  appellant,  knocking  him  over 
and  breaking  his  leg,  and  causing  the  injury  for  which  he 
sues.  There  is  some  dispute  in  the  evidence  as  to  how  far 
the  cars  moved  after  being  struck  by  the  engine,  the  witnesses 
for  the  appellant  varying  in  the  estimates  from  a  foot  and  a 
half  to  ten  feet,  but  the  correct  distance  is  probably  a  little 
more  than  the  lesser,  and  much  less  than  the  greater,  esti- 
mate— probably  three  or  four  feet.  There  would  seem,  how- 
ever, to  be  nothing  unusual  in  the  fact  that  the  cars  moved 
when  struck  by  the  engine,  or  in  the  fact  that  they  were  so 
struck.     It  was  simply  the  usual  method  of  making  a  coupling 
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where  an  engine  couples  onto  a  train  of  standing  cars.  At 
the  moment  the  engine  struck  the  cars  the  appellant  was  in 
a  position  where  he  could  have  been  seen  from  the  engine 
had  a  lookout  been  maintained  for  him.  How  long  he  had 
been  in  that  position  can  only  be  conjectured,  but  at  most  it 
could  have  been  but  a  short  space  of  time.  When  he  was  on 
top  of  the  box  car  he  was  in  view  also  from  the  end  of  the 
switch  that  the  engine  entered.  Where  the  engine  was  then 
is  not  shown,  but  the  appellant  says  he  did  not  see  it,  and 
presumably  it  was  out  of  sight.  Be  this  as  it  may,  however^ 
it  is  apparent  that  the  appellant  was  in  a  position  to  see  the 
engine  at  all  times  when  the  engineer  or  fireman  could  have 
seen  him,  and  could  easily  have  protected  himself  from  in- 
jury had  he  but  exercised  his  faculties.  The  foregoing  is,  in 
substance,  the  facts  as  they  appeared  from  the  appellant's 
evidence.  At  the  conclusion  of  its  introduction  the  respond- 
ents challenged  its  sufficiency,  and  moved  that  the  case  be 
withdrawn  from  the  jury,  and  a  judgment  for  the  respond- 
ents entered.  The  motion  was  granted,  and  this  appeal  is 
from  the  judgment  so  entered. 

The  principal  controversy  between  the  parties  is  over  the 
question  of  their  respective  relations  at  the  time  of  the  in- 
jury. The  appellant  contends  that  he  was  a  licensee,  on  the 
track  of  the  respondents  as  of  right,  and  that  the  respondents 
were  bound  to  exercise  towards  him  reasonable  care  in  the 
movement  of  their  cars  so  as  to  protect  him  from  injury,  and 
that  the  question  whether  they  did  exercise  such  reasonable 
care  was,  under  the  evidence,  a  question  for  the  jury,  and  not 
for  the  court.  On  the  other  hand,  the  respondents  contend 
that  the  appellant  was  a  trespasser,  and,  inasmuch  as  it  was 
not  shown  that  they  had  knowledge  of  his  presence  on  their 
track,  they  were  liable  only  in  case  of  such  gross  negligence 
on  their  part  as  would  amount  to  wantonness,  and  that  there 
was  no  proof  of  any  such  gross  negligence.  It  is  not  con- 
tended, of  course,  by  the  appellant,  that  he  had  any  special 
permit  to  use  this  part  of  the  respondents'  track  as  a  foot- 
path, or  that  the  respondents  had  by  grant,  or  any  affirmative 
act,  conferred  that  right  upon  the  public;  but  he  contends 
that  a  license  to  use  it  is  to  be  inferred  from  the  fact  that  large 
numbers  of  people  had  so  used  it  without  remonstrance  on 
the  part  of  the  respondents.  This  court  has  held,  in  com- 
mon with  many  other  courts  (Roth  v.  Union  Depot  Co.,  ij 
Wash.  52«;,  43  Pac.  641,  44  Pac.  253,  31  L.  R.  A.  855).  that  if  a 
railroad  company  permits  the  public  for  a  long  time  to  pass 
over  its  track  at  some  given  point,  or  to  use  it  as  a  footpath 
between  given  points,  without  objection  or  hindrance,  its  con- 
sent or  acquiescence  in  such  use  would  be  presumed,  and  it 
was  bound  to  operate  its  cars  with  reference  thereto.  In 
such  cases  the  railroad  company  and  the  people  have  a  com- 
mon right  or  a  joint  use  in  the  track  as  a  public  way,  and 
the  right  of  each  must  be  regarded.     But  it  is  not  to  be  in- 
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ferred  from  slight  circurostaoces  that  a  railway  company  has 
granted  to  the  pnblic  a  joint  use  of  its  track  between  given 
points.     The  track  is  constructed  primarily  for  the  purpose 
of  carrying  passengers  and  freight  in  cars,  and  its  use  as  a 
footpath  is  secondary  always.     To  permit  its  use  as  a  foot- 
path  greatly  increases  the  danger  to  those  traveling  in  cars, 
and  it  is  not  the  policy  of  the  law  to  encourage  such  use,  and, 
unless  a  clear  right  to  be  upon  the  track  at  the  given  place  is 
shown,  a  footman  thereon  is  to  be  regarded  as  a  trespasser. 
In  certain  instances,  of  course,  a  joint  use  must  be  reserved 
to  the  public.     For  example,  the  public  must  have  the  right 
to  cross  at  fixed  places,  and  it  is  usually  held  that  a  public 
crossing  has  been  acquired  by  user  on  much  less  evidence 
than  is  required  to  establish  a  public  way  along  the  track; 
the  one  being  in  nearly  every  instance  a  necessity,  while  the 
other  is  usually  only  a  mere  matter  of  convenience.     Indeed, 
in  some  of  the  states  it  seems  to  be  held  that  a  right  of  way 
along  the  track  cannot  be  acquired  by  user  merely,  unless  it 
be  at  the  station  or  depot  grounds  or  in  the  yards,  where  the 
public  naturally  resort.     As  was  said  by  the  Supreme  Court 
of  Wisconsin  in  Anderson  v.  Chicago,  St.  Paul,  Minoeapolis 
&  Omaha  R.  Co.,  8;  Wis.  195,  58  N.  W.  79«  23  L.  R.  A.  203: 
''It  has  frequently  been   held  in  this  and   other  states  that 
where  the  grounds  of  a  railway  are  used  by  pedestrians  for  a 
considerable  time  without  objection,  or  with  acquiescence  on 
the  part  of  the  company,  a  pedestrian  crossing  over  the  same 
thereby  becomes  a  licensee,  and  i^  no  longer  to  be  considered 
as  a  mere  trespasser  acting  at  his  peril,  and  that  it  is  the 
duty  of  the  company  to  exercise  increased  prudence  and  cau-* 
tion  in  operating  its  road  at  such   point,  and  to  keep  a  rea- 
sonably vigilant  lookout  to  prevent  injury  or  accident  to  those 
so  crossing  its  grounds.     [Citing  cases.]    In  all  these  cases 
the  injury  occurred  at  the  station  or  on  the  depot  grounds  or 
yard,  where  parties    would   naturally  resort  and  cross  over 
the  same,  and  where  the  agents  and  servants  of  the  com- 
pany could  exercise  a  proper  degree  of  care  and  watchfulness 
under  the  circumstances;  but  we  have  not  met  with  any  case 
in  which  the  point  was  necessary  to  the  decision  where  it  has 
been  held  that  a  license  can  be  implied  from  such  acts  of  fre- 
quent use  by  pedestrians  or  wayfarers  of  the  main  track  or 
bridges  or  trestles  distant  from  such  places  as  a  pathway  for 
travel,  though  we  find  that  in   other  states  the  rules  of  im- 
plied license  has  been  applied  to  parties  frequently  crossing 
the  track  at  particular  points  other  than   regular  crossings." 
See,  also,  Schug  v.  The  Chicago,  Milwaukee  &  St.  Paul  R.  Co., 
102  Wis.    515,  78  N.  W.  1090;  Spicer  v.    Chesapeake  &  O. 
Ry.  Co.,  34  W.  Va.  Si4»  12  S.  E.  553,  11  L.  R.  A.  385;  Ward 
V.  Southern  Pacific  Co.,  25  Or.  433,  36  Pac.  166,  23  L.  R.  A. 
715;  Brown's  Adm'r  v.  Louisville  &  Nashville  Railroad   Co., 
97  Ky.  228,  30  S.  W.  639.     But,  if  the  rule  be  otherwise  in  this 
state  as  to  the  right  to  acquire  a  joint  right  along  the  track, 
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sach  right  is  only  acquired  by  use  so  deiiuite  and  long  existing 
as  to  clearly  impute  acquiescence  on  the  part  of  the  railroad 
company  in  such  use.  The  very  slight  use  made  of  the 
trestle  in  question  here  by  pedestrians  when  cars  were  stand- 
ing upon  it  cannot  be  held  to  confer  such  a  joint  right.  We 
conclude,  therefore,  that  the  appellant  at  the  time  of  his  in- 
jury was  a  trespasser,  and  that  the  defendants  could  be  held 
liable  for  such  injury  only  in  case  their  conduct  was  so  grossly 
negligent  as  to  amount  to  wantonness.  Matson  v.  Port 
Townsend,  etc.,  R.  R.  Co.,  9  Wash.  449,  37  Pac.  705.  The 
record  in  the  case  before  us  shows  nothing  of  wantonness  or 
willfulness  on  the  part  of  the  defendants.  It  is  not  in  evi- 
dence that  the  servants  of  respondents  observed  the  pres- 
ence of  the  appellant  on  the  track,  or  that  they  had  any  reason 
to  suspect  it,  and  they  owed  him  no  duty  to  look  out  for  him. 
His  injury,  for  that  reason,  although  lamentable,  must  be 
held  to  be  the  result  of  his  own  negligence,  rather  than  be- 
cause of  the  default  of  the  respondents. 

This  view  of  the  relation  of  the  parties  renders  it  unnec- 
essary to  discuss  the  other  questions  suggested  in  the  argu- 
ment of  the  appellant.  The  'Mast  clear  chance"  theory,  so 
ably  briefed,  can  have  no  application,  because  there  are  no 
facts  upon  which  it  can  be  based.  It  was  not  a  duty  of  the 
respondents  to  ascertain  whether  the  appellant  was  behind 
the  car  before  making  a  coupling,  even  though  they  did  know 
that  to  do  so  would  move  the  car  a  few  feet.  The  appellant 
was  a  trespasser.  He  was  where  he  had  no  right  to  be,  and 
It  was  his  duty  to  protect  himself  from  being  injured  by 
movements  of  the  cars,  which  he  must  have  known  were  lia- 
ble to  occur  at  any  time.  The  respondents  would  have  been 
liable  had  they  actually  known  of  his  whereabouts,  .and  had, 
notwithstanding  such  knowledge,  negligently  backed  the  car 
upon  him;  but  there  is  no  evidence  in  the  record  from 
which  the  fact  that  they  did  know  of  his  whereabouts,  or 
knew  that  to  move  the  car  would  likely  injure  him,  can  be 
inferred;  hence  there  is  no  room  to  apply  the  doctrine  con- 
tended for. 

The  judgment  is  a£Brmed. 

HADLEY,  DUNBAR,  and  MOUNT.  JJ„  concur. 


ATLANTA  &  W.  P.  R.  CO.  v,  LOVELACE. 

(Supreme  Court  of  Georgia,  Dec.  20, 1904.) 

[49  S.  E.  Rep.  607.] 

Crossings — Care  Required  of  Railroad  and   Highway  Traveler — Duty 
to  Anticipate  Negligence  In  Another — Instruction.*^ 
After  instructing  the  jury  that  plaintiff  and  defendant  railroad  com- 
pany were  bound  to  exercise  the  same  degree  of  care  to  prevent  a  colli- 

*See  foot-notes  appended  to  Clegg  v.  Southern  Ry.  Co.  (N.  Car.),  11 
R.  R.  R.  737,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  737. 
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sion  between  pladntifiTs  team  and  defendant's  ensrine  cm  a  irablio 
croaain^,  it  was  not  erroneous  for  the  court  to  add  to  such  instruction  : 
''But  one  is  not  tx>und  to  anticipate  neglifi^ence  when  the  law  commands 
diligence  for  his  protection  at  the  hands  of  another/'  The  dutj  of  ex* 
erdsing*  care  to  avoid  the  consequences  of  another's  neg'ligence  does 
not  arise  until  such  negligence  exist,  and  is  either  apparent,  or  the 
circumstances  are  such  that  an  ordinarilj  prudent  person  would  hare 
reason  to  apprehend  its  existence.  Western  A  Atlantic  R.  Co.  v« 
Feri^nson,  39  S.  E.  306, 113  6a.  708,  54  L.  R.  A.  802. 

Same — Care  Required  of  Traveler — Question  for  Jury. 

It  was  not  erroneous  for  the  court  to  refuse  to  instruct  the  jury  that  it 
is  the  duty  of  one  who  attempts  or  intends  to  cross  a  railroad  track  to 
use  his  powers  of  hearing  and  seeing  before  going  on  the  trade. 
Macon  Railway  &  Lright  Co.  v.  Barnes  (6a.)  49  S.  E.  282.  What  an 
ordinarilT  prudent  man  would  do  under  the  circumstances  is  a  question 
for  the  jury.  \ 

Instructions. 

The  request  to  charge,  in  so  far  as  they  were  sound  and  pertinent, 
were  fully  covered  by  the  instructions  given,  in  which  the  law  appli- 
cable to  all  the  issues  in  the  case  was  accurately  and  specifically  given 
to  the  jury. 

Appeal —  Review. 

6rottnds  of  a  motion  for  a  new  trial  not  approved  by  the  trial  judge 
will  not  be  considered  by  the  Supreme  Court. 

New  Trial. 

The  evidence  authorized  the  verdict,  and  the  refusal  of  a  new  trial 
was  not  erroneous. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  La  Grange;  F.  M.  Longley, 
Jodge. 

Action  by  L.  B.  Lovelace  against  the  Atlanta  &  West  Point 
Railroad  Company.  Judgment  for  plaintifl,  and  defendant 
brings  error.     Affirmed. 

Arthur    Heyman»   Dorsey,    Brewster    &    Howell,   A.    H. 
Thompson,  and  R.  A.  S.  Freeman,  for  plaintiff  in  error. 
F  P.  Longley  and   E.  S.  Longley,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.     All  the  Justices  concur. 


SAVAGE  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  12, 19(\S.) 

L49  S.  E.  Rep.  484.] 

Care  Required  of  Person' Walking  on   Railroad  Track. 

One  walking  on  a  railroad  track  is  bound  to  listen  and  keep  a  look- 
out in  each  direction  for  approaching  trains. 

Person  Seen  on  Railroad  Track — Duty  to  Stop  Train.* 

A  locomotive  engineer  who  sees  a  person  walking  on  the  track  is 
required  to  stop  the  train  only  after  seeing  that  the  pedestrian  is  taking 
no  measures  for  his  own  protection. 

Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  injuries  from  l>eing 
struck  by  a  locomotive  while  plaintiff  was  walking  on  the  track,  evi« 
dence  M^id  to  show  plaintiff  guilty  of  contributory  negligence. 

*See  foot-notes  appended  toClegg  v.  Southern  Ry.  Co.  (N.  Car.),  11 
R.  R.  R.  737,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  737. 
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Appeal  from  Circuit  Court  of  City  of  Richmond. 

Action  by  John  Savage  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

KEITH,  P.  The  accident  which  is  the  subject  of  this  suit 
occurred  upon  that  portion  of  the  main  line  of  the  Southern 
Railway  Company  between  Richmond  and  West  Point,  Va., 
which  passes  through  the  yards  of  the  Trigg  Shipbuilding 
Company,  in  the  city  of  Richmond.  At  the  point  of  the 
accident  the  railway  company  was  not  the  owner  in  fee  of  its 
roadbed,  but  occupied  it  and  operated  its  road  under  a  per- 
petual license  derived  from  the  Chesapeake  &  Ohio  Railway 
Company.  Its  right  of  way  was  over  a  strip  of  land  about 
40  feet  in  width,  wide  enough  for  three  tracks,  but  upon 
which  only  one  track  bad  been  constructed.  It  permitted 
the  Trigg  Company  to  cover  this  space  with  racks  and  cribs 
for  storing  iron  plates,  rods,  and  other  wares  used  in  its  busi- 
ness, leaving  a  space  between  the  rail  and  the  tracks  on  either 
side  of  about  5  or  6  feet. 

On  the  13th  of  March,  1902,  John  Savage,  a  young  colored 
man  in  the  employment  of  the  Trigg  Company,  was  run  over 
by  a  shifting  engine  which  was  moving  over  this  track  in  an 
easterly  direction,  and  suffered  injuries  which  rendered  it 
necessary  to  amputate  both  of  his  legs.  He  brought  suit, 
evidence  was  introduced  before  the  jury,  a  demurrer  to  the 
evidence  was  interposed  by  the  defendant,  a  verdict  was  ren- 
dered in  his  favor  for  $8,000,  judgment  given  for  the  defend- 
ant, and  the  case  is  here  upon  a  writ  of  error. 

The  only  question  which  we  shall  consider  is  whether  the 
evidence  was  sufficient  to  require  the  court  to  leave  the  case 
with  the  jury. 

The  testimony  tended  to  prove  the  following  facts:  That 
Savage  was  on  that  day,  for  the  first  time,  in  the  employ- 
ment of  the  Trigg  Company.  That  he  was  unacquainted 
with  the  locality,  and  knew  nothing  of  the  number  of  trains, 
or  with  respect  to  their  operation,  over  this  line  of  railway. 
That  he  was  under  the  impression  that  it  was  a  switch  track 
and  not  a  main  line.  That  the  material  used  by  the  Trigg 
Shipyard  in  and  about  its  business  was  stored  in  racks  which 
occupied  the  right  of  way  of  the  railroad  to  within  5  or  si  feet 
of  the  rail  on  either  side.  That  at  noon  on  the  day  of  the 
accident  Savage  took  his  seat  upon  a  platform  near  the  rail- 
road to  eat  his  luncheon.  That,  having  eaten,  he  went  to  a 
small  house  near  the  track,  where  he  had  left  his  overalls, 
took  a  cigarette  out  of  the  pocket  of  his  overall  jacket,  re- 
turned to  the  railroad,  and  started  down  the  track  to  the  east. 
That  before  going  upon  the  track  he  looked  and  listened, 
but  saw  no  train.  That,  going  upon  the  track  in  an  easterly 
direction,  he  had  walked  but  a  short  distance — some  of  his 
witnesses  say  only  about  8  or  10  feet — when  he  was  struck 
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by  the  tender  attached  to  an  engine  of  the  Southern  Railway. 
A  short  distance  west  of  the  point  at  which  he  stepped  apoa 
the  railroad  track  there  is  a  slight  curve,  which,  together  with 
the  obstrnctions  upon  the  right  of  way,  hindered  in  sooie  de- 
gree a  view  of  the  track  in  that  direction.  That  an  eacine 
of  the  defendant  company,  moving,  with  its  tender  in  front, 
at  a  rate  of  about  20  miles  an  hour,  struck  him  and  inflicted 
the  injuries  for  which  he  sues.  There  is  much  conflict  of 
testimony  as  to  whether  or  not  the  bell  was  rune  and  the 
whistle  sounded.  The  negative  testimony  is  that  no  warn- 
ing, either  by  bell  or  whistle,  was  given.  The  positive  testi- 
mony of  the  employees  upon  the  train  is  that  the  bell  wm 
being  rung;  that  it  operated  automatically,  and  the  machin- 
ery for  ringing  the  bell  was  set  in  motion  when  the  engine 
started.  It  further  appears  that  as  many,  perhaps,  as  1,800 
hands  were  employed  at  the  Trigg  Shipyard,  and  that,  with 
the  knowledge  of  the  railroad  company,  they  were  in  the 
habit  of  using  the  railroad  track  through  the  shipyard  as  a 
passway. 

Conceding  that,  under  these  circumstances,  the  defendant 
was  guilty  of  negligence,  it  remains  for  us  to  inquire  whether 
the  plaintiff  was  guilty  of  contributory  negligence. 

We  have  said  that  the  tracks  of  a  railroad  are  of  themselves 
a  warning  of  danger,  and  that  a  person  going  upon  the  tracks 
is  bonnd  to  listen  and  keep  a  lookout  in  each  direction  for 
approaching  trains.  C.  &  O.  Ry.  Co.  v.  Rogers*  Adm'z,  10^ 
Va.  324,  41  S.  E.  733;  Humphreys*  Adm'x  v.  Valley  R.  Co., 
100  Va.  749f  42  S.  E.  882. 

It  is  difficult  to  get  a  clear-cut  conception  of  the  situation 
at  the  moment  when  the  train  came  into  contact  with  Savage; 
But,  taking  his  own  statement  of  the  circumstances  attending 
the  accident,  and  it  appears  that  he  looked  up  and  down  the 
track  before  getting  upon  it,  and  then  neither  looked  oor 
listened  afterwards.  He  could  not  be  brought  to  say  how 
long  he  had  been  upon  the  track,  nor  his  precise  position 
upon  the  track,  nor  how  far  he  had  walked  after  getting  upon 
the  track  before  he  was  struck.  He  uses  with  respect  to  all 
these  circumstances  vague  and  indefinite  terms.  Some  of 
his  witnesses  say  that  he  had  moved  only  eight  or  ten  feet 
when  he  was  struck,  and  that  immediately  upon  his  stepping 
upon  the  track  they  saw  that  the  accident  was  inevitable.  It 
may  be  that,  had  the  engineer  applied  the  brakes  at  the 
moment  he  came  in  sight  of  Savage  upon  the  track,  the  acci- 
dent could  have  been  avoided.  But  such  was  not  his  duty. 
Seeing  a  man  upon  the  track  in  the  apparent  possession  of 
all  bis  faculties,  the  engineer  had  a  right  to  presume  that  he 
would  exercise  reasonable  care  for  his  own  protection.  A 
step  or  two  would  have  placed  Savage  in  a  position  of 
safety.  The  duty  devolved  upon  the  engineer  to  stop  the 
train  only  when  he  saw  that  Savage  was  in  danger;  that  is  to 
say,  when  he  saw,  or  ought  to  have  seen,  that  Savage  was  him- 
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self  unconscious  of  his  peril,  and  would  take  no  measures  for 
bis  own  protection.  This  proposition  has  been  decided  in 
numerous  cases  by  this  court. 

In  N.  &  W.  R.  Co.  ▼.  Haran*s  Adm'r,  83  Ga.  5S4.  8  S.  E. 
2Sit  it  is  said  that:  '4f  the  person  seen  upon  the  track  is  an 
adult,  and  apparently  in  the  possession  of  his  or  her  faculties, 
the  company  has  a  right  to  presume  that  he  will  exer- 
cise his  senses  and  remove  himself  from  his  ^^QSCfOus  posi- 
tion; and  if  he  fails  to  do  so,  and  is  injured,  the  fault  is  bis 
own,  and  there  is,  in  the  absence  of  willful  negligence  on  its 
part,  no  remedy  against  the  company  for  the  results  of  an 
injury  brought  upon  him  by  his  own  recklessness."  Tyler, 
Rec'r,  V.  Sites,  90  Va.  539,  19  S.  E.  174. 

In  Rangeley  v.  Southern  Ry.  Co.,  95  Va.  715,  30  S.  E. 
386,  it  is  held  that  a  ra  Iroad  company  has  the  right  to 
assume  that  a  grown  person  seen  on  its  track  would  get  out 
of  the  way  of  an  approaching  train,  and  the  company  is  not 
liable  unless  it  is  shown  that  after  the  company,  in  the  exer- 
cise of  ordinary  care,  could  have  discovered  that  he  was  not 
going  to  get  off  the  track,  it  could  have  avoided  the  injury. 

In  this  case  Savage  looked  and  listened  before  he  went 
upon  the  track,  and  gave  no  further  heed  to  the  possible  peril 
he  incurred  in  walking  upon  the  track.  Indeed,  the  evidence 
tends  to  show  that  his  attention  was  diverted,  and  given  not 
to  caring  for  his  own  safety,  as  a  reasonably  prudent  person 
in  his  situation  should  have  done,  but  was  at  the  moment 
dtfected  to  some  boys  whom  he  saw  playing  in  the  vicinity, 
was  certainly  negligence  upon  his  part,  and  there  is  no 
tending  to  show  that  after  the  discovery  by  the  rail- 
road company,  not  of  his  position,  but  of  bis  peril,  it  omitted 
to  do  anything  within  its  power  to  avert  the  accident.  Un- 
der these  circumstances,  we  are  bound  to  hold,  upon  the 
authority  of  the  cases  cited,  that  this  unfortunate  boy  was  the 
author  of  his  own  injuries. 

The  judgment  of  the  circuit  court  must  be  affirmed. 


ROHLOFF  If.  FAIR  HAVEN  &  W.  R.  CO. 

(Supreme  Court  of  Errors  of  Connecticut,  June  14,  1904.) 

[58  Atl.  Rep.  5.  J 

Children — Contributory  Negligence.* 

A  child  about  eight  years  of  age  may  be  guilty  of  contributory  negli- 
gence precluding  a  recovery  for  injuries  received. 

Seme — Same — Accident  on  Street  Car  Trecic— Liability. 

Where,  in  an  action  against  a  street  railway  company  for  running' 
over  a  child  about  eight  years  old,  defendant  proved  that  the  child  was 
guilty  of  contributory  negligence  in  running  in  front  of  an  approach- 

*As  to  whether  young  children  can  be  chargeable  with  contributory 
negligence,  see  foot-note  appended  to  O'Brien  v.  Wisconsin  Cent.  Ry. 
Co.  (Wis.).  9  R.  R.  R.  463,  32  Am.  &  Eng.  R.  Cas.,  N.  S.»  463,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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insr  car,  plaintiff,  in  the  absence  of  proof  that  the  injury  was  wantonly 
inflicted,  conld  not  recover  sabalantial  damages. 

Care  Required  of  Children.f 

The  defense  of  contribatory  neglig-ence  on  the  part  of  a  child  about 
eight  years  of  age  is  not  established  by  proof  that  the  child  failed  to 
act  with  the  prudence  required  of  an  adult  under  the  circumstances, 
but  it  must  be  shown  that  he  failed  to  exercise  the  care  reasonably  to 
be  expected  of  children  of  similar  age  and  experience  under  the  cir- 
cumstances. 

Appeal —  Review. 
Findings  on  questions  of  fact  are  not  reviewable  on  appeal. 

Care  Due  to  Avoid  Injuring  Children.} 

The  same  degree  of  care  is  required  toward  infants  as  toward  adults, 
but  the  conduct  which  comes  up  to  that  degree  of  care  when  exercised 
toward  adults  may  fall  short  of  it  when  exercised  toward  infants  under 
the  same  circumstances. 

Appeal  from  Superior  Coart,  New  Haven  Coanty;  John 
M.  Thayer,  Judge. 

Action  by  Victor  Rohloff,  administrator  of  George  R.  Roh- 
loS,  deceased,  against  the  Fair  Haven  &  Westville  Railroad 
Company.  From  a  judgment  for  nominal  damages,  plain- 
tiff appeals.     Affirmed. 

David  E.  Fitzgerald  and  Walter  J.   Walsh,  for  appellant. 
George  D.  Watrous,  Harry  G.  Day,  and   Henry   H.  Town- 
shend,  for  appellee. 

HALL,  J.  The  following  are,  in  substance,  the  facts 
found  by  the  trial  court:  On  the  29th  of  September,  ig02, 
the  plaintiff's  intestate,  George  Rohloff,  who  was  about  8^ 
years  of  age,  was  going  westerly  on  the  northerly  sidewalk  of 
Chapel  street,  in  New  Haven,  on  his  way  to  school,  in  com- 
pany with  his  two  sisters — one  (Henrietta)  older  and  the 
other  younger  than  he — and  several  other  children.  When 
they  were  about  150  feet  from  Olive  street,  toward  which 
they  were  going,  Henrietta  ran  diagonally  across  Chapel 
toward  Olive  street  to  meet  another  girl  on  the  south  side  of 
Chapel  street,  and,  as  she  reached  that  sidewalk,  called  to  her 
brother  George  to  follow  her.  He  at  once  ran  into  the  street 
from  behind  a  tree  near  the  curb,   and   started  to  cross  the 

f  As  to  the  degree  of  care  required  of  children  for  their  own  protection, 
see  foot-note  appended  to  Mitchell  v.  Illinois  Cent.  R.  Co.  (La.),  9  R.  R. 
R.  240,32  Am.  6l  Kng.  R.  Cas.,  N.  S.,  240.  where  all  the  preceding  au- 
thorities in  this  series  are  collected ;  Dubiver  v.  City  &  S.  Ry.  Co.  (Ore.), 
10  R.  R.  R.  660,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,660  (it  cannot  be  held, 
as  matter  of  law,  that  because  a  minor  is  sui  juris  he  should  have  ex- 
ercised the  same  degree  of  prudence  and  judgment  as  an  adult),  foot- 
note appended  to  Parker  v,  Washington  Electric  St.  Ry.  Co.  (Pa.),  11 
R.  R.  R.  610,  34  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  610  ;  foot-notes  appended 
to  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.),  11  R.  R.  R.  536,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  536. 

XAa  to  the  care  due  children  on  railroad  tracks  or  premises,  see  foot- 
note appended  to  I^uisville  &  N.  R.  Co.  v.  LrOgsdon*s  Adm'r  (Ky.), 
12  R.  R.  R.  637,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  637 ;  Jett  v.  Central 
Elec.  Ry.  Co.  (Mo.),  11  R.  R.  R.  227,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  227  ; 
Forrestal  v.  Milwaukee  Elec.  Ry.  &  !/.  Co.  (Wis.),  11  R.  R.  R.  814,  34 
Am.  Sl  Eng.  R.  Cas.,  N.  8.,  814. 
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Street,  ranniDg  a  little  westerly  from  the  direct  line  across, 
and  running  in  front  of  the  defendant's  street  car,  which  was 
going  westerly  on  Chapel  street.  As  the  boy  reached  the 
north  rail  of  defendant's  northerly  track,  which  north  rail 
was  13  feet  south  from  the  north  curb  of  Chapel  street,  he 
was  struck  by  the  car,  ''and  thrown  to  the  ground  jnst  north 
of  said  rail,  so  that  the  end  of  the  brake  beam,  axle«  or  fender 
rolled  him  over,  and  dragged  him  a  few  feet,  causing  injuries 
from  which  he  died  a  few  days  after."  Chapel  street  at  the 
place  of  the  accident  is  about  35  feet  wide.  When  the  plain- 
tiff's intestate  started  to  cross  the  street,  the  car  was  25  or  30 
feet  easterly  of  the  point  where  he  was  struck,  and  was  mov- 
ing at  a  lawful  rate  of  speed,  of  about  8  or  10  miles  an  hour. 
There  was  no  cross-walk  at  the  place  of  the  accident.  The 
motorman  managing  the  car  was  inexperienced,  having  been 
first  employed  by  the  defendant  about  three  months  before 
the  accident,  and  at  the  time  of  the  accident  was  serving  in 
the  place  of  a  regular  motorman  on  this  route.  When  he 
saw  the  group  of  children,  he  threw  off  the  power,  so  as  to 
have  the  car  under  better  control,  but  did  not  apply  the 
brakes,  nor  drop  the  fender,  nor  sound  the  gong.  He  did 
not  see  Henrietta  as  she  ran  across  the  street,  nor  did  he 
know  of  George's  intention  to  cross  the  street  until  he  saw 
him  in  the  street  near  the  front  of  the  car.  There  was  noth- 
ing along  the  curb  line,  excepting  the  tree,  to  prevent  him 
from  seeing  the  children  two  or  three  hundred  feet  ahead  of 
him,  nor  any  person  or  vehicle  in  the  street  to  prevent  him 
from  seeing  the  plaintiff's  intestate,  or  to  prevent  the  latter 
from  seeing  and  hearing  the  approaching  car.  In  the  lan- 
guage of  the  finding,  ''when  he  saw  the  boy  spring  into  the 
street  in  front  of  the  car,  he  (the  motorman)  did  what  was 
proper  to  do,  and  all  that  could  be  done,  before  the  boy  was 
struck  arid  injured,  to  avoid  the  accident."  "After  the 
motorman  observed  the  boy  in  the  street,  there  was  not  time 
to  reverse  the  power  and  drop  the  fender  before  the  boy  was 
struck."  The  trial  court  finds  that  the  car  was  equipped 
with  a  proper  fender;  that  its  appliances  were  in  good  work- 
ing order;  that  the  accident  was  not  due  to  the  failure  to  drop 
the  fender;  that  the  motorman  "was  not  negligent  in  failing 
to  further  check  the  car,  or  in  failing  to  ring  bis  gong,  or  to 
drop  the  fender  before  the  accident" ;  and  that  the  injuries 
to  the  plaintiff's  intestate  were  caused  by  his  own  negli- 
gence, and  not  by  the  negligence  of  the  defendant. 

The  record  presents  no  questions  of  evidence.  Unless, 
therefore,  the  trial  court,  in  so  determining  the  questions  ojf 
the  defendant's  negligence,  and  the  contributory  negligence 
of  plaintiff's  intestate,  has  failed  to  apply  to  the  conduct  of 
one  of  them  the  proper  legal  test,  or  unless  the  conclusions  of 
the  trial  court  upon  these  subjects  are  inconsistent,  in  law  or 
reason,  with  some  of  the  subordinate  facts  found,  the 
decision  of  that  court  upon  the  questions  of  negligence  is 
final. 
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The  allegations  in  the  complaint  of  care  upon  the  part  of 
the  plaintiff's  intestate,  and  of  negligence  upon  the  part  of 
the  defendant,  which  the  latter  assumed  the  burden  of  dis- 
proving upon  the  hearing  in  damages,  are  that  the  plaintiff's 
intestate  was  in  the  exercise  of  due  care;  that  the  defend- 
ant's car  was  not  provided  with  a  proper  fender,  and  was 
moving  at  an  unlawful  and  unreasonable  rate  of  speed;  that 
the  motorman  was  careless,  in  not  seeing  the  child,  George 
Rohloff,  as  he  was  crossing  the  street,  in  not  ringing  the 
gong,  in  not  dropping  the  fender,  in  not  having  the  car  under 
proper  control,  and  in  not  stopping  it  in  time  to  prevent  the 
accident. 

The  claim  made  by  the  plaintiff  at  the  trial  that  a  child  of 
the  age  of  the  plaintiff's  intestate  was,  as  a  matter  of  law,  in- 
capable of  contributory  negligence,  was  properly  overruled  by 
the  trial  court.  In  Daley  v.  Norwisch  &  W.  R.  Co.,  26  Conn. 
59i>  597*  68  Am.  Dec.  413,  in  which  the  question  whether  a 
child  less  than  3  years  old,  who  was  injured  while  on  the  de- 
fendant's railroad  track,  was  guilty  of  contributory  negli- 
gence, was  submitted  to  the  jury,  this  court  said:  '4t  might 
almost  have  been  assumed,  as  matter  of  law,  that  the  plain- 
tiff was  guilty  of  no  neglect  or  culpability  whatever."  In 
Brenan  v.  Fair  Haven  &  W.  R.  Co.,  45  Con.  284,  299,  29  Am. 
Rep.  679,  it  was  held  that  the  trial  court  properly  found  a 
boy  10  years  of  age  not  guilty  of  contributory  negligence, 
who  in  getting  off  a  car  used  such  care,  caution,  and  prudence 
as  could  be  expected  from  a  person  of  his  age,  although  the 
same  conduct  might  have  been  negligence  in  an  older  per- 
son. In  Birge  V.  Gardner,  19  Conn.  $07,  50  Am.  Dec.  261, 
where  a  child  between  6  and  7  years  old  was  injured  by  the 
fall  of  a  gate,  the  question  of  contributory  negligence  was 
submitted  to  the  jury  in  the  trial  court.  This  court  said 
"that  while  it  might,  perhaps,  have  been  going  too  far  for  the 
court  to  have  said,  as  a  matter  of  law,  that  a  child  of  that  age 
could  not  be  so  blameworthy  as  to  excuse  the  defendant,  the 
court  would  not  say  that  such  cases  might  not  be  imagined 
or  might  not  sometimes  occur."  In  Nolan  v.  New  York, 
N.  H.  &  H.  R.  Co.,  53  Conn.  461,  478,  4  Atl.  106,  it  was 
said  that  it  was  a  mistake  if  the  trial  court  decided,  as 
a  legal  question,  that  a  plaintiff  7  years  of  age  was  not 
guilty  of  contributory  negligence  in  attempting  to  cross 
the  defendant's  railroad  track.  In  Hayden  v.  Smithville 
Mfg.  Co.,  29  Conn.  548,  559,  the  plaintiff,  who  was  10  years 
of  age,  was  injured  by  the  machinery  of  a  mill  in  which  he 
was  an  operative.  It  was  held  that,  if  the  question  whether 
he  was  mature  enough  to  appreciate  the  hazards  of  his  em- 
ployment was  important,  it  was  a  question  of  fact  for  the 
jury.  Although  in  the  case  at  bar  the  child  injured  was  but  8i 
years  old,  the  plaintiff,  in  the  absence  of  any  allegation  or 
proof  that  the  injury  was  produced  by  any  wanton  or  inten- 
tional act  of  the  defendant,  was  not  entitled  to  recover  sub- 
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stantial  damages,  if,  upon  the  hearing  in  damages,  the 
defendant  proved  that  the  failure  of  the  child,  George, 
to  exercise  reasonable  care,  under  all  the  circumstances, 
essentially  contributed  to  cause  his  injury. 

The  fact  that  the  carelessness  of  the  plaintiff's  intestate 
which  so  contributed  to  cause  the  accident  was  that  of  a 
child  Si  years  of  age  did  not,  as  matter  of  law,  deprive  the 
railroad  company  of  the  defense  of  contributory  negligence. 
But  that  defense  was  not  established  by  bare  proof  that  the 
child,  George,  failed  to  act  with  that  prudence  and  fore- 
sight which  would  have  been  required  of  an  adult  under 
similar  circumstances.  The  term  '^ordinary  or  reasonable 
care,"  applied  to  the  conduct  of  a  child  of  the  age  of  the 
plaintiff's  estate,  means  such  care  as  may  reasonably  be  ex- 
pected of  children  of  similar  age,  judgment,  and  experience 
under  similar  circumstances.  Cases  above  cited,  and  Sioux 
City,  etc.,  R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  Ed.  745; 
Lynch  v.  Smith,  104  Mass.  52,  6  Am.  Rep.  188;  Plumley  v. 
Birge,  124  Mass.  S7«  26  Am.  Rep.  645;  Hayes  v.  Norcross, 
162  Mass.  546,  39  N.  E.  282;  Morey  V.  Gloucester  St.  Ry.  Co., 
171  Mass.  164,  50  N.  E.  $30.  That  the  trial  court  applied 
this  test  to  the  conduct  of  the  child,  George,  and  that  it 
reached  a  correct  conclusion  upon  the  question  of  contributory 
negligence,  as  one  fact,  we  have  no  occasion  to  question 
from  the  finding  before  us. 

The  conclusion  thus  properly  reached  by  the  court,  that 
the  injuries  were  caused  by  the  negligence  of  the  child, 
George  Rohloff,  is  decisive  of  the  case,  since  it  forbids  a  re- 
covery of  more  than  nominal  damages,  even  if  the  record 
shows  that  the  defendant  was  also  negligent.  But  we  dis- 
cover no  error  in  the  rulings  and  conclusions  of  the  court 
upon  the  question  of  defendant's  negligence.  The  question 
of  the  rate  of  speed  of  the  car;  whether  it  was  equipped  with 
a  proper  fender;  what  the  motorman  should  have  done  in 
order  to  have  his  car  under  control  after  he  saw  the  children 
on  the  street,  and  what  he  ought  to  have  anticipated  that 
the  children  might  do;  whether,  after  seeing  the  boy  in  the 
street,  and  before  he  was  struck,  he  could  have  reversed  the 
power  and  dropped  the  fender;  and  whether  during  that  time 
he  did  all  that  could  have  been  done  to  avert  the  accident — 
were  wholly  questions  of  fact,  the  decision  of  the  trial  court 
upon  which  we  cannot  review  upon  this  appeal.  The  ques- 
tion of  defendant's  negligence  was  one  of  reasonable  care 
and  diligence  upon  the  part  of  the  motorman  under  all  the 
circumstances.  The  law  lays  down  no  such  fixed  and  definite 
rule  as  to  the  acts  required  to  be  performed  by  a  motorman 
in  the  management  of  an  electric  car  under  such  circum- 
stances as  will  warrant  us  in  saying,  as  a  matter  of  law,  that 
the  motorman's  conduct  was  not  reasonable  in  the  present 
case. 

There  was  no  allegation  in  the  complaint  that  the  defend- 
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ant  failed  to  employ  a  competent  motorman,  nor  does  it 
appear  that  the  inexperience  of  the  motorman  in  any  way 
contributed  to  cause  the  accident. 

Upon  the  trial  of  the  case  the  plaintiff  made,  among 
others,  this  claim  of  law:  ''When  a  duty  exists,  the  degree 
of  care  required  by  law  toward  infants  is  greater  than  that 
required  toward  adults."  This  language  does  not  correctly 
state  the  law  as  held  in  Nolan  v.  New  York,  N.  H.  &  H.  R. 
Co.,  53  Conn.  461,  474,  4  Atl.  106,  no,  cited  by  plaintifi  in 
support  of  this  claim.  In  regard  to  the  claim  the  trial  court 
correctly  ruled  ''that  the  same  degree  of  care  is  required 
toward  infants  as  toward  adults,  but  that  conduct  which 
comes  up  to  that  degree  of  care  when  exercised  toward  adults 
may  fall  short  of  it  when  exercised  toward  infants  under  the 
same  circumstances." 

There  is  no  error.    The  other  Judges  concurred. 


IHRI6  V.  ERIE  R.  CO. 

(Supreme  Court  of  Pennsylvania,  Dec  31,  1904.) 

[59  Atl.  Rep.  686.] 

Accident  at  Crossing — Stop,  Look,  and  Listen.* 

The  rule  of  law  is  absolute  that  a  failure  to  stop,  look,  and  listen 
before  going  on  a  railroad  track  is  negligence. 

Same — Contributory  Negligence. 

In  an  action  to  recover  for  injuries  at  a  railroad  crossing,  evidence 
held  to  show  plaintiff  guilty  of  contributory  negligence. 

Appeal  from  Court  of  Common   Pleas,  Venango  County. 

Action  by  George  W.  Ihrig  against  the  Erie  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintifi  appeals. 
A£Brmed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  FELL, 
BROWN,  MESTREZAT,  POTTER,  and  THOMPSON,  JJ. 

Robert  F.  Glenn  and  Peter  M.  Speer,  for  appellant. 
Wm.  H.  Forbes  and  J.  S.  Carmichael,  for  appellee. 

FELL,  J.  The  plaintiff,  riding  in  a  one-horse  buggy, 
with  the  side  curtains  down,  without  stopping  and  looking 
for  the  approach  of  a  train,  drove  at  a  slow  trot  on  the  tracks 
of  the  defendant  company  in  the  city  of  Franklin  as  the 
safety  gates  were  coming  down.  These  gates  were  25  feet 
apart.  The  first  struck  the  top  of  the  buggy,  and  the  second 
was  fully  down  when  his  horse  reached  it.  The  buggy  was 
struck  by  a  shifting  engine  on  the  second  track  almost  im- 
mediately after  the  horse  stopped.     The  time  between   the 

*See  foot-notes  appended  to  West  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.), 
12  R.  R.  R.  655,  S5  Am.  A  Eng.  R.  Cas.,  N.  S.,  655  ;  foot-note  appended 
to  Cromley  v.  Pennsylvania  R.  Co.  (Pa.),  12  R.  R.  R.  666,  35  Am.  & 
Kng.  R.  Cas.,  I^.  8.,  666. 
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Stopping  of  the  horse  and  the  collision  was  estimated  by  the 
plaintiff  as  a  second  or  a  second  and  a  half,  by  one  of  the  wit- 
nesses as  a  quarter  of  a  minute,  and  by  another  witness  the 
collision  was  said  to  have  occurred  immediately  after  the 
stopping.  Seventy-four  feet  from  the  crossing  the  plaintiff 
was  passed  by  a  mail  carrier  in  an  open  cutter.  When  this 
man  was  at  the  edge  of  the  tracks,  and  30  or  40  feet  in  ad- 
vance of  the  plaintiff,  the  flagman  gave  a  signal  to  come  on. 
He  went  on,  and  crossed  in  safety.  The  plaintiff  was  unable 
to  say  that  the  signal  had  been  intended  for  him,  and  only 
that  it  was  given  in  his  direction.  At  any  point  within  20 
feet  of  the  tracks  the  plaintiff  had  a  clear  view  of  them  for 
700  feet  in  the  direction  from  which  the  engine  came.  The 
gates  were  being  lowered  as  he  drove  on  the  crossing,  but  he 
did  not  observe  them  until  the  horse  was  on  the  first  track. 
The  appellant's  fiist  contention  is  that  the  circumstances 
of  the  case  relieve  him  from  the  charge  of  contributory  neg- 
ligence; his  second,  that  his  failing  to  stop  did  not  con- 
tribute to  his  injury  because  he  could  have  escaped  the 
danger  in  which  he  was  placed  if  the  flagman  had  not  lowered 
the  gates.  In  support  of  the  first  it  is  argued  that  the  rule 
that  a  traveler,  before  crossing  the  tracks  of  a  steam  railroad* 
must  stop,  look,  and  listen  for  the  approach  of  a  train,  is  not 
a  fixed  rule,  to  be  observed  under  all  circumstances,  but  only 
a  reasonable  requirement,  the  nonobservance  of  which,  while 
prima  facie  evidence  of  negligence,  may  be  explained  and 
excused.  That  this  proposition  cannot  be  sustained,  under 
the  decisions,  is  clear.  There  is  no  brake  or  wavering  in  the 
line  of  cases  extending  back  nearly  40  years,  which  hold  that 
the  rule  is  inflexible  and  admits  of  no  exceptions,  and  that 
a  failure  to  observe  it  is  not  merely  evidence  of  negligence, 
but  is  negligence  per  se.  There  has  been  no  clearer  state- 
ment of  the  rule  than  that  made  by  the  present  Chief  Justice 
in  Aiken  v.  Pennsylvania  Railroad  Co.,  130  Pa.  380,  18  AtL 
619,  17  Am.  St.  Rep.  775:  '^It  is  not  a  rule  of  evidence,  but 
a  rule  of  law,  peremptory,  absolute,  and  unbending;  and  the 
jury  can  never  be  permitted  to  ignore  it,  to  evade  it,  or  to 
pare  it  away  by  distinctions  and  exceptions.  That  the 
failure  to  stop  is  not  merely  evidence  of  negligence,  but  neg- 
ligence per  se,  has  been  said  so  often,  for  North  Pennsylvania 
Railroad  Co.  v.  Heileman,  49  Pa.  60,  88  Am.  Dec.  482,  to 
Greenwood  v.  Phila.,  etc..  Railroad  Co.,  124  Pa.  ^72,  17  Atl. 
188,  3  L.  R.  A.  44,  10  Am.  St  Rep.  614,  that  to  cite  the  cases 
would  be  wearisome."  In  Greenwood  v.  Railroad  Co.,  124 
Pa.  572,  17  Atl.  188,  3  L.  R.  A.  44,  10  Am.  St.  Rep.  614, 
and  Lake  Shore,  etc..  Railway  Co.  v.  Frantz,  127  Pa.  297, 
18  Atl.  22,  4  L.  R.  A.  389,  it  was  said  that  the  neglect  of  the 
company  did  not  relieve  the  plaintiff  from  the  performance 
of  his  duty,  and  the  rule  was  applied  where  reliance  had 
been  placed  on  the  fact  that  the  safety  gates  at  a  crossing 
were  up.     In  Fennell  v.  Harris,  184  Pa.  S7S,  39  Atl.  491,  and 
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Ayers  v.  Pittsburg,  etc.,  Railway  Co.,  201  Pa.  124,  50  Atl. 
958,  and  other  cases,  in  which  the  action  of  a  watchman  at  a 
crossing  in  a  measure  excased  what  would  otherwise  have 
been  neligence  on  the  part  of  the  plaintiff,  and  duty  to  stop, 
look,  and  listen  had  been  fully  performed.  In  Mendenhall 
V.  Philadelphia,  etc..  Railroad  Co.,  202  Pa.  427,  $1  Atl.  1028, 
the  plaintiff  had  safely  crossed  the  tracks,  and  the  accident 
was  caused  by  a  new  and  unexpected  danger,  not  connected 
with  the  running  of  the  trains.  His  negligence,  not  having 
contributed  to  the  accident,  was  said  to  be  immaterial. 

The  second  ground  is  equally  untenable.  The  direct  and 
immediate  cause  of  the  plaintiff's  injury  was  his  reckless 
disregard  of  a  rule  of  common  prudence  and  of  law.  From 
the  first  danger  he  never  escaped,  and  there  was  no  interven- 
ing caase  disconnected  with  it.  Nor  can  it  be  said  that  he 
was  lured  into  a  position  of  peril,  and  kept  there  by  the 
gates.  He  got  into  danger  though  his  negligence  in  assum- 
ing that  the  way  was  safe  for  him  because  a  signal  bad  been 
given  when  another  driver  was  at  the  edge  of  the  tracks,  30 
or  40  feet  in  advance.  That  he  was  shut  in  was  not  the 
fault  of  the  flagman,  who  had  no  knowledge  of  his  attempt  to 
cross,  but  the  inevitable  result  of  his  driving  under  the  de- 
scending gates. 

The  judgment  is  afiBrmed. 


SENTELL  V.  SOUTHERN  RY. 

(Snpreme  Court  of  South  Carolina,  Nov.  23,  1904.) 

[49  S.  E.  Rep.  215.] 

Witnesses — Impeachment— Agency— Ret  QestsB. 

An  agent  of  a  party  may  l>e  contradicted,  after  foundation  laid,  by 
showing  that  at  another  time  he  made  statements  as  to  the  matters  in 
issue  in  contradiction  of  his  testimony,  though  such  statements  were 
no  part  of  the  res  gestx. 

Railroads — Duty  to  Licensees.* 

Plain ti£f'8  decedent  was  killed  while  sitting  on  the  end  of  a  cross-tie, 
with  his  head  in  his  hands,  and  his  feet  in  a  path  along  the  track,  which 
had  been  used  as  a  path  for  many  years  without  objection  by  the  rail- 
road company.  He  could  have  been  seen  by  the  engineer  for  some  dis- 
tance before  he  was  struck :  held  proper  to  submit  to  the  jury  the 
question  whether  the  deceased  was  a  licensee,  so  that  the  engineer  was 
bound  to  keep  a  lookout  as  to  him. 

Instructions. 
A  charg-e  of  a  court,  based  upon  a  hypothetical  statement  of  facts,  is 

*Ab  to  the  care  due  licensees  and  trespassers  on  railroad  tracks,  see 
foot-notes  appended  to  Rawitzer  v,  St.  Paul  City  Ry.  Co.  (Minn.),  13  R. 
R.  R.  91,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  91  ;  foot-note  appended  to 
McConkey  v,  Oregon  R.  &  Nav.  Co.  (Wash.),  12  R.  R.  R.  267,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  267  ;  foot-note  appended  to  Gregory  v,  Louisville 
&  N.  R.  Co.KKy.),  12  R  R.  R.  293,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  293 ; 
foot-notes  appended  to  Hortenstiae  v,  Virgiaia-Carolina  Ry.  Co.  (Va.), 
12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616. 

15  R  R  R—11 
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not  a  violation  of  the  constitutional  provision  against  a  charge  on  the 
facts. 

Appeal  from  Common  Pleas  Circait  of  Edgefield  County; 
Joseph  A.  McCulIougb,  Special  Judge. 

Action  by  Rena  A.  Sentell,  administratrix  of  James  C. 
Sentell,  against  the  Southern  Railway.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

E.  M.  Thomson  and  J.  W.  DeVore,  for  appellant. 
J.  W.  Thurmond,  Wm.  P.   Calhoun,   and  Croft  &  Tillman, 
for  respondent. 

POPE,  C.  J.  James  C.  Sentell,  by  occupation  a  carpenter, 
aged  about  64  years,  while  sitting  upon  a  cross-tie  of  the 
Southern  Railway  Company,  on  the  28th  day  of  May,  1900,  in 
the  county  of  Aiken,  S.  C,  was  struck  by  a  railway  train,  to 
wit,  a  passenger  train  of  defendant's  railway,  on  its  way 
from  Augusta,  state  of  Georgia,  through  the  city  of  Columbia, 
S.  C,  on  its  way  to  the  north,  and  instantly  killed.  After 
the  plaintiff  was  appointed  the  administratrix  of  the  estate 
ot  the  said  James  C.  Sentdl,  deceased,  her  deceased  husband, 
she  brought  her  action  against  the  defendant  to  recover  for 
herself  and  her  three  children  the  sum  of  $1,999  as  damages, 
because  she  alleged  that  her  said  husband's  death  bad  been 
caused  by  the  negligence  of  defendant.  The  action  was  once 
before  this  court  on  the  question  if  the  right  of  the  court  of 
common  pleas  to  amend  the  summons  and  complaint  by 
striking  out  the  word  ^'the"  from  the  summons  and  com- 
plaint; this  court  holding  that  such  amendment  was  legiti- 
mately allowed.  67  S.  C.  229,  45  S.  E.  155.  After  its  return 
to  the  circuit  court,  and  after  the  amendments  were  made  and 
the  defendant  had  filed  its  amended  answer,  the  action  came 
on  for  trial  on  its  merits  before  Special  Judge  Joseph  A.  Mc- 
Cullough  and  a  jury.  The  verdict  of  the  jury  was  in  favor 
of  the  plaintiff  in  her  representative  capacity  for  $1,999. 
When  judgment  was  entered  thereupon,  the  defendant  ap- 
pealed to  this  court  on  the  following  grounds,  to  wit: 

''(i)  Excepts  because  the  presiding  judge  erred  in  allowing 
plaintiff's  attorney,  over  the  defendant's  objection,  to  ask 
J.  T.  McPheison,  the  engineer,  and  a  witness  for  defendant, 
the  following  question:  'Did  you  not  say  to,  or  in  the  pres- 
ence of.  Barton,  on  Broad  street,  in  the  city  of  Augusta,  De- 
cember after  the  killing,  in  substance  the  following:  ''I  saw 
the  man  on  the  track  when  1  first  turned  the  curve.  When  I 
passed  the  dip,  was  looking  for  him  to  get  up;"'  and  in 
allowing  the  witness  to  answer  the  same;  and  further  erred  in 
allowing  the  plaintiff  to  put  up  Barton,  a  witness  for  plain- 
tiff, to  contradict  the  said  J.  T.  McPherson — whereas,  the 
said  testimony  was  incompetent  and  irrelevant,  being  no  part 
of  the  res  gestae,  and  not  being  within  the  scope  of  the  said 
engineer's  agency,  and  was  further  incompetent  for  the  pur- 
pose of  contradiction. 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S        163 

Sentell  v.  Southern  Rj 

''(2)  Excepts  because  the  presiding  judge  erred  in  overruling 
the  defendant's  motion  for  a  nonsuit,  which  was  made  upon 
the  following  grounds:  (i)  There  is  no  testimony  tending 
to  show  such  negligence  on  the  part  of  the  defendant  as 
would  make  it  liable  for  killing  the  deceased;  nor  is  there 
any  testimony  tending  to  show  any  negligence  of  the  defend- 
ant in  the  operation  of  its  locomotive  and  train;  no  evi- 
dence that  the  engineer  saw  deceased  was  in  such  a  position 
that  he  was  unable  to  take  care  of  himself  in  time  for  the 
engineer  to  have  stopped  the  train.  (2)  And,  further,  that 
all  the  evidence  for  the  plaintiff  is  capable  of  but  one  infer- 
ence— but  one  inference  can  be  drawn  from  all  the  testimony — 
and  that  is  that  the  deceased  came  to  his  death  by  reason  of 
bis  own  negligence  in  going  upon  defendant's  track  under 
the  circumstances  as  detailed  by  plaintiff's  witnesses. 

'K3)  Excepts  because  the  presiding  judge  erred  in  charg- 
ing the  jury  as  follows:  'So,  then,  you  will  ascertain,  first, 
what  relation  did  the  intestate  sustain  towards  this  railroad 
company,  because,  in  order  to  determine  whether  or  not  the 
railroad  company  owed  the  intestate  any  duty,  and  whether 
or  not  that  duty  was  reached,  depends  upon  the  relation  the 
intestate  stood  towards  the  railroad  company.  Now,  what 
was  that?  You  are  to  ask  yourselves  that  question,  and 
answer  in  the  light  of  the  testimony,  was  it  that  of  a  tres- 
passer?' The  error  consisting  in  leaving  it  to  the  jury  to  de- 
termine what  relation  the  deceased,  Sentell,  sustained 
towards  the  defendant  company;  it  being  submitted  that  it 
was  the  duty  of  the  court  itself  to  determine  and  charge  the 
jary  what  such  relation  was,  especially  in  this  case,  where 
the  facts  were  undisputed  that  the  deceased  was  sitting  upon 
the  end  of  a  cross-tie  on  defendant's  track,  where  he  had  no 
legal  right  to  be,  and  was  therefore  a  trespasser. 

''(4)  Excepts  because  the  presiding  judge  erred  in  charging 
the  jury  as  follows:  'There  is  another  relationship,  what  I 
call  'license,"  and  I  do  that  in  order  that  you  may  draw  the 
distinction.  I  charge  you  that  the  definition  of  licensee,  as  I 
shall  endeavor  to  give  you,  is  this:  where  one  goes  upon  the 
track,  not  as  a  trespasser,  but  upon  some  warrant  or  authority 
by  knowledge,  acquiescence  of  the  railroad,  and  by  permission 
of  the  railroad,  either  expressed  or  implied.  Now,  if  the 
railroad  company,  or  the  owner  of  the  premises,  knew — can't 
you  see,  knew — that  people  were  accustomed  to  go  upon 
these  premises,  and  acquiesced  in  that  custom,  why,  then,  a 
greater  degree  of  care  would  be  due  such  person  than  a 
naked  tresspasser.  The  law  says,  whenever  people  are 
accustomed  to  going  upon  my  premises,  I  shall  take  care  not 
to  expose  them  to  extraordinary  hazardous  risk.  If  they  are 
licensees,  they  take  my  premises  as  they  find  them.  I  am 
not  required  to  enter  into  elaborate  preparation,  but  if  there 
are  hazards  there  that  they  don't  know  I  should  warn  them.' 
The  error  being:    (i)  Such  charge  was  inapplicable,  and  to 
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delendaDt's  prejudice,  because  under  the  undisputed  evidence 
the  deceased  was  a  trespasser,  and  only  the  law  with  refer- 
ence to  the  duty  of  the  defendant  towards  a  trespasser  should 
have  been  declared.  (2)  Undir  the  undisputed  evidence  that 
the  deceased  was  sitting  upon  the  end  ol  a  cross-tie  on  the 
defendant's  railway  track  it  was  error  to  charge  that  he  could 
acquire  any  legal  right  by  license  to  occupy  such  place.  Such 
right  cannot  be  legally  acquired.  (3)  The  deceased  could  not 
have  been  a  licensee,  because  there  was  no  evidence  showing 
knowledge,  acquiescence,  or  permission  on  the  part  of  the 
railroad  company,  which  would  entitle  him  to  sit  upon  the 
end  of  a  cross-tie  on  defendant's  track. 

'^($)  Excepts  because  the  presiding  judge  erred  in  charging 
the  jury  as  follows:  'You  have  heard  a  great  deal  about 
^Mookout."  What  does  that  mean — the  duty  of  the  railroad 
to  keep  a  lookout?  That  means  this:  Take  all  the  facts 
and  circumstances  under  consideration,  would  a  man  of 
ordinary  prudence  and  reason  be  expected  to  keep  a  lookout 
under  those  circumstances;  in  other  words,  take  into  con- 
sideration the  character  of  the  country,  take  into  considera- 
tion the  surrounding  circumstances,  and  ask  yourself  the 
question,  would  ordinary  care  and  foresight  and  prudence 
require  a  reasonable  lookout  to  be  kept  under  those  circum- 
stances? Suppose  a  reasonable  lookout  had  been  kept,  was 
it  negligence  in  not  seeing  this  particular  man;  would  an 
engineer  of  ordinary  foresight,  ordinary  reason  and  pru- 
dence, if  he  had  been  keeping  a  reasonable  lookout,  have  dis- 
covered the  presence  of  this  man,  if  he  was  upon  the  track, 
in  time  to  have  stopped  the  train,  and  thereby  avoid  the  in- 
jury? In  determining  that  take  into  consideration  the  sur- 
rounding circumstances;  take  a  man  of  ordinary  firmness  and 
reason,  a  man  who  has  other  duties  to  perform,  and  say 
whether  or  not  such  a  man,  by  the  exercise  of  ordinary  firm- 
ness and  reason,  would  have  discovered  this  man  upon  the 
track,  if  he  was  there,  in  time  to  have  stopped  his  train  and 
thereby  avoid  collision?'  The  error  being:  The  undisputed 
evidence  showing  the  deceased  to  be  a  trespasser,  the  defend- 
ant was  not  required  to  keep  a  lookout  for  him;  no  duty 
arose  until  his  presence  md  danger  were  known  and  appre- 
ciated, and  then  it  was  not  to  wantonly  or  willfully  injure 
him.     The  charge  exacted  more  than  the  law  required. 

''(6)  Excepts  because  the  presiding  judge  erred  in  charg- 
ing the  jury  plaintiff's  second  request,  which  was  as  follows: 
'If  the  jury  find  from  the  evidence  that  the  deceased,  James 
Sentell,  was  killed  by  a  train  on  defendant's  railroad,  and  at 
such  time  he  was  in  apparently  helpless  condition;  and  if 
they  further  find  that  at  the  place  of  such  killing,  the  public, 
by  the  permission  of  the  railway  company,  had  been 
accustomed  without  objection  from  the  defendant  to  travel 
for  more  than  twenty  years — then  it  would  not  excuse  the 
defendant  simply  to  show  that  their  agent  in  charge  of  said 
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train  did  not  see  tbe  deceased  in  time  to  avoid  tfae  killing, 
for  under  auch  circumatancea  it  may  be  the  duty  of  tbe  de- 
fendant to  keep  a  reaaonable  outlook  at  aucb  places  to  dis- 
cover any  apparently  belpless  person  who  may  be  upon  tbe 
track/  Tbe  errors  being  tbe  same  as  specified  under  excep- 
tion 4;  and,  further,  it  waa  a  charge  upon  tbe  facts,  in  viola- 
tion of  article  $,  §  26,  of  the  Constitution  of  this  state. 

''(7)  Excepts  because  the  piesiding  judge  erred  in  charg- 
ing tbe  jury  plaintiff's  fourth  request,  which  was  as  follows: 
^If  persons  have  long  been  accustomed  to  use  tbe  track  of  a 
company  for  a  passageway  at  certain  localities,  tbe  com- 
pany is  charged  with  notice  of  such  usage,  and  is  under 
obligation  to  exercise  reasonable  care  in  keeping  lookout  at 
such  places,  among  other  things,  for  apparently  helpless  per- 
sons.' Tbe  errors  beiug  tbe  same  as  specified  under  excep- 
tion 4.'* 

I.  We  think  tbe  presiding  judge  did  not  fail  in  the  dis- 
charge of  bis  duty,  as  here  pointed  out.     The  witness  J.  T. 
McPberaon    was  defendant's    witness.     He    had  been  ex- 
amined with  grea*-  care  by  its  counsel.     His  testimony  was 
important  to  the  defendant.     On  cross-examination  he  was 
subjected  to  tbis  test,  namely,  had  be  ever  made  an  admis- 
sion of  a  state  of  facts  in  contradiction  of    his  testimony. 
The  effect  was,  not  to  give  testimony  as  to  the  res  gestae  of 
tfae  killing  of  James  C.  Sentell,  but  it  was  to  discredit  bis 
testimony   by  showing  that  J.  T.   McPherson  bad  made  a 
statement  at  variance  with  bis  sworn  statement.     In  the  case 
of  Mason  v.  Southern   Railway,  58  S.  C.  75,  36  S.  E.  440,  53 
L.  R.  A.  913,    79  Am.   St.   Rep.   826:    ''When  tbe  witness 
Pettus  was  on  the  stand,  he  was  asked  if  he  did  not  say  to 
Mason,  the  father  of  the  child,  when  tbe  train  backed  to  the 
place  where  the  collision  took  place,   at  the  time  Mason 
climbed  up  in  tbe  cab,  that  he  thought  it  was  a  dog  or  a 
chicken  on  the  track,  and  that  he  did  not  have  time  to  stop 
then.     He    answered,  'No.'     The  foundation  was  properly 
laid  for  contradicting  tbe  witness,  and  the  testimony  was  at 
least  admissible  for  that  purpose."     It  must  be  borne  in  mind 
that  tbe  integrity  of  the  witness  alone  is  in   tbe  balance.     It 
is  always  important  that  tbe  witness  should  speak  tbe  same 
words,  so  far  as  his  meaning  on  the  accuracy  of  tbe  state- 
ment are  concerned,    in  regard  to  occurrences    which   he 
details.     If  be  has  made  a  statement  at  another  time  incon- 
sistent with  his  testimony  on  the  trial,  it  is  perfectly  com- 
petent on  cros»-examination  to   ask  him   if  he  did  not  at  a 
certain  time  and  place  make  to  Mr.  Blank  a  different  state- 
ment, carefully  stating  what  the  statement   was.     Tbe  con- 
tradiction  was  necessarily  made  by  producing  Mr.  Barton, 
the  gentlemen  to  whom  Mr.  McPherson  made  bis  statement, 
in  Augusta,  Ga.     It  is  not  contended  that  such  contradictory 
statement  is  worth  anything  except  to  impeach  McPherson's 
character  for  truthfulness.     This  exception  is  overruled. 
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2.  This  exception  relates  to  the  refusal  of  the  acting  cir- 
cait  judge  to  grant  the  motion  for  nonsuit  as  made  by  de- 
fendant. We  have  examined  the  testimony  as  affected  by 
the  first  subdivision  of  this  exception.  We  find  that  there 
was  some  material  testimony  introduced  by  the  plaintiff  tend- 
ing to  show  negligence  by  the  defendant.  Whether  the  engi- 
neer saw,  or  was  bound  to  see,  James  C.  Senteil  in  his 
position  alongside  of  defendant's  track,  had  some  support, 
even  if  Sentell  was  a  naked  trespasser 

3.  It  makes  no  difference  if  the  trend  of  the  testimony  was 
that  Sentell  was  a  naked  trespasser,  the  defendant  owed  him 
a  duty,  viz.,  that  he  should  not  be  treated  by  defendant  with- 
out some  regard  to  the  dictates  of  humanity.  There  was 
positive  testimony  that  the  engineer  could  have  seen  Mr. 
Sentell  in  plenty  of  time  to  have  stopped  the  train  before 
reaching  him,  and  thus  have  saved  his  life.  All  in  all,  there 
was  testimony  tending  to  show  negligence.  Therefore  the 
special  judge  ought  to  have  refused  the  motion  for  nonsuit. 

4.  The  circuit  judge  properly  left  the  attitude  of  James  C. 
Sentell  to  the  defendant  to  the  jury.  Granted  that  the  de- 
ceased was  sitting  on  the  end  of  a  cross-tie  of  defendant's 
track,  it  was  in  testimony  that  for  more  than  20  years  the 
defendant  had  allowed  passers  to  walk  alongside  its  track. 
The  people  had  been  treated  with  great  courtesy  by  the  rail- 
road, but,  having  treated  them  with  this  kindness  for  more 
than  20  years,  the  railroad  company  must  treat  them  with 
care.  Not  that  these  foot  travelers  could  claim  a  right  to 
occupy  the  track  as  against  the  railroad's  use  of  this  property. 
This  court,  in  the  case  of  Jones  v.  R.  R.  Co.,  61  S.  C.  $56, 
39  S.  E.  7$8,  made  these  remarks  in  discussing  a  nonsuit,  and, 
while  we  have  already  passed  upon  the  nonsuit  in  this  appeal, 
yet  the  language  of  Mr.  Justice  Jones  in  the  case  we  have 
just  cited  is  well  worth  a  repetition  here:  ''The  fourth  ex- 
ception alleges  error  in  the  refusal  of  the  motion  for  nonsuit, 
which  motion  was  based  on  the  ground  that  the  evidence 
showed  that  the  plaintifi^s  intestate  was  a  trespasser  when 
injured,  and  there  was  no  evidence  of  gross  or  willful  mis- 
conduct of  the  defendant  in  the  management  of  its  train. 
The  general  rule  undoubtedly  is  that  a  railroad  company 
owes  no  duty  to  a  bald  trespasser  on  its  track,  except  not  to 
do  him  any  wanton  or  willful  injury.  Smalley  v.  Southern 
Ry.  Co.,  57  S.  C.  243,  3s  S.  E.  489,  and  authorities  therein 
cited.  Ordinarily,  the  mere  failure  to  keep  a  lookout  for  adult 
trespassers  that  may  be  on  the  track  is  not  evidence  of  negli- 
gence to  the  trespasser,  because  negligence  involves  a  breach 
of  duty  to  the  injured  person,  and  the  railroad  company 
owes  no  such  duty  to  the  adult  trespasser.  It  is  the  tres- 
passer's duty  to  look  out  for  himself,  and  to  give  the  railroad 
company  a  clear  track  by  getting  out  of  the  way.  If,  how- 
ever, the  servants  of  the  railroad  company  should  discover  a 
trespasser  upon  the  track,  and  should  then  fail  to  observe  or 
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use  ordinary  care,  under  the  circumstances,  to  avoid  running 
bim  down,  this  would  be  evidence  from  which  a  jury  might 
infer  thai  the  injury  was  the  result  not  of  mere  inadvertence^ 
hut  of  a  conscious  failure  to  observe  due  carCy  or  of  wanton- 
ness or  Toiil fulness,**  (Italics  ours.)  ^4n  this  case,  however, 
the  complaint  alleged  that  the  track  where  the  injury  occurred 
traversed  a  populous  part  of  the  city  of  Anderson,  and  is 
much  frequented  by  people  passing  to  and  fro  along  said 
railroad,  which  fact  was  well  known  to  the  defendant  and  its 
agents  and  servants  and  employees,*  and  there  was  some  evi- 
dence tending  to  establish  such  allegations  which  made  it 
proper  to  submit  the  case  to  the  jury."  (These  latter  allega- 
tioos  were  in  the  complaint  in  the  case  at  bar,  and  there 
was  some  testimony  tending  to  establish  such  allegations, 
which  made  it  proper  to  submit  the  case  to  the  jury.)  '^If 
sach  allegations  be  true,  then  the  circumstances  were  such  as 
to  call  for  a  higher  degree  of  care  to  avoid  injury  than  if  the 
plaintifl's  intestate  was  a  bald  trespasser.  Even  though  the 
use  of  the  track  by  the  public  as  a  walkway  was  not  for  such 
length  of  time  nor  of  such  character  as  to  give  a  legal  right 
to  so  use  the  track ;  and  even  though  the  evidence  fell  short 
of  showing  any  positive  consent  of  such  use  by  the  comoany, 
yet,  if  there  was  evidence  tending  to  show  knowledge  of  an 
acquiescence  in  such  use  without  protest,  such  evidence 
would  tend  to  show  that  the  railroad  company  had  much  rea- 
son to  expect  the  presence  of  persons  on  the  track,  who  were 
there  not  as  bald  trespassers,  but  using  it  with  the  knowl- 
edge and  acquiescence  of  the  (railroad)  company.  Under 
sach  circumstances  it  would  be  the  duty  of  the  railroad  com- 
pany to  keep  a  reasonable  lookout,  or  to  give  warning  of  the 
approach  of  the  train,  or  generally  to  observe  ordinary  care, 
under  the  circumstances,  to  avoid  injury."  We  have  repro- 
doced  so  much  of  the  case  of  Jones  v.  Railroad,  supra,  in 
order  to  show  that  the  circuit  judge  in  the  case  at  bar  has 
followed  the  principles  recognized  and  approved  in  the  Jones 
Case,  supra,  and  hence  there  was  no  failure  on  his  part  when 
he  did  not  assume  to  decide  the  question  of  trespasser,  but 
properly  submitted  it  to  the  jury.  This  exception  is  over- 
ruled. 

5.  We  think,  under  the  authority  of  Jones  v.  Railroad, 
supra,  the  presiding  judge  was  correct  in  charging  the  jury  as 
to  a  licensee.  The  trend  of  the  testimony  was  to  show  that 
for  more  than  20  years  the  railroad  company  had  acquiesced 
in  the  use  of  the  walk  alongside  of  its  track,  and  certainly 
bad  not  forbidden  its  use  by  pedestrians;  also  the  feet  of  the 
intestate  were  on  the  path  of  that  walkway  when  he  was 
stricken  by  the  trair  of  defendant,  though  it  is  true  he  was 
seated  on  a  rross-tie  of  the  track.  When  the  intestate,  Mrs. 
jOnes,  was  killed,  in  Jones  v.  R.  R.  Co.,  supra,  she  was  walk- 
ing on  the  trestle,  and  yet  the  charge  of  the  circuit  judge 
called  the  attention  of  the  jury  to  the  fact  that  under  the  con- 
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sent,  either  express  or  implied,  she  was  there  as  a  licensee. 
This  exception  is  overruled. 

6.  We  do  not  think  the  presiding  judge  erred  in  speaking 
of  a  lookout  by  telling  the  jury  i%hat  it  meant,  and  under 
what  circumstances  a  defendant  should  exercise  this  duty. 
Did  not  ordinary  care  require  this  duty  of  defendant  in  its 
acquiescence  in  the  use  of  its  track  by  pedestrians?  Again, 
we  refer  to  the  extracts  we  have  made  from  the  case  of  Jones 
V.  R.  R.  Co.,  supra.     This  exception  is  overruled. 

7.  This  exception  in  large  measure  has  been  passed  upon 
in  our  views  touching  the  third  and  fourth  exceptions.  No 
harm — legal  harm — resulted  to  defendant  from  the  charge  of 
the  judge,  based  upon  a  hypothetical  statement.  There  was 
no  violation  of  the  mandate  of  the  Constitution  forbidding 
judges  charging  upon  the  facts.  See  Jenkins  v.  Railway  Co., 
iS  S.  C.  373.  36  S.  E.  703. 

8.  We  do  not  think  there  was  any  error  in  the  presiding 
judge  in  charging  plaintiff's  fourth  request  We  have  already 
passed  upon  these  matters,  especially  in  disposing  of  appel- 
lant's fourth  ground  of  appeal.     It  is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  is  affirmed. 

WOODS,  J.  (concurring).  In  concurring  in  the  opinion  of 
the  Chief  Justice,  I  do  not  understand  it  is  held  to  be  the 
duty  of  a  railroad  company  to  stop  its  train  because  the  engi- 
neer sees  a  man  sitting  on  a  cross-tie  in  front  of  the  train, 
even  at  a  place  where  the  public  are  accustomed  to  travel 
with  the  knowledge  and  implied  consent  of  the  railroad  com- 
pany. Ordinarily,  the  engineer  may  well  assume  that  such 
person  is  in  possession  of  his  senses,  and  will  get  out  of  the 
way  of  the  train.  But  in  this  case  there  was  some  evidence 
that  the  deceased  was  sitting  bent  over,  with  bis  face  in  his 
hands,  in  an  attitude  indicative  of  a  helpless  physical  con- 
dition, and  that  by  proper  watchfulness  the  engineer  would 
have  observed  the  significant  posture,  and  been  put  on  notice 
of  the  helplessness  of  the  man  he  was  approaching  in  time  to 
stop  the  train.  Whether  this  helpless  condition  of  the 
deceased  was  due  to  drunkenness,  which  would  warrant  a  find- 
ing of  contributory  negligence,  or  to  a  sudden  attack  of  ill- 
ness, was,  under  the  evidence,  a  question  of  fact  for  the  jury. 


POWELL  V.  NEVADA,  C.  &  O.  RY. 

(Supreme  Court  of  Nevada,  Dec.  24, 1904.) 

[78  Pac.  Rep.  978.] 

Personal  Injuries — Damagee—Mental  SufFerinfc. 

There  is  no  fixed  rule  for  the  measure  of  damag^es  for  personal  in- 
juries, especially  for  mental  anguish  apart  from  physical  sufiFering,  and 
much  must  be  left  to  the  iury  under  proper  instructions. 
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Same— Excessive  Vardict. 

While,  in  an  action  for  peraonal  injuries,  testimony  for  defendant 
tended  to  minimize  his  injuries,  there  was  evidence  that  plaintiff's  fall 
caused  a  concussion  of  the  brain  and  an  atrophic  condition  of  the  mus- 
cles of  the  rig'ht  arm,  that  his  mental  faculties  became  impaired,  and 
he  was  dull  and  appeared  distracted,  and  one  witness  described  his  con- 
dition as  pitiful :  held^  that  a  verdict  for  $6,000  was  not  so  excessive  as 
to  indicate  passion  or  prejudice. 

Frightening  Teams — Evidence — Similar  Accidents.* 

In  an  action  for  personal  injuries  caused  by  a  fall  from  a  cart  when 
plaintiff's  horse  was  fri^rhtened  by  a  steam  whistle  in  defendant's  rail- 
road shops,  evidence  that  a  team  had  been  frightened  thereby  on 
another  occasion  was  admissible  to  show  the  dangerous  character  of 
the  whistle  at  the  place  it  was  used. 

Same— Necessity  of  Blowing  Whistle—Expert  Testimony. 

Questions  addressed  to  master  mechanics  as  to  whether  it  was  neces- 
sary and  convenient  for  defendant  to  sound  the  whistle  at  stated  hours 
to  notify  employees  in  the  shops  to  commence  and  quit  work  were  prop- 
erly excluded,  as  they  related  to  a  subject  of  common  knowledge  and 
experience. 

Same — Defenses— Power  to  Maintain  Necessary  Buildings. 

The  power  of  railroad  companies  under  Comp.  Laws,  f  988,  subd.  10, 
^'to  erect  and  maintain  all  necessary  and  convenient  buildings,  stations, 
depots,  and  fixtures  and  machinery  for  the  accommodation  and  use  of 
their  passengers,  freight  and  business,"  etc.,  does  not  protect  a  com- 
pany in  such  a  use  of  a  steam  whistle  in  its  shops  as  to  frighten  horses 
and  thereby  injure  others. 

Appeal    from    District    Coart,     Washoe  County;    B.   F. 
Carler,  Judge- 
Action  by  Daniel  Powell  against  the  Nevada,  California  & 
Oregon  Railway.     Prom  a  judgment  for  plaintiff,  and   from 
an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Dodge,  Parker,   Cheney,    Massey  &  Smith,  for  appellant. 
Torreyson  and  Summerfield,  for  respondent. 

BELKNAP,  C.  J.  Appellant,  a  railway  corporation,  bad 
a  steam  whistle  on  its  shops,  six  feet  from  the  line  of  the 
street  along  which  respondent  was  driving.  His  horse  took 
fright  at  the  sounding  of  the  whistle,  and  ran  away.  Re- 
spondent was  thrown  out  and  injured.  In  an  action  to  re- 
cover damages  for  the  injury,  a  judgment  was  rendered  for 
the  sum  of  $6,ooo.  An  appeal  has  been  taken  therefrom, 
and  from  an  order  denying  a  motion  for  a  new  trial,  upon 
the  ground,  among  others,  of  excessive  damages  appearing 
to  have  been  given  under  the  influence  nf  passion  or 
prejudice,  and  of  insufficiency  of  the  evidence.  The  com- 
plaint prays  for  a  judgment  of  $10,089.50.  Of  this  sum 
$5,000  is  asked  as  damages  for  mental  and  physical  sufiering; 
$5,000  for  permanent  partial  loss  and  impairment  of  memory 
and  permanent  loss  of  the  use  of  the  right  arm ;  and  the  re- 
mainder, $89.50,  for  medical  attendance,  nursing,  and  similar 
expenses  incurred.     In  an  endeavor  to  analyze  the  verdict 

*A8  to  whether  evidence  of  similar  accident  or  acts  of  negligence  are 
admissible,  see  foot-uote  appended  to  Nelson  v.  Union  R.  Co.  (R.  I.),  12 
S.  R.  R.  633,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  633. 
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and  determiDe  the  amouat  the  jury  may  have  apportioaed  a9 
damages  for  mental  and  physical  sufEef ing  and  the  amount 
for  permanent  injuries,  appellant  claims  there  was  no 
material  mental  anguish  or  physical  pain  shown,  and  no 
permanent  injuries,  and  that  the  verdict  and  judgment  are 
excessive. 

The  evidence  upon  the  part  of  respondent  tended  to  show 
that  he,  accompanied  by  Mr.  Smith,  was  driving  a  horse  of 
ordinary  gentleness,  attached  to  a  road  cart,  along  Fourth 
street,  in  the  city  of  Reno,  upon  the  occasion  stated;  that 
upon  approaching  appellant's  railway  shops  the  steam 
whistle,  which  witness  for  plaintiff  testified  was  of  unusual 
shrillness,  was  blown,  the  horse  became  frightened,  and, 
suddenly  turning,  upset  the  cart,  throwing  the  men  out  and 
injuring  respondent.  His  fall  caused  a  concussion  of  the 
brain  and  an  atrophic  condition  of  the  muscles  of  the  right 
arm.  His  mental  faculties  which  were  fairly  good  before  the 
accident,  became  impaired.  He  was  dull,  forgetful,  appeared 
distracted,  and,  in  the  language  of  one  of  his  witnesses,  his 
condition  was  pitiful.  Testimony  on  the  part  of  appellant 
tended  to  minimize  his  injuries.  It  may  be  conceded  that 
these  are  passages  in  the  testimony  of  respondent  himself 
that  can  be  construed  against  a  recovery,  but  upon  the  whole 
case  we  think  the  judgment  should  not  be  interfered  with. 
The  evidence  touching  mental  anguish  and  physical  suffering 
is  not  as  satisfactory  as  that  concerning  permanent  injuries. 
But  in  this  class  of  cases  there  is  no  fixed  rule  for  the  meas- 
ure of  damages,  especially  for  mental  anguish  apart  from 
physical  suffering.  Much  is  left  to  the  jury  under  proper 
instructions  from  the  court.  The  amount  of  the  judgment 
is  not  so  excessive  as  to  indicate  passion  or  prejudice  on  the 
part  of  the  jury,  and  the  evidence  is  sufficient  to  support  the 
verdict. 

J.  R.  Eason,  a  witness  introduced  by  respondent,  was  per- 
mitted to  testify  that  on  another  occasion  appellant's  whistle 
had  frightened  a  team  which  he  was  driving  on  Fourth  street, 
and  caused  it  to  run  away.  The  admission  of  this  testimony 
is  assigned  as  error,  on  the  ground  that  it  tended  to  introduce 
collateral  issues,  and  thus  mislead  the  jury  from  the  matter 
directly  in  controversy.  The  evidence  was  introduced  to 
show  the  dangerous  character  of  the  whistle  at  the  place  it 
was  used.  In  Dist.  of  Columbia  v.  Armes,  107  U.  S.  519, 
2  Sup.  Ct.  840,  27  L.  Ed.  618,  in  a  suit  to  recover  damages 
from  a  fall  caused  by  a  defective  sidewalk,  it  was  held  compe- 
tent to  show  other  like  accidents  whilst  it  was  in  the  same 
condition.  The  court  said:  ''They  were  proved  simply  as 
circumstances  which,  with  other  evidence,  tended  to  show 
the  dangerous  condition  of  the  sidewalk  in  its  unguarded  con- 
dition. The  frequency  of  accidents  at  a  particular  place 
would  seem  to  be  good  evidence  of  its  dangerous  character; 
at  least,  it  is  some  evidence  to  that  effect.     *    *    *    Here 
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the  character  of  the  place  was  one  of  the  sabjects  of  loquiry 
to  which  atteotion  was  called  by  the  nature  of  the  action  and 
the  pleadings,  and  the  defendant  should  have  been  prepared  to 
show  its  real  character  in  the  face  of  any  proof  bearinfi:  on  that 
subject."  In  Golden  v.  C,  R.  &  Pac.  Ry.  Co.,  84  Mo.  App. 
59,  defendant,  after  repairing  its  bridge,  left  a  pile  of 
boards  on  the  side  of  the  highway.  It  frightened  plaintifl's 
horses,  and  they  ran  away  and  injured  her.  Evidence  was 
admitted  that  gentle  horses  had  been  frightened  by  the  same 
pile  of  boards  at  the  same  place.  The  court  said:  'The 
evidence  was  offered  to  show  the  character  of  the  object  of 
complaint,  and  was  not  to  try  collateral  matter.  If  leaving 
an  object  in  the  highway  which  is  calculated  to  frighten 
horses  is  a  wrong,  and  the  question  is  made  whether  such 
object  is  so  calculated,  what  better  evidence  can  be  had  of 
that  than  actual  experiment?  The  great  weight  of  authority 
favors  the  ruling  of  the  trial  court."  Evidence  of  this  nature 
is  not  new  in  this  state.  In  Longabaugh  v.  V.  &  T.  R.  R. 
Co.,  9  Nev.  271,  in  a  suit  against  a  railroad  company  for 
damages  occasioned  by  setting  fire  to  cord  wood  by  one  of  its 
locomotives,  it  was  held  that  previous  fires  in  the  same  place 
caused  by  coals  dropped  from  defendant's  locomotive,  and 
also  of  the  emission  at  the  same  place  of  sparks  of  su£Bcient 
size  to  set  fire  to  cord  wood,  was  admissible. 

Exception  was  taken  to  the  exclusion  of  the  answer  to  the 
question  addressed  to  Mr.  Meyers,  the  master  mechanic  of 
appellant,  as  to  whether  it  was  necessary  and  convenient  for 
the  appellant  corporation  to  sound  the  whistle  at  stated  hours 
for  the  purpose  of  notifying  the  employees  in  the  shops  to 
commence  and  quit  work.  The  question  was  inadmissible. 
The  subject  was  of  common  knowledge  and  experience,  and 
it  was  for  the  jury,  and  not  for  the  witness,  to  determine 
whether  the  whistle  was  convenient  and  necessary.  Appel- 
lant is  incorporated  under  the  general  laws  providing  for  the 
incorporation  of  railroad  companies.  Section  971  et  seq.. 
Cutting's  Compilation.  Among  its  powers  are:  ''Tenth— 
to  erect  and  maintain  all  necessary  and  convenient  buildings, 
stations,  depots,  and  fixtures  and  machinery  for  the  accommo- 
dation and  use  of  their  passengers,  freight  and  business  and 
to  obtain  and  hold  the  lands  and  other  property  necessary 
therefor."  Section  988.  It  is  claimed  that  this  provision 
protects  appellants  in  the  use  of  the  whistle.  A  similar  de- 
fense was  made  in  Knight  v.  Goodyear  Co.,  38  Conn.  442,  9 
Am.  Rep.  406.  The  court  said;  ''Their  right  to  use  a 
whistle  must  be  conceded,  but,  like  all  other  rights,  it  must 
be  so  exercised  as  not  to  endanger  and  injure  others.  It  is 
no  answer  to  say  that  they  did  not  erect  or  blow  the  whistle 
for  any  such  purpose,  or  that  they  had  no  knowledge  that  it 
frightened  horses,  or  that  they  did  not  suppose  it  was  cal- 
culated to  frighten  them.  These  facts,  if  they  existed,  they 
were  bound  to  know  or  anticipate.     When  a  man  exercises  a 
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particular  right  in  a  particular  maoner  calculated  to  pro- 
duce injury  to  another,  he  must  be  held  to  a  knowledge  of 
the  possible  or  probable  consequences  of  his  act,  and  cannot 
be  excused  because  he  did  not  intend  or  expect  those  conse- 
quences. It  is  an  elementary  rule  that  every  man  must  be 
presumed  to  intend  the  natural  and  necessary  consequences 
of  his  acts,  and  there  is  nothing  found  in  this  case  which  will 
exempt  the  defendants  from  the  operation  of  that  rule." 

We  have  examined  the  remaining  exceptions,  and  find  no 
error  in  them. 

The  judgment  and  order  denying  a  motion  for  a  new  trial 
should  be  affirmed.     It  is  so  ordered. 

FITZGERALD  and  TALBOT,  JJ.,  concur. 


CENTRAIy  OF  GEORGIA  RY.  CO.  v.  BAGLKY  et  al. 

(Supreme  Court  of  Georgia,  Jan.  28,  1905.) 

[49  S.  E.  Rep.  780.] 

Joint  Ownership— Pleading. 

An  allegation  in  a  petition  by  two  plaintiffs  that  certain  personalty 
therein  described  is  *'the  property  of  petitioners"  is,  in  effect,  an  aver- 
ment that  they  are  joint  owners  thereof  ;  there  being  nothing  ir  the 
petition  to  indicate  several  ownership  by  one  or  the  other  in  any  por- 
tion of  the  property. 

Killing  Stocic— Negligence — Pleading. 

That  portion  of  the  petition  which  contained  the  averment  of 
negligence  was  sufficient  as  against  the  demurrer  filed  thereto. 

Assignments  of  Error— Evidence. 

The  assignments  of  error  on  the  admission  of  evidence  were  not 
well  taken. 

Witness— Credibility  of  Employees.* 

The  fact  that  a  witness  is  an  employee  of  one  of  the  parties  is  a  proper 
matter  to  be  considered  by  the  jury  in  passing  upon  his  credibility. 

Case  at  Bar. 

The  extracts  from  the  charge  which  were  assigned  as  error  were  not 
subject  to  the  objections  made  thereto.  The  evidence  warranted  the 
verdict,  and  there  was  no  error  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from   City  Court   of  Americus;  C.  R.  Crisp,  Judge. 

Action  by  S.  E.  Bagley  and  others  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.     Affirmed. 

See  48  S.  E.  179. 

The  plaintiffs  brought  suit  against  the  defendant  for  dam- 
ages alleged  to  have  arisen  from  the  killing  of  two  mules  and 

*As  to  the  credibility  of  railroad  employees  as  witness  for  their  com- 
panies, see  foot-note  appended  to  Seaboard  Air  Line  Ky.  V.  Walthour 
(Ga.),  8  R.  R.  R.  18,  31  Am.  A  Bag.  R.  Cas.,  N.  S.,  18  ;  Chicago  City 
Ry.  Co.  V,  Tuohy  (111.),  4  R.  R.  R.  1,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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a  horse  by  one  of  the  defendant's  trains,  the  petition  alleging 
that  the  animals  were  'Uhe  property  of  petitioners."  The 
allegations  of  negligence  set  out  were  as  follows:  "Peti- 
tioners show  that  the  negligence  in  running  said  train  con- 
sisted of  the  facts  that  the  engine  pulling  said  train  was  not 
properly  sounded,  and  the  engineer  did  not  keep  a  proper 
lookout  ahead  of  the  engine,  and  did  not  blow  the  whistle 
and  ring  the  bell,  and  did  not  try  to  stop  the  train  when  peti- 
tioners' mules  were  discovered  on  the  track  in  front  of  the 
train,  but  ran  the  train  in  a  very  fast  and  reckless  manner, 
thereby  injuring  and  damaging  petitioners  as  aforesaid.*' 
The  defendant  demurred  on  the  ground  that  the  petition  did 
not  allege  whether  the  plaintiffs  owned  the  animals  jointly  or 
as  partners,  or  whether  each  owned  one  or  more  of  the 
animals,  and  that  the  allegations  of  negligence  were  insuffi- 
cient, in  that  it  was  not  alleged  that  after  the  mules  came  on 
the  track  the  engineer  had  any  time  to  do  any  of  the  acts  the 
failure  to  do  which  is  alleged  to  he  negligence,  or  that  he  had 
any  time  to  do  these  acts  after  the  mules  were  discovered  on 
the  track.  The  demurrer  was  overruled,  and  the  defendant 
excepted  pendente  lite.  The  trial  resulted  in  a  verdict  for 
the  plaintiffs,  and  the  defendant's  motion  for  a  new  trial  was 
overruled.  It  complains  of  the  judgments  overruling  the  de- 
murrer and  the  motion  for  a  new  trial. 

Wm.  D.  Kiddoo,  for  plaintifi  in  error. 
Shipp  &  Sheppard,  for  defendants  in  error. 

COBB,  J.  I.  It  is  well  settled  that  allegations  that  the 
plaintifi  'Ms  owner  of"  the  property  involved,  or  that  it 
''belongs"  to  him,  or  he  is  "seised,"  and  the  like,  are  allega- 
tions of  an  ultimate  fact,  and  not  of  a  mere  conclusion  of 
law.  See  2i  Enc.  P.  &  P.  718,  and  citations.  The  demurrer 
seems  to  concede  this,  and  avers  that  an  allegation  that  the 
animals  were  "the  property  of  petitioners"  does  not  suffi- 
ciently show  the  character  of  ownership.  The  necessary  in- 
ference to  be  drawn  from  this  averment  is  joint  ownership  in 
each  of  the  animals  referred  to  in  the  petition.  It  is  certainly 
not  to  be  inferred  that  oneof  theplaintifis  owned  one  animal, 
and  the  other  two. 

2.  The  allegations  of  negligence  in  the  petition  were  suffi- 
cient. The  plaintifis  relied  on  certain  omissions  of  duty 
which  they  claimed  constituted  negligence.  These  omissions 
were  subject  to  explanation  by  the  defendant.  It  could 
show  that,  relatively  to  the  plaintifis'  property,  the  omis- 
sions did  not  constitute  negligence,  because  the  animals 
could  not  have  been  seen  earlier,  and  that  after  they  were 
seen  the  engineer  did  not  have  time  to  stop  the  train  before 
striking  the  animals.  These  were,  however,  matters  of  de- 
fense, and  need  not  have  been  alleged  in  the  petition. 

3.  It  is  complained  in  the  motion  for  a  new  trial  that  the 
court  refused  to  albw  the  engineer  to  answer  the  following 
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qcestion:  "Now,  then,  was  it  possible  for  you  to  do  aoytbiDi? 
else  besides  wbat  you  did  to  prevent  tbe  injury?"  Tbe  court 
allowed  the  witness  to  testify  that  after  seeing  the  animals 
he  did  everything  in  his  power  to  stop  the  train.  In  two 
other  grounds  of  the  motion,  complaint  is  made  of  the  court's 
refusal  to  allow  similar  questions  to  be  answered  by  the  engi- 
neer. We  think  the  court  went  quite  far  enough  in  allowing: 
the  witness  to  testify  that  he  did  everything  in  his  power  to 
stop  the  train.  The  evidence  sought  was  a  conclusion  of  the 
witness,  resting  largely  upon  his  mere  opinion.  This  kind 
of  evidence  is  usually  inadmissible.  In  a  case  like  the 
present  it  is  better  for  the  engineer  to  state  what  he  did,  and 
leave  to  the  jury  the  determination  of  the  question  whether, 
in  doing  the  things  detailed,  he  did  everything  to  prevent  the 
injury  which  he  ought  to  have  done.  The  engineer  not  only 
could  but  did  actually  state  what  he  did.  See  Mayor  of 
Milledgeville  V.  Wood,  114  Ga.  370.  40  S.  E.  239  (2);  So. 
Mut.  Ins.  Co.  V.  Hudson,  115  Ga.  639,  42  S.  E.  60  (2). 

4.  It  is  also  complained  that  the  court,  after  charging  tbe 
jury  that  the  fact  that  witnesses  were  employees  of  the  de- 
fendant was  no  reason  for  disbelieving  their  testimony, 
added,  ''except  in  determining  what  weight  and  credit  you 
will  give  to  the  testimony  of  the  witnesses."  The  court 
stated  the  rule  with  absolute  correctness.  The  fact  that  a 
witness  is  an  employee  of  a  party  to  a  case  is  a  matter  bear- 
ing upon  the  interest  of  the  witness,  which  the  jury  may  con- 
sider in  passing  upon  bis  credibility,  and  it  was  not  error  to 
instruct  the  jury  to  this  effect. 

5.  Error  was  assigned  upon  the  following  charge:  ''Now, 
I  charge  you,  gentlemen,  that  when  stock  has  been  shown  to 
have  been  killed  by  the  locomotive,  cars,  or  other  machinery, 
that  the  law  presumes  negligence  on  the  part  of  the  railroad; 
that  that  makes  out  a  prima  facie  case  for  the  plaintifi;  that 
IS,  nothing  else  appearing,  the  plaintiff  would  be  entitled  to 
recover.  I  charge  you  that  the  defendant  may  come  in  and 
overcome  that  presumption.  That,  like  all  presumption,  is 
a  matter  that  can  be  overcome  by  proof.  I  charge  you  that 
presumption  may  be  overcome  by  showing  that  the  defend- 
ant used  all  ordinary  diligence  and  care  to  prevent  the  acci- 
dent; to  prevent  the  killing.''  The  objection  to  this  charge 
was  that  it  should  have  been  qualified  "so  as  to  apply  only 
to  the  peculiar  facts  of  negligence  alleged  in  the  petition." 
The  argument  upon  this  assignment  of  error  was  that,  as  the 
plaintiffs  could  not  recover  except  upon  the  negligence 
alleged,  the  court  should  have  qualified  the  charge  by  say- 
ing that  the  presumption  simply  went  to  this  extent.  It  is 
now  settled  that  the  presumption  arising  upon  proof  of  the 
injury  establishes  only  the  negligence  alleged,  and,  if  it  is 
shown  by  uncontradicted  evidence  that  there  was  no  negli- 
gence as  alleged,  the  presumption  is  overcome,  and  the 
plaintiff  is  not  entitled  to  recover,    although  the  proof  may 
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show  Other  acts  of  negligeoce.  Central  of  Georgia  Ry.  Co. 
V.  Weathers,  120  Ga.  475,  47  S.  E.  956.  The  portion  of  the 
charge  complained  of  is  absolutely  correct  in  every  particular. 
It  simply  says  that,  upon  proof  of  the  injury  alleged,  there  is 
a  presumption  of  negligence,  and  that,  nothing  else  appear- 
ing, the  plaintifi  would  be  entitled  to  recover,  but  that  this 
presumption  may  be  overcome  by  proof  showing  that  the  de- 
fendant exercised  all  ordinary  and  reasonable  care  and  dili- 
gence. These  are  simply  the  general  principles  of  law 
applicable  to  such  a  case,  and  giving  them  without  qualifica- 
tion was  not  of  itself  error.  As  to  the  propositions  of  law 
contained  in  the  charge,  they  require  no  qualification  to 
make  them  sound,  and  the  assignment  of  error  is  subject  to 
the  criticism  that  complaint  is  made  of  a  correct  instruction 
because  some  other  sound  proposition  was  not  given  in  the 
same  connection.  See  Atlantic  Coast  Line  Rd.  Co.  v.  Wil- 
liams, 120  Ga.  1042,   48  S.  E.  404  (i). 

It  was  further  complained  that  the  judge  erred  in  stating 
the  contentions  of  the  parties,  this  assignment  of  error  being 
an  effort  to  raise  the  same  question  as  was  sought  to  he  raised 
by  that  which  has  just  been  considered.  The  judge,  in  a 
general  way,  stated  the  contentions  of  both  parties;  and,  if 
a  more  elaborate  statement  of  the  contentions  had  been  de- 
sired, an  appropriate  written  request  should  have  been  made 
in  due  time. 

The  charge  was  not  as  full  as  it  might  have  been,  but  it 
contained  the  general  principles  of  law  applicable  to  the  case, 
and,  if  amplification  had  been  desired,  appropriate  requests 
should  have  been  made.  See,  in  this  connection.  Smith  v. 
Mfg.  Co.,  112  Ga.  680,  37  S.  E.  861  (2). 

The  evidence  was  conflicting,  but  there  was  evidence  from 
which  the  jury  could  find  that  the  presumption  against  the 
company  had  not  been  rebutted,  and  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial  will  not  be  inter- 
fered with. 

Judgment  affirmed.     All  the  Justices  concur. 


KENDRICK  V.  SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  Georgia,  Jan.  28, 1905.) 

[49  S.  E.  Rep.  762.1 

Duty  to  Trespasser  on  Track — Presumption  of  Negligence — Nonsuit — 
Error.* 
A  railroad  company  owes  to  a  trespasser  walking  npon  its  tracks  the 

*As  to  the  care  due  trespassers  on  tracks,  see  foot-note  appended  to 
Rawitzer  v,  St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  & 
Engr.  R.  Cas.,  N.  S.,  91  ;  Hortenstine  v,  Virginia,  Carolina  Ry.  Co. 
(Va.),  12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616  ;  Gregory  v. 
Louisville  A  N.  R.  Co.  (Ky.),  12  R.  R.  R.  293,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  293;  Cincinnati.,  etc.,  R.  R.  v.  Gregg  (Ky.),  11  R.  R.  R.  388, 
34  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  388  ;  Chesapeake  &  O.  Ry.  Co.  v.  See's 
Adm'x  (Ky.),  11  R.  R.  R.  342,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  342. 
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duty  not  to  hurt  him  willfully  or  neglififeiitly  after  his  presence  becomes 
known  to  its  servants  in  charji^e  of  one  of  its  trains. 

(a)  In  view  of  the  presumption  of  ne^lifirence  raised  by  law  ag^ainst 
the  defendant  company,  the  evidence  introduced  in  behalf  of  the  plain- 
tiff was  such  as,  if  not  overcome  by  evidence  showing  due  diligence  on 
the  part  of  the  company,  would  authorize  a  recovery  by  the  plaintiff » 
and  accordingly  it  was  error  to  grant  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of   Americus;  C.  R.    Crisp,  Judge. 

ActioD  by  Mamie  Kendrick  against  the  Seaboard  Air  Line 
Railway.  Judgment  for  defendant.  Plaintiff  brings  error. 
Reversed. 

Williams  &  Harper,  for  plaintiff  in  error. 
E.  A.  Hawkins,  for  defendant  in  error. 

EVANS,  J.  Hozie  Kendrick  was  killed  by  the  running  of 
the  cars  of  the  defendant  railway  company,  and  bis  widow 
sued  for  the  value  of  his  life.  On  the  trial  the  plaintiff 
offered  evidence  tending  to  show  that  the  homicide  occurred 
under  the  following  circumstances:  The  deceased  lived  near 
the  city  of  Americus,  and  was  going  from  his  home  to 
Americus,  walking  upon  the  railroad  track.  When  he  had 
reached  a  point  within  the  yards  of  the  railway  company 
near  the  coal  chute,  he  was  standing  near  the  rail  of  the  main 
line,  watching  a  freight  train,  which  was  moving  in  his  direc- 
tion with  considerable  noise.  While  thus  engaged  he  was 
9truck  by  an  engine  running  backwards  on  the  main  line,  and 
knocked  about  lo  feet  in  advance  of  the  engine,  and  then  run 
over  by  it.  The  switchman  testified  he  was  riding  on  the 
footboard  of  the  engine  which  killed  the  plaintiff's  husband; 
that  the  engine  was  running  backwards  at  a  speed  of  7  or  8 
miles  per  hour,  and  that  within  about  75  yards  of  the  place 
of  the  catastrophe  he  observed  something  on  the  track,  and 
when  the  engine  approached  to  40  yards  of  the  place  he 
recognized  the  object  to  be  a  man.  He  immediately  gave  a 
signal  to  stop,  but,  as  he  was  standing  on  the  footboard  of 
the  tender  on  the  fireman's  side,  the  signal  was  not  seen  by 
the  engineer.  The  deceased  was  looking  at  the  freight  train» 
which  was  coming  from  the  east  on  a  parallel  track.  When 
the  engine  was  about  three  feet  from  the  deceased,  he  turned 
his  head,  and  apparently  observed  his  danger,  and  attempted 
to  get  off  the  track.  Just  at  this  time  the  freight  train, 
which  was  going  in  an  opposite  direction  with  the  engine, 
was  passing  the  place  where  the  deceased  was  standing.  As 
soon  as  the  deceased  was  struck  by  the  engine,  the  switchman 
gave  a  signal  of  distress,  which  was  answered  by  the  engi- 
neer with  a  blast  of  the  whistle,  and  the  engine  was  stopped. 
The  engine  was  equipped  with  steam  brake,  but  no  brake 
/fas  applied  until  after  the  engine  struck  deceased.  By 
applying  the  brakes  the  engine  could  have  been  stopped  in 
about  10  yards  at  the  rate  of  speed  it  was  running.  The 
homicide  occurred  about  half  past  6  o'clock  in  the  month  of 
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December.  At  the  time  and  prior  to  striking  plaintiff's  has- 
band  the  bell  on  the  engine  was  ringing.  Another  witness 
testified  that  he  had  frequently  used  the  railroad  track 
through  the  yard  in  walking  to  and  from  Americus,  and  had 
seen  other  people  ''going  backwards  and  forwards  there 
sometime."  Upon  the  conclusion  of  the  plaintiff's  evidence 
she  was  nonsuited,  and  the  bill  of  exceptions  complains  of 
the  grant  of  the  nonsuit. 

The  plaintiff's  husband  was  walking  down  the  tracJc  of  the 
railway  company  at  the  time  he  was  killed  by  the  running  of 
the  cars.  The  proof  that  one  pedestrain  may  have  frequently, 
and  others  occasionally,  used  the  railroad  track  in  the  com- 
pany's yards  as  a  footpath,  is  insufficient  to  establish  an  im- 
plied license  to  pedestrians  to  use  the  track.  See  Grady  v. 
Railroad  Co.,  ii2  Ga.  668,  37  S.  E.  86l  The  plaintiff's  hus- 
band at  the  time  of  his  death  was  therefore  a  trespasser. 
The  general  rule  is  that  ''as  to  a  trespasser  walking  upon  the 
track  of  a  railroad  the  duty  of  observing  ordinary  care  and 
diligence  for  his  protection  does  not  devolve  upon  the  com- 
pany's servants  in  charge  of  a  train  until  his  presence  upon 
the  track  becomes  known  to  them."  Hambright  v.  Railroad 
Co.,  112  Ga.  36,  37  S.  E.  99.  When  the  plaintiff  proved  that 
the  switchman  knew  her  husband  was  upon  the  track,  then 
the  burden  was  on  the  railway  company  to  show  that  the 
death  could  not  have  been  averted  by  the  exercise  of  proper 
care.  The  company  owed  the  deceased  no  duty  except  not 
to  hart  him  willfully  or  negligently  after  his  presence  became 
known  to  its  servants  in  the  operation  of  the  locomotive. 
Grady  v.  Railroad  Co.,  sapra.  But  when  the  company  was 
charged  with  knowledge  of  the  presence  of  a  trespasser  en  its 
track  it  immediately  owed  the  trespasser  the  duty  of  exercis- 
ing ordinary  care  and  diligence  to  prevent  any  injury  to  him. 
The  signal  of  the  switchman  was  not  heeded.  The  conclu- 
sion of  the  switchman  was  that  the  signal  could  not  have 
been  observed  by  the  engineer  because  of  his  location  on  the 
footboard  of  the  tender.  Let  this  be  granted.  The  record 
does  not  disclose  whether  or  not  there  was  a  fireman  on  the 
engine.  If  there  was  a  fireman,  and  he  had  been  on  his  box, 
he  probably  would  have  observed  the  signal;  and,  if  he  did 
observe  it,  bis  duty  would  have  been  to  have  acted 
with  reference  thereto.  Assuming  there  was  a  fireman, 
the  evidence  is  silent  as  to  his  position,  or  his  knowl- 
edge of  the  signal.  He  may  have  been  engaged  in 
other  duties  which  would  have  prevented  him  from 
seeing  the  signal,  but  this  did  not  appear  from  the  evi- 
dence. If  there  was  no  fireman,  then  it  would  become  a 
question  as  to  whether  the  switchman  exercised  due  care 
in  placing  himself  on  the  footboard  of  the  engine  so  that  his 
signals  could  not  be  seen  by  the  engineer.  The  plaintiff's  evi- 
dence establishing  a  duty  on  the  part  of  the  railroad's  serv- 
ants to  exercise  ordinary  diligence  in  avoiding  any  injury  to 
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the  person  of  the  plaintifi's  husband,  and  the  factum  of  the 
iniury  by  the  operation  of  the  engine,  was  sufiBcient  to 
raise  the  presumption  of  negligence  against  the  company. 
Civ.  Code  1895,  §  2321.  Of  course,  the  defendant  might  show 
that  due  care  was  exercised  so  as  to  rebut  the  presumption, 
but  until  that  was  done  the  plaintiff's  right  to  recover  existed. 
The  court  should  have  submitted  the  cas?  to  the  jury  for  them 
to  determine  whether  the  defendant's  servants  exercised  ordi- 
nary care  after  the  presence  of  the  deceased  on  the  track  be- 
came known  to  its  servants,  or  whether,  under  all  the 
circumstances  of  the  case,  the  killing  of  the  plaintiff's  hus- 
band was  wanton  or  willful. 

Judgment  reversed.     All  the  Justices  concur. 


MANNING  V,  ILLINOIS  CEJNT.  R.  CO. 

(Court  of  Appeals  of  Kentucky,  Jan.  26,  1905.) 

[84  S.  W.   Rep.  565.] 

Railroads— Trespasser  on  Track — Care  Required  of  Train  Operatives.* 

There  can  be  no  recovery  for  injuries  to  one  run  into  by  a  train  while 
walking  on  the  track  in  the  absence  of  evidence  that  the  operatives  of 
the  train  saw  the  trespasser  and  failed  to  use  ordinary  care  thereafter. 

Appeal  from  Circuit  Court,  Graves  County. 
''Not  to  be  officially  reported." 

Action  by  J.  J.  Manning  against  the  Illinois  Central  Rail- 
road Compasy.  Prom  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

W.  J.  Webb  and  S.  H.  Crossland,  for  appellant. 
Robbins  &  Thomas,  J.  M.  Dickinson,  and  Pirtle  &  Trabue, 
for  appellee. 

HOBSON,  C.  J.  Appellant,  on  May  i,  1902,  lived  north  of 
the  station  Boaz  on  appellee's  road,  and  was  walking  along  the 
railroad,  going  south  to  his  work,  which  was  beyond  the  sta- 
tion. As  he  went  along,  a  train  passed  him,  also  going  south, 
which  pulled  in  on  the  side  track  at  the  station,  and  when  he 
reached  the  side  track  he  walked  down  the  main  track.  He 
heard  a  second  train  coming  southward  down  the  railroad, 
and,  supposing  that  it  would  come  in  on  the  main  track, 
€i;ossed  over  to  the  side  track,  and,  without  looking  back, 
proceeded  to  walk  on  down  the  side  track  in  the  direction  of 
the  first  train,  which  had  stopped  on  the  side  track  some 
distance  south  of  him.  While  he  was  thus  walking  along  the 
side  track,  the  second  train,  when  it  reached  the  switch,  also 
took  the  side  track,    pulling  in   behind  the  first,  to   leave 

•See  foot-notes  appended  to  Rawitzer  v.  St.  Paul  City  Ry.  Co.  (Minn.), 
13  R.  R.  R.  91,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  91. 


Vol  15  R  R  R— Vol  38  Am  &'  Eng  R  Cas.  N  S        179 

Manninf^  v,  Illinois  Cent.  R.  Co 

the  main  track  clear  for  a  passenger  train,  and  in  so  doing 
ran  upon  him,  and  knocked  him  ofif  the  track,  while  he  had 
his  back  to  it,  and  was  under  the  impression  that  this  train 
was  on  the  main  track.  He  sued  to  recover  for  his  injuries, 
and  at  the  conclusion  of  all  the  evidence  the  court  instructed 
the  jury  peremptorily  to  find  for  the  defendant. 

Appellant  complains  of  the  action  of  the  court,  and  relies 
on  the  case  of  Wilmuth's  Adm'r  v.  L  C.  R.  R.  Co.,  76  S.  W. 
193,  25  Ky.  Law  Rep.  671.  That  case  is  rested  on  the  idea 
that  the  engineer  saw  the  man  on  the  track  200  feet  away 
from  bim,  and,  after  perceiving  his  danger,  failed  to  exer- 
cise ordinary  care  for  his  safety;  or  at  least  that  there  was 
evidence  from  which  the  jury  might  properly  so  find.  There 
was  no  evidence  in  this  case  that  the  engineer  saw  the  appel- 
lant before  he  was  struck,  or  that  his  presence  on  the  track 
was  perceived  by  any  one  on  the  train  in  time  to  avert  the 
danger  to  him  by  ordinary  care.  The  plaintiff's  evidence 
failed  to  show  that  his  presence  on  the  side  track  was  seen 
by  those  in  charge  of  the  train,  and  under  the  well-settled 
rule  that  he  was  a  trespasser  the  company  ^as  under  no 
obligation  to  maintain  a  lookout  for  him,  and  is  not  responsi- 
ble to  him,  unless  his  danger  was  perceived,  and  there  was 
after  this  a  failure  to  use  ordinary  care  for  his  safety.  The 
court  should  have  sustained  the  defendant's  motion  for  a 
peremptory  instruction,  made  at  the  conclusion  of  the  plain- 
tiff's evidence.  The  testimony  for  the  defendant  in  no  way 
strengthened  the  plaintiff's  case.  The  proof  by  the  engineer 
was  that  by  reason  of  the  curve  he  could  not  see  the  plaintiff, 
as  the  engine  obstructed  his  view.  The  fireman  testified 
that  he  was  putting  in  coal,  and  when  he  looked  out  and  saw 
the  plaintiff  be  at  once  called  to  the  engineer,  who  did  all  he 
could  then  to  stop  the  train.  Under  all  the  evidence  we 
are  satisfied  from  the  proof  that  the  flagman  of  the  first  train 
had  turned  the  switch,  and  that  the  second  train  ran  in  on 
the  side  track  very  close  behind  plaintiff,  and  stuck  him  very 
soon  after  he  walked  from  (he  main  track  to  the  side  track. 
But  whether  this  is  true  or  not,  and  if  it  be  conceded  that  he 
was  struck  after  he  had  been  on  the  side  track  some  distance, 
and  far  enough  for  the  engineer  to  have  seen  him  after 
rounding  the  curve,  still  t^ie  fact  remains  under  the  evidence 
that  he  did  not  see  him,  and  the  peremptory  instruction  was 
properly  given.  The  bell  on  the  train  was  ringing,  but  it  is 
plain  that  the  plaintiff  supposed  that  the  train  was  on  the 
main  track,  and  therefore  did  not  look  back. 

Judgment  affirmed. 
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SMITH  V,  CHICAGO,  M.  &  ST.  P.  RY.  CO. 
(Supreme  Court  of  Wisconaia,  Jan.  31, 1905.) 

[102  N.W.  Rep.  336.1 

Personal  Injuries— Notice  of  Claim— Service  of  Notice — Construction 
of  Statute.* 
Rev.  St.  1898,  §  4222,  subd.  5,  requirinR-  as  a  condition  precedent  to 
an  action  for  injuries  that  a  notice  of  the  injuries,  etc.,  shall  be  served 
on  the  one  claimed  to  be  responsible,  in  the  manner  required  for  service 
of  summons  in  courts  of  record,  is  mandatory,  and  service  on  the  claim 
agent  of  a  railroad  company  is  insufficient. 

Same— Same— Waiver  of  Other  Notice — Estoppel. 

Rev.  St.  1898,  {  4222,  subd.  5,  requires  as  a  condition  precedent  to  an 
action  for  injuries  that  a  notice  of  the  injuries,  etc.,  shall  be  served  on 
the  one  claimed  to  be  responsible,  in  the  manner  required  for  service  of 
summons  in  courts  of  record  :  helcL^  that  where  a  notice  was  served  on 
the  claim  ag^ent  of  a  railroad,  and  he  corresponded  with  the  injuries 
partly  about  the  claim,  but  did  nothing  to  indicate  that  no  other  notice 
would  be  required,  and  it  did  not  appear  that  the  injured  party  was  mis- 
led, the  railroad  was  not  estopped  to  deny  a  waiver  of  any  other  notice. 

Appeal  froDj  Circuit  Court,  Rock  County;  B.  F.  Dunwid- 
die,  Judge. 

Action  by  Herbert  U.  Smith  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  Prom  a  judgnient  for  plain* 
tifi,  defendant  appeals.     Reversed. 

This  action  was  commenced  against  defendant,  a  railroad 
corporation,  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff.  The  complaint  alleges  that  the 
injuries  were  sustained  on  the  7th  day  of  February,  1899, 
while  plaintiff  was  a  passenger  on  defendant's  road;  that 
shortly  after  the  injury  considerable  correspondence  was  had 
between  the  plaintiff's  attorney  and  defendant's  claim  agents 
Hinsey,  concerning  the  injury,  and  that  notice  of  the  injury 
was  given  to  Hinsey;  that  after  full  investigation  of  the 
claim,  and  on  June  2,  1899,  Hinsey  denied  liability,  and  re- 
fused to  pay;  that  the  action  was  not  commenced  until  more 
than  four  years  after  injury;  that  Hinsey  had  the  manage- 
ment of  all  claims  against  defendant  and  authority  to  settle 
or  compromise  the  same,  but  it  does  not  appear  that  he  had 
any  authority  to  waive  notice  of  injury,  nor  does  it  appear 
that  notice  of  the  injury  was  given  to  defendant  in  the  man- 
ner provided  for  the  service  of  summons  in  courts  of  record. 
Defendant  demurred  to  the  complaint  for  the  reason,  among 
others,  that  no  notice  of  injury  was  given.  From  the  order 
overruling  demurrer  this  appeal  is  taken. 

H.  H.  Field  and  Thos.  S.  Nolan,  for  appella  nt. 
Wm.  Smith  and  H.  L.  Maxfield,  for  respondent. 

*For  the  authorities  in  this  series  on  the  subject  of  notice  of  claims 
against  railroad  companies,  see  foot-note  appended  to  Chicagfo,  B.  &  Q. 
R.  Co.  V,  Hammond  (111.),  12  R.  R.  R.  561,  35  Am.  &  £^ng.  R.  Cas.,  N. 
8.,  561. 
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KERWIN»  J.  (after  statinR  the  facts).  The  only  qaestiooa 
presented  are:  First,  whether  notice  of  injury  served  upon 
Hinsey,  claim  agent,  was  sufficient;  second,  if  not,  whether 
notice  had  been  waived. 

I.  The  first  question  turns  on  the  construction  of  subdi- 
vision 5  of  section  4222,  Rev.  St.  1898.  which  reads  as  fol- 
lows: ^'No  action  to  recover  damages  for  an  injury  to  the 
person  shall  be  maintained  unless,  within  one  year  after  the 
happening  of  the  event  causing  such  damages*  notice  in  writ- 
ing, signed  by  the  party  damaged,  his  agent  or  attorney,  shall 
be  served  upon  the  person  or  corporation  by  whom  it  is  claimed 
such  damage  was  caused,  stating  the  time  and  place  where  such 
damage  occurred,  a  brief  description  of  the  injuries,  the  man- 
ner in  which  they  were  received  and  the  grounds  upon  which 
claim  is  made  and  that  satisfaction  thereof  is  claimed  of  such 
person  or  corporation.  Such  notice  shall  be  given  in  the 
manner  required  for  the  service  of  summons  in  courts  of 
record.  *  *  *'»  This  statute  is  clear  and  unambiguous, 
and  if  its  words  be  given  their  plain,  obvious,  and  ordinary 
meaning  there  can  be  no  room  for  doubt  that  the  Legislature 
intended  notice  should  be  given  in  the  manner  provided  for 
the  service  of  summons  in  courts  of  record.  ''It  is  beyond 
question  the  duty  of  courts  in  construing  statutes  to  give 
effect  to  the  intent  of  the  lawmaking  power,  and  seek  for  that 
intent  in  every  legitimate  way,  but  *  *  *  first  of  all  in 
the  words  and  language  employed;  and  if  the  words  are  free 
from  ambiguity  and  doubt,  and  express  plainly,  clearly,  and 
distinctly  the  sense  of  the  framers  of  the  instrument,  there  is 
no  occasion  to  resort  to  other  means  of  interpretation." 
Sutherland  on  Statutory  Construction,  §  237:  Newell  v. 
People  ez  rel.  Phelps,  7  N.  Y.  9;  Ogden  v.  Giidden,  9  Wis. 
46;  Battis  V.  Hamlin,  22  Wis.  669;  Mundt  v.  S.  &  R  du  L. 
R.  Co.,  31  Wis.  451:  Bolaod  v.  Gillett,  44  Wis.  329;  Gilbert 
V.  Dutruit,  91  Wis.  661,  65  N.  W.  Sii.  If  the  words  of  a  stat- 
ute are  plain,  they  must  be  strictly  followed,  but,  if  they  are 
ambiguous,  the  whole  context  must  be  looked  to  for  their 
explanation.  Potter's  Dwarris,  126.  ''When  the  meaning 
of  a  statute  is  clear,  and  its  provisions  are  susceptible  of  but 
one  interpretation,  that  sense  must  be  accepted  as  the  law. 
Its  consequences,  if  evil,  can  only  be  avoided  by  a  change  of 
the  law  itself,  to  be  effected  by  the  Legislature,  and  not  by 
judicial  construction."  Sutherland  on  Statutory  Construc- 
tion, §  238.  The  Legislature  in  the  statute  in  question  here 
used  words  of  plain  and  definite  import,  and  to  put  a  construc- 
tion upon  them  different  from  the  ordinary  meaning  of  the 
words  used  would  be  holding  that  the  Legislature  did  not 
mean  what  it  has  expressed.  The  statute  plainly  provides 
that  service  of  notice  shall  be  made  in  the  manner  provided 
for  the  service  of  summons  in  courts  of  record.  These  words 
cannot  be  construed  to  mean  that  the  service  ''may''  be 
made  in  some  other  manner  without  doing  violence  to  the 
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express  laDguagfe  of  the  statute.  It  is  claimed  by  respondent 
that  the  word  ''shall"  is  directory,  and  may  be  construed  to 
mean  ''may,"  and  several  cases  are  cited  where  the  word 
"shall"  used  in  statutes  has  been  held  to  mean  "may"; 
but  this  doctrine  does  not  apply  to  the  case  at  bar.  Suther- 
land on  Statutory  Construction,  §  460.  "Where  an  existing 
right  or  privilege  is  subjected  to  regulation  by  a  statute  in 
negative  words,  or  those  which  import  that  it  is  only  to  be 
exercised  in  a  prescribed  manner,  the  mode  so  prescribed  is 
imperative."  Sutherland  on  Statutory  Construction,  § 
459;  State,  on  Complaint  of  Doerflinger  v.  Hilmantel,  21 
Wis.  566,  574.  The  statute  in  question  imposes  a  positive 
limitation  or  regulation  upon  the  right  to  commence  actions 
for  personal  injuries,  and  provides  that  notice  shall  be  served 
within  one  year,  and  served  in  a  specified  manner.  Such 
provision  is  imperative,  and  not  permissive.  If,  under  this 
statute,  any  other  or  different  service  than  that  clearly  pro- 
vided for  can  be  made,  the  plain  language  of  the  statute  will 
be  defeated.  Whether  this  statute  is  a  wise  one,  or  whether 
some  other  service  might  not  be  as  effectual,  is  not  a  question 
for  the  courts.  Where  the  statute  is  plain  and  unambiguous, 
and  there  is  no  room  for  doubt  as  to  the  intention  of  the 
Legislature,  it  is  the  duty  of  the  court  to  enforce  it.  Newell 
V.  People  ex  rel.  Phelps,  7  N.  Y.  9;  Gilbert  v.  Dutruit,  91 
Wis.  661,  65  N.  W.  511.  Mr.  Justice  Marshall,  in  Gilbert  v. 
Dutruit,  supra,  quoting  Vattel,  says:  "It  is  not  allowable  to 
interpret  what  has  no  need  of  interpretation.  When  the 
meaning  is  evident,  and  leads  to  no  absurd  conclusions,  there 
can  be  no  reason  for  refusing  to  admit  the  meaning  which 
the  words  naturally  present.  To  go  elsewhere  in  search  of 
conjecture  in  order  to  restrict  or  extend  the  act  would  be  but 
an  atte;npt  to  elude  it.  Such  a  method,  if  once  admitted, 
would  be  exceedingly  dangerous,  for  there  would  be  no  law, 
however  definite  and  precise  in  its  language,  which  might 
not,  by  interpretation,  be  rendered  useless."  It  is  quite 
obvious  that  the  Legislature  intended  to  provide  a  plain  and 
certain  manner  for  the  service  of  notice  in  personal  injury 
cases,  and,  the  st-atute  being  positive  and  explicit,  its  pro- 
visions cannot  be  dispensed  with,  or  any  other  manner  of 
service  substituted.  Sowle  v.  Tomah,  81  Wis.  349,  51  N.  W. 
571;  Curry  V.  City  of  Buffalo,  135  N.  Y.  366,  32  N.  E.  80; 
Atkinson  v.  Chicago  &  N.  W.  R.  Co.,  93  Wis.  362,  67  N.  W. 
703;  Borst  V.  Sharon  (Sup.)  48  N.  Y.  Supp.  996. 

2.  It  is  chimed,  however,  by  respondent,  that  the  corres- 
pondence between  attorney  of  plaintiff  and  defendant's  claim 
agent  amounted  to  ^  waiver  of  any  other  or  further  notice.  It 
does  not  appear  from  the  record  that  Hinsey  waived  the 
notice  provided  by  statute,  nor  that  he  had  any  authority  to 
do  so.  The  alleged  waiver  is  pleaded  as  an  estoppel,  but 
all  the  elements  of  estoppel  appear  to  be  wanting.  Nothing 
was  said  or  done  by  Hinsey  indicating  that  no  further  notice 
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would  be  reqaired,  nor  does  it  appear  that  plaintiff  was  misled 
by  the  acts  of  defendant,  or  indaced  to  believe  that  no  other 
notice  would  be  required.  We  are  therefore  unable  to  dis- 
cover anything  from  the  record  which  would  justify  the  court 
in  holding  that  there  was  a  waiver  of  the  notice  required. 
Borst  V.  Sharon  (Sup.)  48  N.  Y.  Supp.  9g6;  First  National 
Bank  of  Elkhorn  v.  Wood,  26  Wis.  500.  It  follows  from  what 
has  been  said  that  the  statute  in  question  is  mandatory,  and 
requires  the  service  of  notice  in  the  manner  provided  for  serv* 
ice  of  summons  in  courts  of  record,  and  that  such  service 
had  not  been  waived.  The  complaint,  therefore,  fails  to 
state  a  cause  of  action,  and  the  order  overruling  the  demurrer 
should  be  reversed. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  according  to  law. 


SHADE'S  ADM'R  v.  COVINGTON-CINCINNATI  ELEVATED  R.  & 

TRANSFER  A  BRIDGE  CO. 

(Court  of  Appeals  of  Kentucky,  Feb.  1, 1905.) 

[84  8.  W.  Rep.  733.] 

Evidence — Statements  to  Physician — Causa  of  Injury— Ras  QastaB.* 

The  statement  by  one  injured,  some  time  after  the  injury,  to  her  phy- 
sician,  that  the  injury  was  caused  by  a  fall  on  ice  on  defendant's  toU- 
bridg^e,  was  not  admissible  as  res  g^estae  in  an  action  for  the  injury. 

Appeal  from  Circait  Court,  Kenton  County. 

''To  be  oflBcially  reported." 

Action  by  Eliza  Shade's  administrator  against  the  Cov- 
ington-Cincinnati  Elevated  Railroad  &  Transfer  &  Bridge 
Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Myers  &  Howard,  for  appellant. 
Galvin  &  Galvin,  for  appellee. 

O'REAR,  J.  Eliza  Shade  was  discovered  on  i8th  of  Feb- 
ruary, 1902,  on  or  near  the  northern  end  of  appellee's  bridge, 
injured;  her  leg.  or  one  bone  of  it,  being  broken.  Possibly 
she  was  otherwise  hurt.  She  was  sent  in  a  carriage  to  her 
home,  in  Covington,  and  died  in  a  few  weeks.  Whether  she 
died  of  the  injuries  received  on  the  bridge  was  not  proven. 
In  this  suit  by  her  administiator  against  appellee,  the  owner 
of  the  toll  bridge,  to  recover  damages  for  her  injury  and 
death,  the  plaintiff  declared  upon  the  negligence  of  appellee 
in  suffering  its  bridge  to  be  and  remain  in  unfit  condition  by 
the  accumulation  of  ice  and  snow   upon   the  passenger  foot- 

*For  the  authorities  in  this  series  on  the  question  whether  statements 
of  injured  persons  are  res  g-estse,  see  foot-note  appended  to  Williams  v. 
Southern  Ry.  (S.  Car.),  12  R.  R.  R.  604,  35  Am.  &  ^ng.  R.  Cas.,  N.  S., 
604. 
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way.    At  the  close  of  tbe  evidence  the  coart  peremptorily 
directed  a  verdict  for  tbe  defeDdant. 

It  is  doabtfal  wbether  tbere  was  any  evidence  tbat  the 
bridge  was  in  an  unfit  condition  for  travel  by  pedestrians 
at  tbe  place  and  at  tbe  time  where  Mrs.  Shade  fell,  if  she 
fell  on  the  bridge.  Tbat  there  was  considerable  ice  and  snow 
elsewhere  and  at  other  times  on  tbe  bridge  does  not  satisfy 
plaintiffs  allegation  or  sustain  his  action.  But  assuming 
that  there  was  at  least  a  scintilla  of  evidence  tbat  tbe  bridge 
was  in  dangerous  condition  throughout  from  the  accumula- 
tion of  ice  and  snow  negligently  allowed  by  appellee  during 
tbe  whole  of  the  day  Mrs.  Shade  was  injured,  there  is  still  a 
hiatus  in  plaintiff's  case.  There  was  no  proof  that  she  fell 
because  of  the  ice  and  snow,  or  that  she  was  herself  in  the 
exercise  of  due  care,  or  tbat  her  injuries  were  caused  by  the 
condition  of  the  bridge.  The  witness  Waring  does  not  at  all 
identify  Mrs.  Shade  as  one  of  the  persons  whom  he  says 
he  helped  up  from  falls  about  tbat  time.  Indeed,  his  evi- 
dence rather  shows  that  she  was  not.  Plaintiff's  case  rested, 
if  it  can  be  maintained  at  all,  upon  the  declaration  made  by 
Mrs.  Shade  to  her  physician,  some  time  after  she  had  been 
taken  to  her  home,  that  she  had  fallen  on  the  ice  on  the  C. 
&  O.  Bridge  (the  name  by  which  appellee's  bridge  is  popu- 
larly called).  It  is  contended  by  appellant  that  her  declara- 
tions made  to  her  physician  in  explanation  of  the  cause  of 
her  injury,  and  made  to  him  to  enable  him  to  treat  it,  are  of 
the  res  gestae,  and  receivable  in  evidence  as  such.  ^'Where 
the  bodily  and  mental  feelings  of  a  party  are  to  be  proved,  the 
usual  and  natual  expressions  of  such  feelings,  made  at  the 
time,  are  considered  competent  and  original  evidence  in  his 
favor.  Tbere  are  ills  and  pains  of  the  body,  which  are 
proper  subjects  of  proof  in  a  court  of  justice,  which  can  be 
shown  in  no  other  way.  Such  evidence,  however,  is  not  to  be 
extended  beyond  the  necessity  on  which  the  rule  is  founded. 
Anything  in  the  nature  of  narration  or  statement  is  to  be  care- 
fully excluded,  and  the  testimony  is  to  be  confined  strictly 
to  such  complaints,  exclamations,  and  expressions  as  usu- 
ally and  naturally  accompany  and  furnish  evidence  of  a  pres- 
ent, existing  pain  or  malady."  Bacon  v.  Charlton,  7  Cush. 
586.  Here  the  party  whose  statement  is  offered  to  be  proved 
was  suffering  from  a  physicial  injury.  What  she  said  to  her 
physician  as  to  the  pain  it  then  caused  her,  and  the  effect  it 
had  upon  her  senses,  was  necessary  for  him  to  know  in  order 
that  he  might  intelligently  treat  the  injury.  Under  such  cir- 
cumstances, it  is  presumed  that  the  party  suffering  will  state 
truly  how  she  is  affected,  as  otherwise  the  medical  man  might 
be  at  a  loss  as  to  the  remedies  needful  to  her  condition.  Tbe 
incentive  for  a  fair  statement  is  so  great  that  the  presump- 
tion is  she  will  not  bastard  an  untruth  to  better  her  financial 
condition,  as  by  fabricating  a  basis  of  claim  against  the  per- 
son charged  with  her  injury  at  the  expense  of  her  permanent 
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health,  or  may  be  of  ber  life.  For  tbat  reason  the  law  allows 
the  proof  of  wbat  sbe  said  to  her  physiciaD  at  the  time  of  bis 
ezamination,  as  part  of  the  res  gestae.  What  the  injared 
party  may  have  said  to  any  one  at  the  time  of  the  iojary,  or 
so  immediately  after  it  as  to  be  regarded  part  of  ]t»  as  being 
the  verbal  part  of  a  contiouiog  occnrreoce,  would  also  be  ad- 
mitted, upon  familiar  groaods.  What  was  said  after  the 
lapse  of  some  minates — a  half  hoar  or  so  in  this  case — to  the 
attending  physician,  to  aid  him  in  determining  the  nature  of 
the  injury  and  to  prescribe  a  remedy  or  treatment,  is  allowed, 
as  an  extension  of  the  same  rule  of  evidence.  It  rests 
logically  upon  the  necessity  of  the  case.  It  is  matter  proper 
to  be  shown,  and  not  susceptible  generally  of  being  otherwise 
proven.  But  it  must  stop  with  the  necessity  for  it.  It  was 
necessary  for  the  physician  to  know  whether  the  patient  was 
suffering,  and  where  the  pain  was,  and  as  to  its  character.  It 
was  also  proper  that  he  should  know  how  the  injury  was  in- 
flicted, as  upon  that  knowledge  nis  treatment,  in  part,  might 
depend.  So  it  was  competent  to  show  that  the  patient  said 
sbe  had  received  a  blow  on  her  head,  if  she  did  say  it,  and  how 
she  was  otherwisie  hurt.  But  it  was  wholly  immaterial  to  the 
physician's  understanding  what  it  was  necessary  for  him  to 
know  in  treating  the  injuries  whether  she  fell  on  appellee's 
bridge  or  elsewhere,  or  that  she  fell  on  ice. 

The  opinion  in  Omberg  v.  U.  S.  Mutual  Accident  Ass'n, 
loi  Ky.  303,  40  S.  W.  909,  72  Am.  St.  Rep.  413,  is  relied  on 
by  appellant.  In  that  case  the  patient,  who  was  suffering 
from  an  inflamed  toe,  the  result  of  septic  poisoning,  told  his 
physician  that  it  was  caused  by  a  mosquito  bite  at  the 
affected  spot.  The  evidence  was  held  to  be  competent  on 
the  ground  that  the  statement  was  necessary,  or  at  least 
proper,  to  enable  the  physician  to  understand  the  illness,  and 
was  part  of  the  description  of  the  wound,  and  inseparable 
from  the  patient's  complaint  with  respect  thereto.  But  the 
court  was  careful  to  restrict  the  application  of  the  rule  to 
statements  made  by  the  patient  to  the  physician  in  the  treat- 
ment of  the  malady,  and  added,  ''A  narrative  of  the  events 
attending  the  mishaps  would  not  be  competent."  Nor  was 
a  narrative  of  the  events  attending  the  mishap  competent  in 
this  case. 

The  judgment  must  be  affirmed. 


CHICAGO,  B.  A,  Q.  R.  CO.  v.  SEVCEK. 

(Supreme  Court  of  Nebraska,  Dec.  7, 1904.) 

[101  N.   W.  Rep.  981.] 

Station  Grounds — Duty  to  Fence. 

Where  a  railroad  company  outside  of  the  limits  of  a  city,  town,  or 
▼illage  has  established  a  flag  station  with  platform,  elevator,  office,  and 
scales,  coalhouse,  corn  cribs,  etc.,  for  public  use,  it  is  not  bound,  under 
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the  provisions  of  the  statute  requirinfj:  railroads  to  be  fenced,  to  fence 
its  road  in  such  a  manner  as  to  prevent  the  public  from  having  proper 
access  to  its  station  grounds. 

Same — Same. 

The  failure  to  fence  is  excusable,  however,  only  to  an  extent  suffi- 
cient to  afford  the  public  and  the  railroad  company  necessary  facilities 
for  transacting*  the  business  reasonably  to  be  expected  at  this  locality. 

Same— Same— Killing  Stock— Liability  Fixed  by  Place  of  Entry  * 

It  is  the  locality  where  animals  pass  onto  the  right  of  way  that  deter- 
mines the  liability  of  the  company,  as  between  a  place  where  the  statute 
requires  it  to  fence  its  road  and  a  locality  which  it  is  not  required  to 
fence. 

Killing  Stock— Failure  to  Fence— Liability. 

Under  the  facts  in  this  case,  held  that  the  railroad  company  was  not 
excused  from  fencing  its  road  at  the  point  where  the  animals  went 
upon  the  right  of  way,  and  that  it  was  liable  for  the  killing  of  the  same. 

(Syllabus  by  the  Court.) 

Commissioners*  Opinion.  Error  to  District  Court,  Howard 
Coanty;  Gutterson,  Jadge. 

Action  by  Albert  Sevcek  against  the  Chicago,  Burlington 
&  Quincy  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for  plaintiff  in  error. 
T.  T.  Bell,  for  defendant  in  error. 

LETTON,  C.  The  sole  question  presented  in  this  case 
is  whether  or  not  the  railroad  company  is  liable  for  the  kill- 
ing of  six  hogs  belonging  to  defendant  in  error,  which  were 
killed  at  a  point  within  the  station  grounds  at  the  station  of 
Warsaw,  in  Howard  county.  Warsaw  is  a  flag  station  on  the 
line  of  the  railroad.  There  is  no  town  or  village  at  the 
station,  but  there  is  a  platform,  sidetrack,  elevator,  office,  and 
scales,  stockyards,  coalhouse,  and  corn  cribs.  The  railroad 
track  runs  nearly  straight  east  and  west,  a  side  track  being 
on  the  south  side  of  the  main  track,  about  900  feet  long.  At 
this  point,  for  a  distance  of  about  1,200  feet,  the  right  of  way 
is  200  feet  wide,  on  the  north  side  of  the  track  being  50  feet 
and  on  the  south  side  150  feet  from  the  center  line  of  the 
track.  The  elevator,  stockyards,  corn  crib,  and  coalhouse 
are  all  situated  upon  the  south  side  of  the  track,  while  the 
platform  is  upon  the  north  side.  There  is  also  upon  these 
grounds  a  house  which  is  occupied  part  of  the  year  by  a  man 
who  attends  to  buying  and  shipping  grain  at  the  elevator. 
A  public  highway  runs  across  the  right  of  way  between  the 
stockyards  and  the  elevator  almost  at  right  angles  to  the 
track.  The  evidence  shows  that  Warsaw  is  a  time  card 
station,  which  has  the  time  for  the  arrival  and  departure  of 
trains  set   down;  that  no  ticket  office  or  waiting  room   is 

*See  monog^raph  appended  to  Macon  &  B.  R.  Co.  v,  Revis  (6a.),  12  R. 
R.  R.  787,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  787  ;  Sappington  v.  Chicago 
A  A.  Ry.  Co.  (Mo.),  3  R.  R.  R.  862,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  862 ; 
note,  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  684  ;  Eaton  v.  McNeill  (Ore.),  8  Am. 
A  Eng.  R.  Cas.,  N.  S..  680  ;  Patrie  v.  Oregon  Short  LineR.  Co.  (Idaho), 
14  Am.  A  Eng.  R.  Cas.,  N.  8.,  39. 
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there,  and  no  tickets  are  sold  at  the  station,  bat  that  tickets 
are  sold  from  other  points  to  that  place.  There  are  usually 
from  40  to  50  car  loads  of  freisfbt  per  year,  and  grain,  live 
stock,  emigrant  movables,  and  machinery,  baggage,  and 
trunks,  and  people  are  loaded  and  unloaded  at  the  platform, 
stock  is  shipped  and  received  at  the  stockyards,  and  coal  re- 
ceived and  sold  at  the  coalhouse. 

Section  10,020,  c.  47,  Cobbey's  Ann.  St.  1903,  requires  all 
railroads  to  erect  and  maintain  fences  on  the  sides  of  their 
railroad  sufficient  to  prevent  cattle,  horses,  sheep,  and  hogs 
from  getting  on  the  railroad,  except  at  the  crossings  of  pub- 
lic roads  and  highways,  and  nvithin  the  limits  of  towns,  cities, 
and  villages,  and  requires  them  at  all  road  crossings  to  main- 
tain cattle  guards  sufficient  to  prevent  cattle,  horses,  sheep, 
and  hogs  from  getting  onto  such  railroad,  and  makes  the 
railroad  corporation  liable  for  damages  to  stock  killed  or 
injured  where  the  fences  and  guards  are  not  in  sufficiently 
good  repair  to  accomplish  the  object  for  which  the  same  are 
prescribed.  If  this  statute  is  to  be  construed  literally,  the 
only  exception  to  the  requirement  of  fencing  is  in  public 
highways  and  within  the  limits  of  towns,  cities,  and  villages; 
and,  since  Warsaw  is  neither  a  town,  city,  nor  village,  the  de- 
fendant in  error  has  no  defense.  Must  the  statute  be  strictly 
and  literally  construed?  This  statute  has  heretofore  come 
before  this  court  for  construction  with  reference  'to  the  duty 
of  the  railroad  company  to  fence  near  its  switch  tracks.  In 
C,  B.  &  Q.  Ry.  Co.  v.  Hogan,  27  Neb.  801,  43  N.  W.  1148, 
where  it  was  stipulated  that  the  corporate  limits  of  a  city, 
with  buildings  thereon,  extended  along  one  side  of  the  various 
side  tracks  of  a  railway,  the  land  on  the  other  side  not  being 
platted,  that  the  side  tracks  were  necessary  for  the  business 
of  the  company,  and  that  it  would  be  inconvenient  and  un- 
safe to  the  employees  of  the  company  if  the  cattle  guard  and 
fence  were  erected,  it  was  held  that  the  railway  company  wis 
not  required  to  fence  its  tracks  at  that  point.  Upon  a  rehear- 
ing the  former  conclusion  was  reaffirmed,  and  the  action  was 
reversed  and  dismissed.  30  Neb.  686,  46  N.  W.  1015.  In 
Union  Pacific  Ry.  Co.  v.  Knowlton,  43  Neb.  751,  62  N.  W. 
203,  an  animal  was  killed  at  a  point  about  midway  between 
the  limits  of  the  city  of  Lincoln  and  the  village  of  West 
Lincoln.  On  the  part  of  the  railroad  company  it  was  con- 
tended that  the  point  was  within  the  actual  limits  of  the 
Lincoln  yard,  that  the  track  was  in  constant  use  in  the  mak- 
ing up  of  trains,  and  that  a  fence  thereon  would  be  dangerous 
to  employees.  The  court  says:  '4t  is  conclusively  shown 
that  the  defendant's  depot  grounds  are  situated  more  than 
a  mile  distant  from  the  point  of  collision.  Nor  is  there  in  the 
record  any  evidence  tending  to  prove  that  the  use  of  the 
track  between  Lincoln  and  West  Lincoln  was  necessary  in 
the  making  up  of  trains,  or  that  the  facilities  afiorded  by  the 
tracks  within  the  yard  limits  were  insuffic  ent  for  that    pur- 
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pose.  The  most  that  can  be  claimed  by  the  defendant  is  that 
it  is  convenieiSit  for  it  to  use  the  track  in  question  in  making 
op  its  trains,  and  that  it  was  occasionally  used  for  that  par- 
pose.  The  Legislature  could  not  have  intended  the  pro- 
vision of  the  exception  above  noted  to  include  tracks  outside 
of  the  limits  of  cities,  towns,  and  villages  remote  as  is  this 
one  from  the  depot  grounds  and  side  tracks,  and  not  nec- 
essary for  use  in  making  up  trains."  In  Minnesota  a  similar 
statute  made  no  exceptions  as  to  fencing  within  cities  or 
villages,  and  the  court  held  that  there  was  no  reason  why  the 
requirements  of  the  act  should  not  apply  within  cities  and 
villages  as  well  as  in  the  country,  and  that  other  provisions 
of  the  law  with  reference  to  obstructing  streets  and  highways 
would  prevent  the  inclosure  of  the  railroad  track  at  such 
points.  The  court  further  said,  however:  ''There  is 
another  exception  implied  as  to  places  required  to  be  left 
open  by  the  public  necessity  or  convenience,  such  as  grounds 
about  stations,  which  are  used  for  the  entrance  or  exit  of  pas- 
sengers or  the  receipt  and  delivery  of  freight;  but  this  public 
convenience  is  the  limit  of  the  exception."  Greeley  v.  St. 
Paul,  M.  &  M.  Ry.  Co.,  33  Minn.  136,  22  N.  W.  179,  53  Am. 
Rep.  46.  The  statute  is  an  exercise  of  the  police  power  of 
the  state  enacted  for  the  welfare  not  of  the  railroad,  bat 
of  the  people.  The  object  of  statutes  of  this  nature  is 
primarily  th^  benefit  of  the  public,  and  secondarily  for  the 
benefit  of  private  individuals.  In  its  construction,  therefore, 
courts  must  give  that  construction  which  is  most  for  the  pub- 
lic benefit,  and  must  consider  in  a  secondary  degree  what  is 
the  interest  of  the  individual.  To  enforce  the  statute  accord- 
ing to  the  letter  would  efiectually  deprive  the  public  of  all 
the  convenience  and  advantage  obtained  by  the  location  of  a 
railroad  station,  grain  and  coai  market,  and  stockyard  at  that 
point,  and  would  prohibit  every  railroad  corporation  from 
maintaining  transportation  facilities  for  the  convenience  of 
farming  communities  away  from  the  limits  of  towns,  cities, 
or  villages.  It  is  not  the  benefit  to  the  railroad  that  is  to  be 
considered  so  much  as  the  welfare  and  convenience  of  the 
public.  Every  railroad  company  in  this  state  is  required  by 
statute  to  furnish  sufficient  accommodations  for  the  trans- 
portation of  passengers  and  freight,  and  to  take,  transport, 
and  discharge  all  passengers  to  and  from  such  stations  as 
the  trains  stop  at,  from  or  to  all  places  and  stations  upon 
their  road,  on  the  due  payment  of  fare  or  freight  bill.  Un- 
der this  section  the  railroad  company  is  compelled  to  trans- 
port passengers  to  Warsaw  upon  the  due  payment  of  fare, 
and  to  furnish  them  proper  facilities  for  access  to  or  egress 
from  their  station  platform.  It  is  unreasonable  to  suppose 
that  the  law  compels  a  railroad  company  to  furnish  facilities 
to  the  public,  and  at  the  same  time  it  be  compelled  by 
another  law  to  fence  the  public  out  from  such  facilities.  This 
would  be  manifestly  a  forced  construction  of  the  law.     The 
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legislatare  certainly  never  intended  to  prevent  a  railroad 
company  from  furnisbins  sach  facilities  to  rural  communities 
in  wbicb  no  town  or  village  exists,  where  the  demand  justifies 
the  giving  of  the  same.  As  between  the  right  of  the  public 
to  thus  be  accommodated  and  the  danger  of  the  loss  to  the 
owner  of  live  stock  by  the  straying  of  his  animals  upon  the 
track,  the  benefit  to  the  public  is  of  more  importance,  and 
there  is  an  implied  exception  to  the  strict  letter  of  the  stat- 
ute, which  is  dictated  by  sound  reason. 

We  agree,  therefore,  with  the  contention  of  the  plaintiff  in 
error  that  a  railroad  company  is  not  bound  to  fence  its  tracks 
in  such  a  manner  as  to  exclude  the  public  from  proper  access 
to  its  station  grounds.  The  failure  to  fence  is  excusable, 
however,  only  to  an  extent  sufficient  to  afford  the  public  and 
the  railroad  company  necessary  facilities  for  transacting  the 
business  reasonably  to  be  expected  at  this  locality.  While 
the  railroad  company  would  be  excused  from  fencing  a  suffi- 
cient portion  of  its  right  of  way  to  allow  the  public  access  to 
the  loading  and  unloading  facilities  there  provided,  it  wiould 
not  be  excused  for  a  failure  to  fence  another  or  greater  space. 
At  the  locality  in  question,  however,  we  see  no  reason  why 
the  railroaa  company  should  not  have  fenced  its  right  of 
way  on  the  north  side  to  connect  with  the  fence  on  the  west 
side  of  the  highway,  as  well  as  to  have  fenced  it  to  the  high- 
way fence  on  the  east  side  of  the  road,  as  it  actually  did.  It 
is  the  locality  where  animals  pass  onto  the  right  of  way  that 
determines  the  liability  of  the  company  as  between  a  place 
where  the  statute  requires  it  to  fence  its  road  and  a  locality 
which  it  is  not  required  to  fence. 

It  appears  from  the  plat  that  both  sides  of  the  highway 
rnnning  north  from  the  right  of  way  are  fenced,  and  that  the 
tract  of  land  from  whence  the  hogs  went  upon  the  right  of 
way  was  not  open  to  the  public  highway.  To  fence  the  right 
of  way  at  this  point  would  in  no  inanner  interfere  with  the 
access  of  the  public  to  the  transportation  facilities  afforded 
by  the  station.  It  was  private  property  over  which  the  hogs 
came,  on  which  the  public  would  be  trespassers.  Under  the 
circumstances  presented  by  this  case  the  principle  invoked 
by  the  plaintiff  in  error  does  not  apply.  We  cannot  speculate 
upon  the  proposition  as  to  whether,  even  if  the  fence  had 
been  along  the  north  side  of  the  right  of  way,  the  hogs  would 
have  gotten  onto  the  track  by  traveling  east  to  the  line  of 
the  highway.  The  plat  in  evidence  shows  a  fence  along  the 
highway,  but  whether  it  is  hog-tight  or  not  does  not  appear. 
There  is  no  evidence  to  show  that  they  came  upon  the  right 
of  way  at  the  highway,  and  there  is  evidence  to  show 
that  they  came  upon  the  right  of  way  at  a  point  where  the 
track  might  have  been  fenced  without  inconvenience  to  the 
public  or  the  employees  of  plaintifi  in  error.  We  believe  it 
was  the  duty  of  the  railroad  company   under  the  statute  to 
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have  a  fence  at  this  point,  and  that  they  are  therefore  liable 
for  the  actual  value  of  the  hoRis  killed. 

We  recommend  that  the  judgment   of  the  district  court  be 
afiBrmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


PENNSYI^VANIA  CO.  v,  NEWBY. 

(Supreme  Court  of  Indiana,  Jan.  11,  1905.) 

[72  N.  E.  Rep.  1043.] 

Cattlaguards — Care  Required.* 

Burns*  Ann.  St.  1901,  §  5323,  requiring-  railroad  companies  to  erect 
cattle  guards,  is  a  police  regulation,  and  requires  such  companies,  in  so 
far  as  they  can  do  so  consistently  with  their  obligation  to  protect  life 
and  freight  on  their  trains,  to  provide  cattle  guards  sufficient  to  pre- 
vent stock  from  getting  on  their  railroad. 

Same — Same— Usage  of  Other  Companies. 

A  usage,  by  first-class  railroads,  as  to  the  form  of  cattle  guards  in 
use,  does  not  fix  the  standard  of  care  required  of  a  railroad,  by  Bums' 
Ann.  St.  1901,  §5323,  in  constructing  cattle  guards. 

Appeal  from  Circuit  Court,  Morgan  County;  J.  C.  Robin- 
son, Judge  pro  tem. 

Action  by  William  Newby  against  the  Pennsylvania  Com- 
pany. From  a  judgment  in  favor  of  plaintifl,  defendant 
appeals.  Case  transferred  from  Appellate  Court,  as 
authorized  by  Burns'  Ann.  St.  1901,  §  1337U.     Affirmed. 

S.  O.  Pickens  and  R.  F.  Davidson,  for  appellant. 
O.  Matthews,  for  appellee. 

GILLETT,  J.  Action  under  section  5323,  Burns'  Ann. 
St.  1901,  to  recover  the  value  or  two  mules  belonging  to 
appellee,  and  killed  on  appellant's  right  of  way.  The 
question  before  us  is  presented  by  an  assignment  of  error 
which  draws  in  question  the  propriety  of  the  action  of  the 
lower  court  in  overruling  a  motion,  made  by  appellant,  for 
judgment  on  answers  to  interrogatories  notwithstanding  the 
general  verdict.  The  contention  of  appellant's  counsel  is 
summarized  in  their  brief  as  follows:  ''A  special  finding  that 
cattle  guards  at  a  crossing  were  of  the  style  in  general  use  by 
first-class  railroads  shows  a  sufficient  compliance  with  the 
statute  requiring  railroads  to  be  securely  fenced."  The  ques- 
tion as  to  the  suffi'^iency  of  a  cattle  guard  over  which  an 
animal  has  passed  in  getting  on  the  right  of  way  is  ordinarily 
to   be  submitted  to  the  jury,  under  appropriate   instructions 

*For  authorities  in  this  series  on  the  subject  of  the  duties  and  liabili- 
ties of  railroad  companies  with  respect  to  cattle  guards,  in  actions  for 
injuries  to  live  stock.  See  foot-note  appended  to  Campbell  v.  Iowa 
Cent.  Ry.  Co.  (Iowa),  12  R.  R.  R.  601,  35  Am.  &  Bng.  R.  Cas.,  N.  8.,  601. 
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from  the  court.  The  statute  is  a  police  regulation,  and  at 
points  v^bere  cattle  guards  should  be  placed  it  is  the  duty  of  a 
railroad  company,  in  so  far  as  it  can  do  so  consistently  with 
its  higber  obligation  to  protect  life  and  freight  upon  its 
trains,  to  provide  '^cattle  guards  suitable  and  sufficient  to 
prevent  cattle,  horses,  sheep,  bogs,  and  other  stock  from 
getting  on  such  railroad."  It  may  be  the  law  in  negligence 
cases — at  least  as  applied  to  cases  involving  the  sufficiency  of 
complicated  pieces  of  mechanism,  concerning  which  the  jury 
is  presumably  without  experience — that  it  is  competent  to 
introduce  evidence  concerning  the  general  usage  of  others  in 
a  like  situation,  on  the  theory,  as  has  been  stated,  that  the 
fact  that  a  usage  or  custom  is  general  or  universal  tends  to 
show  its  reasonableness.  But  at  the  furthest  this  would  only 
be  a  matter  of  evidence.  We  need  not  advert  to  the  settled 
rules  concerning  the  answers  to  interrogatories  which  are 
sought  to  be  used  to  overthrow  the  general  verdict  further  than 
to  state  that  as  evidence  might  have  been  introduced  under 
the  issues  which  showed,  notwithstanding  such  usage,  that 
the  cattle  guard  in  question  was  insufficient  in  fact,  we  are 
bound  to  presume  that  evidence  tending  to  show  that  fact 
was  oflered,  and  that  the  jury  gave  credence  to  such  evi- 
dence. Whatever  may  be  the  rule  as  to  the  competency  of 
evidence  tending  to  show  that  the  style  of  cattle  guards  used 
by  appellant  was  in  general  use  by  first-class  railroads,  it  is 
not  the  law  that  the  usage  of  such  railroads  fixes  the  standard 
of  care.  Louisville,  etc.,  R.  Co.  v.  Wright,  ii$  Ind.  378,  16 
N.  E.  14s,  17  N.  E.  S84,  7  Am.  St.  Rep.  432;  Lake  Erie,  etc., 
R.  Co.  v.  Mugg,  132  Ind.  i68»  31  N.  E.  564;  Allen  v.  Burling- 
ton, etc.,  R.  Co.,  64  Iowa,  ^^4,  19  N.  W.  870;  Wright  v.  Boiler, 
42  Hun,  77;  Malloy  v.  Township  of  Walker,  77  Mich.  448,  43 
N.  W.  1012,  6  L.  R.  A.  695;  Gulf,  etc.,  R.  Co.  v.  Evansicb, 
61  Tex.  3;  Lawson,  Usages  and  Customs,  §  172;  Black,  Law 
&  Prac.  in  Accident  Cases,  §  193. 
Judgment  affirmed. 

JORDAN,  J.,  did  not  participate. 


BIRMINGHAM  RY.  LIGHT  A  POWER  CO.  v.  BRANTLEY. 

(Supreme  Court  of  Alabama,  Nov.  21,  1904.) 

[37  80.  Rep.  698.] 

Assignments  of  Error— Waiver. 
The  failure  to  insist  on  aasifirnments  of  error  is  a  waiver  thereof. 

Collision  between  Street  Railway  Car  and  Another  Vehicle — Failure  to 
Maintain    Lookout     and     Contributory     Negligence— Proximate 
Cause.* 
Where  the  servants  of  a  street  railroad  might  have  avoided  a  colli- 
sion with  a  wagon,  but  for  their  negligent  failure  to  keep  a  lookout, 

*As  to   the  care  required  of  tho^e  in  charge  of  street  cars  to  avoid 
coUiaions  with  other  users  of  streets,  see  foot-note  appended  to  Annis. 
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any  neg^lii^ence  on  the  part  of  a  person  in  the  wagon  in  causing  it  to  be 
in  the  way  of  the  car  was  not  the  proximate  cause  of  an  injury  to  the 
occupant  of  the  wagon  resulting  from  the  collision. 

Same— Contributory  Nagliffence — Instruction  Not  Warranted  by  Evi- 
dence. 
In  an  action  against  a  street  railroad  for  injuries  in  a  collision  with 
plaintiffs  wagon,  where  there  was  evidence  which  would  have  author- 
ized the  jury  to  find  that  plaintiff's  injuries  were  directly  attributable 
to  the  subsequent  negligence  of  the  defendant's  servants  in  charge  of 
the  car  in  failing  to  keep  a  lookout,  and  that  but  for  such  negligence 
the  injuries  would  not  have  been  inflicted,  a  charge  on  contributory 
negligence  was  properly  refused,  as  calculated  to  mislead  the  jury. 

Appeal  from  Circuit  Court,^  Jefferson  County;  Osceola 
Kyle,  Judge. 

Action  by  Fannie  Brantley  against  the  Birminsfbam  Rail- 
way, Light  &  Power  Company.  From  a  judgment  for  plain- 
tiff for  $2,noo,  defendant  appeals.     Affirmed. 

The  complaint  contained  four  counts.  The  first  and  fourth 
counts  charged  simple  negligence.  The  second  count  charged 
that  the  injuries  complained  of  were  inflicted  upon  the 
plaintiff  ''by  the  wanton,  willful,  or  intentional  negligence  of 
the  defendant  in  the  running  and  operation  of  its  said  car  at 
the  time  and  place  of  the  occurrence  of  said  injuries."  The 
third  count  charged  that  ''the  defendant  wantonly,  willfully, 
or  intentionally  ran  its  car  or  cars  against  said  wagon  wheel, 
and  threw  the  said  wagon  over  with  the  plaintiff,"  inflicting 
the  injuries  complained  of.  For  answer  to  the  complaint  the 
defendant  pleaded  the  general  issue,  and  by  special  plea  set  up 
the  contributory  negligence  of  the  defendant.  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the  jury 
the  following  written  charges: 

"(i)  The  court  charges  the  jury  all  that  is  meant  by 
wanton  or  willful  or  intentional  negligence  is  the  conscious 
failure  on  the  part  of  the  motorman  to  use  reasonable  care  to 
avoid  the  injury  after  discovering  the  danger  to  the  wagon,  if 
the  jury  believe  from  the  evidence  that  there  was  such  failure 
and  the  injury  resulted  therefrom;  and  in  such  case  any 
negligence  on  the  part  of  the  plaintiff,  whether  it  contributed 
to  the  injury  or  not,  is  not  a  defense  or  excuse  to  the  defend- 
ant for  injuring  the  plaintiff. 

"(2)  Although  the  plaintiff  may  have  been  guilty  of  negli- 
gence in  allowing  the  wheel  of  the  wagon  to  be  on  the  track 
or  ne^r  the  track,  yet  this  negligence  will  not   defeat  the 

ton  Elec.  A  Gas  Co.  v.  Hewitt  (Ala.),  12  R.  R.  R.  312,  35  Am.  &  Eng. 
R.  Caa.,  N.  S.,  312. 

Mutual  rights  and  obligations  of  street  railways  and  other  users  of 
streets,  see  foot-notes  appended  to  Louisville  Ry.  Co.  v.  Colston  (Ky.), 
12  R.  R.  R.  668,  35  Am.  &  Eng.  R«  Cas.,  N.  S.,  668. 

As  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see  foot- 
note appended  to  Haley  v,  St.  Louis  Transit  Co.  (Mo.)f  12  R.  R.  R.  142,. 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142,  where  all  preceding  authorities  in 
this  series  are  collected. 
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plaintiff's  right  to  recover,  if  the  roototroan  actaally  saw,  or 
by  keeping  a  constant  and  vigilant  lookout  could  have  seen» 
the  exposed  condition  of  danger  of  the  wagon  or  of  the  plain- 
tiff in  time  to  have  avoided  the  injury  by  the  exercise  of  reason- 
able care,  and  negligently  failed  to  exercise  such  reasonable 
care;  and  if  the  jury  are  reasonably  satisfied  from  the  evi- 
dence that  such  negligent  failure  of  the  motorman  was  the 
proximate  cause  of  the  injury  to  the  plaintiff,  then  the  de- 
fendant is  liable,  and  the  verdict  of  the  jury  should  be  for  the 
plaintiff. 

''(3)  It  was  the  duty  of  the  motorman  to  keep  a  constant 
and  vigilant  lookout  for  persons  and  things  on  the  track;  and 
if  the  jury  are  reasonably  satisfied  from  the  evidence  that 
the  motorman,  by  keeping  such  constant  and  vigilant  lookout, 
could  have  seen  the  exposed  condition  of  danger  of  the 
wagon  on  or  near  the  track,  or  of  the  plaintiff,  in  time  to  have 
avoided  injuring  the  plaintiff  by  the  exercise  of  reasonable 
care,  then  the  law  charges  the  motorman  with  seeing  the  ex- 
posed condition  of  the  wagon  or  of  the  plaintiff  within  the 
time  stated  above  in  this  charge,  whether  he  saw  them  or 
not. 

''(4)  Although  the  plaintiff  may  have  been  guilty  of  negli- 
gence in  exposing  herself  to  injury  by  allowing  the  wagon 
wheel  or  any  part  of  the  wagon  to  remain  on  or  near  the 
track,  yet  such  negligence  will  not  defeat  her  right  to  re- 
cover, if  the  motorman  saw  the  exposed  condition  of  danger 
of  the  wagon  or  of  the  plaintiff  in  time  to  have  avoided  the 
injury  by  the  exercise  of  reasonable  care  and  by  the  use  of  all 
means  at  his  command,  and  negligently  failed  to  exercise 
such  reasonable  care;  and  if  the  jury  are  reasonably  satisfied 
from  the  evidence  that  such  negligent  failure  of  the  motor- 
man  was  the  proximate  cause  of  the  injury  to  the  plaintiff, 
then  the  defendant  is  liable,  and  the  verdict  should  be  for  the 
plaintiff. 

"(s)  If  the  jury  should  be  reasonably  satisfied  from  the 
evidence  the  plaintiff  was  guilty  of  negligence  in  allowing  the 
wagon  wheel  or  wagon  to  be  on  or  so  near  to  the  track  as  to 
expose  it  to  danger  by  the  running  of  the  car,  yet  such  neg- 
ligence would  not  be  considered  as  contributory  negligence 
to  the  injury,  if  the  jury  believe  from  the  evidence  to  their 
reasonable  satisfaction  that  the  motorman  saw  the  exposed 
condition  of  the  wagon  to  danger  on  or  near  the  track  in 
time  to  avoid  the  injury  by  reducing  the  rate  of  speed  in 
time  so  as  to  so  control  it  and  avoid  the  injury,  or  stop  the 
car,  if  necessary,  to  prevent  the  injury,  and  the  motorman 
negligently  failed  to  give  such  warning  and  reduce  the  speed 
or  stop  said  car,  and  failed  to  use  all  means  at  his  command 
to  avoid  the  injury,  this  negligence  of  the  motorman  was 
the  proximate  cause  of  the  injury  to  the  plaintiff.'' 

The  defendant  separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted  to  the  court's 

15  R  R  R— 13 
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refusal  to  give  each  of  the  following  charges  requested  by  it: 

''(i)  I  charge  you  that  the  undisputed  evidence  in  this  case» 
if  you  believe  it,  shows  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

^'(2)  In  this  case,  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  set  up 
in  one  of  defendant's  pleas,  they  must  find  for  defendant,  even 
though  they  should  further  believe  from  the  evidence  that  de- 
fendant or  its  motorman  was  guilty  of  willfulness  or  wanton- 
ness as  charged  in  one  or  more  oi  the  counts. 

''(3)  If  you  believe  the  evidence,  you  must  render  your 
verdict  in  favor  of  the  defendant. 

''(4)  If  you  believe  the  evidence,  you  cannot  find  for  the 
plaintiff  under  the  first  count  of  the  complaint. 

''(5)  If  you  believe  the  evidence,  you  cannot  find  for  the 
plaintiff  under  the  second  count  of  the  complaint. 

^'(6)  If  you  believe  the  evidence,  you  cannot  find  for  the 
plaintiff  under  the  third  count  of  the  complaint. 

''(7)  If  you  believe  the  evidence,  you  cannot  find  for  the 
plaintiff  under  the  fourth  count  of  the  complaint." 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant. 
M.  M.  Ullman  and  W.  H.  Denson,  for  appellee. 

SHARPE,  J.  This  action  is  on  account  of  personal  in- 
juries sustained  by  plaintiff  in  being  knocked  from  a  wagon 
by  a  car  operated  by  defendant  on  a  street  of  the  city  of 
Birmingham.  The  complaint  consists  of  four  counts,  to  all  of 
which  was  pleaded  the  general  issue  and  a  plea  setting  up 
contributory  negligence  on  the  part  of  the  plaintiff.  Issues 
were  joined  and  the  case  tried  on  these  pleas.  Assignments 
of  error  are  predicated  solely  of  rulings  on  demurrers  to  the 
complaint  and  of  the  giving  and  refusal  of  charges.  The 
assignments  relating  to  demurrers  and  those  based  on  the  re- 
fusal of  charges  numbered,  respectively,  5  and  6  have  not 
been  insisted  on,  and  are  therefore  considered  as  waived. 

There  was  evidence  tending  to  show  that  at  the  time  of  the 
accident  plaintiff  was  selling  milk  from  a  wagon  to  which  was 
hitched  a  horse  she  had  driven  across  the  railroad  track,  and 
had  stopped  so  that  the  wagon  stood  in  the  path  of  the  car; 
that  before  ( rossing  she  looked  for  the  car  and  saw  none; 
that  there  was  on  the  wagon  a  cover  which  was  between  her 
and  the  car,  and  that  she  did  not  know  of  the  car's  approach 
until  it  struck  the  wagon.  There  was  also  evidence  tending 
to  show  that  defendant's  servants  in  charge  of  the  car  were 
aware  of  the  danger  to  plaintiff  in  time  to  have  stopped  the 
car  before  it  reached  the  wagon.  This  last  phase  of  the  evi- 
dence was,  however,  opposed  by  the  testimony  of  defend- 
ant's motorman  and  conductor,  to  effect  that  the  wagon 
was  backed  in  the  way  of  the  car  when  it  was  too  late  to  pre- 
vent the  collision,  and  that  until  it  wa&  backed  the  wagon 
was  several  feet  away  from  the  track. 
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While  raaaing  the  car  along  the  pablic  street  defendant's 
servants  were  under  the  duty  of  keeping  a  diligent  lookout 
lor  persons  using  the  street,  including  the  space  occupied  by 
the  railroad  track,  and  if  the  collision  would  not  have 
occurred  but  for  a  negligent  failure  of  defendant's  servants 
to  keep  such  lookout,  or  to  stop  the  car  after  discovery  by 
thena  of  the  danger  to  plaintiff,  then  such  a  negligence  as 
plaintiff  may  have  been  guilty  of  in  causing  or  allowing  the 
wagon  to  be  in  the  way  of  the  car  would  not  be  deemed  a 
proximate  cause  of  the  injury,  and  she  would  not  be  thereby 
precluded  from  recovering  for  such  negligence  on  the  part  of 
those  servants.  S.  &  N.  Ala.  R.  Co.  v.  Sullivan,  59  Ala.  272; 
Memphis  &  C.  R.  Co.  v.  Womack,  84  Ala.  149,  4  South. 
618;  Memphis  &  C.  R.  Co.  v.  Martin,  131  Ala.  269,  30  South. 
827;  Central  of  Georgia  R.  Co.  v.  Lamb,  124  Ala.  172,  26 
South.  969;  Central  of  Georgia  R.  Co.  v.  Foshee,  125  Ala. 
199*  27  South.  1006.  Therefore,  though  there  was  no  issue 
of  whether  the  injury  was  committed  wantonly,  willfully, 
or  intentionally,  the  court  could  not  have  properly  as- 
sumed that  the  plea  of  proximate  contributory  negligence 
was  proved,  or  that  there  was  no  right  of  recovery,  or  that 
there  was  none  under  the  first,  or  und«*r  the  fourth,  count  of 
the  complaint;  and  it  follows  that  charges  i,  3,  4,  and  7 
requested  by  defendant  were  properly  refused. 

Charge  2  predicated  a  finding  by  the  jury  for  defendant 
upon  a  brief  of  the  facts  alleged  in  defendant's  plea  of  con- 
tributory negligence.  As  the  evidence  would  have  authorized 
the  jury,  if  believed  by  them,  to  find  that  plaintiff*s  injuries 
were  directly  attributable  to  the  subsequent  negligence  of 
defendant's  servants,  and  not  to  hers  as  alleged  in  the  plea, 
and  that  but  for  such  subsequent  negligence  the  injuries 
sustained  by  her  would  not  have  been  inflicted,  the  charge 
was  calculated  to  mislead  the  jury,  and  was  therefore  prop- 
erly refused.  In  other  words,  although  the  jury  may  have 
believed  that  she  was  negligent  in  stopping  her  vehicle  on 
or  in  dangerous  proximity  to  defendant's  track,  or  that  she 
negligently  drove,  or  backed,  or  allowed  it  to  be  backed,  onto 
or  in  dangerous  proximity  to  the  track  of  defendant,  yet, 
if  this  negligence  on  her  part  was  not  the  proximate  cause  of 
her  injuries,  but  the  subsequent  negligence  of  defendant's 
servants  was  the  direct  cause,  her  negligent  conduct  was  but 
a  condition  which  would  not  defeat  her  right  of  recovery. 

The  charges  given  at  the  pFaintiff's  request  are  in  harmony 
with  the  law  as  declared  in  the  authorities  above  referred  to* 
The  judgment  will  be  affirmed. 
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BURNS  V.  PENNSYLVANIA   R.  CO. 

(Supreme  Court  of  Pennsylvania,  Dec.  31,  1904.) 

[59  Atl.  Rep.  687.] 

Railroads— Accident   at  Creasing — Evidence. 

In  an  action  against  a  railroad  company  to  recover  for  injuries  at  a 
crossing^,  where  the  railroad  was  a  dividing^  line  between  a  city  and  a 
township,  an  invalid  ordinance  of  the  city  requiring  the  railroad  com- 
pany to  erect  a  safety  gate  on  the  township  side  of  the  crossing  i» 
inadmissible  in  evidence  even  to  show  the  dangerous  character  of  the 
crossing. 

Appeal  from  Court  of  Common   Pleas,  Cambria  Coanty. 

Action  by  Catherine  Burns  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Defendant  presented,  inter  alia,  the  following  points: 

''(4)  That  the  city  of  Johnstown  did  not  have  authority  to 
require  safety  gates  to  be  erected  and  operated  on  each  side 
of  the  road,  inasmuch  as  the  southerly  side  thereof  was  in 
Lower  Yoder  township,  and  the  court  is  requested  to  strike 
out  the  testimony  relating  thereto.  Answer.  The  only  effect 
this  testimony  could  have  is  that  of  showing  the  dangerous 
character  of  the  crossing.  That  the  city  of  Johnstown 
attempted  to  make  the  defendant  company  erect  safety  gates 
there,  we  say,  could  only  go  to  indicate  to  you  the  dangerous 
character  of  the  crossing.  You  have  no  right  to  hold  the 
railroad  company  responsible  for  not  erecting  safety  gates 
because  they  would  have  been  one  means  of  warning  persons 
about  to  go  over  the  crossing  of  the  dangerous  character  of 
the  crossing.  The  city  could  not  have  compelled  the  rail- 
road company  to  have  erected  safety  gates  in  Lower  Yoder 
township,  because  that  territory  is  not  within  the  jurisdic- 
tion of  the  city  of  Johnstown.  This  ordinance  can  only  go 
to  show  the  dangerous  character  of  the  crossing,  and  we 
submit  this  testimony  to  you  for  that  purpose  only." 

''(7)  That,  under  all  the  evidence,  the  verdict  should  be  for 
the  defendant.  Answer.  We  refuse  that  point.  As  we  view 
the  case,  the  question  is  purely  a  question  for  the  jury,  and, 
if  we  were  to  take  the  case  from  the  jury,  we  feel  that  we 
would  be  guilty  of  error.  There  are  times  when  it  becomes 
the  duty  of  the  court  to  say  that  the  plaintiff  has  failed  to 
introduce  such  evidence  as  would  fasten  responsibility  upon 
the  defendant,  and  when  it  would  be  proper  to  direct  a  ver- 
dict for  the  defendant,  or  to  direct  a  compulsory  nonsuit, 
because  of  the  insufficiency  of  the  testimony  introduced, 
which  would  amount  to  the  same  as  if  no  evidence  at  all 
were  introduced.     Therefore  we  refuse  this  point. 

^'(8)  That  positive  proof  that  the  whistle  was  sounded  at 
the  usual  place  and  that  the  bell  was  being  rung  is  of  higher 
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▼aloe  than  negative  testimony  of  witnesses  who  did  not  hear 
it,  and  it  shoald  prevail.  The  Coart.  In  this  connection^ 
we  say  to  yon  that  if  yon  find  from  the  evidence  that  the 
whistle  was  blown  and  the  bell  rang  at  sach  place  and  in 
snch  manner  that  the  decedent  mast  have  heard  it  and  been 
warned,  then,  of  coarse,  it  does  not  matter  how  many  people 
did  not  hear  it;  but  if  the  whistle  was  blown,  as  testified  to 
by  the  witnesses,  at  a  place  where  it  is  asaal  to  blow  the 
whistle^  and  the  bell  was  rang,  if  the  warning  did  not  reach 
that  crossing,  and  could  not  be  heard  by  persons  going  over 
it— was  not  of  such  character  as  the  law  contemplates—.  If 
the  warning  was  not  calculated  to  warn  and  did  not  warn 
persons  passing  over,  it  was  unavailing.  That  question  is 
entirely  for  you.  If  you  find  that  the  whistle  was  sounded 
alter  the  train  crossed  the  Morrellville  crossing,  and  yet  per- 
sons going  over  the  Brownstown  crossing  could  have  heard 
and  mast  have  heard  it,  it  was  not  necessary  to  have  the 
whistle  blown  again.  .  The  fact  we  want  to  impress  yon  with 
IS  whether  the  whistle,  which  evidently  was  sounded  after 
leaving  'SX'  tower  that  morning,  must  have  reached  the  ears 
of  persons  going  over  the  Brownstown  crossing,  for,  if  the 
persons  going  over  there  took  their  chances,  there  could  be 
DO  recovery.  On  the  other  hand,  it  was  the  duty  of  the  per- 
sons condocting  the  train  to  give  such  warning  as  would  be 
efiective,  and,  if  they  did  not  give  such  warning,  the  defend- 
ant company  would  be  responsible  for  their  negligent  acts." 
Verdict  and  judgment  for  plaintilS  for  $12,000. 

Argued   before  MITCHELL,  C.   J.,  and   DEAN,  FELL, 
BROWN,  MESTREZAT,  POTTER,  and  THOMPSON,  JJ. 

H.  W.  Storey,  for  appellant. 

E.  T.  McNeelis  and  William  Williams,  for  appellee. 

THOMPSON,   J.    Appellee's    husband  was  killed  while 
crossing     appellant's    railroad    at  what    is  known  as  the 
"Brownstown  Crossing,". in  the  suburbs  of  Johnstown,  and 
for  his  loss  the  appellee  brought  this  suit.     The  deceased, 
who  lived  a  short  distance  from  that  crossing,  left  his  home 
on  January  9,  1903,  at  6:30  in  the  morning,  to  go  to  the 
Cambria  Steelworks  where  he  was  employed.     The  morning 
was  dark,  and  there  was  a  slight  fall  of  snow.     He  reached 
the  crossing,  and  while  passing  over  it  was  struck  by  a  mov- 
ing train  of  appellant  and  instantly  killed.     The  southerly 
Hoe  of  appellant's  railroad  is  the  dividing  line  between  Lower 
Yoder  township  and  the  city  of  Johnstown,   and  the  road 
eodiog  with  McConaghy  street  is  about  66  feet  within  the 
limits  of  the  latter  place.     The  crossing  was  one  open  to  the 
view  of  the  men  in  charge  of  trains,  and  to  people  approach- 
ing it.     There  was  conflicting  testimony  as  to   the  speed  of 
the  train  which  caused  the  accident.     Some  of  the  witnesses 
made  it  from  40  to  45  miles  per  hour,  and  some  made  it  less. 
It  certainly,  however,  was  not  less  than   30  miles  per  hour. 
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Appellant's  negligence,  it  was  contended,  consisted  in 
approaching  this  alleged  dangerous  crossing  at  a  high  rate  of 
speed  without  giving  signals  within  a  proper  distance.  The 
dangerous  character  of  the  crossing,  the  high  rate  of  speed, 
and  the  absence  of  the  proper  signals  were  the  elements 
which  constituted  appellant's  alleged  negligence. 

As  part  of  the  proofs  tending  to  establish  the  dangerous 
character  of  the  crossing,  appellee  offered  in  evidence  an 
ordinance  of  the  councils  of  the  city  of  Johnstown  requiring 
the  appellant  to  erect  and  maintain  safety  gates  at  the  cross- 
ing in  question.  This  ordinance  provides  that  the  appellant 
company  is  required  ''to  erect,  maintain  and  operate  safety 
gates  at  the  intersection  of  the  Pennsylvania  Railroad  with 
the  public  road  known  as  the  Brownsville  Road  in  the  Six- 
teenth Ward.  Said  safety  gates  shall  be  maintained  and 
operated  on  each  side  of  the  railway  and  shall  be  closed  at 
the  approach  of  all  trains  or  locomotives  to  said  intersection 
and  opened  as  soon  as  the  same  shall  have  passed."  The 
learned  trial  judge,  in  answer  to  the  appellant's  fourth  point, 
said:  ''The  only  efiect  this  testimony  [referring  to  the  ordi- 
nance] could  have  is  that  of  showing  the  dangerous  character 
of  the  crossing.  That  the  city  of  Johnstown  attempted  to 
make  the  defendant  company  erect  safety  gates  there,  we 
say,  could  only  go  to  indicate  to  you  the  dangerous  character 
of  the  crossing.  You  have  no  right  to  hold  the  railroad  com- 
pany responsible  for  not  erecting  safety  gates  because  they 
would  have  been  one  means  of  warning  persons  about  to  go 
over  the  crossing  of  the  dangerous  character  of  the  crossing. 
The  city  could  not  have  compelled  the  railroad  company  to 
have  erected  safety  gates  in  Lower  Yoder  township,  because 
that  territory  is  not  within  the  jurisdiction  of  the  city  of 
Johnstown.  This  ordinance  can  only  go  to  show  the  dan- 
gerous character  of  the  crossing  and  we  submit  this  testimony 
to  you  for  that  purpose  only."  The  ordinance  was  ad- 
mittedly invalid  and  beyond  the  power  of  councils  to  pass 
it.  At  most,  it  amounts  to  nothing  more  than  expressions  of 
individual  opinions  of  the  members  of  councils  that  they 
thought  the  crossing  dangerous.  If  each  member  had,  upon 
the  floor  of  councils,  declared  such  to  be  his  opinion,  and  a 
minute  bad  been  made  to  that  efiect,  clearly  such  minute 
would  not  be  competent  evidence  to  establish  the  dangerous 
character  of  the  crossing.  The  question  was  one  of  fact  for 
the  jury,  and  that  fact  was  not  to  be  determined  by  opinions 
of  members  of  councils  expressed  there.  The  ordinance  was 
invalid,  without  authority,  and  inefiective,  and  imposed  no 
duty  or  obligation  upon  appellant.  So  void  and  inoperative 
by  reason  of  the  want  of  power  to  make  the  same,  by  no 
process  of  reasoning  can  it  be  said  to  be  competent  proof 
tending  to  prove  the  dangerous  character  of  the  crossing. 
This  was  not  a  case  where  the  alleged  negligent  act  done  is 
in  violation  of  a  valid  existing  ordinance  relating  to  the  act. 
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and  where  it  alone  is  not  evidence  of  negligence,  bnt  where  it, 
with  the  other  circumstances,  is  for  the  jury  in  determining 
the  question  of  negligence.  In  the  case  of  Ubelmann  v» 
American  Ice  Company,  209  Pa.  398,  58  Atl.  849,  where  an 
ordinance  in  regard  to  elevators  bad  been  offered  in  evi- 
dence, Mr.  Justice  Brown,  in  discussing  ordinances  as  evi- 
dence, says:  ^'Ordinances  and  their  violation  are  admissible, 
not  as  substantive  and  sufficient  proof  of  the  negligence  of 
the  defendant,  but  as  evidence  of  municipal  expression  of 
opinion  on  a  matter  as  to  which  the  municipal  authorities 
had  acted,  that  the  defendant  was  negligent,  and  are  to  be 
taken  into  consideration  with  all  the  other  facts  in  the  case." 
And  after  discussing  the  various  cases  upon  the  subject,  be 
says:  '^The  only  effect  of  the  introduction  of  these  ordi- 
nances was  to  confuse  and  mislead  the  jury.  Though  there 
was  no  violation  of  them,  so  far  as  they  related  to  the  specific 
act  of  negligence  charged,  zealous  counsel  may  have  led  the 
jury  to  believe  that  there  was,  and  to  the  undiscriminating 
mind  such  a  conclusion  was  more  than  possible.  Even  if 
there  had  been  a  violation  of  other  sections  of  the  ordinance 
of  1900  than  the  clause  quoted,  such  violation  would  have  had 
DO  relevancy  to  the  issue  the  jury  were  trying."  Thus  ordi- 
nances may  be  competent  for  a  limited  purpose,  and  then 
only  in  connection  with  other  evidence.  As  they  involve 
duties  in  regard  to  the  municipality,  or  obligations  relating 
to  them,  it  is  aptly  said  in  the  opinion  supra  they  are  not 
admissible  as  substantive  or  sufficient  proof,  but  as  evidence 
of  municipal  expression  of  opinion.  Within  authoritative 
action,  they  may  be  evidence  of  such  opinion,  but  beyond  that 
they  cannot  be.  A  void  ordinance  is  no  ordinance,  and  is  not 
an  expression  of  any  opinion.  It  is  a  tabula  rasa,  and  has 
no  significance. 

The  learned  trial  judge  erred  in  admitting  the  alleged 
ordinance  in  evidence,  and  in  his  answer  to  appellant's  fourth 
point,  and  the  judgment  must  therefore  be  reversed  and  a 
new  trial  awarded.  But  it  may  be  proper  to  add  that  the 
doty  to  stop,  look,  and  listen  is  an  unbending  rule,  and,  when 
a  person  is  killed  at  a  crossing,  the  presumption  atises  that 
he  has  done  his  duty  in  that  regard;  that  proof  intended  to 
bt  confirmatory  of  the  performance  of  a  duty  by  stopping, 
looking,  and  listening  does  not,  when  so  intended,  necessarily 
rebut  the  presumption;  that  the  rate  of  speed  at  which  a 
train  may  pass  a  crossing  must,  in  view  of  its  environments 
and  locality,  be  shown  to  be  dangerous,  and,  under  the  cir- 
camstances,  such  as  would  constitute  negligence  arising  from 
a  failure  of  duty  imposed  by  law;  that  a  jury  is  not  authorized 
to  determine  the  speed  of  an  approaching  train,  and,  having 
done  so,  then  arbitrarily  fix  such  speed  as  the  standard 
that  would  be  dangerous;  that  there  is  no  failure  of  duty  if 
proper  signals  be  given  of  a  train  approaching  a  crossing  at 
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a  rate  of  speed  that,  in  view  of  its  locality  and  snrroandings, 
may  be  warranted,  and  proofs  of  sncb  signals  to  negative 
negligence  are  not  to  be  disregarded  by  a  jury  upon  an 
arbitrary  determination  of  the  speed  as  dangerous. 

The    judgment    is   reversed,    and    a    venire   de   novo    is 
awarded. 


UNION    STOCK  YARDS  COMPANY  OP  OMAHA  v,    CHICAGO, 
BURLINGTON,  A  QUINCY  RAILROAD  COMPANY. 

(Argued  December  14, 15, 1904.    Decided  January  9,  1905.) 

[25  Sup.  Ct.  Rep.  226.] 

Negligence— Contribution  among  Wrongdoers. 

A  terminal  company  whoea  negligence  toward  one  of  its  employees 
in  failing,  by  a  proper  inspection,  to  discover  a  defective  brake  on  a  car 
deliver  to  it  by  a  railroad  company  has  been  established  by  a  competent 
tribunal,  cannot  enforce  contribution  or  recover  indemnity  from  the 
railroad  company  because  of  the  latter's  like  neglect  of  duty. 

Od  a  certificate  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  presenting  a  question  as  to 
the  liability  of  a  railroad  company  which  has  delivered  a  car 
in  bad  order  to  a  terminal  company,  to  indemnify  the  latter 
for  damages  which  it  has  been  compelled  to  pay  to  one  of 
its  employees  because  of  its  negligence  in  failing  properly  to 
inspect  the  car.     Answered  in  the  negative. 

Statement  by  MR.  JUSTICE  DAY: 

This  case  comes  here  on  the  certificate  of  the  United 
States  circuit  court  of  appeals  for  the  eighth  circuit.  The 
facts  embodied  therein  are:  The  circuit  court  of  the  United 
States,  sitting  at  Omaha,  Neb.,  sustained  a  demurrer  to  the 
petition  of  the  plaintiff  in  error  against  the  defendant  in 
error.  The  facts  stated  in  the  petition,  in  substance,  are  as 
follows: 

''The  plaintiff,  the  stock  yards  company,  is  a  corporation 
which  owns  stock  yards  at  South  Omaha,  Nebraska,  railroad 
tracks  appurtenant  thereto,  and  motive  power  to  operate 
cars  for  the  purpose  of  switching  them  to  their  ultimate  des- 
tinations in  its  yards  from  a  transfer  track  which  connects  its 
tracks  with  the  railways  of  the  defendant,  the  Burlington 
company.  The  Burlington  company,  is  a  railroad  corpora- 
tion engaged  in  the  business  of  a  common  carrier  of  freight 
and  passengers.  The  defendant  places  the  cars  destined  for 
points  in  the  plaintiff's  yards  on  the  transfer  track  adjacent 
to  the  premises  of  the  plaintiff,  and  the  latter  hauls  them  to 
their  points  of  destination  in  its  yards  for  a  fixed  compensa- 
tion, which  is  paid  to  it  by  the  defendant.  The  plaintiff 
receives  no  part  of  the  charge  to  the  shipper  for  the  transpor- 
tation of  the  cars,  but  the  defendant  contracts  with  the 
shipper  to  deliver  the  cars  to  their  places  of  ultimate  destina- 
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tioD  in  the  plaintifi'B  yards,  and  receives  from  the  shipper 
the  compensation  therefor.  The  defendant  delivered  to  the 
plaintilS  apon  the  transfer  track  a  refrigerator  car  of  the 
Hammond  Packing  Company,  nsed  by  the  defendant  to  trans- 
port the  meats  of  that  company,  to  be  delivered  to  that  com- 
pany by  the  plaintiff  in  its  stock  yards.  This  car  was  in 
bad  order,  in  that  the  nat  above  the  wheel  apon  the  brake 
stafi  was  not  fastened  to  the  stafi,  although  it  covered  the  top 
of  the  staffr  and  rested  on  the  wbeel  as  though  it  was  fastened 
thereto,  and  this  defect  was  discoverable  apon  reasonable 
inspection.  The  plaintiff  undertook  to  deliver  the  car  to  the 
Hammond  company,  and  sent  Edward  Goodwin,  one  of  its 
servants,  upon  it  for  that  purpose,  who,  by  reason  of  this  de- 
fect, was  thrown  from  the  car  and  injured  while  he  was  in 
the  discharge  of  his  duty.  He  sued  the  plaintiff,  and  re- 
covered a  judgment  in  one  of  the  district  conrts  of  Nebraska 
for  the  damages  which  he  sustained  by  his  fall,  on  the  ground 
that  it  was  caused  by  the  negligence  of  the  stock  yards  com- 
pany in  the  discharge  of  its  duty  of  inspection  to  its  em- 
ployee. This  judgment  was  subsequently  affirmed  by  the 
supreme  court  of  Nebraska  (Union  Stock-Yards  Co.  v. 
Goodwin,  57  Neb.  138,  77  N.  W.  357),  and  was  paid  by  the 
plaintiff." 

Upon  this  certificate  the  circuit  court  of  appeals  propounds 
the  following  question : 

'*Is  a  railroad  company  which  delivers  a  car  in  bad  order 
to  a  terminal  company,  that  is  under  contract  to  deliver  it  to 
its  ultimate  destination  on  its  premises  for  a  fixed  compensa- 
tion, to  be  paid  to  it  by  the  railroad  company,  liable  to  the 
terminal  company  for  the  damages  which  the  latter  has  been 
compelled  to  pay  to  one  of  its  employees  on  account  of  in- 
juries he  sustained  while  in  the  customary  discharge  of  his 
duty  of  operating  the  car,  by  reason  of  the  defect  in  it,  in  a 
case  in  which  the  defect  is  discoverable  upon  reasonable  in- 
spection?" 

Mr.  Frank  T.  Ransom  for  stock  yards  company. 
Mr.  Charles  J.  Greene  for  railroad  company. 

MR.  JUSTICE  DAY  delivered  the  opinion  of  the  court: 
We  take  it  that  this  inquiry  must  be  read  in  the  light  of 
the  statement  accompanying  it.  While  instruction  is  asked 
broadly  as  to  the  liability  of  the  railroad  company  to  the  ter- 
minal company,  for  damages  which  the  latter  has  been  com- 
pelled to  pay  to  one  of  its  own  employees  on  account  of 
injuries  sustained,  it  is  doubtless  meant  to  limit  the  inquiry  to 
cases  wherein  such  recovery  was  had  because  of  the  established 
negligence  of  the  terminal  company  in  the  performance  of 
the  specific  duty  stated,  and  which  it  owed  to  the  e!r:ployee. 
For  it  must  be  taken  as  settled  that  the  terminal  company 
was  guilty  of  negligence  after  it  received  the  car  in  question, 
in  failing  to  perform  the  duty  of  inspection  required  of  it  as 
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to  its  own  employee.  Tbe  case  referred  to  in  the  certificate 
(Union  Stock- Yards  Co.  v.  Goodwin,  57  Neb.  138,  77  N.  W. 
357)  is  a  final  adjudication  between  tbe  terminal  company 
and  tbe  employee,  and  it  tberein  appears  tbat  tbe  liability 
of  tbe  company  was  based  upon  the  defective  character  of 
the  brake,  which  defect  a  reasonably  careful  inspection  by  a 
competent  inspector  would  have  revealed,  and  it  was  held 
that  in  permitting  the  employee  to  use  the  car  without  dis- 
covering the  defect  the  company  was  rendered  liable  to  him 
for  the  damages  sustained.  We  have,  therefore,  a  case  in 
which  the  question  of  the  plaintiff's  negligence  has  been 
established  by  a  competent  tribunal,  and  the  inquiry  here  is, 
may  the  terminal  company  recover  contribution,  or,  more 
strictly  speaking,  indemnity,  from  the  railroad  company  be- 
cause of  the  damages  which  it  has  been  compelled  to  pay  un- 
der the  circumstances  stated? 

Nor  is  the  question  to  be  complicated  by  a  decision  of  tbe 
liability  of  the  railroad  company  to  the  employee  of  the 
terminal  company,  had  the  latter  seen  fit  to  bring  the  action 
against  the  railroad  company  alone,  or  against  both  com- 
panies jointly.  There  seems  to  be  a  diversity  of  holding 
upon  the  subject  of  the  railroad  company's  liability  under 
such  circumstances,  in  courts  of  high  authority. 

In  Moon  v.  Northern  P.  R.  Co.,  46  Minn.  106,  24  Am.  St. 
Rep.  194,  48  N.  W.  679,  and  Pennsylvania  R.  Co.  v.  Snyder, 
55  Ohio  St.  342,  60  Am.  St.  Rep.  700,  45  N.  £.  559,  it  was 
held  tbat  a  railroad  company  was  liable  to  an  employee  of 
the  receiving  company  who  had  been  injured  on  tbe  defect- 
ive car  while  in  the  employ  of  the  latter  company  when, 
under  a  traffic  arrangement  between  the  companies,  the  de- 
livering company  had  undertaken  to  inspect  the  cars  upon 
delivery,  and,  as  in  the  Moon  Case,  where  there  was  a  joint 
inspection  by  the  inspectors  of  both  companies.  This  upon 
the  theory  that  the  negligence  of  the  delivering  company, 
when  it  was  bound  to  inspect  before  delivery,  was  the 
primary  cause  of  the  injury,  notwithstanding  the  receiving 
company  was  also  guilty  of  an  omission  to  inspect  the  car 
before  permitting  an  employee  to  use  tbe  same. 

A  different  view  was  taken  in  the  case  of  Glynn  v.  Central 
R.  Co.,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  482,  175  Mass.  510,  78 
Am.  St.  Rep.  507,  56  N.  E.  698,  in  which  the  opinion  was  de- 
livered by  Mr.  Justice  Holmes,  then  chief  justice  of  Massa- 
chusetts, in  which  it  was  held  that,  as  tbe  car,  after  coming 
into  the  hands  of  the  receiving  company,  and  before  it  had 
reached  the  plane  of  the  accident,  had  crossed  a  point  at 
which  it  should  have  been  inspected,  the  liability  of  the  de- 
livering company  for  the  defect  in  the  car,  which  ought  to 
have  been  discovered  upon  inspection  by  the  receiving  com- 
pany, was  at  an  end.  A  like  view  was  taken  by  the  supreme 
court  of  Kansas  in  tbe  case  of  Missouri,  K.  &  T.  R.  Co.  v. 
Merrill,  65  Kan.  436,    59  L.  R.  A.  711,  93  Am.  St.  Rep.  287, 
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70  Pac.  3S8,  reversing  its  former  decision  id  the  same  case 
reported  in  6i  Kan.  671,  60  Pac.  819.  Bat  we  do  not  deem 
the  determination  of  this  question  necessary  to  a  decision  of 
the  present  case. 

Coming  to  the  very  question  to  be  determined  here, 
the  general  principle  of  law  is  well  settled  that  one  of 
several  wrongdoers  cannot  recover  against  another  wrong- 
doer, although  he  may  have  been  compelled  to  pay  all  the 
damages  for  the  wrong  done.  In  many  instances,  however, 
cases  have  been  taken  out  of  this  general  rule,  and  it  has 
been  held  inoperative  in  order  that  the  ultimate  loss  may  be 
visited  apon  the  principal  wrongdoer,  who  is  made  to  re- 
spond for  all  the  damages,  where  one  less  culpable,  although 
legally  liable  to  third  persons,  may  escape  the  payment  of 
damages  assessed  against  him  by  putting  the  ultimate  loss 
upon  the  one  principally  responsible  for  the  injury  done. 
These  cases  have,  perhaps,  their  principal  illustration  in 
that  class  wherein  municipalities  have  been  held  responsible 
for  injuries  to  persons  lawfully  using  the  streets  in  a  city,  be- 
cause of  defects  in  the  streets  or  sidewalks  caused  by  the  neg- 
ligence or  active  fault  of  a  property  owner.  In  such  casen, 
where  the  municipality  has  been  called  upon  to  respond  be- 
caase  of  its  legal  duty  to  keep  public  highways  open  and  free 
from  nuisances,  a  recovery  over  has  been  permitted  for  in- 
demnity against  the  property  owner,  the  principal  wrong- 
doer, whose  negligence  was  the  real  cause  of  the  injury. 

Of  this  class  of  cases  is  Washington  Gas-light  Co.  v.  Dis- 
trict of  Columbia,  161  U.  S.  316,  40  L.  Ed.  712,  16  Sup.  Ct. 
Rep.  564,  in  which  a  resident  of  the  city  of  Washington  had 
been  injured  by  an  open  gas  box,  placed  and  maintained  on 
the  sidewalk  by  the  gas  company,  for  its  benefit.  The  Dis- 
trict was  sued  for  damages,  and,  after  notice  to  the  gas  com- 
pany to  appear  and  defend,  damages  were  awarded  against 
the  District,  and  it  was  held  that  there  might  be  a  recovery 
by  the  District  against  the  gas  company  for  the  amount  of 
damages  which  the  former  had  been  compelled  to  pay. 
Many  of  the  cases  were  reviewed  in  the  opinion  of  the  court, 
and  the  general  principle  was  recognized  that,  notwithstand- 
ing the  negligence  of  one,  for  which  he  has  been  held  to  re- 
spond, he  may  recover  against  the  principal  delinquent 
where  the  offense  did  not  involve  moral  turpitude,  in  which 
case  there  could  be  no  recovery,  but  was  merely  malum  pro- 
hibitum, and  the  law  would  inquire  into  the  real  delinquency 
of  the  parties,  and  place  the  ultimate  liability  upon  him 
whose  fault  had  been  the  primary  cause  of  the  injury.  The 
same  principle  has  been  recognized  in  the  court  of  appeals  of 
the  state  of  New  York  in  Oceanic  Steam  Nav.  Co.  v.  Com- 
pania  Transatlantica  Espanola,  134  N.  Y.  461,  30  Am.  St. 
Rep.  68;.  31  N.  E.  897,  the  second  proposition  of  the  syllabus 
of  the  case  being: 

''Where,  therefore,  a  person  has   been  compelled,    by  the 
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jadgment  of  Si  court  baving  jurisdiction,  to  pay  damac^s 
caused  by  the  negligence  of  anotber,  which  ought  to  have 
been  paid  by  the  wrongdoer,  be  may  recover  of  the  latter  the 
amount  so  paid,  unless  he  was  a  party  to  the  wrong  which 
caused  the  damage/' 

In  a  case  cited  and  much  relied  upon  at  the  bar  (Gray  v. 
Boston  Gaslight  Co.,  114  Mass.  149,  19  Am.  Rep.  324),  a 
telegraph  wire  wa»  fastened  to  the  plaintiff's  chimney  with- 
out his  consent,  and,  the  weight  of  the  wire  having  pulled  the 
chimney  over  into  the  street,  to  the  injury  of  a  passing  trav- 
eler, an  action  was  brought  against  the  property  owner  for 
damages,  and  notice  was  duly  given  to  the  gas  company, 
which  refused  to  defend.  Having  settled  the  damages  at  a 
figure  which  the  court  thought  reasonable,  the  property 
owner  brought  suit  against  the  gas  company,  and  it  was  held 
liable.     In  the  opinion  the  court  said: 

''When  two  parties,  acting  together,  commit  an  il- 
legal or  wrongful  act,  the  party  who  is  held  responsible 
in  damages  for  the  act  cannot  have  indemnity  or  con- 
tribution from  the  other,  because  both  are  equally  cul- 
pable or  participes  criminis,  and  the  damage  results 
from  their  joint  offense.  This  rule  does  not  apply  when 
one  does  the  act  or  creates  the  nuisance,  and  the  other  does 
not  join  therein,  but  is  thereby  exposed  to  liability  and 
suffers  damage.  He  may  recover  from  the  party  whose 
wrongful  act  has  thus  exposed  him.  In  such  case  the  par- 
ties are  not  in  pari  delicto  as  to  each  other,  though,  as  to 
third  persons,  either  may  be  held  liable." 

In  a  later  case  in  Massachusetts  (Boston  Woven  Hose  & 
Rubber  Co.  v.  Kendall,  178  Mass.  232,  51  L.  R.  A.  781,  86 
Am.  St.  Rep.  478,  59  N.  E.  657),  it  was  held  that  a  man- 
ufacturer of  an  iron  boiler  known  as  a  vulcanizer,  which  had 
been  furnished  upon  an  order  which  required  a  boiler  which 
would  stand  a  pressure  ^  of  100  pounds  to  the  square  inch, 
which  order  was  accordingly  accepted,  the  manufacturer  un- 
dertaking to  make  the  boiler  in  a  good  and  workmanlike 
manner,  but  which,  because  of  a  defect,  in  that  the  hinge  of 
the  door  was  constructed  in  such  a  way  that  it  did  not  press 
tight  enough  against  the  face  of  the  boiler  to  stand  a  pres- 
sure of  7;  pounds,  at  which  pressure  the  packing  blew  out  and 
allowed  the  naphtha  vapor  to  escape,  was  liable  for  the  dam- 
ages which  the  hose  company  had  been  compelled  to  pay  to 
one  of  its  employees,  injured  by  the  accident,  although  the 
defect  might  have  been  discovered  upon  reasonable  inspec- 
tion by  the  hose  company.  In  that  case  the  boiler  was  sold 
upon  a  warranty.  As  was  said  by  Mr.  Chief  Justice  Holmes, 
delivering  the  opinion  of  the  court: 

''The  very  purpose  of  the  warranty  was  that  the  boiler 
should  be  used  in  the  plaintifi's  works  with  reliance  upon  the 
defendant's  judgment  in  a  matter  as  to  which  the  defendants 
were  experts  and  the  plaintifi  presumably  was  not.     Whether 
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the  false  warranty  be  called  a  tort  or  a  breach  of  contract,  the 
conseqaencea  which  ensued  must  be  taken  to  have  been  con- 
templated and  were  not  too  remote.  The  fact  that  the  re- 
liance was  not  justified  as  toward  the  men  does  not  do  away 
with  the  fact  that  the  defendants  invited  it,  with  notice  of 
what  might  be  the  consequences  if  it  should  be  displaced, 
and  there  is  no  policy  of  the  law  opposed  to  their  being  held 
to  make  their  representations  good." 

Other  cases  might  be  cited  which  are  applications  of  the 
exception  engrafted  upon  the  general  rule  of  noncontribution 
among  wrongdoers,  holding  that  the  law  will  inquire  into  the 
facts  of  a  case  of  the  character  shown,  with  a  view  to  fasten- 
ing the  ultimate  liability  upon  the  one  whose  wrong  has  been 
primarily    responsible    for    the  injury    sustained.     In  the 
present  case  there  is  nothing  in  the  facts  as  stated  to  show 
that  any  negligence  or  misconduct  of  the  railroad  company 
caused  the  defect  in  the  car  which  resulted  in  the  injury  to  the 
brakeman.     That  company  received  the  car  from  its  owner, 
the  Hammond  Packing  Company,  whether  in  good  order  or 
not  the  record  does  not  disclose.     It  is  true  that  a  railroad 
company  owes  a  duty  of  inspection  to  its  employees  as  to 
cars  received  from  other  companies  as  well  as  to  those  which 
it  may  own.     Baltimore  &  P.  R.  Co.   v.    Mackey,  157  U.  S. 
73f  39  Lr-  Ed.  624,  15  Sup.  Ct.  Rep.  491.     But  in  the  present 
case  the  omission  of  duty  for  which  the  railroad  company 
was  sought  to  be  held  was  the  failure  to  inspect  the  car  with 
such  reasonable  diligence  as  would  have  discovered  the  de- 
fect in  it.     It  may  be  conceded  that,  the  railroad  company 
having  a  contract  with  the  terminal  company  to  receive  and 
transport  the  cars  furnished,  it  was  bound  to  use  reasonable 
diligence  to  see  that  the  cars  were  turned  over  in  good  order, 
and  a  discharge  of  this  duty  required   an   inspection  of  the 
cars  by  the  railroad  company  upon  delivery  to  the  terminal 
company.     But  that  the  terminal  company  owed  a  similar 
duty  to  Its  employees,  and  neglected  to  perform  the  same,  to 
the  injury  of  an  employee  has  been  established  by  the  de- 
cision of  the  supreme  court  of  Nebraska,  already  referred  to. 
The  case  then  stands  in  this  wise:    The  railroad   company 
and  the  terminal  company  have  been  guilty  of  a  like  neglect 
of  duty  in  failing  to  properly  inspect  the  car  before  putting 
it  in  use  by  those  who  might  be  injured  thereby.     We  do  not 
perceive  that,  because  the  duty  of  inspection   was  first  re- 
quired from  the  railroad  company,  that  the  case  is  ther-eby 
brought  within  the  class  which   bold   the  one  primarily  re- 
sponsible, as  the  real  cause  of   the  injury,  liable  to  another 
less  culpable,  who  may  have  been   held   to  respond  for  dam- 
ages for  the  injury  inflicted.     It  is  not   like  the  case  of  the 
one  who  creates  a  nuisance  in  the  public  streets;  or  who  fur- 
nishes a  defective  dock;  or  the  case  of  the  gas  company, 
where  it  created  the  condition  of  unsafety  by  its  own  wrong- 
ful act;  or  the  case  of  the  defective  boiler,  which  blew  out 
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because  it  would  not  stand  the  pressure  warranted  by  the  mao- 
ufacturer.  In  all  these  cases  the  wrongful  act  of  the  one  held 
finally  liable  created  the  unsafe  or  dangerous  condition  from 
which  the  injury  resulted.  The  principal  and  moving  cause, 
resulting  in  the  injury  sustained,  was  the  act  of  the  first 
wrongdoer,  and  the  other  has  been  held  liable  to  third  per- 
sons for  failing  to  discover  or  correct  the  defect  caused  by 
the  positive  act  of  the  other. 

In  the  present  case  the  negligence  of  the  parties  has  been 
of  the  same  character.  Both  the  railroad  company  and  the 
terminal  company  failed,  by  proper  inspection,  to  discover 
the  defective  brake.  The  terminal  company,  because  of  its 
fault,  has  been  held  liable  to  one  sustaining  an  injury 
thereby.  We  do  not  think  the  case  comes  within  that  ex- 
ceptional class  which  permits  one  wrongdoer  who  has  been 
mulcted  in  damages  to  recover  indemnity  or  contribution 
from  another. 

For  the  reasons  stated,  the  question  propounded  will  be 
answered  in  the  negative. 


NATIONAL  BANK  OF  BRISTOL  v,  BALTIMORE  A  O.  R.  CO. 
(Court  of  Appeals  of  Maryland,  Noy.  18,  1904.) 

[59  Atl.  Rep.  134.] 

Bills  of  Lading— Lex  Loci. 

A  bill  of  lading^  issued  in  Virg^inia  is  g^ovemed  as  to  its  leg^al  qualities 
by  the  law  of  Virginia. 

Common  Law— Presumption. 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 
the  common  law  prevails  in  Virginia. 

eills  of  Lading— Negotiability.* 

At  common  law  a  bill  of  lading  is  not,  in  an  unrestricted  sense,  a 
negotiable  instrument,  but  quasi  negotiable  only,  and  this  limited 
negotiability  may  be  destroyed  by  stamping  or  printings  across  the 
face  of  the  instrument  the  words  "Not  negotiable." 

Same — Same — Transfer .  * 

A  bill  of  lading,  though  made  nonnegotiable  by  its  terms,  may,  like 
any  other  nonnegotiable  instrument  or  chose  in  action,  be  transferred 
by  assignment,  the  assignee  taking  subject  to  the  equities  between  the 
original  parties. 

*See  Ryan  ».  Great  Northern  Ry.  Co.  (Minn.),  8  R.  R.  R.  31S,  31 
Am.  &  Eng.  R.  Cas..  N.  S.,  315  (as  between  the  carrier  of  goods  and 
the  owner  to  whom  the  same  are  consigned,  the  bill  of  lading  is  a 
reliable  symbol  of  title,  and  vests  in  the  legitimate  holder  thereof  the 
right  to  possession  of  the  property)  ;  Cameron  v,  Orleans  A  J.  Ry.  Co., 
Limited  (La.),  3  R.  R.  R.  829,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  829 
(pledge,  effect  of  subsequent  delivery  of  bill  of  lading  where  property 
had  been  seized  at  suit  of  pledge*8  creditor)  ;  First  Nat.  Bank  of  Pull- 
man V,  Northern  Pac.  Ry.  Co.  (Wash.),  3  R.  R.  R.  4,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  4  (rights  of  transferee  under  Washington  statute  declaring 
bills  of  lading  to  be  negotiable  instruments) ;  note,  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  255  (effect  of  transfer  of  bill  of  lading  on  right  of  stoppage 
of  transitu) ;  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  402  (negotiability) ; 
note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  397  (transfer  by  indorsement  and 
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Same — Right  of  Assignee. 

An  assignee  of  a  nonnegotiable  bill  of  lading  takes  title  to  the  goods 
represented  by  the  bill,  subject  only  to  the  equities  of  those  whose 
names  appear  upon,  or  are  in  some  way  connected  with,  the  bill,  and  is 
not  affected  by  equities  existing  in  favor  of  strangers  whose  interest  in 
no  way  appears  upon  it. 

Same — Same. 

Where  there  is  a  collateral  fact  which  is  known  to  an  assignee  of  a 
choee  in  action,  and  which  is  sufficient  to  put  him  on  inquiry,  knowl- 
edge of  such  collateral  fact  will  be  held  equivalent  to  knowledge  of  the 
ultimate  fact,  where  inquiry  would  disclose  the  same. 

Same — ^Title  Passing  to  Vendee. 

Evidence  that  a  vendor  had  sold  lumber  to  his  vendee,  had  loaded  it 
on  a  car  for  him,  had  shipped  it  to  him,  and  had  accepted  from  him  a 
check  for  the  price,  dated  one  day  after  the  sale,  authorizes  a  finding 
that  there  had  been  a  sale  on  credit  and  a  delivery  to  the  common  car- 
rier, under  which  title  had  passed  to  the  vendee. 

Same — Rights  of  Vendee. 

Where  there  has  t>een  a  sale  and  delivery  to  the  vendee,  he  is  author- 
ized to  procure  a  bill  of  lading  in  his  own  name  as  shipper  and  owner, 
and  a  subsequent  failure  to  pay  the  price  does  not  divest  his  title  or 
that  of  his  assignees  of  the  bill  of  lading. 

Same— Transfer  of  Title— Stoppage  In  Transitu.* 

The  indorsement  and  delivery  of  a  bill  of  lading  transfers  the  title  to 
the  property  to  the  vendee,  is  a  complete  delivery  of  the  goods,  and  di- 
vests the  vendor's  lien,  subject  only  to  his  right  of  stoppage  in  transitu 
in  the  event  of  the  vendee's  insolvency  before  payment  for  the  goods, 
and  if  the  rights  of  no  third  person  have  intervened. 

Same — innocent  Purchaser — Rights.* 

One  who  in  good  faith  takes  a  bill  of  lading  from  a  vendee  acquires 
an  unassailable  title  to  the  goods,  notwithstanding  fraud  of  the  ven* 
dee«  even  as  against  the  defrauded  vendor. 

Same — Transfer— Discounting— Rights  of  Bank.* 

Where  a  vendor  put  it  into  the  power  of  his  vendee  to  deal  with  the 
property  as  his  own,  and  thereby  enable  htm  to  mislead  a  bank,  which 
in  good  faith  discounted  his  draft  and  accepted  a  bill  of  lading  on  the 
goods  sold  as  collateral  security,  any  loss  arising  out  of  the  transaction 
must  fall  upon  the  vendor. 

delivery);  Alabama  Mid.  Ry.  Co.  v.  Darby  (Ala.),  13  Am.  &  Eng.  R. 
Gas.,  N.  S.,  105  (consignee's  right  to  recover  not  on  possession  of  bill 
of  lading) ;  Chicago,  Packing  Sl  Provision  Co.  v.  Savannah,  F.  di  W. 
Ry.  Co.  (Ga.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  391  (delivery  of  goods  to 
endorsee,  partnership  as  endorsee,  delivery  upon  a  written  order  of  one 
of  the  partners) ;  Commercial  Bank  v,  Chicago,  etc.,  R.  Co.  (111.),  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,  263  (delivery  of  goods  to  holder  of  bill  of 
lading)  ;  Union  Pacific  Ry.  Co.  v.  Johnston  (Neb.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  601  (delivery  of  goods  where  consignee  did  not  surrender 
bill  of  lading  made  at  the  peril  of  the  carrier) ;  Witt  v.  East  Tennessee 
Sl  W.  N.  C.  R.  Co.  (Tenn.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  380  (delivery 
without  requiring  surrender  of  bill  of  lading) ;  Coz  v.  Vermont  Cent. 
R.  Co.  (Mass.),  9  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  591  (effect  of  transfe;-) ; 
Western  Sl  A.  R.  Co.  v.  Ohio  Valley  Bkg.  &  Trust  Co.  (Ga.),  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  839  (liability  of  carrier  for  failure  to  deliver  goods 
upon  demand  of  holder  of  bill  of  lading) ;  Nebraska  Meal  Mills  v.  St. 
Louis  S.  W.  Ry.  Co.  (Ark.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  591  (liability 
of  carrier  where  delivery  of  goods  without  production  of  bill  of  lading)  ; 
Midland  Nat.  Bank  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  2  Am.  Sl  Eng.  R. 
Cas.,  N.  S.,  586  (liability  on  original  bill  where  property  has  been 
delivered  upon  duplicate) ;  Coz  v,  Vermont  Cent.  R.  Co.  (Mass.),  9  Am. 
&  Eng.  R.  Cas.,  N.  S.,  591 ;  Raleigh  &  G.  R.  Co.  v,  Lowe  (Ga.),  10  Am. 

•See  (*)  on  page  206. 
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Same — ^Stoppage  in  Transitu.! 

A  vendor  who  has  parted  with  title  to  the  goods  sold  and  has  deliv- 
ered them  to  a  common  carrier  for  the  vendee  has  no  rig-ht  of  stoppage 
in  transitu  after  the  vendee  has  transferred  the  title  to  another  by  as* 
signment  of  the  bill  of  lading. 

Instructions. 

An  instruction  denying  a  recovery  and  making  no  reference  to  facts 
relied  on  authorizing  the  same  in  effect  withdraws  all  such  facts  from 
the  consideration  of  the  jury,  and  is  erroneous  if  such  facts  constitute 
a  ground  of  action. 

Appeal  from  Superior  Court  of  Baltimore  City;  Pere  L. 
Wickes,  Judge. 

Action  by  the  National  Bank  of  Bristol  against  the  Balti- 
more &  Ohio  Railroad  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER.  BRIS- 
COE,  BOYD,  PEARCE.  and  SCHMUCKER,  J  J. 

Francis  E.  Pegram  and  Edwin  T.  Dickerson,  for  appellant. 
George  P.  Bagby,  for  appellee. 

McSHERRY,  C.  J.  This  is  an  appeal  from  a  judgment 
rendered  by  the  superior  court  of  Baltimore  City.  An  action 
of  trover  was  instituted  in  that  court  by  the  appellant,  the 
National  Bank  of  Bristol,  against  the  Baltimore  &  Ohio  Rail- 
road Company,  to  recover  the  value  of  a  car  load  of  walnut 
lumber  of  which  the  appellant  claimed  to  be  the  owner,  and 
which  it  was  alleged  the  appellee  had  converted  to  its  own 
use.  The  declaration,  which  sets  out  at  large  the  facts  upon 
which  the  appellant  relies  to  make,  out  its  case,  need  not  be 
particularly  alluded  to,  inasmuch  as  no  questions  arise  on  the 
pleadings.  The  only  matters  with  which  we  are  concerned 
on  this  appeal  are  those  presented  by  the  two  bills  of  excep- 
tion contained  in  the  record.  The  first  bill  of  exception 
brings  up  a  ruling  of  the  court  on  the  admissibility  of  evi- 
dence, and  the  second  concerns  the  action  of  the  trial  court 
on  the  prayers  for  instructions  to  the  jury.  .  There  is  some 
conflict  in  the  evidence,  but  that  is  not  of  material  conse- 
quence in  dealing  with  the  legal  principles  which  will  con- 
trol this  controversy,  because  the  facts  must  ultimately  be 
found  by  the  jury.  It  appears  that  on  the  7th  day  of  Novem- 
ber, 1902,  a  certain  E.  L.  De  Camp  drew  at    Bristol,  Tenn., 

&  Bug.  R.  Cas.,  N.  S.,  398  (negotiability) ;  Baker  v,  Chicago,  etc.,  Rj. 
Co;  (Iowa),  6  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  772  (retention  of  bill  of  lading, 
title  to  goods)  ;  Western  &  A.  R.  Co.  v.  Ohio  Valley  Bkg.  &  Trust  Co. 
(6a.),  15  Am.  Sl  Bug.  R.  Cas.,  N.  S.,  839  (right  of  bona  fide  holder  where 
carrier  changes  destination  of  shipment) ;  Commercial  Bank  v,  Chi- 
cago, etc.,  R.  Co.  (111.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  263  (right  to  deliver 
goods  to  holder  of  bill  of  lading). 

f  For  authorities  in  this  series  on  the  right  of  stoppage  in  transitu, 
see  Felix  v,  Brandstetter  Co.  (Iowa),  2  R.  R.  R.  930,  25  Am.  &  Eng.  R. 
Cas.,  N.  S.,  930;  monograph,  16  Am.  &  Eng.  R.  Cas.,  N.  8.,  258  et 
seq. ;  Brewer  Lumber  Co.  z'.  Boston  &  A.  R.  Co.  (Mass.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  548  (end  of  transit). 
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a  draft  on  Cameron  &  Co.,  29  P.  O.  avenue,  Baltimore.  Md., 
payable  to  the  order  of  John  B.  Baumgardner,  cashier,  for 
|00,  which  was  cashed  by  the   Bristol   National  Bank,  and 
the  proceeds  were  carried  on  the  books  of  that  bank  to  the 
credit  of  the  drawer.     Attached  to  the  draft  was  a  bill  of  lading 
issued  by  the  Norfolk  &  Western  Railway  Company  at  Marion 
Station,  Va.,  on  November  7,  1902,  for  the  transportation 
of  one  car  load  of  walnut  lumber  in  car  No.  23,914,  shipped 
by  E.  L.  De  Camp,   ''shipper  as  owner,*'   and  consigned 
''To  the  order  of  E.  L.  De  Camp,  Locust  Point."     Upon  the 
face  of  the  bill  of  lading  there  was  printed  in  full-faced  type 
the  words  "Not   negotiable."     Immediately  beneath  these 
words  appears  the  following  clause:    "If  the  word  'order'  is 
written  immediately  below  or  after  the  name  of  the  party  to 
whose  order  the  property  is  consigned,  the  surrender  of  the 
bill  of  lading  properly  endorsed  shall  be  required   before  the 
delivery  of  the  property  at  destination,  as  provided  by  sec- 
tion 9  of  the  conditions  on  the  back  hereof."     When  the 
draft  was  discounted  by  the  bank  in  the  regular  course  of 
business,  the  bill  of  lading  was  indorsed   by  De  Camp,  and 
attached  thereto  as  collateral  security,   and  the  draft,  with 
the  attached  bill  of  lading,  was  forwarded  for  payment,  but 
was  returned  to  the  appellant  bank  in  about  five  days,  pro- 
tested for  nonpayment.     At  the  time  the  draft  was  discounted 
for  De  Camp   he  represented   himself  to  be  the  bona  fide 
owner  of  the  bill  of  lading  and  the  lumber,  and  it  was  solely 
on  the  faith  and  security  of  the  bill  of  lading   that  the  dis- 
count was  made.     Within  five  days  after  De  Camp  had   been 
credited  with  the  proceeds  of  the  draft  by  the  Bristol  Bank, 
he  checked  out  the  funds.     After  Cameron  &  Co.  had  refused 
to  accept  the  bill  of  lading  and  pay  the  draft,  and  after  both 
had  been  returned  to  the  bank  on  November   13th,  the  bank 
forwarded  the  bill  of  lading  to  Price  &  Heald,  in   Baltimore, 
with  instructions  to  receive  the  car  load  of  walnut  lumber  de- 
scribed in  the  bill  of  lading,  and  to  sell  the  same  for  account 
of  the  appellant  bank.     Price  &   Heald,  on  November  14th, 
exhibited  to  the  Baltimore  &  Ohio   Railroad  Company  the 
bill  of  lading  for  the  car  load  of  walnut  lumber,  and  demanded 
that  the  lumber  be  turned  over  to  them,  but  the  appellee  de- 
clined to  comply  with  that  demand,  and  delivered  the  lum- 
ber to  the  agents  of  Atkins  Bros.,  who  had  given  the  appellee 
a  bond  of  indemnity  to  secure  the  railroad  company  against 
loss  by  reason  of  the  delivery  of  the  lumber  to  Atkins  Bros. 
The  appellee  then  proved,  after  the  court   had  overruled  an 
objection  to  the  admissibility  of  the  evidence,  that  the  firm 
of  Atkins  Bros.,  manufacturers  of  lumber  at   Attoway,  Va., 
agreed  to  sell  to  E.  L.  De  Camp  a  carload  of  walnut  lumber, 
they  to  load  the  same,  and  to  hold  it  until  a  check  given  to 
them  by  De  Camp  on  the  appellant  bank  was  paid;  the  lum- 
ber— the  same  now  in  controversy — was  to  continue  to  re- 
main the  property  of  the  vendors  until  the  check  was  paid; 
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that  there  was  not  a  sale,  but  an  agreement  to  sell,  which  De 
Camp  fully  understood;  that  De  Camp,  without  the  authority^ 
knowledge,  or  consent  of  the  vendors,  shipped  the  car  and 
procured  the  bill  of  lading  to  be  made  out  in  his  own  name; 
that  he  did  not  assure  the  vendors  that  the  check  he  gave 
them  was  good ;  that  when  the  check  last  alluded  to  was  re- 
turned unpaid  the  vendors  went  to  Baltimore,  whither  the 
lumber  had  been  shipped,  and,  reaching  there  before  the  car 
arrived,  gave  a  bond  of  indemnity  to  the  railroad  company, 
and  secured  the  lumber,  which  they  sold  through  an  agent; 
that  De  Camp  gave  the  vendors  a  check  in  payment  for  the 
lumber  on  November  7th,  but  dated  it  the  day  following,  and 
that  the  vendors  deposited  it  in  their  bank  on  November  loth 
for  collection;  that  Atkins  Bros,  made  no  effort  to  ascertain 
whether  the  check  would  be  paid,  and  that  they  made  no 
arrangement  with  the  railroad  authorities  that  the  car  should 
remain  on  the  siding,  where  it  had  been  loaded,  until  they 
could  hear  from  the  check.  When  the  check  was  presented 
at  the  Bristol  National  Bank,  De  Camp  had  no  funds  to  his 
credit  there,  having  withdrawn  them  about  the  I2th  of  Novem- 
ber. On  November  i8th,  after  the  return  of  De  Camp's 
check  to  Atkins  Bros.,  the  latter  wrote  to  the  appellant  bank 
a  letter  in  which  they  said:  ''Messrs.  Price  &  Heald 
of  Baltimore,  Maryland,  state  that  yon  have  sent  them 
bill  of  lading  for  car  of  lumber,  N.  &  W.  No.  23914  to 
sell  for  your  account.  We  would  respectfully  notify  you 
that  this  car  of  lumber  belongs  to  us.  We  sold  it  to 
Mr.  E.  L.  De  Camp,  in  payment  of  which  he  gave  his  check 
and  draft  on  your  bank  which  you  refused  to  honor  claiming 
that  De  Camp  had  no  funds."  To  the  admissibility  of  all  of 
this  evidence  the  plaintiff  objected,  but  the  court  overruled  the 
objection,  and  thereupon  the  first  exception  was  reserved. 
We  need  not  pause  at  this  time  to  inquire  whether  the  evi- 
dence objected  to  and  above  set  forth  was  admissible,  because 
in  consideiing  the  action  of  the  court  upon  the  prayers  con- 
tained in  the  second  bill  of  exception  the  propriety  of  the  rul- 
ing made  in  the  first  exception  will  be  necessarily  involved. 
In  rebuttal  the  appellant  produced  a  letter  from  Atkins  Bros., 
dated  November  17th,  and  addressed  to  Price  &  Heald,  the 
agents  of  the  appellant  bank,  in  which  the  following  state- 
ment is  made:  ''On  November  7th,  we  shipped  from  Marion, 
Va.  to  Locust  Point  Station,  Baltimore,  car  of  lumber,  N.  & 
W.  No.  23914.  We  sold  this  car  to  E.  L.  De  Camp,  shipped 
to  him  in  Baltimore.  He  gave  us  in  settlement  his  check  for 
part  and  draft  for  balance.  The  bank  at  Bristol  reports  no 
funds,  consequently  we  wished  to  stop  the  payment  of  them 
by  you  to  E.  L.  De  Camp."  Upon  the  close  of  the  evidence 
each  party  presented  one  prayer.  That  of  the  appellant  was 
rejected,  whilst  that  of  the  appellee  was  granted.  These 
prayers  will  be  found  set  forth  in  the  margin,  i 

1  Plaintiflf's  prayer:    "The  plaintiff  prays  the  court  to  instruct    the 
jury  that,  if  they  shall  find  from  the  eridence  that  Messrs.  Atkins 
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The  theory  upon  which  tbe  court  evidently  acted  in  refus- 
ing the  appellant's  and  in  granting  the  appellee's  prayer  was 
that  tbe  title  of  the  bank  to  tbe  lumber,  and  its  right  to  main- 
tain this  action,  depended  wholly  upon  its  ownership  of  the 
bill  of  lading,  and,  as  that  instrument  had  stamped  upon  it 
the  words ''Not  negotiable/' tbe  bank  did  not  stand  in  the 
sitaation  of  a  bona  fide  indorsee  of  a  negotiable  security,  who 
took  it  for  value,  before  maturity,  without  notice  of  any  im- 
perfections in  its  origin;  and,  as  Atkins  Bros,  had  prior 
equities,  the  bank  could  not  recover.  The  bill  of  lading  evi- 
dencing tbe  contract  between  the  shipper  and  the  railway 
company  was  issued  in  Virginia,  and  its  qualities  are  such  as 
the  law  of  that  state,  and  not  the  law  of  this  state,  impressed 
upon  it.  There  is  no  proof  in  the  record  as  to  what  the  law 
of  Virginia  is  in  this  respect,  and  we  must  consequently  pre- 
sume that  as  to  bills  of  lading  the  common  law  prevails  there. 
By  the  common  law  a  bill  of  lading  was  not,  in  an  unrestricted 
sense,  a  negotiable  instrument,  like  a  promissory  note,  but 
was,  as  this  court  has  repeatedly  stated,  quasi  negotiable 
only.  Baltimore  &  Ohio  Railroad  Company  v.  Wilkens,  44 
Md.  II,  22  Am.  Rep.  26.  But  even  that  restricted  common- 
law  negotiability  may  be  limited  and  still  further  qualified 
by  tbe  insertion  of  appropriate  terms  wholly  destroying  all 
negotiability,  and  it  seems  to  be  generally  agreed  that  such  a 
result  may  be  accomplished  by  simply  stamping  or  printing 
across  the  face  of  the  instrument  the  words ''Not  negotiable," 
as  was  done  in  this  instance.  21  Am.  &  Eng.  Ency.  Law 
{2d  Ed.)  S4S.  The  nonnegotiability  of  the  bill  of  lading  does 
not  prevent  it  from  being  assignable.  Like  any  other  non- 
negotiable  instrument  or  chose  in  action,  it  may  be  transferred 
by  assignment;  and  when  thus  dealt  with  tbe  assignee  takes 
a  valid  title  to  it,  subject,  of  course,  to  the  equities  existing 

Bros,  sold  and  shipped  to  E.  L.  De  Camp  at  Baltimore,  Md.,  a  car  load 
of  walnut  lumber,  as  set  out  in  the  bill  of  lading  offered  in  evidence, 
and  received  from  said  E<  L*  I>e  Camp  his  check  and  draft  in  settle- 
ment, then,  notwithstanding  said  draft  and  check  were  not  paid,  a  good 
title  passed  from  Atkins  Bros,  to  said  De  Camp,  which  title  pass^  to 
the  plaintiff  upon  the  indorsement  of  the  bill  of  lading,  and  their  ver- 
dict must  be  for  the  plaintiff." 

Defendant's  prayer :  *'The  defendant  prays  the  court  to  instruct  the 
jury  that,  even  though  they  find  that  Atkins  Bros,  sold  the  lumber  in 
controversy  to  De  Camp,  and  delivered  same  to  the  Norfolk  &.  Western 
Railroad  for  transportation  and  delivery  to  De  Camp,  or  his  order,  yet 
if  they  find  that  De  Camp  obtained  the  title  to  and  possession  of  said 
lumber  by  giving  Atkins  Bros,  in  payment  thereof  a  draft  which 
turned  out  to  be  worthless,  and  that  when  Atkins  Bros,  learned  that  said 
draft  was  worthless,  and  before  the  defendant  had  delivered  said  lum- 
ber, Atkins  Bros,  demanded  that  the  defendant  turn  over  said  lumber  to 
them,  and  that  accordingly  the  defendant  did  turn  over  said  lumber  to 
Atkins  Bros.,  their  verdict  must  be  for  the  defendant,  provided  the 
jury  further  find  that  the  bill  of  lading  filed  with  the  declaration  was 
executed  in  the  statute  of  Virginia,  and  that  at  the  time  De  Camp  in- 
dorsed the  bill  of  lading  to  the  plaintiff  (if  the  jurv  find  that  it  was  so 
indorsed)  it  had  the  words  *not  negotiable'  printed  on  its  face." 
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between  the  origiDal  parties  to  it,  of  which,  if  there  are  any, 
he  is  held  to  have  had  notice.  Steele  v.  Sellman,  79  Md.  i, 
28  Atl.  811.  But  what  are  the  equities  with  which  the 
assignee  of  a  nonnegotiable  bill  of  lading  in  such  a  case  as 
this  is  chargeable?  Surely  not  the  equities  of  third  parties 
whose  names  do  not  appear  upon  and  are  in  no  way  con- 
nected with  the  bill  of  lading.  A  bill  of  lading,  as  a  mere 
document,  is  valueless.  It  is  of  consequence  only  in  so  far 
as  it  is  the  evidence  of  title  to  something  in  somebody.  Its 
transfer  is  the  transfer  of  the  title  to  the  thing  described  in 
it,  and  whatever  equities  exist  between  the  parties  to  it  with 
respect  to  the  title  of  the  property  which  it  purports  to  rep- 
resent will  follow  that  property  into  the  hands  of  the  assignee 
of  the  bill  of  lading,  unless  some  other  legal  or  equitable 
principle  intervenes  to  preclude  the  assertion  of  a  prior  right 
as  against  a  bona  fide  assignee  for  value.  In  the  case  at  bar 
the  name  of  Atkins  Bros,  does  not  appear  upon  the  bill  of 
lading  at  all.  De  Camp  was  the  ostensible  owner  and  the 
actual  shipper  of  the  lumber,  and  he  was  also  the  consignee. 
Nothing  was  disclosed  on  the  face  of  the  instrument  to  indi- 
cate that  any  other  person  than  De  Camp  had  any  right  to 
or  claim  upon  the  lumber,  and  there  was  absolutely  no  word» 
mark,  or  sign  to  put  the  bank  on  inquiry  as  to  De  Camp's 
ownership,  or  to  suggest  even  a  suspicion  that  some  one  else 
had  a  superior  right  to  the  property.  When  there  is  a 
collateral  fact,  which  is  known  to  an  assignee  of  a  chose  in 
action,  and  which,  if  followed,  would  result  in  revealing  the 
existence  of  the  ultimate  fact  sought  to  be  established,  then 
knowledge  of  such  collateral  fact  will  be  held  equivalent  to 
notice  of  the  ultimate  fact,  and  will  bind  the  party  to  be 
afiected  as  conclusively  as  though  actual  knowledge  of 
the  ultimate  fact  had  been  brought  home  to  him.  But  the 
bill  of  lading  contains  no  entry  which  could  possibly  have 
induced  the  bank  to  conjecture  that  De  Camp  was  not  the 
exclusive  owner  of  the  lumber.  Any  inquiry  it  could  have 
made  would  have  been  either  from  De  Camp  or  from  the 
railroad  agent  who  issued  the  bill  of  lading,  and  there  is 
nothing  in  the  record  to  intimate  that  the  latter  could  have 
stated  verbally  anything  different  from  that  which  the  bill  of 
lading  discloses;  whilst  De  Camp  in  fact  represented  himself 
to  be  the  owner  of  the  lumber.  No  inquiry,  therefore,  on  the 
part  of  the  bank,  from  either  of  the  parties  to  the  bill  of 
lading,  would  have  disclosed  anything  beyond  that  which 
the  bill  of  lading  itself  exhibited. 

But  if  it  were  conceded  that  in  spite  of  there  being  noth- 
ing on  the  face  of  the  bill  of  lading  to  indicate  that  Atkins 
Bros,  had  sold  the  lumber  to  De  Camp,  and  that  the  latter 
had  not  paid  for  it,  and  that  because  of  these  circumstances 
the  bank,  though  it  did  not  know  them,  was  none  the  less 
chargeable  with  knowledge  of  them,  merely  because  the 
words  ''Not  negotiable''  were  indorsed  upon  the   bill  of  lad- 
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ing.  Still  there  was  evidence  before  the  jury  tending  to  show, 
if  credited  by  them,  sach  a  state  of  facts  as  woald  preclude 
AtlLins  Bros,  from  asserting  a  title  to  the  laiober  as  against 
the  appellant  bank.  There  was  evidence,  as  we  have  stated 
— particularly  that  furnished  by  the  letters  from  which  ex- 
tracts have  been  quoted — tending  to  show  that  Atkins  Bros, 
had  sold  this  lumber  to  De  Camp,  had  loaded  it  on  a  car  for 
him,  had  shipped  it  to  Baltimore,  and  had  received  and 
accepted  from  him  a  check  for  the  purchase  price,  dated  one 
day  after  the  actual  sale.  This  evidence,  if  believed  by  the 
jury,  would  enable  them  to  conclude  that  there  had  been  a 
sale  of  the  lumber  on  credit,  and  a  delivery  of  it  to  the  com- 
mon carrier,  which  was  a  delivery  to  the  vendee,  and  there- 
fore that  the  title  had  passed  from  Atkins  Bros,  to  De  Camp. 
Hall  v.  Richardson,  i6  Md.  396,  77  Am.  Dec.  303.  If  the 
jury  believed,  from  the  evidence,  that  there  had  been  a  sale 
and  delivery  of  the  lumber  to  De  Camp,  then  the  latter  was 
authorized  to  procure  the  bill  of  lading  in  his  own  name  as 
shipper  and  owner,  and  a  subsequent  failure  to  pay  the  vend- 
ors the  price  he  agreed  to  pay  did  not  divest  the  title  thus 
acqnired.  Bearing  in  mind  that  we  are  dealing  with  a  bill  of 
lading  that  is  only  assignable,  and  not  negotiable,  according 
to  the  terms  contained  upon  its  face,  when  De  Camp  came 
into  possession  of  that  muniment  of  title  and  assigned  it  to 
the  bank  the  latter  acquired  by  the  assignment  precisely  the 
title  which  De  Camp  on  that  day  himself  had. 

A  bill  of  lading  represents  the  goods  described  in  it.  6  Cyc. 
426.  Bills  of  lading,  by  the  law  merchant,  are  representatives 
of  the  property  for  which  they  have  been  given,  and  the  in- 
dorsement and  delivery  of  a  bill  of  lading  transfers  the  prop- 
erty from  the  vendor  to  the  vendee,  is  a  complete  legal 
delivery  of  the  goods,  divests  the  vendor's  lien.  *  *  * 
But,  though  the  vendor's  lien  is  thus  divested  by  reason  of 
the  complete  delivery  of  the  indicia  of  property,  he  may,  if 
the  goods  have  not  yet  reached  the  actual  possession  of  the 
buyer,  and  if  no  third  person  has  acquired  rights  by  obtaining 
a  transfer  of  the  bill  of  lading  from  the  buyer,  intercept  the 
goods,  in  the  event  of  the  buyer's  insolvency  before  pay- 
ment, by  the  exercise  of  the  right  of  stoppage  in  transitu. 
These  principles  in  relation  to  the  effect  of  a  bill  of  lading 
were  first  conclusively  established  in  the  great  leading  case  of 
Lickbarrow  v.  Maso,  2  T.  R.  63,  i  Smith,  Lead.  Cas.  7^3; 
2  Benj.  on  Sales,  §  121 1.  In  Midland  National  Bank  v.  Mo., 
Kan.  &  Texas  R.  R.  Co.,  62  Mo.  App.  531,  the  following  facts 
appeared:  Prior  to  October  28,  1891,  the  Currier  Commis- 
sion Company  was  engaged  in  the  grain  and  commission  busi- 
ness in  Kansas  City,  Mo.  It  did  its  banking  business  with 
the  Midland  National  Bank,  of  that  place,  and  had  done  so 
for  several  years.  The  commission  company,  not  having 
sufficient  funds  of  its  own  to  carry  on  business  to  its  satis- 
faction, arranged  with  the  bank  for  accommodations,  which 
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were  represented  by  notes  and  overdrafts,  and  it  was  a  part  of 
the  agreement  for  credit,  by  which  the  amount  of  the  in- 
debtedness of  the  commission  company  to  the  bank  should 
be  secured,  that  the  company  would  pledge  all  original 
shippers'  bills  of  lading  and  elevator  receipts.  During  the 
months  of  July,  August,  and  September,  1891,  one  Folians- 
bee,  a  puchasing  agent  of  the  Currier  Commission  Company, 
shipped  at  difierent  times  from  Burlington,  Kan.,  over  the 
Missouri,  Kansas  &  Texas  Railroad,  three  cars  of  corn  and 
two  of  flaxseed.  The  former  were  consigned  to  Kansas  City, 
''shipper's  order,"  with  instructions  to  notify  Currier  Com- 
mission Company,  Kansas  City;  and  the  latter  were 
consigned  to  Chicago,  ''shipper's  order,  notify  Currier  Com- 
mission Company" ;  and  so  the  bills  of  lading  were  made 
out.  In  payment  Follansbee  drew  his  drafts  on  the  Currier 
Commission  Company,  and  attached  to  each  draft  the  proper 
bill  of  lading.  When  the  drafts  and  bills  of  lading  made  their 
appearance  in  Kansas  City,  the  Currier  Commission  Com- 
pany paid  them  by  its  checks  on  the  Midland  Bank,  and  then 
placed  those  bills  of  lading  with  the  bank,  to  be  held  as 
collateral.  When  the  five  car  loads  of  corn  and  seed  reached 
Kansas  City  the  railroad  company  delivered  the  same  to  the 
Currier  Commission  Company,  or,  which  was  the  same  thing, 
at  Currier's  request,  rebilled  them  to  other  points,  without  the 
production  or  surrender  of  the  bills  of  lading.  On  October 
28th  the  Currier  Company  failed  in  business,  and  at  the  time 
owed  the  plaintifi  bank  in  excess  of  the  collaterals.  There- 
upon the  bank  demanded  the  grain  and  seed  called  for  by  the 
bills  of  lading,  but  the  railroad  company  was,  of  course,  un- 
able to  produce  them  because  they  had  already  been  rebilled 
to  other  parties.  Suit  was  then  brought  by  the  bank 
against  the  railroad  company.  The  bills  of  lading  had 
stamped  on  their  face  the  words  "Not  negotiable."  The 
court  said:  "When  Follansbee,  the  shipper,  indorsed  and 
delivered  the  bills  of  lading  to  the  Currier  Commission  Com- 
pany, it  became  the  owner  thereof,  with  full  power  of  dis- 
position; and  while  so  the  owner  it  had  the  absolute  right, 
by  the  transfer  of  those  bills  of  lading,  to  convey  its  title  to 
the  plaintiff  bank.  And  this  was  done.  The  delivery  of  the 
bills  of  lading  to  the  bank  effected  a  pledge  of  the  property 
to  the  same  extent  and  with  the  same  validity  as  if  it  had 
been  actually  delivered.  The  bills  of  lading  were  symbols 
of  the  grain — represented  it — and  their  transfer  by  delivery 
stood  as  an  actual  change  in  the  possession  of  the  grain  itself. 
The  plaintiff  bank  held  the  property  as  collateral  security  for 
the  advances  made  to  the  Currier  Company,  and,  so  far  as  it 
was  necessary  to  the  holder's  self-protection,  plaintiff  had  the 
legal  title,  and  was  vested  ^ith  all  the  rights  and  remedies  of 
a  purchaser  for  value.  Porter  on  Bills  of  Lading,  §  510  et 
seq. ;  Hutch,  on  Carriers,  §  129;  Dymock  v.  R.  R.,  $4  Mo. 
App.  400.     The  words  'Not  negotiable'  stamped  on  the   face 
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of  the  bills  of  lading  in  no  wise  destroyed  their  assignability. 
The  sole  effect  of  these  words  was  to  exempt  snch  bills  of 
lading  from  the  provisions  of  our  statute  in  relation  thereto. 
Section  74Sf  Mo.  Rev.  St.  1889;  Dymock  v.  R.  R.,  supra. 
They  are  to  be  treated,  then,  as  at  common  law."  It  is  said 
by  the  Supreme  Court  of  Indiana  in  the  case  of  Moore  v. 
Moore  and  Others,  112  Ind.  152,  13  N.  E.  673,  2  Am.  St. 
Rep.  170,  to  be  familiar  law  *Hhat  if  the  owner, , although  in- 
duced thereto  by  fraud,  invests  another  with  the  apparent 
legal  title  to  cattels  in  pursuance  of  a  contract,  the  person  so 
clothed  may  transfer  an  unimpeachable  title  to  a  good  faith 
purchaser."  The  same  court  in  the  case  above  cited  stated 
further:  ^' We  are  unable  to  discover  any  good  reason  for  a 
distinction  in  that  regard  between  chattels  and  such  instru- 
ments as  may  be  assigned  by  indorsement  so  as  to  give  the 
assignee  a  complete  legal  title.  The  more  modern  rule  upon 
the  subject  under  consideration  seems  to  be  thnt,  where  the 
owner  of  things  in  action,  although  not  technically  negotiable, 
has  clothed  another,  to  whom  they  are  delivered  in  the 
method  common  to  all  mercantile  communities,  with  the 
usnal  apparent  indicia  of  title,  he  will  be  estopped  from 
setting  np  against  a  second  assignee,  to  whom  the  securities 
have  been  transferred  for  value,  and  without  notice,  that  the 
title  of  the  first  assignee  was  not  perfect  and  absolute. 
2  Pomeroy's  Eq.  §  710;  Burton's  Bill,  93  Pa.  214." 

We  have  said  that  the  bank  acquired  by  the  assignment  of 
the  bill  of  lading  precisely  the  title  that  De  Camp  had  to  the 
lumber  on  the  day  the  transfer  was  made.  But  it  is  insisted 
that  De  Camp  obtained  possession  of  the  lumber  by  fraud, 
and  therefore  that  he  got  no  title  to  it  at  all,  and  conse- 
equntly  could  give  none  to  the  bank.  If  it  be  conceded  that 
he  did  secure  the  kmber  by  fraud,  still  if  the  bank  was  igno- 
rant of  the  fraud,  and  took  the  bill  of  lading  in  good  faith  and 
for  value,  it  acquired  an  unassailable  title,  even  as  against  the 
defrauded  vendor.  That  proposition  has  been  distinctly 
settled  in  Hall  v.  Hinks  et  al.,  21  Md.  417.  It  is  there  said: 
"All  the  authorities  agree  that,  although  as  between  the 
original  parties  a  sale  and  delivery  of  goods  obtained  by  fraud 
is  void  (voidable),  and  may  be  rescinded  at  the  election  of 
the  vendor,  and  the  property  reclaimed  from  the  fraudulent 
vendee,  yet  if  they  have  passed  into  the  hands  of  a  bona  fide 
purchaser  without  notice  he  takes  a  good  title,  which  cannot 
be  impeached  by  the  defrauded  vendor.  It  is  not  necessary 
to  cite  authorities  in  support  of  this  proposition.  We  have 
said  there  is  no  conflict  upon  this  question,  and  the  principle 
has  been  recognized  by  the  Court  of  Appeals  expressly  in 
Powell  v.  Bradlee,  9  Gill  &  J.  221,  and  incidentally  in  Rat- 
cliffe  V.  Sangston,  18  Md.  390."  The  principle  which  lies  at 
the  root  of  this  doctrine  is  a  very  familiar  one.  It  is  a  gen- 
eral and  just  rule  that  when  a  loss  has  happened  which  must 
fall  upon  one  of  two  innocent  persons  it   must  be  borne  by 
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him  who  has  occasioned  the  loss,  even  without  any  positive 
fault  committed  by  him,  but  more  especially  if  there  has  been 
any  carelessness  on  his  part  which  has  caused  or  contributed  to 
the  misfortune.  Somes  v.  Brewer,  2  Pick.  190,  13  Am.  Dec. 
406.  An  illustration  of  the  application  of  this  doctrine  is 
found  in  Eversole  v.  Maull,  ;o  Md.  9s,  and  Dias  v.  Chicker- 
ing,  64  Md.  349,  I  Ati.  709,  54  Am.  Rep.  770.  If  the  jury 
should  believe  that  the  bank  acted  in  good  faith  in  discount- 
ing the  draft  for  De  Camp  and  accepting  the  bill  of  lading  as 
collateral  security,  and  if  Atkins  Bros.,  by  putting  it  in  the 
power  of  De  Camp  to  deal  with  the  property  as  his  own, 
enabled  him  to  mislead  the  bank,  and  if  in  consequence  of 
their  confidence  in  him  and  the  credit  of  one  day  which  they 
gave  him  a  loss  must  fall  either  upon  the  bank  or  upon  them, 
then,  wholly  aside  from  all  questions  respecting  the  negotia- 
bility of  the  bill  of  lading,  the  doctrine  imposing  the  loss 
upon  the  persons  by  whose  carelessness  DeCamp  was  enabled 
to  represent  to  the  bank  that  the  property  was  his,  that  loss 
thus  occasioned  by  that  representation  must  fall  upon  them. 
There  was  no  right  of  stoppage  in  transitu  if  the  bank  had 
acquired  title  to  the  lumber. 

The  prayer  presented  by  the  appellant  was  wrong  because 
it  ascribed  to  the  bill  o(  lading  the  characteristics  of  a  nego- 
tiable instrument,  whereas  by  its  terms  it  was  declared  to  be 
nonnegotiable.  The  prayer  granted  at  the  instance  of  the  ap- 
pellee was  wrong  because  it  denied  a  recovery  on  any  ground, 
inasmuch  as  the  bill  of  lading  was  declared  to  be  nonnegotiable. 
The  prayer,  in  eBect,  withdrew  from  the  consideration  of  the 
jury  all  the  facts  relative  to  the  acquisition  of  title  to  the 
lumber  by  the  bank  because  it  made  no  reference  to  those 
facts  at  all.  In  Corbett  v.  Wolford,  84  Md.  426,  35  Atl.  1088, 
this  court  said :  "A  prayer  instructing  the  jury  that  the 
plaintiff  is  entitled  to  recover  provided  they  find  certain  facts 
withdraws  from  the  jury  tbe  consideration  of  all  facts  other 
than  those  mentioned,  and  if,  from  such  excluded  facts,  the 
jury  would  be  justified  in  drawing  a  conclusion  difierent  from 
that  which  the  prayer  requires  them  to  find,  it  is  error  to 
grant  such  a  prayer."  The  evidence  excepted  to  in  the  first 
bill  of  exception  was  admissible  for  the  reasons  that  we  have 
heretofore  given  in  dealing  with  the  prayers.  Under  the  in- 
struction granted,  the  jury  returned  a  verdict  for  the  defend- 
ant, the  appellee,  and  a  judgment  was  entered  in  its  favor 
thereon,  and  from  that  judgment  this  appeal  was  taken.  For 
the  error  committed  in  granting  the  appellee's  prayer  the 
judgment  must  be  reversed,  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  above  and  below,  and  a 
new  trial  awarded. 
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FAULKNER  9.  BOSTON  A  M.  R.  R. 

(Supreme  Judicial  Court  of  MasMchnsetts,  Suffolk,  Jan.  6, 1905.) 

[72  N.  E.  Rep.  976.] 

Injury  to  Passong^r— Fall  of  Window— I nfi»r«nce  That  Window  Was  Not 
Raised  Sufficiently— Rsbuttal. 
Wbere,  in  an  action  for  injuries  to  a  passeng^er  caused  by  the  fall  of 
a  car  window  when  the  train  started,  the  evidence  authorized  an  infer- 
<ence  that  when  the  window  was  put  up,  and  the  bolt  released  to  keep  it 
up,  the  window  was  not  raised  hig'h  enough  for  the  bolt  to  be  shot  clear 
orer  its  rest,  the  testimony  of  a  witness  that  his  window  was  up  as 
high  as  it  would  go,  and  that  the  window  in  question  appeared  to  be 
equally  high,  did  not  overcome  the  inference. 

Same— Same— Liability.* 

In  an  action  for  injuries  to  a  passenger  caused  bj  the  fall  of  a  car 
window  when  the  train  started  of  its  usual  motk)n,  it  appearing  that 
the  window  and  attachments  were  in  good  order,  and  that  the  fall  must 
have  been  due  to  it  not  having  t>een  properly  fastened,  and  there  being 
no  evidence  that  defendant's  employees  raised  the  window,  plaintiff 
could  not  recover. 

Ezceptioos  from  Saperior  Court,  Safiolk  Coanty;  Wm. 
Scbofield,  Judge. 

Action  by  one  Faulkner  against  the  Boston  &  Maine  Rail- 
road. Judgment  in  favor  of  defendant,  and  plaintiff  brings 
exceptions.     Exceptions  overruled. 

Gargan,  Keating  &  Brackett,  for  plaintiff. 
Archibald  R.  Tisdale.  for  defendant. 

LORING,  J.  We  are  of  opinion  that  the  judge  was  right  in 
directing  a  verdict  to  be  rendered  for  the  defendant. 

Taking  the  plaintiff's  evidence,  all  that  appears  is  that  the 
window  fell  when  the  train  started  with  its  ''usual  motion.'* 
There  was  no  evidence  of  a  defect  in  the  catch  or  in  the 
window.  When  put  up,  the  window  was  kept  up  by  a  bolt 
which  rested  on  a  metallic  rest  on  the  window  jamb;  this 
bolt  was  attached  to  the  sash,  and  was  drawn  back  by  press- 
ing a  spring;  when  the  spring  was  released,  the  bolt  flew  out 
to  its  full  length  onto  the  rest.  The  plaintiff  has  argued 
that  the  testimony  of  Greim,  who  raised  the  window  to  release 
the  plaintiff's  fingers,  warranted  a  finding  that  the  window 
sash  was  loose  in  the  window  jambs,  so  that  it  moved  from 
side  to  side  more  than  it  should  have;  and  that  this  warranted 
the  further  finding  that  this  was  the  reason  why  the  window 
fell  and  caused  the  injuries  here  complained  of.  But  we  do 
not  think  that  Greim*s  testimony  can  bear  that  construction. 
The  answer  to  the  question  put  by  the  defendant's  counsel 
makes  it  plain  (if  it  was  not  plain   before)  that   the  window 

*See  foot-notes  appended  to  St.  L/Ouis  Southwestern  Ry.  Co.  of 
Texas  v.  Parks  (Tex.),  11  R.  R.  R.  688,  34  Am.  A  Eng.  R.  Cas.,  N.  S., 
688. 
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jammed  vertically,  not  horizontally,  until  the  plaintiff's 
fingers  were  released.  The  case  which  the  plaintiff  proved, 
therefore,  was  the  falling  of  a  window  in  good  order  on  the 
train's  starting  with  the  usual  motion.  The  only  inference 
is  that,  when  the  window  was  put  up  and  the  bolt  released  to 
keep  it  up,  the  window  was  not  raised  high  enough  for  the 
bolt  to  be  shot  clean  over  its  rest;  in  other  words,  that  the 
cause  of  the  accident  was  negligence  in  raising  the  window 
when  it  was  opened.  The  testimony  of  Greim  that  his 
window  was  up  as  high  as  it  would  go,  and  the  window  in 
question  appeared  to  be  equally  high,  does  not  cover  this 
point.  If  a  window  is  up  so  that  the  bolt  holds  the  window 
by  being  more  or  less  in  contact  with  the  rest,  without  lying 
on  it  fully,  the  difference  in  height  would  not  be  apparent 
between  the  lower  part  of  the  sash  of  that  window  and  that 
of  a  window  next  it  which  was  entirely  up.  There  was  noth- 
ing in  the  evidence  introduced  by  the  defendant  which  helped 
the  plaintiff. 

In  this  case,  therefore,  there  being  no  evidence  that  the 
window  was  raised  by  the  defendant's  employees,  and  not 
by  a  passenger,  the  case  comes  within  Kendall  v.  Boston,  ii8 
Mass.  234;  Wadsworth  v.  Boston  Elevated  Railway,  182 
Mass.  572,  66  N.  E.  421. 

Exceptions  overruled. 


PENNSYLVANIA  CO.  v.  COYKR. 

(Supreme  Court  of  Indiana,  Dec.  13,  1904.) 

[72  N.  E.  Rep.  875.] 

Death  by  Wrong^ful  Act— Interest  in  Life  of  Decedent — Complaint. 

Under  Burns'  Ann.  St.  1901,  §  285,  providing  for  an  action  for  wrong-- 
ful  death,  and  that  the  damages  shall  inure  to  the  benefit  of  the  widow 
or  widower  and  children,  if  any,  or  next  of  kin,  the  complaint  in  an 
action  for  the  death  of  an  unmarried  man,  alleging  that  he  left  a 
mother,  brothers,  and  sisters,  naming  them,  sufficiently  shows  the  in- 
terest in  the  life  of  decedent  in  the  persons  so  named. 

Person  Riding  in  Caboose— Care  Due.* 

Where  a  person  is  allowed  by  a  railroad  company  to  ride  in  the 
caboose  of  its  work  train  gratuitously,  the  company  is  bound  to  exer- 
cise ordinary  care  for  his  safety. 

Same— Injuries — Right  to  Recover — Burden  of  Proof. 

All  persons  are  required  to  take  notice  that  railroad  work  trains  are 
not  intended  for  the  transportation  of  passengers,  and  to  recover  for  in- 
juries to  a  person  while  traveling  on  such  train  it  must  be  shown  that 
he  was  rightfully  there,  and  that  the  company  owed  him  the  duty  of 
carrying  him  safely. 

Same — Same — Same— Waiver  of  Rule. 

Where  decedent,  an  employee  of  a  construction  company,  received 
notice  from  a  railroad  company  of  a  rule  prohibiting  the  employees  of 

*As  to  the  care  due  licensees,  see  foot-note  appended  to  Lovett  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex.),  11  R.  R.  R.  339,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  339,  where  all  the  preceding  authorities  in  this  series  are 
collected. 
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such  construction  company  from  ridin{|^  on  a  work  train,  the  habitual 
disre^rard  of  such  rule  by  such  employees  and  the  trainmen  in  charg^e  of 
tbe  work  train  will  not  render  the  railroad  company  liable  for  the  death 
of  decedent,  in  the  absence  of  proof  that  the  company  had  knowledge 
of  such  disre£rard,  and  acquiesced  therein. 

Right  to  Ride  on  Train — Presumption. 

The  mere  fact  that  a  person  is  on  a  railroad  train  does  not  neces- 
sarily raise  the  presumption  that  he  is  there  rightfully. 

Appeal  from  Circait  Coart,  Porter  County;  W.  C.  Mc- 
Mahan,  Judge. 

Action  by  Delphine  Coyer,  administratrix,  against  the 
Pennsylvania  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  the  Appellate  Court  un- 
der Act  March  13,  1901  (Acts  1901,  p.  590,  c.  3;  Burns'  Ann. 
St  1901,  §  1337U).     Reversed. 

ZoUars  &  Zollars,  for  appellant. 
T.  H.  Heard,  for  appellee. 

DOWLING,  C.  J.  Action  by  the  appellee,  as  administra- 
trix of  the  estate  of  Charles  Coyer,  deceased,  against  the 
appellant,  the  Pennsylvania  Company,  for  damages  for  a  per- 
sonal injury  resulting  in  the  death  of  Coyer.  Demurrer  to 
each  paragraph  of  complaint  overruled.  Answer  in  denial. 
Trial  by  a  jury.  Verdict  for  appellee,  with  answers  to  inter- 
rogatories. Motion  for  judgment  on  special  answers  and  for 
a  new  trial  overruled.  Judgment  on  verdict.  All  questions 
discussed  in  brief  of  counsel  for  appellant  are  properly  pre- 
sented by  the  assignment  of  errors. 

The  complaint  charged  that  the  death  of  Charles  Coyer, 
appellee's  decedent,  was  caused  by  the  wrongful  act  and 
omission  of  the  appellant.  Each  of  its  three  paragraphs 
alleged,  among  other  things,  that  Coyer,  an  employee  of  a 
firm  engaged  in  the  construction  of  a  second  track  for  appel- 
lant, ''after  working  hours,  *  *  *  as  had  been  his 
custom,  and  with  the  consent  of  defendant  company,  did  go 
upon  and  board  defendant's  work  train,"  etc.,  ''and  with  the 
knowledge  and  consent  of  the  defendant  and  its  employees  in 
charge  of  said  train  did  climb  in  and  upon  the  caboose  of 
said  work  train  *  •  *  for  the  purpose  of  being  carried  to 
his  home  in  the  city  of  Plymouth;  *  *  *  that  the  said 
Charles  Coyer  was  twenty  years  old,  strong,  active,  able- 
bodied,  and  intelligent,  and  capable  of  earning  ninety  dollars 
per  month,  and  did  so  long  before  and  at  the  time  of  his 
death;  that  *  *  *  more  than  a  year  prior  to  his  death 
be  was  fully  emancipated  and  given  his  time  by  bis  mother 
(a  widow),  and  allowed  to  do  business  for  himself;  that  he 
used  and  did  as  he  pleased  with  his  wages,  and  collected  and 
received  the  value  of  his  services;  *  *  ^  that  the  said 
Cbarles  Coyer  *  *  *  died  intestate,  leaving  as  his  only 
beirs  at  law  and  next  of  kin  his  mother,  Delphine  Coyer, 
asd  bis  brothers,  Peter  Coyer,  William   Coyer,    and   George 
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Coyer,  and  his  sisters,   Emma  Carter,  Neoma  Coyer,  and 
Ida  Coyer." 

The  first  objection  to  the  complaint  by  counsel  for  appel- 
lant is  that  it  does  not  show  that  the  next  of  kin  suffered  any 
injury  for  which  the  law  will  award  damages.  The  action  is 
founded  upon  section  285,  Burns'  Ann.  St.  1901,  which 
authorizes  the  personal  representative  of  one  whose  death  is 
caused  by  the  wrongful  act  or  omission  of  another  to  maintain 
an  action  therefor  in  certain  cases,  and  which  provides  that 
the  damages  must  inure  to  the  exclusive  benefit  of  the  widow 
or  widower  Cas  the  case  may  be)  and  children,  if  any,  or  next 
of  kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased.  It  has  never  been  held  in  this  statte 
that  the  complaint  must  show  the  fact  that  the  widow, 
widower,  children,  or  next  of  kin  of  the  deceased  had  a 
pecuniary  interest  in  his  life,  or  the  nature  or  extent  of  that 
interest.  This  court  said  in  the  case  of  the  Indianapolis, 
etc.,  R.  R.  Co.  V.  Keely's  Adm'r,  23  Ind.  13^,  136,  I37f  that: 
''In  New  York,  under  a  statute  conferring  the  same  right  of 
action  on  the  personal  representative  of  the  deceased  per- 
son, 'the  sum  recovered  to  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin,'  it  has  been  held  that  the  complaint 
should  show  that  'there  are  persons  entitled  by  law  to  claim 
the  indemnity,'  and  that  their  names  should  be  stated. 
Safiord  v.  Drew,  3  Duer,  627.  The  New  York  statute  may 
furnish  one  reason  why  the  persons  entitled  to  the  damages 
recovered  should  be  named  in  the  complaint  that  does  not 
exist  under  our  statute,  in  this:  The  statute  of  New  York 
provides  that  'the  jury  may  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation,  not  exceeding  $5,000,  with 
reference  to  the  pecuniary  injuries  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  the  deceased  person.'  A 
difierent  rule  seems  to  prevail  under  our  statute.  See  Long 
V.  Morrison,  14  Ind.  595,  77  Am.  Dec.  72:  In  view,  how- 
ever, of  the  whole  question,  we  think  the  better  rule  of  prac- 
tice requires  that  the  names  of  the  persons  and  their  relation 
to  the  deceased  should  be  stated  in  the  complaint.  It  im- 
poses no  hardship  on  the  plaintiff,  and  only  requires  to  be 
stated  in  the  complaint  the  facts  that  must  be  proved  on  the 
trial  to  justify  a  recovery."  Again,  in  the  Jefiersonville, 
etc.,  R.  R.  Co.  V.  Hendricks'  Adm'r,  41  Ind.  48,  77^  this 
court  said  that:  "We  are  of  the  opinion  that  it  will  be  suffi- 
cient to  allege  in  the  complaint  and  prove  on  the  trial  that 
there  are  persons  who  are  entitled  under  the  statute  to  the 
damages.  We  hold  that  it  is  not  necessary  to  give  the  names 
of  such  persons  in  the  complaint,  but  such  allegation  would 
not  vitiate."  It  was  averred  in  the  complaint  under  review 
that  the  deceased  was  unmarried,  that  he  died  intestate,  and 
that  he  left  surviving  him,  as  his  heirs  at  law  and  next  of 
kin,  his  mother  and  brothers  and  sisters,  naming  each  of 
them.     This  was  a  sufficient  allegation  of  interest   in  the  life 
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of  the  deceased  in  the  persons  so  named  and  described,  and  it 

authorized  proof  of  such  pecuniary  loss  as  the  persons  so 

related  sustained   by   his    death.     This  view  seems  to  be 

entirely  in  harmony  with  the  authorities.     Stewart,  Adm'r, 

V.  The  Terre  Haute,  etc.,  R.    R.  Co.,    103   Ind.   44,  2  N.  £. 

208;  The  Louisville,  etc.,  Ry.  Co.  v.  Goodykoontz,  119  Ind. 

zii,  21  N.   E.  472,  12  Am.  St.   Rep.   371;  The  Commercial 

Club  V.  Hilliker,  20  Ind.  App.  239,    242,   243,  50  N.  E.  S78; 

The  Salem  Bedford  Stone  Co.  v.  Hobbs,  Adm'r,  11  Ind.  App. 

27,  38  N.  E.  S38;  The  State  ex  rel.   Meriwether,  Adm'r,    v. 

Walford,  11  Ind.  App.  392,  39  N.  E.  162;  Conant  v.   GriiHa, 

48  III.   410;  McGlone  v.   New  Jersey,  etc.,  Co.,    37  N.  J. 

Law,  304;  Keller  v.  New   York  Cent.  R.  Co.,  24  How.  Prac. 

172;  5  Encyl.  PL  &  Pr.  868,  869,  870;  Cincinnati,  etc.,  R.  R. 

Co.  V.  Carper,  112  Ind.  26,  13  N.  E.  122,  14  N.  E.  352,  2  Am. 

St.  Rep.  144,  and  notes;    Alabama  R.  R.  Co.  v.  Yarbrough, 

83  Ala.  238,  3  Sonth.  447,  3  Am.  St.  Rep.  715. 

It  is  next  contended  that  the  complaint  does  not  show  that 
Coyer  was  a  passenger,  nor  that  he  was  otherwise  right- 
fully upon  the  train,  so  as  to  make  appellant  liable  upon  the 
ground  of  negligence.  It  does  appear  that  he  was  not  an  em- 
ployee of  the  appellant,  and  the  averment  is  that  he  was  in 
the  habit  of  riding  upon  the  train,  and  was  in  the  caboose 
with  the  knowledge  and  consent  of  the  defendant  company 
for  the  purpose  of  being  carried  to  his  home.  If  he  was  on 
the  work  train  with  the  knowledge  and  consent  of  the  appel- 
.  lant  for  this  purpose,  he  was  neither  a  trespasser,  a  licensee, 
nor  a  servant  of  the  company.  Although  he  paid  no  fare,  he 
was  a  person  carried  gratuitously,  and  the  appellant  was 
bonnd  to  exercise  at  least  ordinary  care  for  his  safety. 
Gillenwater  V.  The  Madison,  etc.,  R.  R.  Co.,  S  Ind.  339, 61  Am. 
Dec.  loi;  The  Louisville,  et-c.,  Ry.  Co.  v.  Faylor,  126  Ind. 
126,  130,  25  N.  E.  869;  Cleveland,  etc.,  R.  R.  Co.  v. 
Ketcham,  133  Ind.  346,  33  N.  E.  116,  19  L.  R.  A.  339,  36  Am. 
St.  Rep.  sso;  Ohio,  etc.,  R.  R.  Co.  v.  Selby,  47  Ind.  479,  17 
Am.  Rep.  719;  Ohio,  etc.,  R.  R.  Co.  v.  Nickless,  71  Ind.  271; 
Rosenbaum  v.  St.  Paul,  etc.,  R.  R.  Co.,  38  Minn.  173,  36  N. 
W.  447,  8  Am.  St.  Rep.  653;  St.  Joseph,  etc.,  R.  R.  Co.  v. 
Wheeler,  35  Kan.  185,  lo  Pac.  461;  Chicago,  etc.,  R.  R.  Co. 
V.  Frazer,  55  Kan.  582,  40  Pac.  923;  Keating  v.  Michigan 
Cent.  R.  R.  Co.,  97  Mich.  154,  56 N.  W.  347,  37  Am.  St.  Rep. 
328;  Lawrenceburgh,  etc.,  R.  R.  Co.  v.  Montgomery,  7  Ind. 
474;  Ohio,  etc.,  R.  R.  Co.  v.  Dickerson,  S9  Ind.  317;  Ohio, 
etc.,  R.  R.  Co.  v.  Muhling,  30  111.  9,  81  Am.  Dec.  336;  Hazard 
V.  Chicago,  etc.,  R.  R.  Co.,  i  Biss.  (U.  S.)  503,  Fed.  Cas. 
No.  6,275;  Fitzpatrick  V.  The  New  Albany  &  Salem  R.  R. 
Co.,  7  Ind.  436;  Lake  Shore,  etc.,  R.  R.  Co.  v.  Brown,  123 
111.  162,  14 N.  E.  197,  s  Am.  St.  Rep.  Sio;  McGee  v.  Missouri 
Pac.  R.  R.  Co.,  92  Mo.  208,  4  S.  W.  739,  i  Am.  St.  Rep.  706. 
Tbe  demurrer  to  the  complaint  was  properly  overruled. 

While  many  of  the  special  answers  of  the  jury  were  appar- 
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ently  antagonistic  to  the  general  verdict,  they  were  not 
irreconcilable  with  it.  Evidence  might  have  been  introduced 
under  the  issues  which  would  have  rendered  them  consistent 
with  the  conclusion  that  the  appellee  was  entitled  to  recover 
upon  the  pleadings.  Princeton,  etc.,  Coal  Co.  v.  Roll,  162 
Ind.  115,  120,  121,  66  N.  E.  169;  Albany  Land  Co.  v.  Rickel, 
162  Ind.  222,  228,  70  N.  E.  158. 

Did  the  court  err  in  overruling  appellant's  motion  for  a 
new  trial?  One  o(  the  reasons  assigned  for  the  motion  was 
that  the  verdict  was  not  sustained  by  sufficient  evidence. 
It  will  not  be  necessary  to  set  out  or  consider  the  evidence  in 
detail,  as  we  think  there  was  a  failure  of  proof  upon  a  vital 
point,  which  must  cause  a  reversal  of  the  judgment.  The 
complaint,  as  we  have  seen,  alleged  that  Coyer,  with  the 
consent  of  the  appellant,  went  upon  the  work  train  with 
the  permission  of  appellant's  servants  in  charge  of  said  train, 
the  custom  being  to  convey  Coyer  and  other  employees  of 
P.  T.  Clifford  &  Sons,  the  contractors,  to  and  from  their  work. 
It  was  proved  without  contradiction  that  a  rule  of  the  appel- 
lant expressly  prohibited  the  employees  of  P.  T.  CliHord  & 
Sons  from  riding  on  the  work  train  without  the  special  per- 
mission of  the  superintendent,  and  it  was  shown  that  notice 
of  the  existence  of  this  rule  was  given  to  Coyer  some  time  in 
the  year  1900,  and  within  one  year  before  the  occurrence  of 
the  collision  by  which  be  was  killed.  Work  trains  are  not 
ordinarily  intended  for  the  transportation  of  passengers,  and 
it  is  a  generally  recognized  fact  that  the  perils  of  accident 
are  much  greater  on  such  trains  than  on  those  designed  and 
commonly  used  for  the  conveyance  of  passengers.  A  rail- 
road company  has  the  right  and  the  strongest  reason  to  pro- 
tect itself  against  the  dangerous  liability  likely  to  arise  from 
accidents  to  such  trains  by  altogether  excluding  passengers 
from  them;  and  the  most  reasonable  and  efiective  method  of 
accomplishing  this  result  would  seem  to  be  the  adoption  and 
promulgation  of  a  rule  prohibiting  all  persons  from  riding 
on  work  trains.  When  such  a  rule  is  made,  and  notice  is 
given  to  the  persons  intended  to  be  excluded  from  the  train 
or  trains,  it  is  not  necessary  that  these  persons  should  after- 
ward be  reminded  of  the  existence  of  the  rule.  After  notice 
that  they  are  not  permitted  to  ride  on  such  trains,  if  they 
violate  the  rule,  they  do  so  at  their  own  risk,  and,  if  injured 
by  an  accident  to  the  train,  ordinarily  there  can  be  no  re- 
covery. Disregard  of  the  rule  and  a  failure  to  enforce  it  by 
the  conductor  or  other  persons  having  charge  of  the  train  will 
not  render  the  company  liable  for  an  accidental  injury.  All 
persons  are  required  to  take  notice  of  the  fact  that  work  trains 
are  not  intended  for  the  transportation  of  passengers,  and 
persons  traveling  on  them,  if  injured  and  seeking  damages, 
must  show  that  they  were  rightfully  there,  and  that  the  com- 
pany owed  them  the  duty  of  carrying  them  safely.  Much 
more,  after  express  notice  of  a  rule  of  the  company  prohibit- 
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ing  them  from  riding  on  snch  trains,  is  it  incambent  oc  them, 
if  they  seek  to  make  the  company  responsible  for  an  injury, 
to  show  by  clear  and  satisfactory  evidence  that  the  rule  had 
been  abrogated,  and  that  the  plaintiff  was  rightfully  on  the 
train?  Nothing  of  the  kind  appears  in  the  present  case. 
There  was  proof  that  the  persons  in  charge  of  the  work  train 
violated  the  rule  prohibiting  the  employees  of  P.  T.  Clifford 
&  Sons  from  riding  on  the  cars,  but  there  was  no  evidence 
that  such  disregard  of  the  rule,  whether  occasional  or  habitual, 
was  known  to  the  appellant,  or  that  it  occurred  under  such 
circumstances  as  to  raise  a  presumption  of  knowledge  of  such 
disregard  of  the  order  and  acquiescence  of  the  appellant  in 
it.  On  the  contrary,  the  evidence  that  the  company  had  no 
such  knowledge  was  uncontradicted.  No  rule  of  law  imposes 
upon  a  railroad  corporation  the  duty  of  maintaining  a  con- 
stant surveillance  upon  its  employees  to  ascertain  whether  or 
not  its  rules  are  complied  with.  It  has  the  right  to  assume 
that  they  will  be  observed  and  enforced,  and  it  is  rarely  the 
case  that  notice  of  a  habitual  disregard  of  such  rules  and 
acquiescence  in  such  breach  of  duty  can  justly  be  presumed 
from  evidence  that  violations  of  the  rules  have  occurred,  or 
have  been  connived  at  by  faithless  servants.  Murray  v.  Fry, 
6  Ind.  371;  Rapp  v.  Kester,  125  Ind.  79,  25  N.  E.  141;  Streets 
V.  The  Grand  Trunk  Ry.  Co.  (Sup.)  78  N.  Y.  Supp.  729; 
Springer  v.  Byram,  137  Ind.  15,  36  N.  E.  361,  23  L.  R,  A. 
244,  4S  Am.  St.  Rep.  159;  Cooper  v.  Lake  Erie,  etc.,  R.  R. 
Co.,  136  Ind.  366,  36  N.  E.  272;  Evansviile,  etc.,  R.  R.  Co. 
V.  Barnes,  137  Ind.  306,  36  N.  E.  1092;  Smith  v.  Louisville, 
etc.,  R.  R.  Co.,  124  Ind.  394,  24  N.  E.  753;  White  v.  The 
Evansviile,  etc.,  R.  R.  Co.,  133  Ind.  480,  33  N.  E.  273;  Lake 
Shore,  etc.,  R.  R.  Co.  v.  Foster,  104  Ind.  293,  316,  4  N.  E. 
20,  54  Am.  Rep.  319;  Stalcup  v.  Louisville,  etc.,  Ry.  Co., 
16  Ind.  App.  584,  45  N.  E.  802. 

Many  of  the  instructions  given  by  the  court  are  complained 
of  as  erroneous.  The  nineteenth  was  in  these  words:  ''It 
is  charged  in  the  complaint  that  while  said  Charles  Coyer 
worked  for  P.  T.  Clifford  &  Sons  upon  the  right  of  way  of 
the  defendant  company  west  of  Plymouth,  the  defendant 
company  provided  and  furnished  to  him  and  other  employees 
working  for  said  Cliffords  transportation  between  Plymouth 
and  said  work  upon  its  cars  and  trains;  that  upon  the  invita- 
tion and  consent  of  the  defendant  company  said  Charles 
Coyer  went  upon  and  aboard  one  of  the  defendant's  work 
trains  to  be  carried  from  the  work  to  Plymouth;  that  he  had 
a  right  to  do  so;  and  that  while  on  one  of  said  work  trains 
he  was  killed  by  the  negligence  of  the  employees  handling 
that  train  and  another  train  with  which  it  collided.  The 
simple  fact  that  Charles  Coyer  was  killed  upon  one  of  the 
work  trains  belonging  to  the  defendant  and  being  operated 
by  its  employees  does  not  show,  nor  tend  to  show,  that  said 
Coyer  was  by  the  defendant  invited   to   be  upon  said  train* 
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Nor  will  the  simple  fact  that  Charles  Coyer  was  killed  while 
at  work  upon  a  train  of  the  defendant,  which  was  operated 
by  its  employees,  alone  prove,  nor  tend  to  prove,  that  he  was 
npon  that  train  with  the  consent  or  knowledge  of  the  defend- 
ant. But  the  court  instructs  the  jury  that  a  person  found 
upon  a  train,  whether  it  be  a  passenger,  freight,  or  work 
train,  is  presumed  to  be  there  rightfully.''  The  latter  part  of 
this  instruction,  namely,  '^that  a  person  found  upon  a  train, 
whether  it  be  a  passenger,  freight,  or  work  train,  is  presumed 
to  be  there  rightfully/'  is  not  a  correct  declaration  of  the  rule 
of  law  in  such  cases.  It  is  said  in  Elliott  on  Railroads,  § 
IS78,  that:  ''The  presumption  that  a  person  on  a  train  is  a 
passenger  does  not  prevail  in  cases  where  the  train  is  one  on 
which  passengers  are  not  ordinarily  carried;  as,  for  instance,  a 
construction  train,  an  oil  train,  or  the  like.  It  -has  been 
held,  and,  in  our  opinion,  justly  so  held,  that  a  person  in  the 
caboose  of  a  freight  train  cannot  be  presumed  to  be  a  pas- 
senger; but  it  may,  of  course,  be  shown  that  passengers  were 
carried  on  such  train."  Eaton  v.  The  Delaware,  etc.,  R.  R. 
Co.,  57  N,  Y.  382,  380,  15  Am.  Rep.  513;  Atchison,  etc.,  R. 
R.  Co.  V.  Headland  (Colo.)  33  Pac.  18$,  20  L.  R.  A.  822; 
White  V.  Evansville,  etc.,  Ry.  Co.,  133  Ind.  480,  486,  33  N. 
E.  273. 

Graham  v.  Toronto,  Grey  &  Bruce  Railway  Co.,  23  Up. 
Can.  514,  cited  by  the  court  in  Hoar  v.  Maine  Cent.  R.  R. 
Co.,  70  Me.  6s,  25  Am.  Rep.  299,  is  much  in  point  upon  the 
question  we  are  now  considering.  There  the  defendants 
agreed  with  the  contractor  for  the  construction  of  their  railway 
to  furnish  a  construction  train  for  ballasting  and  laying  the 
track  for  a  portion  of  their  road  then  under  construction;  the 
company  to  provide  the  conductors,  engineer,  and  fireman; 
the  contractors  to  furnish  the  brakemen.  On  October  31, 
1872,  after  work  for  the  day  was  over,  and  the  train  was  re- 
turning to  Owen  Sound,  where  the  plaintiff,  one  of  the  con- 
tractor's workmen,  lived,  the  plaintiff,  with  the  permission 
of  the  conductor,  but  without  the  authority  of  the  defendant, 
got  on.  Through  the  negligence  of  the  person  in  charsre  of 
the  train  an  accident  happened,  and  the  plaintiff  was  injured. 
In  deciding  the  case,  Hogarty,  C.  J.,  said:  ''The  fact  that 
the  defendant's  engine  driyer  or  conductor  allowed  him  to 
get  on  the  platform,  does  not  alter  my  view  of  the  case.  I 
cannot  distinguish  it  from  the  case  of  a  cart  sent  by  its  owner 
under  his  servants'  care  to  haul  bricks  or  lumber  for  a  house 
he  is  building.  A  workman,  either  with  the  driver's  assent, 
or  without  any  objection  from  him,  gets  upon  the  cart.  It 
breaks  down,  or  by  careless  driving  runs  against  another  vehicle 
or  a  lamp  post,  and  the  workman  is  injured.  I  cannot  under- 
stand by  what  proce<;s  of  reasoning  the  owner  can,  in  such 
case,  be  held  to  incur  any  liability  to  the  person  injured;  nor, 
in  my  opinion,  would  the  fact  that  the  owner  was  aware  that 
the  driver  of  his  cart  often  let  a  friend  or  a  person  doing 
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work  at  his  hoase  ride  in  bis  cart,  make  any  difference. 
*  *  *  It  could  never  be,  I  tbink,  in  tbe  reasonable  expec- 
tation of  these  defendants,  that  they  were  incurring  any  lia- 
bility as  carriers  of  passengers,  or  that  they  should  provide 
against  contingencies  that  might  affect  them  in  that  char- 
acter. A  similar  question  arose  in  Sherman  v.  Toronto,  Grey 
&  Bruce  Railway  Co.,  34  Up.  Can.  45 1»  where  one  of  the 
workmen  was  being  carried,  without  reward,  on  a  gravel 
train,  and  was  injured  so  that  he  died.  It  was  held  that  the 
deceased  was  not  lawfully  upon  the  car  with  the  consent  of 
the  defendant,  and  a  nonsuit  was  directed.  ''The  workmen, *' 
observes  Wilson,  J.,  ''were  not  lawfully  upon  the  cars.  They 
were  not  passengers  being  carried  by  the  defendants.  They 
were  acting  on  their  own  risk,  not  at  the  risk  of  the  defendants ; 
and,  however  unfortunate  the  disaster  may  have  been,  it  is 
only  right  the  legal  responsibility  should  fall  on  those  who 
ought  to  bear  it,  and  not  upon  those  upon  whom  it  does  not 
rest.  In  this  case  it  appeared  that  it  was  not  necessary  the 
defendants  should  carry  the  men  to  and  from  their  work,  and 
that  they  never  agreed  to  do  more  than  to  provide  cars  for 
carrying  ballasting  and  material  for  track  laying.  *  *  * 
No  one  becomes  a  passenger  except  by  the  consent,  express 
or  implied,  of  the  carrier."  In  Duff  v.  Allegheny  Valley  R. 
R.  Co.,  91  Pa.  458,  36  Am.  Rep.  67s,  tbe  facts  were  that  the 
conductor  of  an  accommodation  train,  at  the  request  of  a 
brakeman,  permitted  a  lad  of  15  to  ride  free,  daily,  on  tbe 
train,  to  sell  newspapers.  Under  tbe  company's  rules  this 
was  beyond  tbe  scope  of  the  conductor's  authority.  After 
this  practice  had  continued  five  or  six  months,  tbe  boy  was 
killed  in  an  accident  to  tbe  train,  caused  by  tbe  alleged  negli- 
gence of  tbe  company.  In  an  action  by  the  boy's  mother  to 
recover  damages  it  was  held  that  under  the  evidence  the  boy 
was  neither  a  passenger  nor  an  employee,  but  was  a  mere 
trespasser,  to  whom  the  company  owed  no  duty,  and  that 
the  plaintiff  could  not  recover.  Springer  v.  Byram,  137  Ind. 
15.  27,  36  N.  E.  361,  23  L.  R.  A.  244,  45  Am.  St.  Rep.  169; 
Elliott  on  Railroads,  §  1580. 

Other  errors  are  discussed  by  counsel  for  appellant,  but 
we  do  not  deem  it  necessary  to  consider  them.  Many  of  them 
relate  to  instructions  given  by  the  court  upon  the  subject  of 
the  rights  acquired  by  the  deceased  by  reason  of  the  fact 
that,  when  injured,  he  was  traveling  on  the  train  of  the 
appellant.  Our  views  upon  this  branch  of  the  case  have 
been  fully  stated  elsewhere  in  this  opinion,  and  need  not  be 
repeated.  So  far  as  the  instructions  given  conflict  with 
them,  they  must  be  condemned. 

For  the  error  of  the  court  in  overruling  the  motion  for  a 
new  trial  the  judgment  is  reversed,  with  direction  to  the 
court  to  sustain  the  motion,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

GILLETT,  J.,  did  not  participate  in  this  decision. 

i5  je  «  R-is 
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(Supreme  Court  of  Nebraska,  Dec.  7,  1904.) 

[101  N.  W.  Rep.  1033.] 

Action  against  Carrier— Pleading. 

Petition  examined,  and  held  not  to  state  a  cause  of  action  ex  con- 
tractu against  a  common  carrier,  nor  a  cause  of  action  at  common  law 
for  the  carrier's  neglig^ence. 

Passenger — Pleading. 

Petition  further  examined,  and  held  not  to  set  forth  facts  sufficient 
to  constitute  the  plaintiff  a  passenger  so  as  to  bring  him  within  the 
provisions  of  section  10,039,  c.  47,  p.  2876,  Cobbey's  Ann.  St.  1903. 

Injury  to  Person  at  Station— Degree  of  Care. 

A  railroad  company  owes  only  ordinary  care  to  persons  impliedly 
invited  upon  its  platform  who  are  not  passengers. 

Same— Who  Are  Prospective  Passengers.* 

In  order  to  bring  a  person  within  the  station  house  or  upon  the  plat- 
form of  a  railroad  station  within  the  protection  of  the  legal  duties 
owing  by  a  common  carrier  to  its  passengers,  a  person  intending  to 
t>ecome  a  passenger  must  go  to  the  station  at  a  reasonable  time  before 
the  time  fixed  for  the  departure  of  the  train  upon  which  he  intends  to 
take  passage,  in  a  proper  manner,  and  there,  either  by  the  purchase  of 
a  ticket  or  in  some  other  manner,  indicate  to  the  carrier  his  intention 
to  take  passage  and  thus  place  himself  in  the  carrier's  charge. 

Same— Right  of  Action— Statute. 

In  order  to  state  a  cause  of  action  upon  the  statutory  duty  of  a  railroad 
company  to  a  passenger  who  has  not  actually  taken  passage  upon  the 
train,  it  is  necessary  that  the  facts  stated  show  that  the  person  suing  is 
one  of  a  class  of  persons  to  whom  the  remedy  is  afforded  by  the  statute. 
To  plead  that  he  is  a  passenger  in  a  case  where  the  existence  of  such 
relation  to  the  carrier  is  at  issue,  pleads  a  mere  conclusion  of  law,  and 
is  not  sufficient. 

Who  Are  Passengers. t 

From  the  time  a  passenger,  as  defined  herein,  places  himself  under 
the  charge  of  the  carrier  as  he  begins  his  journey,  until  he  is  afforded 
the  opportunity  to  leave  the  premises  of  the  carrier  at  its  termination, 
lie  is  '*a  passenger  being  transported,"  unless  by  some  act  not  attribu- 
table to  the  carrier  the  relation  ceases. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District  Court,  Holt 
County;  Westover,  Judge. 

Action  by  Axsel  Hagblad  against  the  Fremont,  Elkborn  & 
"Missouri  Valley  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Reversed. 

*As  to  the  care  due  licensees,  see  foot-note  appended  to  Lovett  v. 
•Gulf,  C.  8l  S.  F.  Ry.  Co.  (Tex.),  11  R.  R.  R.  339,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  339,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected. 

As  to  the  care  due  persons  other  than  passengers  at  stations  and 
depots  on  business,  see  foot-note  appended  to  Sullivan  v,  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.),  11  R.  R.  R.  725,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  725. 

t As  to  who  are,  and  who  are  not,  passengers,  see  foot-note  appended 
to  Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  153. 
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Beojamin  T.  White  and  J.  B.  Sbeean,  for  plaintiff  in 
error. 

M.  F.  Harrington  and  A.  P.  Mullen,  for  defendant  in  error. 

LETTON,  C.  This  action  was  brought  by  Azsel  Hagblad, 
defendant  in  error,  hereinafter  styled  ''the  plaintiff/'  against 
the  Fremont,  Elkhorn  &  Missouri  Valley  Railroad  Company, 
plaintiff  in  error,  hereinafter  styled  ''the  defendant"  Judg- 
ment was  rendered  for  the  plaintiff  below,  and  the  defendant 
below  brings  error  to  this  court. 

The  sole  error  assigned  is  that  the  trial  court  erred  in  over- 
ruling the  defendant's  motion  for  a  judgment  on  the  plead- 
ing non  obstante  veredicto.  The  defendant,  by  a  general 
demurrer,  by  reasonable  objection  to  the  introduction  of  evi- 
dence upon  that  ground,  by  motion  for  an  instruction,  and  by 
motion  for  judgment  non  obstante  veredicto,  at  every  stage 
of  the  case  challenged  the  sufficiency  of  the  allegations  of  the 
petition  to  state  a  cause  of  action  against  the  defendant. 
The  parts  of  the  petition  which  are  necessary  to  be  set  forth 
in  order  to  state  the  question  involved  are  as  follows: 
"(i)  The  plaintiff,  for  cause  of  action,  alleges  that  the  de- 
fendant is  a  corporation  duly  organized  under  the  laws  of  the 
state  of  Nebraska,  and  has  been  such  corporation  for  ten  years 
last  past.  That  the  defendant  is  a  corporation  engaged  in  the 
railroad  business,  and  for  ten  years  last  past  it  has  been  a  com- 
mon carrier  of  passengers  for  hire  upon  its  railroad,  and  has 
owned  and  operated  a  line  of  railroad  in  the  counties  of 
Madison,  Antelope,  and  Holt,  in  the  state  of  Nebraska.  That 
Norfolk  and  Meadow  Grove  are  stations  upon  the  defendant's 
line  of  railroad  in  Madison  county  where  it  receives  and  de- 
livers passenger  on  and  from  its  train,  and  that  the  defend- 
ant, on  the  28th  day  of  December,  1902,  was  a  common 
carrier  carrying  passengers  from  Norfolk  to  Meadow  Grove, 
and  that  the  station  at  Norfolk  where  such  passengers  are  re- 
ceived is  commonly  known  as  Norfolk  Janction.  (2)  That 
on  the  28th  day  of  December,  1903,  the  plaintiff  purchased 
from  the  defendant  at  Norfolk,  Neb.,  a  ticket  entitling  him 
to  a  safe  passage  on  the  defendant's  train  from  Norfolk  to 
Meadow  Grove,  and  insuring  him  against  injury  while  a  pas- 
senger on  said  train,  and  while  a  passenger  on  the  defend- 
ant's premises  at  Norfolk.  That  while  plaintiff  was  standing 
on  the  defendant's  station  platform  at  Norfolk  on  the  even- 
ing of  said  day,  and  after  he  had  purchased  and  paid  the  de- 
fendant for  said  ticket,  and  while  he  was  a  passenger  on  the 
defendant's  premises,  and  while  he  was  waiting  for  the  arrival 
of  the  defendant's  train  which  was  to  carry  him  from  Norfolk 
to  Meadow  Grove,  he  was  struck  by  an  engine  and  cars  run 
and  operated  upon  the  defendant's  railroad  track  at  Norfolk, 
and  which  train  was  under  the  direction,  and  with  the  knowl- 
edge, approval,  and  consent,  of  the  defendant.  That  by 
being  struck  by  said  engine  and  said  cars  the  defendant  was 
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thrown  down,  mangled,  bruised,  and  injured,  and  sustained 
the  following  injuries." 

It  will  be  observed  that  the  petition  does  not  allege  that 
any  act  was  negligently  done.  If  the  action  had  been 
brought  against  an  individual  for  damages  occasioned  by  his 
negligence  which  resulted  in  the  injuries  complained  of,  it 
would  be  essential  to  allege  that  the  injuries  were  occasioned 
by  the  negligence  of  the  defendant,  either  by  setting  forth 
facts  which  would  constitute  negligence  as  a  matter  of  law,, 
or  by  pleading  generally  that  the  defendant  was  negligent  in 
performing  or  omitting  to  perform  the  acts  complained  of 
as  constituting  negligence.  Omaha  &  R.  V.  R.  Co.  v. 
Wright,  49  Neb.  4S6,  68  N.  W.  6i8. 

The  allegations  of  the  petition  under  consideration  do  not 
set  forth  that  the  act  by  which  the  plaintifi  was  injured  was 
done  negligently,  and  no  fact  is  alleged  which  constitutes 
negligence  as  a  matter  of  law  under  the  common  law,  nor  by 
statute  unless  the  plaintiff  was  one  of  a  class  embraced  under 
the  provisions  of  section  10,039,  c.  47f  P-  2876,  Cobbey's 
Ann.  St.  1903,  relating  to  injuries  to  persons  while  being 
transported  over  railroads  in  this  state. 

Since  the  petition  was  assailed  at  every  stage  in  the  prog- 
ress of  the  cause,  the  pleader  will  be  presumed  to  have 
stated  his  case  as  fairly  to  himself  as  the  facts  will  warrant, 
and  the  familiar  rule  applied  that  the  allegations  in  the  peti* 
tion,  and  all  presumptions  arising  therefrom,  will  be  con- 
strued against  the  pleader,  and  no  presumptions  in  his  favor 
indulged  in.  Having  these  rules  in  mind,  therefore,  it  will 
be  observed  that  the  only  allegations  of  the  petition  which 
show  the  manner  in  which  the  plaintiff  was  injured  are  that, 
while  plaintiff  was  standing  on  defendant's  station  on  the 
platform  at  Norfolk  on  the  evening  of  December  28,  1902^ 
be  was  struck  by  an  engine  and  cars  run  and  operated  upon 
the  defendant's  railroad  track,  which  train  was  run  under  the 
direction,  and  with  the  knowledge,  approval,  and  consent,  of 
the  defendant.  That,  by  being  struck  by  said  engine  and 
cars,  the  plaintifi  was  injured.  Taking  these  allegations 
alone,  without  the  aid  of  any  presumptions,  they  appear  to 
be  somewhat  inconsistent.  The  plaintiff,  while  standing  on 
the  platform,  was  struck  by  the  engine  and  cars  operated 
upon  the  track.  The  plaintiff  stood  presumably  upon  a 
safe  and  properly  constructed  platform,  and  engine  and  cars 
were  presumably  properly  constructed  and  properly  operated, 
and  the  track  was  presumably  in  good  condition  for  the  pur- 
pose of  its  construction.  If  we  accept  these  facts  as  true^ 
then,  unless  the  plaintiff  was  so  situated  at  the  time  of  the 
accident  that  though  he  was  standing  upon  the  plat- 
form his  body  projected  over  the  track  in  such  manner  that 
properly  constructed  and  operated  engine  and  cars  might 
strike  him,  no  injury  could  result.  This  being  the  case,  the 
inference  must  be  drawn  that,  presuming  that  the  defendant 
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was  operating  its  trains  with  due  care  and  caution,  tbe  plain- 
tiff placed  himself  in  a  position  that  common  Icnonledge 
wonld  show  to  be  one  of  danger.  We  conclndCt  therefore, 
that  the  petition  fails  to  disclose  any  facts  which  constitute 
negligence  on  tbe  part  of  the  defendant  as  a  matter  of  law 
irrespective  of  the  statute,  and  does  not  state  a  cause  of 
action  if  based  upon  a  common-law  liability  of  the  defendant. 

Tbe  plaintiff  contends  that  tbe  petition  states  a  good  cause 
of  action  upon  three  grounds:  First,  it  states  a  breach  of 
contract  to  safely  convey  tbe  plaintiff  from  tbe  point  where 
he  purchased  tbe  ticket  to  tbe  point  of  destination;  second, 
it  states  a  cause  of  action  under  tbe  statute  hereinbefore 
alluded  to;  third,  it  states  a  cause  of  action  on  the  ground  of 
negligence  by  stating  facts  which  as  a  matter  of  law  consti- 
tute negligence  on  the  part  of  tbe  defendant. 

As  to  tbe  first  contention,  we  think  it  clear  that  this  peti- 
tion is  not  based  upon  contract.  No  promise,  and  no  con- 
sideration therefor,  have  been  alleged.  Tbe  petition  alleges 
that  the  plaintiff  purchased  a  ticket.  While  it  is  true  that  a 
railroad  ticket  is  evidence  of  a  contract  between  tbe  carrier 
and  tbe  purchaser  thereof,  still  tbe  plea  that  tbe  plaintiff  pur- 
chased a  ticket  for  a  passage  from  Norfolk  to  Meadow  Grove, 
without  alleging  that  tbe  defendant  agreed  to  carry  him  be- 
tween these  points  in  consideration  of  tbe  sum  paid,  and 
alleging  further  a  breach  of  the  contract,  does  not  set  forth 
an  action  ex  contractu.  15  Ency.  Pleading  &  Practice,  p. 
II2S,  and  notes.  '^Tbere  is  a  class  of  cases  arising  out  of 
contract,  where,  by  reason  of  tbe  contract,  tbe  law  raises  a 
duty,  for  the  breach  of  which  duty  an  action  on  tbe  case  may 
be  maintained ;  and  in  such  cases  tbe  contract,  being  tbe 
basis  and  gravamen  of  the  suit,  must  be  alleged  and  proved. 
But  when  the  gist  of  the  action  is  a  breach  of  duty  and  not 
of  contract,  and  the  contract  is  not  alleged  as  the  cause  of 
action,  and  when,  from  the  facts  alleged,  tbe  law  raises  tbe 
duty  by  reason  of  tbe  calling  of  tbe  defendant — as  in  case  of 
innkeepers  and  common  carriers — and  tbe  breach  of  duty  is 
solely  counted  upon,  tbe  rules  applying  to  action  ex  delicto 
determine  tbe  rights  of  tbe  parties."  Frink  v.  Potter,  17  111. 
412;  Wright  V.  Geer,  6  Vt.  151,  27  Am.  Dec.  538;  Bank  v. 
Brown,  3  Wend.  158;  McCall  v.  Forsyth,  4  Watts  &  S.  179. 
We  conclude,  therefore,  that  tne  gist  of  this  action  under  tbe 
allegations  of  tbe  petition  is  a  breach  of  duty  arising  from 
tbe  obligations  imposed  by  law  upon  common  carriers,  and 
that  it  is  not  an  action  upon  the  contract  of  carriage. 

We  have  already  considered  the  third  ground  upon  which 
the  plaintiff  asserts  tbe  petition  is  sufficient,  and  decided  that 
bis  position  as  to  this  is  unsound.  There  remains,  however, 
to  be  considered  tbe  contention  that  tbe  petition  states  a 
cause  of  action  under  section  10,039,  c.  47,  p.  2876,  Cobbey's 
Ann.  St.  1903,  and  this  presents  an  important  point  for  con- 
sideration.    Section  10,039  is  as  follows:    ''Every  railroad 
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company  as  aforesaid,  shall  be  liable  for  all  damages  inflicted 
upon  the  person  of  passengers  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  done  arises  from 
the  criminal  negligence  of  the  persons  injured,  or  when  the 
injury  complained  of  shall  be  the  violation  of  some  express 
rule  or  regulation  of  said  road  actually  brought  to  his  or  her 
notice."  The  plaintiff  contends  that  under  the  allegations  of 
the  petition  he  was  a  passenger,  and  was  injured  while  being 
transported  over  the  defendant's  railroad,  and  that,  since  this 
fact  appears  upon  the  face  of  the  petition,  the  liability  of  the 
company  for  damages  sustained  by  him  is  fixed,  unless,  by 
proper  pleading  and  proof  as  to  the  plaintifi's  criminal  neg- 
ligence or  violation  of  some  rule  or  regulation  actually 
brought  to  his  notice,  it  relieves  itself  from  the  burden,  and 
from  the  conclusive  presumption  of  negligence  which  is 
placed  upon  it  by  the  statute.  On  the  other  hand,  the  de- 
fendant insists  that  a  purchaser  of  a  railroad  ticket,  while 
standing  on  a  station  platform  waiting  for  the  arrival  of  a 
train  on  which  he  intends  to  take  passage,  does  not  come 
within  the  class  of  passengers  protected  by  the  statute,  and 
that  such  a  person  is  not  a  ^'passenger  being  transported" 
over  the  carrier's  road.  And  in  this  connection  the  defend- 
ant calls  attention  to  the  fact  that  the  petition  does 
not  allege  that  the  plaintifi  was  injured  while  attempt- 
ing to  alight  from  or  boaid  his  train,  or  that  he  had  begun 
his  journey  by  taking  passage  on  the  train.  It  is  obvious, 
therefore,  that  the  determination  of  the  question  presented 
rests  upon  the  inquiry  whether  a  person  who  has  bought  a 
ticket  and  is  upon  a  station  platform  awaiting  the  arrival  of 
a  train  upon  which  he  intends  to  take  passage  is  a  passenger 
being  transported  over  its  road. 

Defendant  argues  that  the  common  law  recognised  two 
classes  of  passengers,  those  being  transported  and  those  not 
being  transported,  and  established  different  degrees  of  care, 
and,  in  case  of  injury,  different  rules  as  to  the  burden  of 
proof.  That,  as  to  the  fiist  class,  the  carrier  was  bound  to 
exercise  the  highest  degree  of  care  which  human  skill  and 
foresight  could  devise,  and  that  an  injury  done  to  one  of  this 
class  arising  from  defective  roadbed,  equipment,  or  manage- 
ment was  presumed  to  have  been  caused  by  the  negligence 
of  the  carrier.  That,  as  to  the  second  class,  those  not  being 
actually  transported,  the  carrier  was  only  bound  to  exercise 
ordinary  care,  and  from  an  injury  to  one  of  this  class  no  pre- 
sumption of  negligence  was  raised  against  the  carrier.  As  to 
the  first  proposition,  there  is  no  difference  of  opinion  worthy 
of  mention.  The  doctrine  that  the  carrier  must  exercise  the 
highest  degree  of  care  is  accepted  as  the  settled  rule  in  nearly 
all  jurisdictions,  the  reason  for  this  rule  being  well  stated  by 
the  Supreme  Court  of  the  United  States  in  an  early  case. 
The  Philadelphia  &  R.  Ry.  Co.  v.  Derby,  14  How.,  468,  14 
L.  Ed.  502  (decided  in  1852).     ''When  carriers  undertake  to 
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convey  persons  by  the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require  that  tbey  be  held  to 
the  greatest  possible  care  and  diligence.  And,  whether  the 
consideration  for  such  transportation  be  pecuniary  or  other- 
wise, the  personal  safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence,  in  such  cases,  may  well  deserve  the  epithet 
of  'gross.'  *  *  *  Any  relaxation  of  the  stringent  policy 
and  principles  of  the  law  affecting  such  cases  would  be  highly 
detrimental  to  the  public  safety."  As  to  the  second  propo- 
sition, however,  the  authorities  are  not  uniform,  one  class  of 
cases  following  the  doctrine  as  laid  down  in  Sherman  &  Red- 
field  on  Negligence,  §  soi,  as  follows:  ''When  Ordinary  Care 
only  Required. — The  requirement  of  extraordinary  care, 
being  founded  upon  the  special  risk  of  human  life  involved  in 
the  business  of  carrying  passengers,  is  not  to  be  extended  to 
incidents  of  the  business  which  do  not  involve  such  risk,  and 
in  which  the  carrier  stands  in  the  iiame  relation  to  the  pas- 
senger as  do  other  business  men  from  whom  such  peculiar 
care  is  not  required.  Hence,  while  a  carrier  must  use  ordi- 
nary care  to  make  the  means  of  approach  and  departure  and 
other  accessories  safe  for  the  use  of  passengers,  he  is  not 
required  to  use  any  higher  degree  of  care  with  reference  to 
these  things.  Therefore,  with  regard  to  platforms,  stairs, 
waiting  rooms  in  a  station,  the  ground  surrounding  it,  and 
other  premises  of  a  railroad  company,  its  obligation  to  pas- 
sengers is  only  one  of  ordinary  care,  in  common  with  that  of 
all  other  occupants  of  land  or  buildings  inviting  persons  to 
enter  thereon  for  compensation,  since  passengers  are  no  more 
endangered  in  such  places  than  they  are  in  similar  premises 
not  belonging  to  a  railroad  company."  Railway  Co.  v. 
Marion,  104  Ind.  239,  3  N.  E.  874;  Kelley  v.  Railway  Co., 
112  N.  Y.  443,  20  N.  E.  383,  3  L.  R.  A.  74;  LafSinv.  Railway 
Co.,  106  N.  Y.  136,  12  N.  E.  S99,  60  Am.  Rep.  433;  Falls  v. 
Railway  Co.,  97  Cal.  114,  31  Pac.  901;  Moreland  v.  Railway 
Co.,  141  Mass.  31,  6  N.  E.  225;  Jordan  v.  Railway  Co.,  16$ 
Mass.  346,  43  N.  E.  iii,  32  L.  R.  A.  loi,  52  Am.  St.  Rep. 
S22;  Stokes  v.  Railway  Co.,  107  N.  C.  178,  11  S.  E.  999; 
McDonald  v.  Railway  Co.,  26  Iowa,  124,  9s  Am.  Dec.  114; 
Railway  Co.  v.  Reeves,  116  Ga.  743,  42  S.  E.  lois.  The 
other  class  of  cases  hold  in  the  main  that  the  carrier's  duty 
to  a  passenger  is  the  exercise  of  the  highest  care  at  all  times 
that  the  relation  subsists,  from  the  time  that  a  person  be- 
comes a  passenger  until  he  ceases  to  be  sucb,  his  journey  is 
completed,  and  be  has  left  the  carrier's  premises.  A  few  of 
the  cases  holding  the  carrier  to  the  same  degree  of  care,  with 
reference  to  a  person  who  has  become  a  passenger,  from  the 
time  he  assumes  such  relation  until  within  a  reasonable  time 
after  his  alighting  from  the  train  and  departure  from  the 
platform  or  station  at  his  destination,  are  as  follows:  Gaynor 
V.  Old  Colony  &  N.  R.  Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
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Grand  Rapids  &  I.  R.  Co.  v.  Martin,  41  Mich.  667,  3  N.  W. 
173;  Knight  V.  Portland  S.  &  P.  R.  Co.»  56  Me.  234,  96  Am. 
Dec.  449;  Warren  v.  Fitchburg  R.  Co.,  8  Allen,  227,  85  Am. 
Dec.  700;  Webster  v.  Fitchburg  R.  Co.  (Mass.)  37  N.  E.  165* 
24  L.  R.  A.  521;  Dodge  v.  Boston  &  B.  S.  S.  Co.,  148  Mass. 
207,  19  N.  E.  373,  2  L.  R.  A.  8^,  12  Am.  St.  Rep.  541;  Weston 
&  N.  Y,  Elev.  R.  Co.,  73  N.  Y.  595;  Norfolk  ft  Western  R.  R. 
Co.  V.  Galliher,  89  Va.  639,  16  S.  E.  935;  Burke  v.  Chicago 
&  N.  W.  R.  Co.,  108  111.  App.  s6s;  Krantz  v.  R.  G.  W.  Ry. 
(Utah)  41  Pac.  717,  30  L.  R.  A.  297;  Johns  v.  C.  C.  &  A.  R. 
Co.  (S.  C.)  17  S.  E.  698,  20  L.   R.  A.  520,  39  Am.  St.  Rep. 

709. 

The  question  as  to  which  of  these  two  rules  governs  the 
liability  of  railroads  for  injuries  to  passengers  upon  their 
station  platforms  or  premises  in  this  state,  as  presented  by 
the  pleading  in  this  case,  depends  upon  the  proper  construc- 
tion to  be  given  to  the  phrase ''a  passenger  while  being 
transported  over  its  road."  If  the  intention  of  the  Legisla- 
ture was  that  this  phrase  should  be  construed  literally,  then 
a  passenger  not  actually  in  process  of  being  moved  or  carried 
from  one  point  to  another  would  not  be  within  the  protec- 
tion of  the  statute.  This  court,  however,  has  recently  had 
occasion  to  construe  this  phrase  to  some  extent.  In  the  case 
of  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Sattler  (Neb.)  90  N.  W. 
649,  67  L.  R.  A.  890,  this  provision  is  discussed  with  refer- 
ence to  the  facts  in  that  case  where  a  passenger  left  the  train 
on  his  own  volition  for  a  purpose  not  incident  to  the  journey. 
In  that  case  it  is  said:  ^'We  are  agreed  that  the  words 
'while  being  transported  over  its  road'  is  a  qualifying  phrase, 
intended  to  limit  liability  on  the  part  of  the  company,  and 
that  we  must  give  it  the  force  intended  by  the  Legislature. 
We  cannot,  however,  agree  with  the  plaintifi  in  error  that  it 
was  intended  to  exclude  all  passengers  who  leave  the  car 
provided  for  them  by  the  carrier.  It  is  well  known  that 
many,  perhaps  most,  roads  provide  eating  houses  and  other 
accommodations  for  the  comfort  or  convenience  of  their 
patrons,  ailid  that  regular  stops  are  made  for  meals,  requiring 
the  passengers  to  leave  the  car  in  which  they  are  being  trans- 
ported, and  often  to  cross  numerous  tracks  on  their  way  to 
and  from  the  car  to  the  dining  room  or  restaurant.  In  such 
cases  one  does  not  lose  his  character  as  a  passenger  in  the 
course  of  transportation  over  the  road,  or  the  protection  of 
the  statute.  The  duty  of  the  company  to  provide  him  safe 
egress  and  ingress  for  such  necessities  as  are  required  on  his 
journey,  and  which  the  road  assumes  to  furnish,  and  whicb 
it  invites  him  to  partake  of,  is  no  less  stringent  than  to  fur- 
nish him  safe  passage  on  its  cars.  While  seated  in  the  din- 
ing room  of  the  company  he  is  under  its  control,  and  must 
conform  to  its  rules,  as  fully  as  while  on  the  train;  and  while 
thus  subject  to  the  rules  and  regulations  of  the  company  he 
is  their  passenger,   entitled  to  like  protection  from  damage 
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from  tbe  operating  of  the  road  as  while  seated  in  the  car, 
proceeding  on  bis  journey.  We  believe  and  bold  tbat  it  was 
intended  to  inclode  in  tbe  words  'wbile  being  transported 
over  its  road'  all  passengers  actually  on  tbe  train,  wbetber 
tbe  same  is  in  motion  or  standing  on  any  part  of  tbe  road; 
and  it  fartber  includes  tbose  passengers  leaving  tbe  train  for 
any  necessary  purpose  incident  to  tbeir  journey,  sucb  as  a 
change  of  cars,  or  to  procure  refreshments  at  any  point 
where  tbe  same  is  furnished  by  tbe  company,  and  where  an 
express  or  implied  invitation  is  extended  to  tbe  passengers 
to  leave  the  car  for  tbat  purpose."  Tbe  phrase,  then,  is  not 
in  all  cases  to  be  literally  construed. 

If  a  person  who  has  left  tbe  train  for  any  necessary  purpose 
incident  to  the  journey,  such  as  to  procure  refreshments  at 
a  point  where  tbe  same  is  furnished  by  the  company,  is,  while 
npon  the  platform  on  his  way  to  tbe  eating  bouse,  and  during 
bis  return  to  the  train,  ''a  passenger  being  transported" 
witbin  tbe  contemplation  of  the  statute,  is  not  the  intending 
passenger  who  has  purchased  his  ticket,  and  who  may  walk 
side  by  side  with  him  upon  the  station  platform  on  bis  way 
to  the  same  coach,  equally  a  passenger  being  transported? 
He  is  upon  tbe  company's  premises  furnished  to  him  for  the 
purpose  of  procuring  bis  ticket  and  giving  him  access  to  tbe 
train,  and  has  begun  bis  journey.  Should  an  injury  occur  to 
both,  can  one  rule  be  applied  to  an  action  brought  by  tbe 
passenger  who  was  returning  from  the  dining  room  to  tbe 
train,  and  another  rule  to  the  passenger  who  was  walking 
with  him  from  tbe  waiting  room  or  ticket  ofiBce  to  tbe  same 
train. ^  Further  than  this,  how  can  a  reasonable  distinction 
be  drawn  between  tbe  duty  of  the  railroad  company  to  tbe 
passenger  sitting  in  a  train  about  to  move  from  the  station, 
and  a  passenger  upon  tbe  platform,  or  in  tbe  station  house, 
ready  to  take  tbe  train  and  begin  bis  journey? 

It  is  argued  in  the  defendant's  brief  tbat  the  Legislature, 
in  adopting  the  language  of  tbe  courts  when  defining  tbe 
class  of  passengers  entitled  to  the  highest  degree  of  care, 
adopted  tbe  same  meaning  and  construction  as  was  given  to 
tbat  language  by  tbose  courts.  But,  as  we  have  seen,  the 
courts  are  not  uniform  in  tbeir  holdings  in  this  respect,  and, 
from  the  whole  course  of  legislation  and  judicial  construction 
within  this  state,  we  believe  tbat  tbe  Legislature,  by  the  use 
of  tbe  language  quoted  in  tbe  section  under  consideration, 
intended  no  more  and  no  less  than  that  every  individual  to 
whoni  tbe  carrier  owed  tbe  care  due  a  passenger  should,  as 
long  as  tbe  relation  existed,  be  within  its  terms,  but  tbat  when 
the  relation  ceased,  either  by  voluntary  disregard  of  reciprocal 
rights  and  duties  of  tbe  passenger,  as  in  tbe  Sattler  Case,  or 
by  disregard  of  tbe  reasonable  rules  and  regulations  of  the 
carrier  on  tbe  part  of  tbe  passenger,  or  by  bis  criminal  neg- 
ligence, tbe  carrier  becomes  absolved  upon  bis  part  from  the 
presumption  of  negligence  created  by  the  statute;  or,  to  place 
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the  idea  in  other  words,  that  from  the  time  the  intendins: 
passenger  places  himself  under  the  charge  of  the  carrier,  as 
be  begins  his  journey,  until  he  is  afiorded  the  opportunity  to 
leave  the  premises  of  the  carrier  at  its  termination,  he  is  ''a 
passenger  being  transported,*'  unless,  by  some  act  not 
attributable  to  the  carrier,  the  relation  ceases. 

When  does  the  relation  of  carrier  and  passenger  begin? 
With  but  minor  difierences  depending  upon  the  circum- 
stances in  each  particular  case,  the  courts  are  generally 
agreed  upon  this  point.  The  general  rule  seems  to  be  that 
where  a  person  intending  to  take  passage  upon  a  train  goes 
into  a  station  within  a  reasonable  time  prior  to  the  hour  of 
departure  of  the  train,  in  a  proper  manner,  and  there,  either 
by  the  purchase  of  a  ticket  or  in  some  other  manner,  indicates 
to  the  carrier  his  intention  to  take  passage,  from  that  time 
on,  while  waiting  for  his  train,  he  is  entitled  to  all  the  rights 
and  privileges  of  a  passenger.  In  Elliott  upon  Railroads,  p. 
24S9,  note  i,  it  is  said  that  the  true  doctrine  is  announced  by 
the  Supreme  Court  of  Massachusetts  in  Webster  v.  Fitchbuis 
R.  Co.,  i6i  Mass.  298,  37  N.  E.  165,  24  L.  R.  A.  521.  In 
that  case  a  person  who  held  a  ten-trip  ticket  was  struck  and 
killed  by  a  train  when  he  was  running  rapidly  from  the  direc- 
tion of  the  public  street,  across  the  defendant's  premises 
outside  of  the  passenger  station,  to  the  track  on  which  was 
an  incoming  train,  apparently  with  a  view  to  take  another 
train  which  was  about  to  start  for  Boston  on  the  track  be- 
yond. It  was  contended  that,  inasmuch  as  he  had  previously 
obtained  a  ticket,  and  was  on  the  defendant's  premises  in  a 
place  designed  for  the  use  of  passengers  outside  of  the 
station,  and  was  about  to  take  a  train,  he  had  become  a  pas- 
senger. The  court,  however,  says:  ''One  becomes  a  pas- 
senger on  a  railroad  when  he  puts  himself  into  the  care  of 
the  railroad  company  to  be  transported  under  a  contract, 
and  is  received  and  accepted  as  a  passenger  by  the  company. 
There  is  hardly  ever  any  formal  act  of  delivery  of  one's  per- 
son into  the  care  of  the  carrier,  or  of  acceptance  by  the 
carrier  of  one  who  presents  himself  for  transportation,  and  so 
the  existence  of  the  relation  of  passenger  and  carrier  is  com- 
monly to  be  implied  from  circumstances.  These  circum- 
stances must  be  such  as  to  warrant  an  implication  that  the 
one  has  ofiered  himself  to  be  carried  on  a  trip  about  to  be 
made,  and  that  the  other  has  accepted  his  offer,  and  has  re- 
ceived him  to  be  properly  cared  for  until  the  trip  is  begun, 
and  then  to  be  carried  over  the  railroad.  A  railroad  company 
holds  itself  out  as  ready  to  receive  as  passengers  all  persons 
who  present  themselves  in  a  proper  condition,  and  in  a  proper 
manner,  at  a  proper  place,  to  be  carried.  It  invites  every- 
body to  come  who  is  willing  to  be  governed  by  its  rules  and 
regulations.  In  a  case  like  this,  the  question  is  whether  the 
person  has  presented  himself  in  readiness  to  be  carried,  under 
such  circumstances  in  reference  to  time,  place»  manner,  and 


Vol  15  R  R  R— Vol  38  Am  ft  Eng  R  Cas,  N  S       235 

Fremont,  etc.,  R.  Co.  v,  Hag^bUd 

m 

condition  that  the  railroad  company  must  be  deemed  to  have 
accepted  bim  as  a  passenger.*'  Tbe  rule  stated  in  tbis  case 
has  been  approved  and  cited  many  times  since  its  announce- 
ment, botb  by  text-writers  and  by  courts,  and  we  believe  the 
doctrine  stated  to  be  sound.  If  tbe  plaintiff  bas  not  brought 
himself  within  this  rule,  he  was  not  a  passenger,  and  never 
became  such  in  the  eye  of  the  law,  and  unless,  by  the  allega- 
tions of  his  petition,  he  is  within  the  class,  his  petition  will 
not  state  a  cause  of  action.  It  will  be  observed  that  the  peti- 
tion contains  no  allegation  in  regard  to  the  time  when  the 
train  upon  which  he  was  intending  to  take  passage  was  due  to 
depart  from  Norfolk.  It  alleges  the  purchase  of  a  ticket,  but 
that  alone  does  not  make  a  person  a  passenger. 

In  Illinois  Central  R.  Co.  v.  O'Keefe,  i68  111.  iiS,  48  N.  E. 
294,  39  L.  R.  A.  150,  61  Am.  St.  Rep.  68,  it  is  said:  '^One 
does  not  become  a  passenger  until  he  has  put  himself  in 
charge  of  the  carrier,  and  has  been  expressly  or  impliedly  re- 
ceived as  such  by  the  carrier.  Tbe  purchase  of  a  ticket  does 
not  make  one  a  passenger,  unless  he  comes  under  tbe  charge 
of  the  carrier  and  is  accepted  for  carriage  by  virtue  of  it." 
This  case  is  reported  in  61  Am.  St.  Rep.  68,  with  a  mono- 
graphic note  upon  the  general  subject  of  who  are  passengers 
and  when  they  become  such. 

In  Illinois  Central  Ry.  Co.  v.  Laloge,  69  S.  W.  795,  24  Ky. 
Law  Rep.  693,  62  L.  R.  A.  405,  the  facts  were  that  a  pas- 
senger went  to  the  railroad  station  five  hours  before  bsr 
train  was  due,  and  was  assaulted.  A  statute  of  Kentucky  re- 
quires the  ticket  o£Bce  and  waiting  room  to  be  open,  lighted, 
and  warmed  30  minutes  before  train  time.  The  court  held 
that  it  was  the  duty  of  tbe  carrier  to  provide  such  facilities 
for  intending  passengers  within  a  reasonable  time  before  the 
departure  of  its  trains;  that  30  minutes  was  a  reasonable 
time*  and  that,  by  coming  to  the  station  5  hours  before  the 
schedule  time  for  the  departure  of  the  train,  the  plaintiff 
did  not  become  a  passenger;  that  there  was  no  obligation 
upon  tbe  railroad  to  furnish  accommodations  for  the  enter- 
tainment for  an  indefinite  length  of  time  of  those  who  con- 
template in  the  future  becoming  its  passengers;  that  there 
was  no  invitation,  either  express  or  implied,  until  within  30 
minutes  before  train  time;  and  that,  consequently,  itow.ed  no 
duty  to  tbe  plaintiff  other  or  different  from  that  owing  to  an 
ordinary  person. 

In  Phillips  V.  Southern .  Ry.  Co.,  124  N.  C.  123,  32  S.  E. 
388,  45  L.-  R-  A.  163,  the  circumstances  were  that  a  person 
went  to  the  railroad  station  five  hours  before  train  time. 
Tbe  carrier  had  a  rule  to  close  its  waiting  room  until  30 
minutes  before  the  time  of  departure  of  each  train.  The 
night  was  cold,  the  plaintiff  was  ejected,  and  was  injured  by 
the  contraction  of  a  severe  cold  and  subsequent  illness.  In 
the  opinion  the  court  says:  '^A  party  coming  to  the  railroad 
station  with  the  intention  of  taking  the  defendant's  next 
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train  becomes,  in  contemplation  of  law,  a  passenger  on  de- 
fendant's road,  provided  that  his  coming  is  within  a  reason- 
able time  before  the  time  for  departure  of  said  train.  To 
constitute  him  such  passenger,  it  is  not  necessary  that  he 
should  have  purchased  his  ticket,  as  seems  to  have  been  con- 
sidered by  his  honor,  i  Fetter,  Carr.  Pass,  g  288.  But  the 
purchase  of  the  ticket  would  probably  be  considered  the 
highest  evidence  of  his  intention.  But  still  it  is  his  coming  to 
the  station  within  a  reasonable  time  before,  with  the  inten- 
tion to  take  the  next  train,  that  creates  the  relation  of  pas- 
senger and  carrier." 

Another  instructive  case  is  L.  &  N.  R.  Co.  v.  Reynolds 
(Ky.)  71  S.  W.  516,  decided  in  1903.  The  plaintiff  had  gone 
to  the  station  to  take  a  train  at  11  p.  m.  His  train  was  late, 
though  be  testified  he  did  not  know  this.  While  he  was 
standing  on  the  platform,  about  15  feet  from  the  track,  he 
was  struck  by  a  piece  of  coal  which  fell  from  a  train  which 
was  passing  rapidly  by  with  loaded  coal  cars,  and  was  severely 
injured.  The  court  said :  '^Appellee  was  rightfully  on  the 
platform  and  sustained  the  relation  of  passenger  to  appellant, 
for  be  was  there  to  take  the  train,  and,  the  waiting  room 
being  closed,  had  a  right  to  be  on  the  platform.  It  was 
train  time,  and  so  he  had  a  right  to  come  to  the  station  at 
this  time  to  take  the  train;  and  if  it  be  true  that  he  was  told 
the  train  was  late,  being  at  the  station,  he  had  a  right  to  re- 
main there  and  wait  for  it."     With  these  views  we  concur. 

A  railroad  company  is  not  bound  to  furnish  a  place  of 
entertainment  for  persons  who  may  intend  at  some  future 
time  to  become  passengers  over  its  road;  and  such  a  person 
who  resorts  to  its  station,  or  who  stands  upon  its  plat- 
form exposing  himself  to  such  dangers  and  risks  as  may  nat- 
urally and  obviously  occur  at  such  a  place  by  reason  of  rapidly 
moving  trains,  switching  of  freight  cars,  or  engines  passing 
by,  or  by  the  moving  of  articles  of  freight,  assumes  and  takes 
upon  himself  the  risk  of  injury,  and  is  entitled  to  the  carrier's 
protection  in  no  greater  degree  than  any  other  licensee. 
Ordinary  care  under  all  the  circumstances  of  the  time  and 
place  is  all  he  is  entitled  to.  The  fact  that  he  may  have  pro- 
cured a  ticket  is  immaterial. 

The  relation  of  carrier  and  passenger  does  not  begin  until 
within  a  reasonable  time  prior  to  the  time  fixed  for  the  de- 
parture of  the  train  the  prospective  passenger  intends  to 
take,  and  not  until  he  has  in  some  manner,  either  expressly 
or  impliedly,  placed  himself  within  the  carrier's  charge.  If, 
within  a  reasonable  time  before  the  departure  of  the  train  he 
intends  to  take  he  goes  to  the  place  provided  for  the  recep- 
tion of  intending  passengers,  and  there  places  himself 
actually  or  impliedly  within  the  carrier's  care,  then,  and  not 
until  then,  the  law  places  around  him  the  protection  vouch- 
safed to  passengers,  and  charges  the  carrier  with  the  highest 
degree  of  care  for  his  safety.     To  hold  otherwise  would  be  to 
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place  a  most  uojust  and  oneroas  harden  upon  the  carrier. 
Id  this  day  and  age  of  'limited  trains,"  ^Migbtning  expresses," 
^'flyers,"  '^cannon  balls,"  as  they  are  sometimes  fancifully 
designated,  many  stations  and  platforms  upon  main  lines 
of  railroad  are  passed  by  such  trains  at  rates  of  speed  as  high 
as  6o  miles  an  hour.  If  a  railroad  company  ¥^ere  held  to  the 
same  high  degree  of  care  to  persons  who  are  not  passengers 
over  its  road,  resorting  to  its  stations  to  loaf  or  loiter,  it 
would  be  compelled  to  moderate  the  rate  of  speed  of  such 
trains  at  every  way  station  along  its  line,  and  otherwise 
wonld  be  compelled  to  interfere  with  the  operation  of  its 
trains,  and  the  proper  conduct  of  its  business,  to  preserve 
the  safety  and  welfare  of  persons  to  whom  it  owed  no  duty. 
Such  a  rule  would  be  intolerable,  and  has  not  been  enacted 
by  the  section  under  consideration.  In  order  to  state  a 
cause  of  action  upon  the  statutory  duty  of  a  railroad  com- 
pany to  a  passenger,  it  is  necessary  that  the  facts  stated 
show  that  the  person  suing  is  one  of  a  class  of  persons  to 
whom  the  remedy  is  afforded  by  the  statute.  To  plead  that 
he  is  a  passenger,  in  a  case  where  the  existence  of  such  re- 
lation to  the  carrier  is  at  issue,  pleads  a  mere  conclusion  of 
law,  and  is  not  suflBcient.  This  rule  has  been  well  stated  in 
the  case  of  Harris  v.  Stevens,  31  Vt.  79,  73  Am.  Dec.  337, 
where  the  plaintiff  sued  in  trespass  for  removal  from  a  rail- 
road station  house,  and  in  his  replication  attempted  to  estab- 
lish his  right  to  be  and  remain  at  the  station.  The  court 
sustained  a  demurrer  to  the  replication,  and  entered  judgment 
for  the  defendant.  In  the  syllabus  the  court  says:  ''The 
right  to  enter  and  remain  at  a  railroad  station  house  extends 
only  as  far  as  is  reasonably  necessary  to  secure  to  the  traveler 
the  full  and  perfect  exercise  and  enjoyment  of  his  right  to  be 
carried  upon  the  cars,  and,  as  to  what  is  a  reasonable  time, 
will  depend  upon  the  circumstances  of  each  particular  case." 
And  in  the  opinion  it  is  said:  ''It  is  not  alleged  that  it  was 
the  intent  of  the  plaintiff  to  go  upon  the  then  next  regular 
train,  or  that  his  ticket  was  for  such  train.  For  aught  that 
is  alleged,  his  ticket  may  have  been  for,  and  his  intent  to  go 
upon,  one  of  those  trains  called  'excursion  trains,'  that  are 
advertised  to  run  at  some  particular  time,  and  for  which 
tickets  are  sold  many  days  in  advance  of  the  time  of  departure. 
In  this  respect  we  think  the  replication  is  defective.  The 
plaintiff  should  have  alleged  that  at  the  time  he  was  at  the 
station  awaiting  the  departure  of  a  train  that  was  expected 
soon  to  leave  and  on  which  he  intended  to  go.  The  replica- 
tion should  show  that  the  plaintiff  was  there  intending  to 
go  upon  a  train  that  was  expected  to  leave  within  such  a 
short  period  of  time  thereafter  that,  in  view  of  the  rule  as 
before  laid  down,  he  would  have  the  right  to  remain  at  the 
station  until  its  departure.  This  replication,  we  think,  does 
not  show  such  a  state  of  facts  as  are  necessary  to  vest  such 
right  in  the  plaintiff,  and  therefore  it  is  insufficient. "    So  far, 
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then,  from  having  brought  himself  within  the  class  of  '^a 
passenger  being  transported/'  as  the  statute  prescribes, 
plaintifi  in  this  case  has  not  even  pleaded  facts  suflBcient  to 
show  that  he  was  a  passenger  under  the  nonstatute  law 
prescribing  the  qualifications  of  the  class  of  persons  embraced 
under  that  general  designation.  For  these  reasons,  we  are  of 
the  opinion  that  the  petition  does  not  state  a  cause  of  action 
under  the  statute,  and  that  the  demurrer  and  objections  to 
the  introduction  of    evidence  should   have  been   sustained. 

A  bill  of  exceptions  was  settled  and  allowed  in  the  case, 
but,  since  the  sole  question  presented  is  the  sufiBciency  of  the 
petition,  we  have  not  examined  the  same. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 

AMES  and  OLDHAM,  CC.  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings. 


TOZIER  V.  HAVERHILL  &  A.  ST.  RY.  CO.  (two  caaca.) 

(Supreme  Judicial  Court  of  Massachusetts,  Essex,  Jan.  5,  1905.) 

[72  N.  E.  Rep.  953.] 

Injury  to  Passenger — Negligence  of  Motorman— Effect  of  Emergency. 

In  an  action  for  injuries  to  a  passeng'er  in  determining  whether  the 

motorman  of  the  car  acted  with  reasonable  care  in  a  sudden  emergency, 

the  fact  that  he  was  obliged  to  act  quickly,  and  without  a  chance  for 

deliberation,  was  to  be  considered. 

Same — Same — Same—  I  n  struct  ion . 

In  an  action  for  injuries  to  a  passenger  defendant  requested  an 
instruction  that,  if  the  motorman  did  not  exercise  the  best  judgment 
which  he  could  have  exercised,  he  being  called  on  to  act  in  an  emer- 
gency, his  error  would  not  be  such  neglig-ence  as  would  make  defend- 
ant liable  :  held  properly  refused,  since  the  lang-uage  was  applicable  to 
an  error  which  might  have  been  very  gross,  and  inconsistent  with 
proper  care. 
Marriage— Validity— Construction  of  Statute. 

Pub.  St.  1882,  c.  145,  g  4,  declares  that  all  marriages  contracted  while 
either  party  has  a  former  spouse  living,  save  as  provided  in  chapter 
146,  shall  be  void,  and  by  chapter  146,  §  22  (Rev.  Laws,  c.  152,  §21), 
the  party  against  whom  a  divorce  is  granted  shall  not  marry  within 
two  years  from  entry  of  the  final  decree.  St.  1895,  p.  476,  c.  472  (Rev. 
Laws,  c.  151,  §  6),  makes  marriages  which  were  illegal  because  of  one 
of  the  parties  having  another  spouse  living  valid,  after  the  impediment 
has  been  removed  by  the  death  or  divorce  of  the  other  party  to  the 
former  marriage,  provided  the  contract  was  made  by  one  of  the  parties 
in  good  faith  in  the  belief  that  the  former  spouse  was  dead,  or  that 
there  had  been  a  divorce,  or  without  knowledge  of  such  former  mar- 
riage :  held,  that  where  a  woman  was  divorced  by  her  husband,  and 
within  two  years  married  again,  and  while  chapter  145  was  in  force, 
the  marriage  was  invalid,  in  the  absence  of  any  evidence  bringing  the 
contract  within  the  statute  of  1895. 

Injuries  to  Wife — Action  of  Husband— Validity  of  Marriage. 
In  an  action  by  a  husband  for  injuries  to  his  wife  the  marriage  was 
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to  be  proved  as  a  fact,  and  it  was  error  to  treat  it  as  collateral,  and 
instract  the  jury  that  they  were  to  consider  plaintiff  as  the  de  facto 
hasband  of  the  woman. 

Exceptions  from  Saperior  Court,  Essex  Connty;  John  H. 
Hardy,  Judge. 

Action  by  Holey  M.  Tozier  against  the  Haverhill  &  Ames- 
bary  Street  Railway  Company,  and  action  by  Jeanette  F. 
Tozier  against  the  same  defendant.  Judgments  in  favor  of 
plaintiffs,  and  defendant  brings  exceptions.  In  the  first  case 
sustained,  and  in  the  second  overruled. 

Timo.  W.  &  Danl.    H.  Coakley  and  Chas.  C.  Johnson,  for 
plaintiffs. 
Cbas.  W.  Bartlett  and  ElbridgeR.  Anderson,  for  defendant. 

KNOWLTON,  C.  J.  These  are  two  actions  brought  by  the 
plaintiffs,  respectively— one  to  recover  for  injuries  to  the  fe- 
male plaintiff  from  the  alleged  negligence  of  the  defendant  in 
running  a  car  in  which  she  was  a  passenger;  and  the  other  to 
recover  damages  suffered  by  the  male  plaintiff,  as  her  hus- 
band, resulting  from  her  injury.  It  was  conceded  that  she 
was  in  the  exercise  of  due  care,  and  the  only  exception  now 
relied  on  in  her  case  is  to  the  refusal  of  the  judge  to  give  the 
jury  this  instruction,  which  the  defendant  requested:  ''If 
the  jury  find  that  the  motorman  did  not  exercise  the  best 
judgment  which  the  case  discloses  could  have  been  exercised, 
he  being  called  upon  to  act  in  a  sudden  emergency,  his  error 
would  not  be  such  negligence  as  would  make  the  defendant 
liable."  If  the  request  contained  nothing  but  a  statement  of 
the  familiar  principle  that,  in  determining  whether  one  acts 
with  reasonable  care  in  a  sudden  emergency,  the  fact  that  he 
is  obliged  to  act  quickly  and  without  aq  opportunity  for 
deliberation  is  to  be  taken  into  account,  and  he  is  not  to  be 
deemed  careless  merely  because  he  failed  to  do  that  which 
would  have  been  best  as  shown  by  subsequent  events,  it  prop- 
erly might  have  been  given.  See  Ingalls  v.  Bills,  9  Mete,  i, 
43  Am.  Dec.  346;  Cody  v.  New  York  &  New  England  Rail- 
road Co.,  151  Mass.  462,  468,  469,  24  N.  E.  402,  7  L.  R.  A. 
843;  Gannon  v.  New  York,  New  Haven  &  Hartford  Railroad 
Co.,  173  Mass.  40,  52  N.  E.  1075,  43  L.  R.  A.  833.  But  it  went 
further,  and  included  the  proposition  that  the  motorman's 
error  in  not  exercising  the,  best  judgment  in  a  sudden 
emergency,  if  the  jury  found  such  an  error,  would  not  be 
actionable  negligence,  whatever  the  error  might  be  in  other 
particulars.  The  descriptive  language  in  the  request  was 
applicable  to  an  error  which  might  have  been  very  gross, 
and  entirely  inconsistent  with  the  exercise  of  due  care,  as 
well  as  to  an  error  which  might  have  been  excusable.  We 
are  of  opinion  that  the  instruction  was  properly  refused,  and 
that  the  exception  in  this  case  should  be  overruled. 

The  question  in  the  other  case  grows  out  of  the  fact  that  at 
the  time  oi  the  marriage  of  the  two  plaintiffs  the  female 
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plaintiff  had  a  former  husband  living,  who  had  obtained  from 
her  a  divorce  for  desertion,  which  had  been  made  absolute 
less  than  two  years  before.  It  is  declared  by  Pub.  St.  1S82, 
c.  145,  §  4,  which  was  in  force  at  the  time  of  the  macriacre^ 
that  ''all  marriages  contracted  while  either  of  the  parties  has 
a  former  wife  or  husband  living,  except  as  provided  in 
chapter  one  hundred  and  forty-six,  shall  be  void."  In  Pnb. 
St.  1882,  c.  146,  §  22  (Rev.  Laws,  c.  152,  §  21),  there  is  a 
provision  in  reference  to  divorce  persons  ''that  the  party 
against  whom  the  divorce  was  granted  shall  not  marry 
within  two  years  from  the  time  of  the  entry  of  the  final  de- 
cree of  divorce."  The  record  was  put  in  evidence,  and  from 
the  facts  stated  we  infer  that  the  divorce  was  granted  in 
Massachusetts,  where  the  parties  lived.  The  ceremony  of 
marriage  of  the  present  plaintiffs  was  performed  in  Haverhill. 
It  is  plain,  therefore,  that  the  marriage  was  invalid. 
Googins  V.  Googins,  152  Mass.  S33»  25  N.  E.  833;  Cook  v. 
Cook,  144  Mass.  163,  10  N.  E.  749. 

The  plaintiff  invokes  Rev.  Laws,  c.  151,  §  6,  first  enacted 
in  St.  189s,  P-  476,  c.^  427f  which  makes  certain  illegal  mar- 
riages valid  after  the  impediment  to  the  marriage  has  been 
removed  by  the  death  or  divorce  of  the  other  party  to  the 
former  marriage,  provided  the  marriage  contract  was  entered 
into  by  one  of  the  parties  in  good  faith,  in  the  full  belief  that 
the  former  husband  or  wife  was  dead,  or  that  the  former 
marriage  had  been  annulled  by  a  divorce,  or  without  knowl- 
edge of  such  former  marriage,  and  provided  they  continue  to 
live  together  in  good  faith  on  the  part  of  one  of  them.  See 
Lufkin  V.  Lufkin,  182  Mass.  476,  65  N.  E.  840;  Com.,  v. 
Josselyn,  186  Mass.  186,  71  N.  E.  313.  But  there  was  no 
evidence  at  the  trial  tending  to  show  that  either  of  the  parties 
entered  into  the  marriage  contract  under  such  circum- 
stances as  to  bring  the  case  within  this  statute.  The  evi- 
dence tended  to  show  the  contrary.  Much  less  could  it  be 
said  as  matter  of  law  that  the  case  was  covered  by  this  stat- 
ute. 

The  question  as  to  the  validity  of  the  marriage  was  treated 
by  the  judge  as  collateral,  and  the  jury  were  instructed  that 
they  were  to  consider  the  male  plaintiff  as  de  facto  and 
legally  the  husband  of  the  other  plaintiff.  We  are  of  opin- 
ion that  this  was  erroneous.  The  right  of  action  depended 
upon  the  alleged  fact  that  he  was  the  husband  of  the  female 
plaintiff,  and  this  fact  was  to  be  proved  like  any  other  fact  in 
the  case. 

In  the  case  of  Holey  M.  Tozier  the  exceptions  are  sustained, 
and  in  the  case  of  Jeanette  F.  Tozier  the  exceptions  are  over- 
ruled. 

So  ordered. 
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CHESAPEAKE  &  O.  RY.  CO.  v.  SMITH. 
(Sapreme  Conrt  of  Appeals  of  Virg'itiia,  Jan.  12,  1905.) 

[49  S.  E.  Rep.  487.] 


Where  members  of  a  jary  on  their  voir  dire  stated  that  they  were 
friends  of  the  plaintiff,  and  that  he  was  their  family  physician,  bat 
that  such  relation  wonld  have  no  influence  on  their  verdictt  they  were 
not  disqualified  on  the  ground  of  implied  bias. 

Injury  to  Alighting  Passenger— Negligence — Unguarded  Cattleguard.* 
Plaintiff  returned  to  his  home  at  night.  As  the  train  approached 
plaintiff's  station,  the  brakeman  open^  the  door  of  the  rear  car,  in 
which  plaintiff  was  riding,  and  called  the  station,  and  plaintiff  and  the 
other  passengers  got  off  on  the  ground,  not  knowing  that  they  were  80 
yards  from  the  depot.  The  night  was  dark,  and  plaintiff,  after  the 
train  left,  in  walking  along  the  unlighted  track  toward  the  depot,  fell 
into  an  unguarded  cattle  guard,  and  was  injured  :  held^  that  the  rail- 
way company  was  guilty  of  negligence. 

8«me— Contributory  Negiigence — Ways  to  Station. 

Plaintiff  was  not  guilty  of  contributory  negligence  in  not  going 
through  the  cars  between  him  and  the  station  platform  before  getting 
off,  or  in  not  finding  the  conductor,  who  was  at  the  front  end  of  the 
train,  and  requesting  him  to  move  the  train  until  the  rear  car  reached 
the  platform. 

Appeal  from  Circuit  Court,  Fluvanna  County. 

Action  by  O.  M.  Smith  against  the  Chesapeake  &  Ohio 
Railway  Company.  From  a  judgoaent  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

BUCHANAN,  J.  O.  M.  Smith  instituted  this  action 
against  the  Chesapeake  &  Ohio  Railway  Company  to  re- 
cover damages  for  injuries  received  by  him,  resulting  from 
the  alleged  negligence  of  the  railway  company. 

Upon  the  trial  of  the  cause  there  was  a  judgment  in  his 
favor,  and  to  that  judgment  this  writ  of  error  was  awarded. 

The  first  error  assigned  in  the  petition  is  to  the  action  of 
the  circuit  court  in  overruling  the  demurrer  to  the  declara- 
tion, and  to  each  count  thereof.  This  assignment  of  error 
was  abandoned  in  the  oral  argument,  and  properly  so,  as 
each  count  sets  out  a  good  cause  of  action. 

The  second  assignment  of  error  is  to  the  refusal  of  the  court 
to  sustain  the  railway  company's  objection  to  certain  mem- 
bra of  the  jury  who  were  sworn  to  try  the  case.  The  objec- 
tion made  to  these  jurors  is  that,  they  were  friends  of  the 
plaintiff,  and  that  he  was  their  family  physician. 

The  bill  of  exceptions  shows  that  when  examined  on  their 
voir  dire  they  ^'stated  that  they  were  friends  of  the  plaintiff, 
and  that  he  was  their  family  physician,  but  that  such  relation 
to  the  plaintiff  would  have  no  influence  upon  their  verdict." 
A  juror  is  not  disqualified  from  sitting  in  a  case  because  he  is 

*Ab  to  the  care  due  alighting  passengers,  see  foot-note  appended  to 
Ellis  V.  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R.  R.  122,  35  Am.  &.  Eng. 
S.  Cas.,  N.  S.,  122. 

15  R  R  R— 16 
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a  friend  of  one  of  the  litigants  (Reg.  v.  Geach,  38  E.  C.  L. 
I9S)>  nor  where  there  is  great  intimacy  between  their 
families,  unless  it  appears  that  such  relations  will  interfere 
with  his  impartiality  of  action   (Montague's  Case,  10  Grat. 

767,  774). 

There  are  certain  relations  in  life  from  which  the  law  con- 
clusively presumes  bias,  such  as  aflBnity  or  consanguinity 
within  certain  degrees;  and  when  a  juror  is  examined  upon 
his  voir  dire,  and  it  appears  that  such  relationship  exists, 
that  alone  is  sufficient  to  exclude  him  from  the  jury, 
although  in  fact  he  may  be  free  from  all  bias.  There  are 
other  relations  existing  between  juror  and  litigant  from 
which  the  law  raises  no  presumption  of  bias,  yet,  if  upon  his 
examination  it  appears  that  the  juror  is  not  impartial,  the 
law  excludes  him.  In  such  a  case  the  trial  court  must  de- 
termine the  juror's  competency  from  all  the  facts  before  it. 
The  juror  may  state  and  honestly  believe  that  he  is  free  from 
all  bias,  and  yet  it  may  appear  from  his  own  or  from 
extraneous  evidence,  or  both,  that  such  may  not  be  the  fact. 
The  object  of  the  law  in  all  cases  is  to  obtain  an  intelligent  as 
well  as  impartial  jury.  In  order  to  do  this,  it  is  neither  nec- 
essary nor  wise  to  determine  the  juror's  impartiality  by  extend- 
ing and  applying  arbitrary  or  technical  presumptions  which 
may  have  the  effect  of  excluding  the  most  competent  man 
on  the  list  from  the  jury.  Sustaining  challenges  for  favor  on 
slight  grounds,  as  was  said  by  the  General  Court  in  Moran's 
Case,  9  Leigh,  651,  656,  tends  to  place  the  administration  of 
justice  in  the  hands  of  the  most  ignorant  and  least  discriminat- 
ing portion  of  the  community,  by  which  the  safety  of  the 
accused  may  be  endangered,  and  the  proper  administration 
of  the  laws  put  to  hazard;  and  we  are  therefore  not  disposed 
to  enlarge  the  grounds  of  challenge  beyond  those  properly 
Reducible  from  the  cases  heretofore  decided.  We  have  been 
cited  to  no  case,  nor  have  we  found  one  in  our  investigation, 
which  holds  that,  where  the  relation  of  physician  and  patron 
exists,  the  law  conclusively  presumes  such  bias  that  neither  is 
competent  to  act  as  juror  in  a  case  to  which  the  other  is  a 
party.  The  contrary  has  been  held  in  the  case  of  attorney 
and  client  (Reg.  v.  Geach,  supra),  who  in  many  respects 
occupy  similar  relations.  The  examination  of  the  jurors  in 
question — and  that  was  the  only  evidence  before  the  court — 
could  leave  no  doubt  in  the  mind  of  the  court  as  to  their 
competency,  and  it  did  not  err  in  accepting  them  as  jurors. 

The  third  assignment  of  error  is  to  the  action  of  the  court  in 
overruling  the  railway  company's  demurrer  to  the  evidence. 

The  facts,  as  they  appear  upon  the  demurrer  to  the  evi- 
dence, are  substantially  as  follows:  The  plaintiff,  with  his 
wife,  mother,  and  sister,  had  on  the  morning  of  the  accident 
gone  from  Columbia,  a  station  on  the  railway  company's 
line,  to  Richmond,  on  an  excursion  train,  consisting  of  12 
coaches,  carrying  about  1,000  passengers.    The  train  returned 
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that  eveniDiT,  reaching  Columbia  behind  time  and  after  dark. 
As  the  train  approached  the  station,  and  immediately  before 
it  stopped,  a  brakeman  opened  the  front  door  of  the  rear  car» 
in  which  the  plaintiff  was  riding,  called  out  'Columbia,"  and 
passed  into  the  car  ahead.  As  soon  as  the  train  stopped,  all 
passengers  on  that  car  got  off  on  the  side  next  to  the  canal. 
The  plaintiff,  with  his  party,  alighted  with  some  difficulty,  on 
account  of  the  height  of  the  car  steps  from  the  ground,  and 
the  bundles  they  were  carrying.  They  waited  until  the  train 
pulled  out,  which  was  about  four  minutes  from  the  time  it 
stopped.  After  the  train  left,  the  plaintiff  and  his  party 
went  upon  the  railway  track  and  started  towards  the  depot, 
which  was  some  8o  yards  distant.  Between  him  and  the  de- 
pot, after  getting  off  the  train,  about  20  or  25  yards  off,  and 
unknown  to  him,  there  was  a  cattle  guard,  4  feet  deep,  into 
which  the  plaintiff,  who  was  in  advance  of  bis  party,  fell,  and 
suffered  the  injury  complained  of.  The  night  was  very  dark 
— so  dark  that  the  plaintiff  and  the  ladies  who  were  with  him 
could  not  see  each  other  after  the  train  left;  and  he  saw  no 
light  until  after  he  had  fallen  and  was  getting  out  of  the 
cattle  guard,  when  he  saw  two  men,  with  lanterns,  about  50 
yards  away  between  him  and  the  depot.  When  the  plaintiff 
got  off  the  car,  he  did  not  know  exactly  where  it  was.  None  of 
the  railway  employees  aided  him  or  his  party  in  getting  off 
the  car,  nor  furnished  light,  noi  gave  him  any  information  as 
to  the  cattle  guard,  which  be  would  be  compelled  to  pass  in 
going  from  where  he  alighted  to  the  depot. 

When  the  train  stopped,  the  plaintiff  did  not  know  how  far 
his  car  was  from  the  station  platform,  but  chought  that  it 
was  bis  duty  to  get  off  as  he  did.  Upon  cross-examination 
he  stated  that  he  knew  that,  if  he  had  asked  the  conductor  to 
pull  up  to  the  station,  he  would  have  been  obliged  to  do  so ; 
and  the  conductor  testified  that,  if  requested,  he  would  have 
done  so,  but  stated  that  it  was  his  duty  to  be  at  the  platform 
when  passengers  were  getting  off  the  train,  and  that  he  was 
standing  there,  assisting  them  in  getting  off.  The  plaintiff 
testified  that  the  car  ahead  of  his  was  crowded,  and  that  be 
and  his  party  could  not  have  gotten  through  the  crowded 
cars  (some  six  in  number)  to  the  platform  before  the  train 
pulled  out.  The  station  platform  was  su£Bciently  long  to 
enable  passengers  to  get  on  and  off  the  trains  of  the  length 
usually  run  upon  the  road. 

It  is  the  duty  of  a  railway  company,  for  the  protection  of 
passengers  carried  or  to  be  carried  on  its  trains,  to  provide 
asd  maintain  at  its  stations  reasonably  safe  and  adequate 
ways  for  approaching  and  leaving  its  trains,  and  at  night  to 
have  such  ways  reasonably  lighted  a  sufficient  time  before 
and  after  the  arrival  and  departure  of  each  train  to  enable 
passengers  to  avoid  danger.  See  6  Cyc.  L.  &  P.  6o$-6io; 
Alex.  &  Fred.  R.  Co.  v.  Herndon,  87  Va.  193,  I99f  200,  12  S. 
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E.  289;  Richmond  &  Dan  v.  R.  Co.  v.  Morris,  31   Grat.  200; 
Reed  v.  Axtell,  etc.,  84  Va.  231,  4  S.  E.  587. 

And  where  passengers  are  invited,  expressly  or  impliedly,  to 
get  ofi  a  train  at  a  place  dther  than  that  at  which  they 
usually  alight,  and  there  is  any  special  danger  attending 
their  approach  to  the  station,  it  is  the  duty  of  the  railway 
company  to  warn  them  of  such  danger,  and  to  aid  them  in 
reaching  the  station  in  safety;  and  especially  is  this  true  in 
the  nighttime.     See  same  authorities  cited  above. 

The  action  of  the  railway  company  in  announcing  the 
approach  of  its  train  to  the  plaintifi's  station,  in  leaving  his 
car  door  open,  and  in  stopping  the  train,  was  clearly  an  invi- 
tation to  the  plaintiff  to  alight.  It  was  so  understood  by  him 
and  all  the  other  passengers  on  that  car,  as  appears  from  their 
action  in  getting  off.  It  was  so  intended  by  the  railway 
company,  since  it  gave  no  other  opportunity  for  them  to  get 
off.  It  knew  that  passengers,  getting  off  the  car  in  which 
the  plaintiff  was,  could  not  reach  the  station  without  passing: 
over  the  cattle  guard.  Yet  it  neither  warned  the  plaintiff  of 
this  danger,  nor  lighted  up  the  way,  nor  gave  him  any  assist- 
ance whatever  in  reaching  the  station,  but  moved  its  train  off, 
leaving  him  and  his  party  to  grope  their  way  to  the  station  in 
darkness  so  great  that  they  could  not  see  each  other. 

It  is  not  often  (and  to  the  credit  of  the  railways  of  the 
state)  that  we  are  called  upon  to  consider  a  case  of  such 
culpable  negligence  on  the  part  of  a  railway  company  to  its 
passengers  as  this  record  discloses.  The  railway  company's 
negligence  was  clearly  the  proximate  cause  of  the  plaintiff's 
injury.  It  knew  that,  in  reaching  the  station  from  where  it 
had  invited  him  to  leave  its  train,  he  would  have  to  pass  over 
the  cattle  guard.  His  falling  into  it,  under  the  circumstances 
disclosed  by  the  record,  was  one  of  the  probable  injurious 
consequences  which  were  to  be  anticipated  from  its  negli- 
gence; and  that  fact,  and  not  the  number  of  subsequent 
events  or  agencies  which  intervened,  is  the  legal  as  well  as 
the  pactical  and  common-sense  test  of  whether  or  not  its  neg- 
ligence was  the  proximate  cause  of  the  plaintiff's  injury. 
Standard  Oil  Co.  v.  Wakefield,  etc.,  102  Va.  824,  832-834,  47 
S.  E.  830,  and  authorities  cited. 

The  contention  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  not  going  through  the  cars  between  him  and 
the  station  platform  before  getting  off,  or  in  not  hunting  up 
the  conductor,  who  was  at  the  front  end  of  the  train,  and  re- 
questing him  to  move  the  train  until  the  rear  car  reached  the 
platform,  so  that  the  passengers  in  it  could  get  off  in  safety, 
is  without  merit.  The  plaintiff,  as  we  have  seen,  was  invited 
to  get  off  where  he  did;  and  he  cannot  be  held  guilty  of  neg- 
ligence for  doing  what  he  was  asked  to  do,  or  for  failing  to 
do  what  is  not  usual,  and  what  ordinary  prudence  would  not 
have  suggested,  and  what,  if  it  was  necessary  or  proper  for 
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to  do  for  his  safety,  the  railway  company  ought  to  have 
informed  bim  of  when  it  announced  bis  station  and  stopped 
its  train. 

Tbe  judgment  of  the  circnit  coart  is,  in  our  opinion,  plainly 
right,  and  must  be  affirmed. 

CARD  WELL,  J.,  absent. 


BANK  OF  IRWIN  v.  AMS^RICAN  EXPRI&88  CO. 

(Supreme  Court  of  Iowa,  Jan.  12, 1905.) 

[102  N.  W.  Rep.  107.] 
Freight — Ownership  of  Consignee — Presumption. 


It  is  presumed  that  on  the  delivery  of  ^oods  to  a  carrier  the  title 
thereto  passes  to  the  consig'nee,  and  such  presumption  is  sufficient  to 
sustain  an  action  b j  the  consig'nee  as  owner  either  in  tort  or  for  a 
tffeach  of  contract. 

Nondelhrery  of  IMoney  by  Carrier— Contents  of  Package— Carriers  Re- 
ceipt— I  nstructions. 
In  an  action  by  the  consi^^nee  against  a  carrier  for  nondelivery  of 
money,  where  the  carrier's  receipt  was  offered  in  evidence  merely  to 
show  that  the  package  supposed  to  contain  the  money  was  delivered  to 
it,  and  the  court  charged  that  plaintiff  could  not  recover  unless  it  was 
shown  that  the  packa^^e  contained  money  when  it  was  delivered  to  the 
carrier,  a  further  charge  that  the  receipt  was  only  prima  facie  evidence 
of  the  receipt  of  the  money,  and  it  was  competent  for  defendant  to 
show  that  the  package  did  not  in  fact  contain  any  money  at  the  time  it 
was  delivered  to  it,  was  properly  refused. 

Same — Evidence — Admissions  of  Consignee. 

The  admissions  of  the  consignor  are  not  binding  on  the  consignee  in 
an  action  by  the  latter  against  the  carrier  for  nondelivery, 

Sanrie — Seal  on  Package  Tampered  with  White  Left  with  Consignor — 
Rights  of  Consignee— Presumptions. 
Where  the  carrier  undertook  an  investigation  of  a  loss  of  money,  and 
the  package  supposed  to  have  contained  the  money  was  left,  pending 
investigation,  with  the  consignor,  the  fact  that  a  wax  seal  on  the  en- 
velope was  tampered  with  while  in  the  possession  of  the  consignor 
raised  no  unfavorable  presumption  against  the  consignee,  in  the  ab- 
sence of  anything  to  connect  it  with  the  alteration. 

Same — Evidence — Character  of  Employees.* 

In  an  action  against  an  express  company  for  a  failure  to  deliver  money 
consigned  to  it,  evidence  of  the  good  moral  character  of  its  employees 
was  inadmissible. 

Sanne — Evidence. 

In  an  action  by  the  consignee  against  an  express  company  for  its 
failure  to  deliver  money,  evidence  that  several  months  before  the  trans- 
action in  question  the  consignor  had  been  losing  money  through  the 
theft  of  some  of  its  employees  was  incompetent. 

Same — Same. 

A  bank  delivered  money  to  an  express  company  for  shipment.  When 
the  package  arrived  at  its  destination,  the  consignee,  on  opening  it, 
found  nothing  therein  but  waste  paper.    In  an  action  by  the  consignee 

*As  to  the  admissibility  of  evidence  of  habits  or  reputation  as  bearing 
on  question  of  negligence  or  contributory  negligence,  see  foot-note  ap- 
pended to  Illinois  Cent.  R.  Co.  v.  Prickett  (lU.),  13  R.  R.  R.  139,  26  Am. 
A  Kag.  R.  Cas.,  N.  S.,  139,  where  all  preceding  authorities  in  this 
leries  are  collected. 
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ag'ainst  the  carrier  for  nondelivery,  the  carrier*!  contention  was  that  the 
money  was  never  delivered  to  it.  To  snpport  this  contention  it  was 
shown  that  pieces  of  paper  found  in  the  package  when  it  was  delivered 
to  plaintiff  disclosed  certain  stains.  The  color  of  the  panels  of  the 
counter  in  the  bank  was  then  shown.  The  stains  on  the  paper  were 
tobacco  stains  :  held^  that  an  objection  to  a  question  as  to  whether  the 
color  of  the  bank  panels  was  similar  to  the  color  of  the  stains  on  the 
paper  was  properly  sustained. 

Same — Sufficiency  of  Evidence. . 

In  an  action  agrainst  a  carrier  for  nondelivery  of  money*  evidence 
of  the  delivery  of  the  money  to  the  carrier,  and  that  when  the  packa|{;'e 
supposed  to  contain  it  was  delivered  to  the  consignee  it  contained 
nothing  but  waste  paper,  was  sufficient  to  support  a  verdict  for  plain- 
tiff. 

Appeal  from  District  Coart*  Shelby  Coaaty;  W.  R.  Green» 
Judge. 

Salt  at  law  to  recover  the  value  of  a  package  of  money 
alleged  to  have  been  delivered  to  the  defendant  at  Des 
Moines,  Iowa,  for  transportation  to  Irwin,  Iowa.  The  main 
defense  of  the  express  company  was  that  the  money  was  not 
delivered  to  it  for  carriage.  There  was  a  trial  to  a  jury,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals.    AfiBrmed. 

Lyon  &  Lyon,  for  appellant. 

Byers,  Lockwood  &  Byers,  for  appellee. 

SHERWIN,  C.  J.  The  plaintiff,  by  letter,  requested  the 
Des  Moines  National  Bank  to  transmit  to  it  by  express  $2,ooa 
in  currency.  The  evidence  tends  to  prove  that  the  paying 
teller  of  the  latter  bank  placed  that  amount  of  money  in  bills 
of  small  denomination  in  an  express  company  envelope,  which 
was  afterwards  sealed  and  delivered  to  the  appellant  for 
carriage  to  the  plaintiff  at  Irwin,  Iowa,  and  that  when  the 
package  was  delivered  to  the  plaintiff  it  contained  nothing 
but  waste  paper. 

The  contention  that  the  plaintiff  has  not  shown  itself 
entitled  to  maintain  this  action  is  without  merit.  It  is  ad- 
mitted that  it  was  the  consignee  of  the  package,  and  the 
presumption  is  that  the  title  thereto  passed  to  it  upon  the  de- 
livery thereof  to  the  appellant,  and  such  presumption  is  su£B- 
cient  to  sustain  an  action  by  the  consignee  as  owner,  either  in 
tort  or  for  a  breach  of  contract;  and  there  is  nothing  in  the 
record  which  tended  to  rebut  the  presumption.  Robinson 
Bros.  &  Gifford  v.  The  M.  D.  T.  Co.,  45  Iowa,  47i;  6  Cyc. 
mi,  and  cases  cited. 

The  receipt  given  for  the  package  by  the  appellant's  agent 
in  Des  Moines  was  in  evidence,  and  the  appellant  asked  an 
instruction  to  the  effect  that  it  was  only  prima  facie  evidence 
of  the  receipt  of  the  money,  and  that  it  was  competent  for 
the  defendant  to  show  that  the  package  did  not  in  fact  con- 
tain any  money  at  the  time  it  was  delivered  to  it.  There 
was  no  error  in  refusing  the  request. 
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The  court  inatracted  that  the  plaintiff  coold  not  recover 
anless  it  was  shown  by  a  preponderance  of  the  evidence  that 
the  package  contained  $2»ooo  when  it  was  delivered  to  the 
appellant  in  Des  Moines.  This  instruction  was  more  favora- 
ble to  the  appellant  than  the  one  asked»  and  the  receipt  was 
offered  for  the  purpose  only  of  showing  that  the  package  was 
delivered  to  the  appellant. 

The  admissions  of  the  president  of  the  Des  Moines  bank 
conld  in  no  way  bind  the  plaintiff,  and  were  properly  re- 
jected. 

The  package  which  was  delivered  to  the  plaintiff  at  Irwin 
was  soon  thereafter  taken  by  the  appellant's  agents  for  an 
investigation  of  the  loss,  and  while  under  its  control  it  was 
left  for  a  short  time  with  the  ofiBcers  of  the  Des  Moines 
National  Bank.  It  was  claimed  on  the  trial  that  one  of  the 
wax  seals  on  the  envelope  was  tampered  with  while  it  was  so 
in  the  possession  of  that  bank,  and  the  appellant  asked  an 
instruction  which  sought  to  charge  the  plaintiff  with  an  un- 
favorable presumption  on  account  thereof.  The  instruction 
was  rightly  refused.  There  was  nothing  in  the  evidence 
warranting  an  inference,  even,  that  the  plaintiff  was  in  any 
way  connected  with  such  alteration,  if  it  was  in  fact  made. 

All  of  the  instructions  are  assailed,  and  we  cannot  notice 
each  separately.  A  careful  examination  of  them  shows  that 
they  were  full  and  fair  and  without  error.  During  its  trans- 
mission from  Des  Moines  to  Irwin  the  package  was  in  the 
possession  of  many  of  the  appellant's  employees,  and  evi- 
dence was  offered  to  prove  the  good  moral  character  of  such 
employees.  We  know  of  no  rule  justifying  its  admission  in 
this  case.  The  appellant  offered  to  prove  that  several 
months  before  the  transaction  in  question  the  Des  Moines 
National  Bank  had  been  losing  money  through  the  theft  of 
some  one  of  its  employees.  This  testimony  was  clearly 
incoDQpetent,  and  we  are  cited  to  no  authority  holding  other- 
wise. The  only  theory  on  which  such  testimony  could  possi- 
bly be  competent  in  this  case  would  be  that  the  stealings 
from  the  bank  were  a  part  of  the  same  transaction  as  the 
shipment  of  the  money,  and  the  questions  asked  and  the  offer 
made  negative  any  pretense  of  this  kind,  i  Elliott  on  Evi- 
dence, §§  iS2-i57t  inclusive.  In  Cunard  S.  S.  Co.  v.  Kelley» 
IIS  Fed.  678,  53  C.  C.  A.  310,  relied  upon  by  the  appellants 
the  holding  that  it  was  competent  to  prove  that  there  had 
been  a  substitution  of  goods  shipped  on  another  steamship 
was  expressly  put  on  the  finding  that  the  two  shipments  grew 
out  of  and  were  in  fact  a  part  of  the  same  transaction ;  and 
we  think  the  case  goes  to  the  limit.  Some  of  the  pieces  of 
paper  found  in  the  envelope  when  it  was  delivered  to  the 
plaintiff  were  stained. 

They  were  exhibited  to  a  witness  on  the  trial,  and  he  was 
permitted  to  testify  to  the  color  of  the  panels  of  the  counter 
io  the  Des   Moines  bank,  and  was  then  asked  if  their  color 
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was  similar  to  the  color  of  the  stain  on  the  paper.  An  ob- 
jection to  the  question  was  properly  snstained.  In  the  first 
place,  the  witness  said  that  the  stain  was  a  tobacco  stain,  and 
that  the  counter  was  varnished;  in  the  second  place,  the 
jury  could  make  the  comparison  as  well  as  the  witness;  and, 
furthermore,  there  was  nothing  to  indicate  that  the  bank 
counter  had  been  stained  or  varnished  within  20  years. 

Complaint  is  made  of  other  unimportant  rulings  on  the 
introduction  of  testimony,  but  we  find  no  error  therein.  The 
court  was  manifestly  right  in  refusing  to  take  the  case  from 
the  jury.  While  there  are  many  circumstances  tending  to 
support  the  contention  of  the  appellant  that  the  money  was 
not  delivered  to  it,  and  tending  to  support  the  testimony 
of  the  several  agents  of  the  defendant  through  whose  hands 
the  package  passed  en  route  to  Irwin  that  it  was  not  taken  by 
them,  the  evidence  tending  to  prove  that  the  money  was  in 
the  envelope  when  it  was  delivered  in  Des  Moines  is  of  such 
character  that  it  cannot  be  said  as  a  matter  of  law  that  the 
verdict  lacks  support. 

We  have  given  the  entire  record  careful  consideration,  and 
reach  the  conclusion  that  the  ju(]gment  must  be  and  it  is 
aflBrmed. 


REDMON  V,  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court  of  Missouri,  Diyision  No.  2,  Dec  13,  1904.) 

[84  S.  W.  Rep.  26.] 

Injury  to  Passenger— Excessive  Verdict. 

Where,  in  an  action  for  injuries  to  a  passenger,  it  appeared  that 
three  ribs  were  dislocated  from  their  attachment  to  the  bones  of  the 
back  and  knocked  forward  about  an  inch,  that  his  heart  and  spine 
were  affected,  and  that  hia  bowels  would  not  act  without  medicine,  a 
verdict  for  $3,000  was  not  excessive. 

Street  Railways— Passengers— Degree  of  Care.* 

Street  car  companies  are  carriers  of  passeng'ers,  and  held  to  the 
highest  care  and  skill,  in  preventingf  injuries  to  passeng^ers,  which  pru- 
dent men  would  exercise  under  like  circumstances. 

Injury  to  Passengers— Prima  Facie  Case— Sudden  Stop.f 

In  an  action  by  a  passenfirer  on  a  street  car  for  injuries,  a  showing* 
that  the  car  came  to  a  sudden  stop,  whereby  he  was  thrown  from  hia 
seat,  made  out  a  prima  facie  case  in  his  favor. 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see  foot- 
note appended  to  Johnson  v.  Seattle  Elec.  Co.  (Wash.),  12  R.  R.  R.  786, 
35  Am.  8l  Eng.  R.  Cas.,  N.  S.,  786  ;  foot-notes  appended  to  Logan  v. 
Metropolitan  St.  Rj.  Co.  (Mo.),  12  R.  R.  R.  753,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  753 ;  foot-notes  appended  to  Fitch  v.  Mason  City  &  C.  Iv.  Trac- 
tion Co.  (Iowa),  12  R.  R.  R.  451,  35  Am.  &  E/Ug.  R.  Cas.,  N.  S.,  451 ; 
foot-note  appended  to  Howell  v,  Lansing  City  £/lec.  Ry.  Co.  (Mich.),  12 
R.  R.  R.  61,  35  Am.  &  £/ng.  R.  Cas.,  N.  S.,  61. 

fAs  to  the  presumption  of  negligence  from  fact  of  injury  to  passen- 
ger, see  foot-note  appended  to  Allen  v*  Northern  Pac.  Ry.  Co.  (Wash.), 
12  R.  R.  R.  838,  35  Am.  &  £/ng.  R.  Caa„  N.  S.,  838;  foot-notes  ap- 
pended to  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R.  753, 35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  753 ;  foot-notes  appended  to  Feldschueider 
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Sam« — Res  GestaD— 8tat»m«nts  of  Conductor.^ 

Where  a  street  car  came  to  a  sudden  stop,  and  a  passengrer  was 
thrown  from  bis  seat  and  injured,  and  when  he  reg^ained  conciousness, 
while  the  conductor  was  removing'  him  from  the  car,  he  inquired  of  the 
conductor  the  cause  of  the  trouble,  the  statement  of  the  conductor  as  to 
what  had  caused  it  was  not  admissible  as  res  gestae  in  an  action  for 
the  injuries. 

Same — Declarations  of  Ag^nt4 

The  statement  was  not  admissible  as  the  declaration  of  an  tLg^nt 
hluding  on  his  principal. 

Same — Evidence — Prejudicial  Error. 

The  erroneous  admission  of  the  statement  of  the  conductor  that  a 
coupling  pin  had  fallen  into  the  slot  rail  was  prejudicial  to  defendant. 

Same — Sudden  Stop— Obstruction— Burden  of  Proof. 

Where  the  sadden  stopping  of  a  street  car  caused  a  passenger  to  t>e 
thrown  from  his  seat  and  injured,  and,  in  an  action  by  him  for  the 
injury,  the  cause  of  the  same  was  alleged  to  t>e  the  violent  stopping  of 
the  car,  and  there  was  evidence  that  a  bolt  or  piece  of  iron  of  some 
kind  was  taken  out  of  the  slot  rail  after  the  accident  by  defendant's 
servants  and  taken  away  by  them,  the  character  of  such  piece  of  iron 
bein£^  within  the  knowledge  of  defendant,  the  burden  was  on  defendant, 
to  show  how  the  obstruction,  whatever  it  was,  got  into  the  rail. 

Same — Same — Negligence— Instructions. 

Where,  in  an  action  for  injuries  to  a  passenger  on  a  street  car,  the 
cause  of  the  injury  was  alleged  to  be  the  sudden,  violent  stopping  of 
the  car,  and  there  was  some  evidence  that  after  the  accident  a  bolt  or 
piece  of  iron  of  some  kind  was  taken  from  the  slot  rail,  it  was  proper 
not  to  restrict  the  jury  to  finding  negligence  as  to  the  presence  of  a 
bolt  or  piece  of  iron  in  the  rail. 

Medical  Testimony. 

In  an  action  for  injuries  it  is  proper  to  permit  an  expert  medical  wit* 
ness  to  give  his  opinion  on  a  hjrpothetical  question  that  a  certain  injury 
was  the  cause  of  a  disease  or  condition  found  in  the  injured  person. 

Appeal  from  Circuit  Court,  Jackson  County ;  W.  B.  Teas- 
dale,  Judge. 

Action  by  J.  G.  V.  Redmon  against  the  Metropolitan  Street 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Jno.  H.  Lucas,  for  appellant. 
Neal  &  Eppstein,  for  respopdent. 

GANTT,  P.  J.  This  is  an  action  for  damages  alleged  to 
have  been  caused  to  the  plaintiff  by  the  negligence  of  the  de- 
fendant. On  the  afternoon  of  October  8,  1900,  the  plaintiff, 
while  a  passenger  on  a  cable  car  of  defendant,  was  injured  by 
the  sudden  and  violent  stoppage  of  the  car  near  the  intersec- 
tion of  Ninth  street  by  Walnut  street. 

V,  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R.  R.  737,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  737  ;  foot-notes  appended  to  Fitch  v.  Mason  City  &  C.  L. 
Traction  Co.  (Iowa),  12  R.  R.  R.  451,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451 ; 
foot-note  appended  to  Thurston  v,  Detroit  United  Ry.  Co.  (Mich.),  12 
R.  R.  R.  434,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  434 ;  foot-notes  appended 
to  Cronk  v.  Wabash  R.  Co.  (Iowa),  12  K.  R.  R.  429,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  429. 

{Declarations  of  railroad  employees  as  res  gestae,  see  foot-note  ap- 
pended to  Nelson  v,  Georgia,  C.  &  N.  Ry.  (S.  Car.),  13  R.  R.  R.  150,  36 
Am.  A  Eng".  R.  Cas.,  N.  S.,  150. 
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The  petition  alleges  the  incorporaticn  of  the  defendant, 
and  its  ownership  of  a  street  railway  over  and  along  Ninth 
street;  that  as  such  street  railway  company  it  was  a  common 
carrier  of  passengers  for  hire,  charged  with  all  the  duties  and 
liabilities  of  snch  common  carrier;  that  at  all  the  times  com- 
plained of,  and  prior  thereto,  the  cars  and  trains  of  defend- 
ant were  propelled  and  operated  by  means  of  an  endless  or 
continuous  cable  or  wire  rope,  which  was  caused  to  move  by 
machinery  driven  by  steam  power,  and  which  cable  was 
grasped  by  a  device  attached  to  its  cars  called  a  ''grip,"  which 
caused  the  cars  to  move  with  said  cable  or  wire  rope,  which 
grip  was  operated  by  the  servants  or  agents  of  defendant,  who 
caused  said  grip  to  grasp  and  release  said  cable  at  the  bill  of 
the  operator;  that  defendant  usually  ran  its  cars  in  trains  of 
two  cars  each,  and  the  injury  of  which  plaintiff  complains 
was  done  while  plaintiff  was  occupying  the  rear  car  of  a 
train  of  two  cars,  as  hereinbefore  shown;  that  on  October  8» 
1900,  he  entered  the  rear  car  of  said  train  of  defendant  at  a 
point  west  of  Walnut  street,  on  Ninth  street,  for  the  purpose 
of  going  east  to  its  termination;  that  plaintiff  complied 
with  all  the  requirements  of  defendant,  and  became  a 
passenger  on  said  car  of  defendant,  and  as  such  occupied  a 
seat  in  said  car;  that  while  lawfully  occupying  said  seat  as 
such  passenger  as  aforesaid,  and  entitled  to  all  the  rights, 
privileges,  care,  and  protection  which  defendant  owed  to  its 
passengers,  and  while  plaintiff  was  in  the  exercise  of  duecare, 
when  said  cars  reached  Walnut  street,  and  while  making  a 
high  rate  of  speed,  the  said  cars,  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant,  its  agents  and  servants, 
came  to  an  instant,  abrupt,  unusual,  and  sudden  stop,  whereby 
plaintiff  was  thrown  with  great  violence  from  his  seat  in  said 
car  against  the  stove,  seats,  sides,  and  floor  of  the  said  car, 
by  which  he  received  and  sustained  great  bodily  injuries,  to 
wit,  three  of  his  ribs  were  broken,  and  he  suffered  internal 
injuries  in  his  intestines  and  bodily  organs,  and  his  heart  and 
liver  were  deranged  and  enfeebled,  and  his  bowels  partially 
paralyzed,  and  he  was  permanently  injured,  etc.,  for  which 
he  prayed  damages  in  the  sum  of  $30,000.  The  answer  ad- 
mitted the  incorporation  of  defendant,  and  denied  all  other 
allegations  in  the  petition,  and  also  pleaded  contributory  neg- 
ligence. The  cause  was  tried,  and  a  verdict  of  $3,000  rendered 
in  favor  of  plaintiff,  and  judgment  accordingly.  After 
motions  for  a  new  trial  and  in  arrest  of  judgment  had  been 
filed  and  overruled,  the  defendant  appealed  to  this  court. 

The  facts  developed  on  the  trial  are  substantially  these: 
The  plaintiff  is  about  40  years  old.  About  3  o'clock  in  the 
afternoon  of  the  8th  of  October,  1900,  he  took  a  seat  in  one  of 
defendant's  street  cars  on  Ninth  street,  intending  to  go  to 
his  home  in  Independence,  Mo.  He  got  on  the  car  at  what 
is  known  locally  as  '^the  junction"  of  Ninth  and  Main  streets. 
His  car  was  going  east.     The  next  street  east  is  Walnut 
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street.  As  he  was  in  the  act  of  paying  his  fare,  the  train  of 
two  cars  came  to  an  abrupt  and  sadden  stop.  The  plaintiff 
was  shocked  and  rendered  insensible  at  first,  but  recovered 
consciousness  while  the  conductor  and  some  one  else  were  re- 
moving: him  from  the  car.  The  plaintiff  inquired  of  the  con- 
ductor the  cause  of  the  trouble,  and  was  told  that  a  coupling 
pin  had  fallen  from  the  car  into  the  slot  rail.  This  evidence 
was  objected  to  at  the  time,  but  admitted  by  the  court 

Peter  Martin,  an  employee  of  defendant  at  the  time,  and 
who  had  worked  for  the  defendant  13  years,  testified  he  was  a 
flagman  at  the  Walnut  and  Ninth  street  crossing,  for  defend- 
ant, on  the  day  of  the  injury  to  plaintiff,  and  remembered  the 
accident.  He  had  been  on  duty  at  the  crossing  of  Walnut 
street  by  the  Ninth  street  cars  of  defendant  up  to  3  o'clock 
that  day,  when  another  flagman  took  his  place.  He  was 
standing  on  the  north  side  of  Ninth  street  and  on  the  west 
side  of  Walnut  street,  waiting  for  a  car  to  go  to  Westport  or 
to  Fifteenth  and  Grand  avenue.  Had  been  there  only  a  short 
time.  The  accident  happened  while  he  stood  there.  The 
Ninth  street  car  came  up  the  incline  on  Ninth,  and  came  to  a 
sudden  stop  when  it  hit  Walnut  street.  The  car  stuck  there 
for  a  few  minutes.  The  wrecking  wagon  soon  came.  Ben 
Lee  was  the  driver,  and  George  Hall,  the  rope  splicer  of  de- 
fendant«  was  there,  and  the  other  flagman.  John  Evans  was 
there  also  in  a  few  minutes.  The  car  had  not  reached  clear 
up  on  Walnut  street  when  it  stopped.  The  grip  car  stopped 
on  the  first  track  on  Walnut  street.  The  train  was  composed 
of  a  grip  car  and  one  coach.  The  train  stopped  with  a  jar  or 
shock.  When  the  wrecking  wagon  came,  the  car  was  shoved 
west  and  the  wreck  cleaned  up,  and  the  train  started  again. 
The  wreck  caused  a  delay  of  5  minutes,  or  possibly  10  min- 
utes. He  saw  one  man  helped  out  and  taken  to  the  sidewalk. 
He  bad  his  hand  on  his  forehead.  He  saw  something  taken 
out  of  the  slot  rail;  couldn't  say  whether  it  was  a  bolt  or  a 
pin.  '4  saw  them  taking  it  out  of  the  slot  rail,  and  the  men 
took  whatever  it  was  away.  I  think  it  was  one  of  the  rail- 
road men  that  took  it,  but  don't  know  which  one  it  was.  All 
the  cars  of  the  Ninth  street  line  have  drawheads  in  each  end. 
The  coupling  pins  were  bolts  about  six  inches  long  and  seven- 
eighths  of  an  inch  in  diameter,  which  held  the  links  which  ' 
connected  the  ears. "  On  cross-examination  he  stated  that 
the  cars  on  Ninth  street  passed  this  crossing  sometimes  every 
2  minutes,  and  sometimes  it  was  15  minutes  between  cars. 
The  cars  had  been  running  regularly  on  the  day  of  the  acci- 
dent, and  there  was  no  stoppage  until  the  car  on  which  plain- 
tiff was  riding  suddenly  stopped.  No  other  car  so  stopped 
that  day  to  his  knowledge.  There  was  something  in  the 
slot  rail  to  stop  the  car.  It  was  taken  out  so  quick  he  didn't 
know  what  it  was.  He  didn't  take  it  out  himself,  but  to  the 
best  of  his  recollection  one  of  defendant's  men  took  it  out, 
bot  he  didn't  know  which  one  of  them  it  was. 
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There  was  evidence  that  plaintifi's  fourth,  fifth,  and  sixth 
ribs  on  the  right  side  were  disldcated  from  their  attachment  to 
the  bones  of  the  back,  and  knocked  forward  something  like 
an  inch;  that  his  heart  and  spine  were  afiected;  that  his 
bowels  would  not  act  without  medicine.  The  evidence  as 
to  the  extent  and  permanency  of  his  injuries  was  conflicting, 
and  it  suffices  on  this  point  to  say  that  there  is  nothing  in 
the  verdict  indicating  that  it  was  the  result  of  prejudice  or 
passion. 

I.  It  is  earnestly  argued  and  urged  by  counsel  for  defend- 
ant that  the  demurrer  to  the  evidence  should  have  been  sus- 
tained, and  that  the  circuit  court  committed  reversible  error 
in  not  so  doing.  This  contention  must  be  settled  by  a  re- 
view of  the  testimony  in  the  light  of  the  law  governing  de- 
fendant's liability  as  a  carrier  of  passengers.  It  is  the  settled 
law  of  this  state  that  street  car  companies  are  carriers  of 
passengers,  and  held  to  the  same  degree  of  care  and  vigilance 
in  preventing  injuries  to  their  passengers  as  is  required  of 
other  railroads  carrying  passengers  for  hire;  that  is  to  say, 
the  highest  care  and  skill  which  prudent  men  would  use  and 
exercise  in  a  like  business  and  under  like  circumstances. 
Jackson  v.  Ry.  Co.,  ii8  Mo.  199,  24  S.  W.  192;  O'Conner  v. 
Ry.  Co.,  106  Mo.  482,  17  S.  W.  494;  Clark  v.  C.  &  A.  Ry. 
Co.,  127  Mo.  197,  29  S.  W.  1013;  Lemon  v.  Chanslor,  68  Mo. 
340,  30  Am.  Rep.  799. 

In  the  case  last  cited  the  rule  announced  in  Stokes  v. 
Saltonstall,  13  Pet.  x8i,  was  approved,  to  wit,  that,  ^'when 
damage  or  injury  happens  to  a  passenger  by  the  breaking 
down  or  overturning  of  the  coach,  the  presumption,  prima 
facie,  is  that  it  occurred  by  the  negligence  of  the  coachman, 
and  onus  probandi  is  on  the  proprietors  of  the  coach  to  estab- 
lish that  there  has  been  no  negligence  whatever,  and  that 
the  damage  or  injury  has  been  occasioned  by  inevitable 
casualty,  or  by  some  cause  which  human  care  and  foresight 
could  not  prevent.  For  the  law  will,  in  tenderness  to  human 
life  and  limbs,  hold  the  proprietors  liable  for  the  slightest 
negligence,  and  will  compel  them  by  satisfactory  proofs  to 
repel  every  imputation  thereof." 

In  Carpue  v.  London  &  Brighton  Ry.,  S  Ad.  &  El.  (N.  S.) 
747,  where  the  injury  was  caused  by  a  train  running  ofi  the 
track  and  overturning  the  carriage  in  which  the  plaintiff  was 
a  passenger,  Denman,  C.  J.,  told  the  jury  that,  ''it  having 
been  shown  that  the  exclusive  management  of  the  machinery 
and  the  railway  was  in  the  hands  of  the  defendants,  it  was 
presumable  that  the  accident  arose  from  their  want  of  care, 
unless  they  gave  some  explanation  of  the  cause."  In  this 
case  the  defendant  was  the  owner  of  and  in  exclusive  control 
of  the  track  on  which  it  propelled  its  cars;  and  plaintiff  was 
a  passenger  in  its  cars,  and  while  sitting  in  his  seat  he  was 
injured  by  the  sudden  and  abrupt  stopping  of  the  car.  In  a 
word,  the  injury  arose  from  apparatus  wholly  and  entirely 
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onder  the  control  of  defendant,  and  furnished  and  operated 
by  it;  and,  snch  being:  the  case,  we  think  the  plaintiff  made 
oat  his  prima  facie  case  of  negligence  against  the  defendant, 
and  the  burden  was  cast  upon  defendant  of  showing  that  the 
accident  was  not  the  result  of  that  want  of  care  and  vigilance 
which  the  law  makes  it  obligatory  on  defendant  to  bestow. 
Hipsley  v.  R.  R.,  88  Mo.  348. 

In  Dougherty  v.  Railroad,  81  Mo.  325,  51  Am.  Rep.  239,  it 
was  said:  ''Without  reviewing  the  authorities,  the  following 
proposition  is  clearly  deducible:  That,  where  the  vehicle  or 
conveyance  is  shown  to  be  under  the  control  or  management 
of  the  carrier  or  his  servants,  and  the  accident  is  such  as,  un- 
der an  ordinary  course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  afiords  reason- 
able evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of  care." 

Now,  it  requires  no  argument  or  proof  to  establish  that  an 
accident  such  as  this,  in  the  ordinary  course  of  things,  would 
not  happen  if  the  owners  and  operators  of  street  cars  used 
proper  care  in  the  management  of  their  cars  and  the  main- 
tenance and  inspection  of  their  tracks  and  slots  and 
underground  crossings,  and  the  case,  therefore,  in  the  first  in- 
stance, is  one  in  which  plaintiff  was  entitled  to  the  presump- 
tion of  negligence,  or,  in  other  words,  had  made  out  his 
prima  facie  case  when  he  closed  his  evidence,  independent  of 
the  statement  of  the  conductor  to  him  that  the  accident  had 
been  caused  by  a  coupling  pin  falling  into  the  slot  rail,  and 
accordingly  no  error  was  committed  in  overruling  the  de- 
mnrrer  to  the  evidence,  either  at  the  close  of  plaintiff's  case 
or  at  tHe  close  of  all  the  evidence. 

2.  It  18,  however,  urged  that  manifest  error  was  committed 
in  admitting,  over  defendant's  objection  and  exception,  the 
statement  of  the  conductor  to  the  plaintiff  after  plaintiff  had 
been  hurt,  in  explanation  of  the  cause  of  the  sudden  stop  of 
the  train.  Plaintiff  urges  it  was  admissible  on  two  grounds: 
First,  because  made  by  the  conductor,  the  agent  of  the  defend- 
ant in  charge  of  the  train,  to  an  injured  passenger  who  had 
the  right  to  make  the  inquiry;  second,  because  it  was  a  part 
of  the  res  gestae.  Considering  the  second  proposition  first, 
it  may  be  said  that  the  courts  do  not  differ  materially  as  to  what 
the  doctrine  of  res  gestae  is,  but  they  are  hopelessly  variant 
in  its  application.  The  res  gestae  may  be  defined  as  those 
circumstances  which  are  the  automatic  and  undisguised 
incidents  of  a  particular  litigated  act,  and  which  are  admis- 
sible when  illustrative  of  such  act;  indeed,  must  be  in  con- 
templation of  law,  a  part  of  the  act  itself.  Narratives, 
unconnected  with  the  principal  facts,  are  universally  rejected. 
Applying  this  general  rule,  a  statement  by  a  motorman  after 
a  child  had  been  run  over  by  his  car,  and  while  the  car  was 
still  standing  in  the  street^  was  rejected  in  Ruschenberg  v. 
Ry.  Co.,   161   Mo.,   loc.  cit.   79,  80,  61  S.  W.  626,  following 
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Barker  v.  Ry.  Co.,  126  Mo.  143,  28  S.  W.  866,  26  L.  R.  A. 
843,  47  Am.  St  Rep.  646,  and  Adams  v.  Ry.  Co.,  74  Mo.  553, 
41  Am.  Rep.  333.  If  those  cases  are  to  be  followed — and 
we  think  they  should  be — the  admission  of  the  statement  of 
the  condactor  cannot  be  sustained  as  a  part  of  the  res  gestse. 
On  its  face  it  is  a  narrative  of  what  had  happened,  and  the 
cause  thereof,  and  elicited  by  a  question  as  to  the  cause  of  the 
trouble.  Was  it  admissible  on  the  ground  that  the  con- 
ductor was  the  agent  and  representative  of  the  company,  and 
made  the  statement  by  authority,  and  to  a  passenger  who  bad 
the  right  to  demand  the  cause  of  his  injury?  This  must  be 
solved  by  the  application  of  the  law  of  principal  and  agent. 
The  admission  or  declaration  of  his  agent  binds  the  principal 
only  when  it  is  made,  during  the  continuance  of  the  agency, 
io  regard  to  the  transaction  then  depending.  This  must  be  re- 
garded as  settled  law  in  this  state.  Rogers  v.  McCune,  19 
Mo.  557;  McDermott  v.  Ry.  Co.,  73  Mo.  516,  39 Am.  Rep.  526; 
Adams  v.  Ry.  Co.,  74  Mo.,  loc.  cit.  555,  5^6,  41  Am.  Rep. 
333;  Aldridge's  Adm'r  v.  Furnace  Co.,  78  Mo.,  loc.  cit.  SS9; 
Devlin  v.  R.  R.,  87  Mo.  54s;  Barker  v.  R.  R.,  126  Mo.,  loc. 
cit.  148,  28  S.  W.  866,  26  L.  R.  A.  843,  47  Am.  St.  Rep.  646. 
Applying  the  rule  just  stated,  the  question  arises  in  each  case, 
were  the  statements  of  the  agent  contemporary  with  the 
transaction  and  illustrative  of  its  character,  or  merely  a  sub- 
sequent narrative  of  bow  it  occurred,  or  an  explanation  of  how 
it  might  have  been  avoided?  If  the  latter,  they  are  inadmis- 
sible. Considered  with  reference  to  this  particular  case,  it 
must  be  conceded  that  in  point  of  time  they  came  very  quickly 
after  the  accident  and  wreck;  but  though  thus  soon  after  the 
collision,  it  seems  to  us  to  be  apparent  it  was  a  recital  of  the 
cause  of  it,  and  no  part  of  the  transaction  while  passing,  and 
the  statement  for  this  reason  falls  within  the  doctrine  an- 
nounced by  Judge  Scott  in  Rogers  v.  McCune,  19  Mo.  558, 
and  uniformly  adhered  to  by  this  court  in  subsequent  de- 
cisions. Koenig  v.  Ry.  Co.  (Mo.  Sup.)  73  S.  W.  637.  This 
admission  of  this  evidence  cannot  be  said  to  be  harmless. 
Coming,  as  it  did,  from  the  conductor  of  the  train,  it  was  cal- 
culated to  carry  conviction  that  the  cause  of  the  accident  was 
the  falling  of  the  coupling  pin  into  the  slot — a  fact,  if  true, 
that  tended  to  make  a  case  of  negligence  as  between  a  carrier 
and  one  of  its  passengers,  in  and  of  itself.  We  think  the 
admission  of  this  evidence  was  reversible  error. 

3.  The  contention  that  the  instructions  were  too  broad,  and 
should  have  restricted  the  jury  to  finding  negligence  as  to 
the  presence  of  a  pin  or  bolt  in  the  slot  rail,  we  think  is  not 
well  taken.  The  cause  of  injury  was  alleged  to  be  the  sudden 
violent  stopping  of  the  car,  and  the  resulting  shock  to  plain- 
tiff. The  insistence  that  the  cause  of  the  stop  was  known, 
and  therefore  the  burden  was  on  plaintiff  to  show  bow  the 
obstruction,  whatever  it  was,  got  into  the  slot,  and  was  not 
shifted  to  defendant,  we  think  cannot  be  maintained.     It  was 
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not  a  conceded  fact  in  the  trial  that  a  coapling:  pin  bad  fallen 
into  the  slot,  as  plaintiff  attempted  to  prove.  This  was 
strennously  controverted  by  defendant's  witnesses.  The 
plaintiff  was  a  passenger.  He  was  without  fault.  The 
sudden  unusual  stopping  of  the  car  shocked  him,  and  cansed 
whatever  injury  he  suffered.  The  defendant  was  in  the  ex- 
clusive control  and  management  of  its  trains,  and  of  its  track 
and  underground  appliances  provided  for  the  crossing  of  its 
tracks  on  Ninth  street  by  its  tracks  on  Walnut  street.  There 
was  evidence  that  some  kind  of  bolt  or  piece  of  iron  was 
taken  out  of  the  slot,  but  whatever  it  was,  it  was  taken  away 
by  defendant's  own  servants,  and  the  character  of  it  was 
peculiarly  within  the  knowledge  of  the  defendant,  and  the 
burden  devolved  upon  it  of  showing  how  and  why  the  sudden 
stop  occurred.  ''Where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  its  servants,  and  the  acci- 
dent is  such  as  in  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care.'' 
Scott  V.  London  Dock  Co.,  $  Q.  B.  411;  Clark  v.  C.  &  A.  R. 
Co.,  127  Mo.  197,  29  S.  W.  1013;  Guffay  v.  Ry.  Co.,  53  Mo. 
App.  462.  The  burden  was  on  defendant  to  show  that  the 
obstraction  was  in  the  slot  without  negligence  on  its  part,  and 
this  it  undertook  to  do  by  showing  its  inspection  of  the  cars 
and  tracks.  Whether  it  did  so  to  the  satisfaction  of  the  jury, 
was  a  matter  for  the  jury  under  proper  instructions.  The 
peremptory  instruction  asked  by  defendant  was  properly  re- 
fused. The  other  instructions  given  covered  the  issues  in 
the  case,  and  were  fair  and  liberal  to  the  defendant. 

4.  The  only  remaining  point  necessary  to  be  determined  at 
this  time  is  the  alleged  error  in  the  admission  of  the  evidence 
of  Dr.  Hannawalt.  The  contention  is  that  the  jury  were  as 
competent  as  Dr.  Hannawalt  to  pass  on  the  question  of 
whether  plaintiff's  injuries  were  the  result  of  the  shock  re- 
ceived by  him  at  the  time  of  the  accident  As  said  in  Wood 
V.  Metropolitan  Street  Ry.  Co.  (Mo.  Sup.)  81  S.  W.  152,  loc. 
cit.  156,  ''There  can  be  no  doubt  that  it  is  not  allowable  to 
permit  an  expert  witness  to  give  his  opinion  upon  the  matters 
upon  which  men  of  common  information  are  capable  of  form- 
ine  a  judgment."  Many  of  the  cases  cited  by  appellant  are 
clearly  of  this  character,  and  do  not  reach  the  point  now 
under  consideration.  As  said  by  Macfarlane,  J.,  in  Benjamin 
V.  Ry.  Co.,  133  Mo.  288,  34  S.  W.  593,  "An  exception  is  made 
to  the  general  rule  forbidding  witnesses  to  give  their  opin- 
ions, and  persons  who,  by  experience,  observation,  or  knowl- 
edge, are  peculiarly  qualified  to  draw  conclusions  from  such 
facts,  are,  for  the  purpose  of  aiding  the  jury,  permitted  to  give 
their  opinions."  We  have  so  recently  examined  this  ques- 
tion, and  expressed  our  opinion,  in  Wood  v.  Metropolitan 
Co.,  81  S.  W.  156,  157*  158,  that  an  expert  medical  man,  such 
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as  Dr.  Hannawalt  was  shown  to  be,  was  competent  to  give 
bis  opinion  npon  a  hypothetical  question  that  an  injury  was 
the  caase  of  a  disease  or  condition  found  in  an  injured  person, 
that  we  must  decline  to  do  more  than  refer  to  that  decision 
for  an  expression  of  our  views  on  this  point.  On  a  retrial,  the 
circuit  court  can  require  the  hypothetical  question  to  be 
so  framed  as  to  submit  those  tacts  of  which  there  was  evi- 
dence, and  require  the  witness  to  give  his  opinion  upon  the 
facts  thus  stated,  and.  assuming  that  they  were  true,  leaving 
it  to  the  jury,  of  course,  to  find  the  truth  or  falsity  of  the 
assumption. 

For  the  error  in  the  admission  of  the  statement  of  the  con- 
ductor over  the  objection  of  defendant,  the  judgment  must 
be,  and  is,  reversed,  and  the  cause  remanded  for  a  new  triaL 

FOX,  J.,  concurs.     BURGESS,  J.,  absent. 


SOUTH  COVINGTON  &  C.  ST.   RY.   CO.  v.  RIKGIvER'S  ADM'R. 

(Court  of  Appeals  of  Kentucky,  Oct.  12,  1904.) 

[82  S.  W.   Rep.  382.] 

Injury  to  Passenger— Res  Gestae — Remarks  of  Conductor.* 

£^yidence  that  immediatelj  after  a  passeng'er  was  thrown  from  a 
street  car,  and  while  he  was  still  on  the  g'round,  the  conductor's  atten- 
tion was  called  thereto,  and  he  replied,  **Let  him  lay  there  and  g'o  to 

h 1 1*'  is  admissible,  in  an  action  agrainst  the  railway  company  for 

the  injury,  as  part  of  the  res  fiesta. 

Appeal— Objection  Not  Made  Below. 

Complaint  cannot  be  made  on  appeal  of  evidence  as  to  which  there 
was  no  objection  or  motion  to  exclude. 

Injury  to  Passenger — Cross-Exam Ination  of  Conductor — impeaching 
Evidence. 
Where,  in  an  action  for  injury  to  a  passenger  who  fell  from  a  street 
car  at  the  corner  of  P.  and  B.  streets,  H.,  the  conductor,  deni^  on 
cross-examination  that  several  months  after  the  accident  he  said  to  K. 
that  he  remembered  of  a  man  falling'  off  at  such  place,  and,  on  being 
told  by  K.  that  the  man  was  still  laid  up  by  his  injuries,  told  K.  to  say 
nothing  about  it,  and  K.  testified  that  the  conversation  was  had*  the 
court  should  have  admonished  the  jury  that  they  could  consider  such 
evidence  only  on  the  question  of  the  credit  to  be  given  to  H. 

Same— Fail  from  Street  Car— Negligence  and  Contributory  Negil- 
gence — I  nstructions. 
In  an  action  for  injury  to  a  passenger  from  falling  from  the  rear 
platform  of  a  street  car,  the  court,  after  charging  that,  though  the 
jury  found  defendant  was  negligent,  yet,  if  they  found  plaintiff  was 
also  negligent,  and  but  for  his  negligence  he  would  not  have  been 
injured,  they  should  find  for  defendant,  continued  :  ''Unless  they  also 
find  that,  notwithstanding  plaintiff's  negligence,  defendant  could  have, 
by  the  exercise  of  ordinary  care,  or  any  degree  of  care,  prevented  the 
accident,  then  they  will  find  for  plaintiff  :"  held,  that  the  latter  part  of 
the  instruction  should  have  been  omitted,  unless  it  was  contended  that 
the  rear  platform  was  a  place  of  peril,  in  which  case  it  should  have 
been  :  "Unless  they  also  find  that,  notwithstanding  the  negligence  of 
plaintiff,  defendant,  its  agents  or  servants,  discovered  his  perilous 

*See  preceding  case  and  foot-note. 
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position  in  time  to  have  and  could  have  prevented  the  injnrj  to  hinxt 
and  failed  to  do  to,  then  they  will  find  for  plaintiff." 

Same— Same— Contributory  Neglig»nco — Sufficienqf  of  Evidence. 

Testimony  of  witnesses  in  an  action  for  injnry  to  a  passenger  on  a 
street  car  from  falling  from  the  rear  platform  that  plaintiff  told  them 
that  his  injury  was  caused  by  his  stepping  off  the  car  while  it  was  in 
motion,  is  sufficient  evidence  of  contributory  negligence. 

Same — Same — Care  Required  of  Carrier— Instruction. 

In  an  action  for  injury  to  a  passenger  on  a  street  car  from  falling 
from  the  rear  platform,  an  instruction  defining  the  degree  of  care  and 
diligence  required  of  railway  companies  in  the  carriage  of  passengers 
should  be  given. 

Appeal  from  Circuit  Court,  Campbell  County. 

''Not  to  be  oflBcially  reported." 

Action  by  Lambert  Riegler's  administrator  against  the 
South  Covington  &  Cincinnati  Street  Railway  Company. 
Judgment  for  plaintiff.     Defendant  appeals.    Reversed. 

L.  J.  Crawford,  for  appellant. 

Geo.  Washington  and  Howard  M.  Benton,  for  appellee. 

NUNN,  J.  This  appeal  is  from  a  judgment  of  $4,173 
against  appellant  in  favor  of  appellee  on  account  of  personal 
injuries  received  by  Lambert  Riegler  while  being  carried  as  a 
passenger  on  one  of  appellant's  cars.  The  evidence  of 
appellee  conduced  to  prove  the  following  facts:  Ap- 
pellant ran  cars  on  what  is  known  as  the  ''Patterson  Street 
Line/'  and  ever  since  its  establishment  many  years  ago,  and 
up  to  the  date  of  the  injuries  complained  of,  it  had  been  the 
daily  habit  of  Lambert  Riegler,  an  old  citizen  of  Newport,  to 
ride  npon  this  line  morning  and  evening  in  going  to  and  re- 
turning from  his  work  in  Cincinnati,  Ohio,  the  cars  stopping 
at  Pearl  and  Broadway  streets,  in  the  latter  city,  to  let  him 
off  when  going  to  work.  On  the  morning  in  question,  Riegler, 
with  three  others,  stood  upon  the  rear  platform,  on  account 
of  the  crowded  condition  of  the  car.  The  conductor  was  alsQ 
upon  the  rear  platform.  Arriving  at  a  point  near  Pearl  and' 
Broadway,  Riegler  plainly  indicated  by  words  and  action 
that  he  desired  to  get  off  at  his  customary  place.  He  took 
his  position  for  that  purpose,  with  one  hand  on  the  lateral  bar 
attached  to  the  car,  and  with  the  other  grasping  the  upright 
bar  at  the  rear  of  the  platform.  The  car  "slowed  up"  as  if 
about  to  stop  at  the  usual  place,  just  south  of  the  south  in- 
tersection of  Pearl  and  Broadway.  Just  before  it  reached  a 
full  stop,  and  before  Riegler  attempted  to  step  from  the  car, 
but  was  merely  preparing  himself  for  that  purpose,  the  car 
gave  a  sudden  "jerk"  or  "lunge"  forward,  throwing  Riegler 
to  the  ground  with  great  violence,  and  seriously  injuring  and 
crippling  him.  That  he  was  confined  to  his  bed  for  about 
three  months,  and  walked  for  a  long  time  thereafter  on 
crutches,  and  at  the  time  of  the  trial  his  right  leg  was  shorter 
by  about  an  inch  than  the  other,  and  was  smaller  in  circum- 

15  K  K  K— 17 
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ference  by  an  inch  or  more.  That  his  medical  bills  amounted 
to  more  than  $50. 

Appellant's  condactor  in  charge  of  the  car  stated  that  be 
did  not  know  that  Riegler  was  on  the  car,  and  did  not 
know  that  he  desired  to  get  off  at  Pearl  and  Broadway  streets, 
and  did  not  know  that  Riegler  fell  from  the  car  or  was  in- 
jured. He  denied  that  his  attention  was  called  instantly,  and 
while  Riegler  was  upon  the  ground,  that  he  had  fallen,  or 

that  he  said  in  reply,  ''Let  him  lay  there  and  go  to  h 1!" 

Two  witnesses — one  for  appellant  and  one  for  appellee — 
testified  that  they  did  call  the  conductor's  attention  to  the 
fact  that  Riegler  had  fallen,  and  was  then  upon  the  ground, 
and  that  hie  did  make  this  reply  to  them.  Appellant  claims 
that  this  was  error,  and  prejudicial  to  its  interest.  We  are 
of  the  opinion  that  this  was  competent  as  a  part  of  the  res 
gestae.  This  conductor  was  asked  upon  cross-examination  if, 
upon  an  occasion  about  three  months  after  Riegler  was  in- 
jured, he  did  not  say  to  one  A.  J.  Keiper  that  he  remembered 
of  a  man  falling  off  the  car  at  Pearl  and  Broadway  streets,  and, 
upon  being  told  by  Keiper  that  the  man  was  still  in  bed 
from  his  injuries,  he  then  said  to  Keiper  to  keep  still,  and 
not  say  anything  about  it.  He  denied  having  any  such  con- 
versation with  Keiper.  Kieper  was  introduced,  and  testified 
that  the  conversation  was  had  as  related.  The  appellant 
contends  that  this  was  error.  We  could  ncft  reverse  for  this, 
even  if  it  were  an  error,  for  the  reason  that  the  appellant  did 
not  object  to  this  evidence,  or  move  to  have  it  excluded  from 
the  jury;  but,  as  the  judgment  will  have  to  be  reversed  for 
other  errors  appearing  in  the  record,  which  we  will  mention 
hereafter,  we  speak  of  this  that  it  may  not  be  committed  on 
the  next  trial.  While  this  evidence  could  not  be  admitted  as 
substantive,  it  was  admissible  to  go  to  the  credit  of  the  wit- 
ness Howder,  the  conductor,  and  the  court  should  have  ad- 
monished the  jury,  and  told  them  for  this  purpose  alone  they 
could  consider  it. 

Appellant  introduced  another  of  its  conductors,  who  testified 
that  on  his  return  to  Newport  on  his  car  he  found  Riegler 
injured  at  the  point  stated,  and  placed  him  on  his  car,  and 
carried  him  home.  He  stated  that  Riegler,  in  answer  to  the 
question  as  to  how  he  was  injured,  said  he  stepped  off  of  the 
car  while  it  was  in  motion,  and  it  threw  him  down;  that 
the  car  was  moving  faster  than  he  thought  it  was.  Appellant 
proved  the  same  facts,  in  substance,  by  its  car  inspector. 

The  court  gave  three  instructions.  One  of  them — the 
third,  on  the  measure  of  damages — is  unobjectionable.  The 
first  one  assumes  that  the  agents  and  servants  of  appellant 
were  negligent  and  unskillful  in  the  management  of  this  car 
from  which  Reigler  fell.  The  second  was  as  follows:  ''If 
the  jury  find  for  the  plaintiff  under  the  first  instruction,  but 
find  that  the  plaintiff  was  also  negligent  at  the  time  of  the 
accident  complained  of,  and  but  for  such  negligence  on  the 
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part  of  the  plaintiff  be  would  not  have  been  injured,  they 
wiU  find  for  the  defendant,  unless  tbey  also  find  tbat,  notwith- 
standing the  negligence  of  the  plaintiff,  the  defendant  by 
agents  and  servants  could  have,  by  the  exercise  of  ordinary  or 
any  degree  of  care,  prevented  said  accident,  then  they  will 
find  for  the  plaintiff."  The  objectionable  part  of  this  in- 
struction is  all  after  and  including  the  word  ^'unless."  The 
latter  clause  of  this  instruction  should  have  been  left  off 
altogether,  except  it  be  contended  that  the  back  platform 
where  appellant  stood  was  a  place  of  peril,  then  the  latter 
clause  should  have  been  framed  as  follows:  ^^ Unless  they 
also  find  that,  notwithstanding  the  negligence  of  the  plain- 
tiff, the  defendant,  its  agents  or  servants,  discovered  bis 
perilous  position  in  time  to  have  and  could  have  prevented 
the  injury  to  him,  and  failed  to  do  so,  then  they  will  find  for 
the  plaintiff. ' '  Appellee  contends  that,  even  if  instruction  No. 
2  on  contributory  neglect  was  erroneous,  it  could  not  have 
been  prejudicial  to  appellant,  because,  as  claimed  by  him, 
there  was  not  the  slightest  evidence  showing  contributory 
negligence  on  the  part  of  the  appellee.  He  is  correct  so  far 
as  the  eye  witnesses  to  the  accident  or  injury  are  concerned, 
but  appellee's  counsel  overlooks  the  statements  of  the  con- 
ductor who  carried  Riegler  to  bis  home,  and  the  car  inspector, 
who  claim  that  Riegler  said  to  them  that  his  injury  was 
caused  by  bis  stepping  off  of  the  car  while  it  was  in  motion. 
Riegler  denied  these  statements,  but  the  jury  bad  a  right  to 
consider  all  the  evidence,  and  give  it  the  weight  to  which  it 
was  entitled ;  and  this  idea  should  have  been  presented  to 
them  by  an  instruction  on  contributory  negligence.  On  the 
next  trial  the  court  should  give  an  instruction  defining  the 
degree  of  care  and  diligence  required  of  railway  companies  in 
the  carriage  of  passengers  as  defined  in  the  cases  of  the 
LouisviUe  Railway  Co.  v.  Park,  96  Ky.  580,  29  S.  W.  4$$, 
Lonisville  City  Railway  Co.  v.  Weams,  80  Ky.  420,  and  Louis- 
ville S.  R.  Co.  V.  Minogue,  90  Ky.  369,  14  S.  W.  357,  29  Am. 
St.  Rep.  378. 

For  these  reasons  the  judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


QUANTZ  V,  SOUTHERN  RY.  CO. 
(Supreme  Conrtof  North  Carolina,  Dec.  6,  1904.) 

[49  S.  E.  Rep.  79.] 

Negligence— Injury  to  Licensee.* 
A  paisenger  alighted  from  the  train  at  a  depot  at  night,  and  for 

*A8  to  the  care  dne  persons,  other  than  passengers,  at  stations  and 
depots  on  bnainess,  see  toot-note  appended  to  Sullivan  v,  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.),  11  R.  R.  R.  725,  34  Am.  &  Bng.  R. 
Cas.,N.  S.,725. 

As  to  who  are,  and  are  not,  passengers,  see  foot-note  appended  to 
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purposes  of  his  own  passed  along^  an  open  space  on  the  right  of  way 
used  by  the  public  by  permission  in  passing^  from  one  street  to  another. 
He  left  the  rig^ht  of  way,  and  went  into  an  open  door  in  the  depot 
building^  12  feet  away,  and  fell  down  a  stairway  and  was  injured  :  heldj 
that  he  was  a  licensee,  and  the  railroad  did  not  owe  him  .the  duty  to* 
keep  the  depot  doors  closed,  but  only  of  keeping^  the  way  free  from 
dangers. 

Appeal  from  Superior  Court,  Meckleoburs  County;  W.  R» 
Allen,  Judfi:e. 

Action  by  S.  A.  Quantz  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  plaintiff  reached  Charlotte  on  defendant's  train  on  the 
night  of  May  — ,  1904,  at  about  10  o'clock.  The  train 
stopped  at  the  depot,  the  coach  upon  which  defendant  was 
being  some  distance  below  the  end  of  the  depot  building. 
He  went  across  the  depot  to  a  restaurant  on  Fourth  street, 
not  on  defendant's  right  of  way.  He  drank  some  coffee  or 
milk,  and,  desiring  to  see  a  policeman,  went  from  the  restau* 
rant  towards  Trade  street,  which  runs  the  other  side  of  the 
depot  and  parallel  with  Fourth  street.  In  going  towards 
Trade  street  he  passed  along  an  open  space  on  the  defend- 
ant's right  of  way,  and  just  behind  the  depot  building. 
This  open  space  was  unobstructed,  and  was,  with  the  permis- 
sion of  the  defendant,  used  by  the  public  in  passing  from 
Fourth  street  to  Trade  street.  About  half  way  from  Fourth 
street  the  depot  building  becomes  wider,  including  the  office, 
waiting  room,  dining  room,  etc.  At  this  point  there  is  an 
open  way  between  the  telegraph  office  and  the  baggage  room. 
There  is  near  this  point,  but  not  in  the  open  way,  a  stairway. 
When  plaintiff  reached  this  point,  he  turned  to  go  through 
the  depot  building  to  find  the  policeman.  He  saw  through  a 
window  a  light  burning;  saw  the  stairway  going  up  in  the 
inside.  He  crossed  the  curbing,  and  went  to  the  door  at  the 
head  of  the  stairway,  being  about  12  feet  from  the  edge  of 
the  space.  Finding  the  lattice  door  open,  the  plaintiff  went 
in  and  fell,  whereby  he  was  injured.  Standing  at  the  back  of 
the  depot  building,  and  looking  through  a  window,  a  per- 
son could  see  the  stairway  on  the  inside  of  the  building.  A 
map  accompanied  the  case  on  appeal,  showing  the  depot  and 
surroundings.  The  defendant  at  the  close  of  the  testimony 
moved  the  court  to  dismiss  the  action  as  upon  a  nonsuit. 
Motion  denied.  Defendant  excepted.  The  only  portion  of 
the  charge  to  which  there  was  exception  is  as  follows:  ''If 
you  find  from  the  evidence  in  this  case  that  that  street  or 
passwaywas  used  by  the  public;  that  they  were  in  the  habit 
of  using  it,  or  that  persons  who  wished  to  become  passengers 
upon  the  trains  of  the  defendant  were  in  the  habit  of  using 

Radley  v,  Colnmbia  So.  Ry.  (Ore.),  12  R.  R.  R.  153,  35  Am.  A  Bng.  R. 
Cas.,  N.  S.,153 ;  Long  v.'Lehigh  Valley  R.  Co.  (C.  C.  A.),  12  R.  R.  R» 
508,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  508  (express  messengers  are  not). 
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that  passageway — then  it  became  the  duty  of  the  defendant 
not  to  so  constract  its  building,  or  not*  to  leave  its  building 
in  soch  condition,  that  there  would  be  either  on  or  near  the 
passaway  a  dangerous  place,  and  not  to  construct  it  in  such 
condition  that  one  would  be  misled  by  the  light  in  the  build- 
log,  and  induced  to  enter  a  dangerous  place.  And  if  you  find 
from  the  evidence  that  the  defendant  has  been  negligent  in 
that  respect,  has  failed  in  the  performance  of  its  duty,  and 
that  that  was  the  cause  of  the  injury  to  the  plaintiff,  then 
you  would  answer  the  first  issue,  'Yes;  that  the  plaintiff  was 
injured  by  the  negligence  of  the  defendant'  "  From  a  judg- 
ment for  the  plaintiff,  defendant  appealed. 

W.  B.  Rodman  and  G.  F.  Bason,  for  appellant. 
C.  D.  Bennett,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  His  honor  told  the 
jury  that  the  plaintiff  had,  at  the  time  of  his  injury,  ceased 
to  be  a  passenger.  In  this  we  concur.  We  also  concur  in 
the  opinion  that  he  was  not  a  trespasser.  He  was  a  licensee. 
His  relation  to  the  defendant  growing  out  of  the  contract  of 
carriage  or  the  assumption  of  a  public  duty  by  the  defendant 
was  at  an  end.  The  case,  thus  simplified,  presents  the  ques- 
tion as  to  the  measure  of  duty  which  the  defendant  owed  the 
plaintiff  as  a  licensee.  The  plaintiff's  right  to  recover  is  de- 
pendent upon  sustaining  the  proposition  that  the  defendant 
owed  to  him  a  duty,  and  that  there  was  a  breach  thereof, 
which  was  the  proximate  cause  of  the  injury.  Emry  v. 
Navigation  Co.,  iii  N.  C.  94f  i6  S.  E.  i8,  17  L.  R.  A.  699. 
It  is  conceded  that  the  defendant  did  not  owe  to  the  plain- 
tiff that  high  degree  of  care  due  a  passenger.  It  is  equally 
clear  that  it  owed  to  him  a  higher  degree  of  care  than  was 
due  a  trespasser.  The  authorities  make  a  distinction  be- 
tween the  degree  of  care  due  a  mere  licensee,  one  who  by 
permission  enters  upon  the  premises  of  another,  and  one  who 
does  so  by  invitation.  It  is  not  always  easy  to  say  upon  which 
side  of  this  line  a  particular  case  falls.  Assuming  that  the 
license  given  to  the  public  to  use  this  way  to  pass  from 
Fourth  to  Trade  street  amounted  to  implied  invitation  to  the 
plaintiff  to  enter  upon  and  pass  over  it,  we  next  inquire  the 
extent  of  the  license.  It  was  to  pass  from  Fourth  to  Trade 
street.  The  duty,  therefore,  of  the  defendant,  was  to  keep  the 
way  free  from  dangerous  obstructions  or  pitfalls,  either  on  or 
so  near  to  the  way  that  a  person  exercising  ordinary  care 
would  not  be  injured.  The  plaintiff  went  over  the  way  for 
his  own  purpose,  having  no  connection  whatever  with  the 
defendant's  duty  to  the  public  as  a  common  carrier.  There 
18  no  suggestion  that  there  was  any  obstruction  to  prevent  the 
plaintiff  using  the  way  to  the  full  extent  of  his  license.  He 
went  12  feet  out  of  his  way  to  go  to  the  front  of  the  depot  to 
look  for  a  policeman  for  the  purpose  of  ascertaining  the 
whereabouts  of  a  person  whom  he  wished  to  find.     There  is 
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DO  suggrestion  that  the  open  door  was  dangferously  near  to  the 
open  space.  Certainly,  the  defendant  was  not  required  to  so 
constract  its  depot,  before  tfae  license  was  given,  as  to  enable 
licensees  to  walk  around  about  and  enter  it  at  all  times  by 
day  or  night  for  the  purposes  entirely  disconnected  with  the 
use  for  which  it  was  built.  The  defendant  owed  no  duty  to 
the  plaintifi  to  keep  all  of  the  doors  of  the  depot  building 
closed  at  night.  No  reasonable  person  would  apprehend  that 
in  using  the  open  space  for  the  purpose  of  passing  from  one 
street  to  another  a  person  would  go  12  feet  out  of  the  way» 
and  step  into  an  open  door.  We  can  see  no  breach  of  duty 
to  the  plaintifi.  We  have  discussed  the  case  upon  the 
assumption  that  the  plaintifi  was  an  invited  licensee.  It  is 
by  no  means  clear  that  the  license  was  more  than  permis- 
sive, in  which  case  a  lower  degree  of  care  is  imposed.  In 
any  view  of  the  testimony  the  defendant  was  not  liable. 
Sweeny  v.  R.  R.,  10  Allen,  368,  87  Am.  Dec.  644:  Redigan 
V.  R.  R.  (Mass.)  28  N.  E.  1133,  14  L.  R.  A.  276,  31  Am.  St. 
Rep.  520.  ^'One  who  attempts  to  cross  a  platform  at  a  rail- 
road station  for  his  own  convenience  as  a  short  cut  from  one 
street  to  another  is  a  mere  licensee^  and  cannot  recover  for  an 
injury  received  by  falling  into  a  hole  in  such  platform^ 
although  the  railroad  company  had  passively  permitted  the 
plaintifi  and  the  public  generally  to  use  it."  Elliott  on  Rail- 
roads, §  1251.  We  are  of  the  opinion  that  the  motion  for 
nonsuit  should  have  been  allowed. 
Error. 


CHRKTIEN  V.  NEW  ORLEANS  RYS.  CO. 

(Supreme  Court  of  Louisiana,  Dec.  19,  1904.) 

[37  So.  Rep.  716.] 

Carriers— Electric  Car— Injury  to  Passenger— Apprehension  of  Dan- 
ger.* 

While  plaintiff's  son  was  a  passenger  on  one  of  the  electric  cars  of 
the  defendant  company,  a  broken  wire  fell,  just  before  day,  striking 
the  dashboard  of  the  platform  of  the  car.  The  lights  went  out  upon  the 
falling  of  the  wire,  and  this  was  immediately  followed  by  a  flash  and 
an  explosion,  similar  to  the  explosion  of  a  firecracker,  but  louder. 
Neither  the  car  nor  any  of  the  passengers  were  injured,  nor  was  any 
one  frightened  other  than  the  plaintiff's  son,  who,  standing  near  the 
open  door  at  the  rear  of  the  car,  under  a  first  impulse,  ran  to  the  back 
platform  and  jumped  from  the  car  (running  at  a  high  speed)  to  the 
ground,  striking  his  skull,  and  fracturing  it,  from  which  injury  he  died. 
Plaintiff  claimed  that  the  accident  was  the  cause  of  his  son's  death, 
and  that  he  was  not  guilty  of  contributory  negligence. 

Ueld :  That  the  character  of  the  impending  danger,  or,  at  least,  its 
apparent  character,  is  to  be  considered.  If  one  acts  unreasonably,  or 
rashly,  or  becomes  frightened  at  a  trivial  occurrence,  not  calculated  to 

*As  to  whether  error  of  judgment,  caused  by  fear,  in  attempting  to 
avoid  imminent  danger  constitutes  contributory  negligence.  See  foot- 
note appended  to  St.  Ivouis  &  8.  F.  R.  Co.  v.  Brock  (Kan.),  12  R.  R.  R. 
613,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  613. 
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alarm  a  reasonably  pindent  man,  and  thereby  brings  injnry  upon  him- 
self»  there  is  no  liability.  The  deceased  must  have  acted  npon  reasona- 
ble apprehension.  His  conduct  most  have  conformed  to  that  of  an 
ordinarily  carefnl  and  prudent  man  under  like  circumstances.  In 
considering  whether  there  was  justification  for  the  passenger's  action* 
it  was  proper  to  consider  what  the  action  of  the  other  passengers  was 
as  part  of  the  res  gestae,  and  was  deemed  prudent  by  those  in  the  same 
situation  having  an  interest  to  take  the  least  and  avoid  the  greatest 
danger.  The  speed  of  the  car  at  the  time  was  proper  to  be  considered. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Courts  Parish  of  Orleans;  Fred 
D.  King,  Judge. 

Action  by  Eugene  Chretien  against  the  New  Orleans  Rail- 
ways Company.  Judgment  for  defendant,  and  plaintfff 
appeals.    A£Brmed. 

Anthony  Joseph  Rossi  and  Benjamin  Rice  Forman»  for 
appellant. 

Dart  &  Kernan,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff  claimed  from  the  defendant 
$20»cx)0  as  damages  for  the  death  of  his  son,  Jerome  Chretien, 
whose  death,  he  alleged,  was  caused  by  its  fault  and  negli- 
gence. Plaintiff  alleged  that  the  deceased  was  a  passenger 
in  one  of  the  company's  cars  on  the  17th  of  February,  1903, 
and  was  entitled,  by  his  contract  with  it,  to  safe  carriage. 

Plaintiff  averred  that  while  his  son  was  so  riding  as  a  pas- 
senger on  the  car  it  was  so  defective  that  there  was  a  loud 
and  dangerous  explosion  of  electric  energy,  endangering  the 
life  and  limbs  of  passengers,  filling  the  car  suddenly  with 
light  and  fire,  whereby  his  said  son  either  rushed  from  the  car 
to  escape  the  imminent  threatened  danger,  or  was  thrown 
from  said  car  and  fell,  striking  his  bead  on  the  rail,  and 
breaking  his  skull;  that  he  lingered  from  the  17th  until  the 
23d  of  February,  1903,  when  he  died  from  said  injuries. 

Plaintiff  alleged  that  the  loss  of  his  son  was  caused  by  the 
defendant's  negligence  and  breach  of  contiact;  that  it  could 
have  prevented  said  injury,  and  did  not  do  so;  that  there 
was  no  negligence  nor  fault  on  the  part  of  his  son. 

Defendant  answered,  and,  after  pleading  the  general  issue, 
it  denied  specially  that  the  death  of  plaintiff's  son  resulted 
from  its  negligence  or  want  of  care,  but  averred  that,  on  the 
contrary,  his  injnry,  suffering,  and  death  were  due  entirely  to 
his  own  want  of  care  and  caution  and  gross  negligence  in  the 
premises.  In  the  event  that  any  contributory  negligence 
should  appear  in  the  case,  defendant  averred  that  deceased 
was  guilty  of  contributory  negligence,  and  brought  about  his 
own  injury. 

The  case  was  tried  by  jury,  which  returned  a  verdict  in 
favor  of  the  defendant. 

A  motion  for  a  new  trial,  based  on  the  ground  that  the  ver- 
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diet  was  contrary  to  the  law  and  the  evidence,  being  over- 
ruled, judgment  was  rendered  in  favor  of  the  defendant,  and 
plaintiff  appealed. 

Opinion. 

The  evidence  shows  that  on  the  morning  of  the  17th  Feb- 
ruary, 1903,  at  about  4:30  o'clock  in  the  morning,  while  it 
was  yet  dark,  Jerome  Chretien,  a  sod  of  the  plaintiff,  entered 
as  a  passenger,  at  the  corner  of  Esplanade  and  Mystery 
streets,  one  of  the  electric  cars  owned  and  operated  by  the 
defendant  As  the  car  moving  forward  later  approached 
Crete  street,  the  trolley  wire  parted  and  fell.  In  so  doicg  it 
struck  the  dashboard  front  platform  of  the  car  when  it  fell, 
and  the  lights  on  the  car  went  out,  but  immediately  after- 
wards there  was  a  flash  or  lighting  up  on  the  front  platform, 
accompanied  by  a  popping  noise,  but  louder;  like  that  made 
by  the  burning  of  a  fire  cracker. 

Chretien  was  at  that  time  leaning  upon  one  side  of  the  car 
door,  which  was  then  open,  talking  to  the  conductor,  who  was 
upon  the  rear  platform.  The  falling  of  the  wire,  the  flashing 
of  the  light,  and  the  noise  referred  to  were  practically 
simultaneous;  the  whole  not  occupying  more  than  a  few 
seconds.  When  this  occurred,  the  conductor  rang  his  bell 
three  times  as  a  signal  to  the  motorman  to  immediately  stop, 
and  went  forward  into  the  inside  of  the  car  to  ascertain  what 
had  happened.  As  he  did  so,  Chretien  (acting  evidently  upon 
-  a  first  impulse)  ran  outside  of  the  car  upon  the  rear  plat- 
form, and  jumped  from  it  into  the  street.  The  car  was  mov- 
ing at  the  time  with  speed,  and  Chretien,  as  he  touched  the 
ground,  fell  with  such  force  as  to  fracture  his  skull,  and  from 
this  fracture,  after  lingering  a  day  or  so,  he  died.  Had 
he  remained  upon  the  car,  he  would  have  received  no 
injury.  There  were  in  the  car  at  the  time  of  the 
falling  of  the  wire  four  persons,  two  of  the  four  being 
men  employed  by  the  defendant  company  as  conduct- 
ors who  were  on  the  way  to  take  up  their  employment 
for  the  day,  Chretien,  and  one  passenger  besides  himself. 
On  the  front  and  rear  platforms  of  the  car  were  its  con- 
ductor and  motorman  at  their  stations.  No  one  of  these  men 
was  hurt  in  the  slightest  degree,  and  none  save  Chretien  were 
at  all  frightened  or  made  apprehensive  by  what  had 
occurred.  The  car  itself  was  not  injured,  nor  does  any  part 
of  it  appear  to  have  been  even  scorched.  The  testimony  of 
tde  persons  who  were  inside  the  car  was  at  variance  with 
that  of  Pourpart,  one  of  plaintiff's  witnesses,  as  to  the  car 
being  enveloped  on  the  outside  by  light  or  flames. 

The  current  being  cut  off  by  the  falling  of  the  wire,  the  car 
stopped  as  soon  as  it  lost  the  momentum  which  it  then  had. 
A  repair  force  was  immediately  telephoned  for  by  the  con- 
ductor, which  reached  the  place  in  about  is  minutes. 

The  man  in  charge  of  the  repair  work  found  that  a  trolley 
wire  had  fallen,  one  end  of  which  was  lying  behind  the  car 
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and  between  the  tracks  crossing  one  of  the  rails;  the  other 
end  still  attached  above.  An  examination  disclosed  the  fact 
that  the  end  of  the  fallen  wire  had  become  annealed  for 
some  considerable  distance,  which  annealing,  ander  the  evi- 
dence, had  the  effect  of  softening  the  wire  and  rendering  it 
pliable,  so  that  it  coald  be  easily  twisted,  and  also  of  dis- 
coloring it. 

The  evidence  of  neither  the  plaintiff  nor  the  defendant 
disclosed  what  occasioned  the  falling  of  the  wire.  Plain- 
tiff's counsel  suggests  that  the  wire  was  inherently  weak,  and 
that  the  annealed  condition  of  the  wire  showed  it  mast  have 
been  injured  before  the  accident;  but  the  evidence  estab- 
lishes, we  think,  that  that  condition  followed  as  the  result  of 
the  falling  of  the  wire,  and  was  not  its  producing  cause.  De- 
fendant's evidence  shows  that  there  had  been  no  defect  in 
the  wire  apparent  to  the  eye  prior  to  the  accident;  that 
everything  seemed  right  upon  the  line;  and  that  it  had  been 
qaite  recently  thoroughly  and  closely  inspected. 

Whatever  may  have  been  the  cause,  it  is  clear  that  the 
acddent  in  itself  and  of  itself  was  harmless.  Assuming  that 
defendant  company  was  in  point  of  fact  in  some  way  careless 
in  respect  to  the  wire,  it  would  by  no  means  follow  that  be- 
cause of  such  carelessness  it  would  be  responsible  for  the  in- 
jmry  to  Chretien.  If  the  connection  between  the  falling 
wire  and  Chretien's  injuries  was  simply  that  the  latter, 
springing  from  an  electric  car  running  at  high  speed  into  a 
stony  street,  upon  his  assumption  that  by  the  falling  of  the 
wire  he  would  be  placed  in  danger  of  his  life,  or  would  re- 
ceive great  bodily  harm,  the  company  could  not  be  held  lia- 
ble ior  his  acting  upon  a  wrong  assumption  when  the  circum- 
stances of  the  case  were  not  such  as  would  have  given  rise 
reasonably  to  such  assumption  or  apprehension  on  the  part 
of  an  ordinarily  prudent  and  careful  person.  The  plaintiff 
states  the  position  he  contends  for  in  the  syllabus  of  his  brief 
as  follows : 

'^If  a  railroad  company  so  operate  its  trains  as  to  place  its 
passengers  ir  a  position  apparently  so  dangerous  and 
hazardous  as  to  create  in  their  minds  a  reasonable  apprehen- 
sion of  peril  and  injury,  and  thereby  excite  their  alarm,  and 
induce  them  to  make  efforts  to  escape,  and  in  such  efforts 
they  receive  personal  injury,  it  is  responsible  in  damages,*' 
etc.  Green  v.  Pacific  Lumber  Co.  (Cal.)  62  Pac.  747;  Wan- 
der V.  Ry.  Co.  (Wis.)  84  N.  W.  423;  Railroad  Co.  v.  Hicky,  5 
App.  D.  C.  436;  Meesel  v.  Railroad  Co.,  90  Mass.  234;  Bis- 
choff  V.  Railway  Co.  (Mo.)  25  S.  W.  908;  Kermon  v.  Gilmer 
(Mont.)  2  Pac.  21. 

Defendant  contends  that  the  principle  controlling  the  de- 
cision of  this  case  is  a  familiar  one,  and  that  it  has  been 
applied  by  the  court  in  several  cases,  but  that  the  exact  ques- 
tion presented  by  the  facts  has  not  yet  been  passed  upon 
here.     Connsel  cite  Lehman  v.  Railroad  Co.,  37  La.  Ann.  708; 
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Odom  V.  Railroad  Co.,  4$  La*  Ann.  1204,  14  Soatb.  734»  23  L. 
R.  A.  1^2;  Russel  v.  Sfareveport  Railroad,  50  La.  Ano.  501, 
23  South.  466;  Stokes  v.  Saltonstall,  13  Pet.  igi.  10  L.  Ed. 
115;  South  Covington  &  Cincinnati  Street  Railroad  Co.  v. 
Ware,  84  Ky.  270,  i  S.  W.  493;  2  Rorer  on  Railroads,  pp. 
1092,  1093;  Pierce  on  Am.  Railroad  Law  (ist  Ed.)  475;  Id. 
(Later  Ed.)  329;  Thompson  on  Negligence,  vol.  2,  p.  1002 
(Early  Ed.);  Beach  on  Contributory  Neglisence  (3d  Ed.)  1§ 
40,  41;  Card  .V.  Ellsworth,  65  Me.  547>  20  Am.  Rep.  722; 
Shannon  v.  B.  &  A.  R.  R.,  78  Me.  52,  2  Atl.  678;  Twomley 
V.  Central  Paik  R.  R.,  69  N.  Y.  158,  25  Am.  Rep.  163. 

Plaintiff's  counsel  say: 

''That  through  some  defect  the  trolley  wire  or  electric  cod* 
ductor  through  which  the  electric  energy  was  conveyed  to 
the  motor  broke  and  fell  upon  the  car,  and  caused  a  sudden 
blaze  of  light,  apparently  enveloping  the  car,  and  a  loud 
noise  or  report,  as  of  an  explosion.  Chretien  had  reasonable 
cause  to  apprehend  that  his  life  was  in  imminent  danger  from 
electricity,  and  that  he  was  in  great  danger  of  instant  death, 
and,  seeking  to  escape  from  that  danger,  he  jumped  from  the 
car  and  fell,  and  struck  his  head  on  the  rail,  fractured  his 
skull,  and,  after  lingering,  died." 

Defendant's  counsel  insist  that,  conceding  for  argument 
(which,  they  did  not  in  fact  admit)  that  the  company  had 
been  guilty  of  negligence  in  not  preventing  the  falling  of  the  * 
wire,  the  question  for  examination  was  whether  the  circum- 
stances were  such  as  to  create  in  the  mind  of  an  ordinarily 
prudent  person  a  reasonable  fear  or  apprehension  of  bodily 
injury.  They  say  that  they  were  not  of  such  character. 
They  assert  that: 

''Neither  the  motorman  nor  the  conductor  left  their  posi- 
tions, and,  judging  by  the  evidence,  no  other  person  in  the 
car  attached  any  importance  to  the  incident.  It  apparently 
made  no  impression  on  them  of  fear  or  danger.  *  *  *  The 
jury  evidently  did  not  believe  the  version  of  Pourpart  [one 
of  plaintiff's  witnesses]  that  the  car  was  surrounded  by 
flames  covering  it  from  top  to  bottom,  and  they  were  justified 
in  that  conclusion;  and  the  most  perfect  contradiction  was 
the  fact  that  there  was  no  mark  on  the  body  oi  the  car  show- 
ing the  presence  of  fire,  flames,  or  smoke." 

The  sudden  going  out  of  the  lights  in  an  electric  car  is  not 
an  unusual  occurrence.  Any  one  who  travels  in  those  vehicles 
has  undergone  the  experience,  and  must  have  noticed  the 
movement  of  the  light  when  the  trolley  is  adjusted  to  the 
wire,  and  must  have  heard  the  popping  or  blowing  out  of  a 
fuse.  Counsel  maintain  that,  even  if  Chretien  left  the  car 
under  the  agitation  of  fear  and  apprehension,  he  was  not 
justified  in  so  acting,  and  this  notwithstanding  the  company 
may  have  been  primarily  guilty  of  negligence  in  causing  the 
fear  or  apprehension ;  that  it  was  not  every  trivial  or  common 
place  accident  happening  in  or  with  the  vehicles  of  locomotion 
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which  would  justify  one  in  taking  such  desperate  chances  as 
he  took.  The  law  did  not  allow  one  to  do  a  thing  of  this 
kind,  and  recover,  even  though  the  railroad  company  was  in 
fanlt.  Under  the  settled  jurisprudence,  Chretien  is  shown  to 
have  acted  in  a  manner  unusual  and  extraordinary,  without 
sufficient  justification  or  provocation,  and  his  unfortunate 
accident  could  not  be  attributed  to  the  defendant. 

The  following  language,  which  defendant's  counsel  quote 
as  having  been  used  in  the  case  reported  in  84  Ky.  270,  i  S. 
W.  493,  meets  with  our  approval: 

**Tbe  character  of  the  impending  danger,  or  at  least  its 
apparent  character,  is  to  be  considered.  If  one  acts  unreason- 
ably, rashly,  or  becomes  frightened  at  a  trivial  occurrence 
not  calculated  to  alarm  a  reasonably  prudent  man,  and 
thereby  brings  injury  upon  himself,  there  is  no  liability.  It 
is  urged  that  when  one  is  frightened  by  something  resulting 
from  the  neglect  of  the  carrier  he  cannot  be  charged  with 
contributory  negligence  to  any  accident.  He,  however, 
must  act  upon  reasonable  apprehension  of  peril.  His  con- 
dact  must  conform  to  that  of  an  ordinarily  careful  man  under 
like  circumstances.  He  has  no  right,  upon  the  happening 
of  some  trivial  occurrence,  or  such  as  would  not  create  fear  or 
apprehension  of  injury  in  the  mind  of  an  ordinarily  prudent 
and  careful  person,  to  bring  injury  upon  himself,  and  then 
recover  damages  by  reason  of  it." 

We  also  recognize  the  force  of  the  proposition  that  in  con- 
sidering whether  there  was  justification  for  the  passenger's 
action  it  is  proper  to  consider  what  the  action  of  the  other 
passengers  was  as  a  part  of  the  res  gestae,  and  what  was 
deemed  prudent  by  those  in  the  same  situation  having  an  in- 
terest to  take  the  least  and  avoid  the  greatest  hazard.  One 
of  the  tests  of  justification,  among  others,  is  to  determine  what 
careful  persons  generally  would  be  likely  to  do  in  similar  cir- 
cumstances. The  speed  of  the  train,  and  the  other  circum- 
stances connected  with  the  occurrence,  are  also  pro;;er  to  be 
considered.  78  Me.  52,  2  Atl.  678;  69  N.  Y.  158,  25  Am. 
Rep.  163. 

The  jury  in  the  present  case  was  obviously  of  the  opinion 
that  Chretien's  conduct  in  jumping  from  the  car,  as  shown 
by  the  evidence,  was  not  justified  by  a  reasonable  apprehen- 
sion entertained  by  him  from  the  surrounding  circumstances 
that  his  life  was  in  danger,  or  that  he  was  in  danger  of  great 
bodily  barm.  There  is  nothing  in  the  evidence  which  would 
warrant  or  justify  us  in  declaring  that  the  jury's  conclusions 
were  erroneous. 

Finding  no  error,  the  judgment  appealed  from  is  hereby 
afBrmed. 
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Err.,  V.  STATE  OF  IOWA. 

(Argued  December  2, 1904.    Decided  January  3, 1905.) 

[25  Sup.  Ct.  Rep.  182.] 

Error  to  State  Court— Decision  on  Nonfederal  Ground. 

A  writ  of  error  to  review  a  decision  of  a  state  court  upholding  a  seiz- 
ure, under  the  state  laws,  of  intoxicating  liquors  shipped  C.  O.  D.  into 
that  state  from  another  state,  on  the  ground  that  the  sale  was  com- 
pleted in  the  former  state,  will  not  be  dismissed  on  the  theory  that  its 
ruling  rests  upon  a  non-Federal  ground  broad  enough  to  sustain  it, 
where  the  protection  of  the  commerce  clause  of  the  Federal  Constitu- 
tion was  directly  invoked  in  the  state  court. 

C.  O.  D.  Shipments  of  Intoxicating  Liquors — Seizure  under  Statute 
Law— Interstate  Commerce.* 
Intoxicating  liquors  shipped  C.  O.  D.  from  one  state  into  another  can- 
not be  subjected  to  seizure  under  the  laws  of  the  latter  state,  while  in 
the  hands  of  the  express  company,  without  infringing  the  commerce 
clause  of  the  Federal  Constitution. 

In  error  to  the  Supreme  Court  of  the  State  of  Iowa  to  re- 
view a  judgment  which  reversed  a  judgment  of  the  Tama  Dis- 
trict Court,  which  had  reversed  a  judgment  of  a  justice's 
court,  sustaining  a  seizure  of  intoxicating  liquors  shipped 
C.  O.  D.  into  the  state  from  Illinois,  while  in  the  hands  of 
the  express  company's  agent  at  the  place  of  delivery.  Re- 
versed and  remanded  for  further  proceedings. 

See  same  case  below,  ii8  Iowa,  447,  92  N.  W.  66. 

Statement  by  MR.  JUSTICE  WHITE: 

The  American  Express  Company  received  at  Rock  Island, 
Illinois,  on  or  about  March  29,  1900,  four  boxes  of  merchan- 
dise to  be  carried  to  Tama,  Iowa,  to  be  there  delivered  to 
four  different  persons,  one  of  the  packages  being  consigned 
to  each.  The  shipment  was  C.  O.  D.,  $3  to  be  collected  on 
each  package,  exclusive  of  3S  cents  for  carriage  on  each. 
On  March  31  the  merchandise  reached  Tama,  and  on  that  day 
was  seized  in  the  hands  of  the  express  agent  This  was  based 
on  an  information  before  a  justice  of  the  peace,  charging  that 
the  packages  contained  intoxicating  liquor  held  by  the  ex- 
press company  for  sale.  The  express  company  and  its  agent 
answered,  setting  up  the  receipt  of  the  packages  in  Illinois, 
not  for  sale  in  Iowa,  but  for  carriage  and  delivery  to  the  con- 
signees. An  agreed  statement  of  facts  was  stipulated  admit- 
ting the  receipt,  the  carriage,  and  the  holding  of  the 
packages  as  above  stated.  The  seizure  was  sustained.  Ap- 
peal was  taken  to  a  district  court.  The  express  company  and 
its  agent  amended  their  answer,  especially  setting  up  the 
commerce  clause  of  the  Constitution  of  the  United  States. 
There  was  judgment  in  favor  of  the  express  company,  and  the 

*See  Norfolk  &  W.  Ry.  Co.  v.  Sims  (U.  S.),  11  R,  R.  R.  634,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  634. 
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State  of  Iowa  appealed  to  the  supreme  court  and  obtained  a 
reversal.  ii8  Iowa,  447,  92  N.  W.  66.  This  writ  of  error 
was  prosecuted. 

Mr.  Lewis  Cass  Ledyard  for  plaintiffs  in  error. 
Mr.  Charles  W.  Mullan  for  defendant  in  error. 

MR.  JUSTICE  WHITE,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

Although  the  majority  of  the  supreme  court  of  Iowa 
doubted  the  correctness  of  a  ruling  previously  made  by  that 
court,  nevertheless  it  was  adhered  to  under  the  rule  of  stare 
decisis,  and  was  made  the  basis  of  the  decision  in  his  cause. 
In  (he  previous  case  it  was  held  by  the  supreme  court  of 
Iowa  that,  where  merchandise  was  received  by  a  carrier  with 
a  duty  to  collect  the  price  on  delivery  to  the  consignee,  the 
merchandise  remained  the  property  of  the  consignor,  and 
was  held  by  the  carrier  as  his  agent  with  authority  to  com- 
plete the  sale.  Upon  this  premise  it  was  decided  that  intoxi- 
cating liquors  shipped  C.  O.  D.  from  another  state  were  sub- 
ject to  be  seized  on  their  arrival  in  Iowa,  in  the  hands  of  the 
express  company.  Sustaining,  upon  this  principle,  the  seiz- 
ure in  this  case,  the  supreme  court  of  Iowa  did  not  expressly 
consider  the  defense  based  on  the  commerce  clause  of  the 
Constitution  of  the  United  States,  because  the  court  deemed 
that  its  ruling  on  the  subject  of  the  effect  of  the  C.  O.  D. 
shipment  was  a  wholly  non-Federal  ground,  broad  enough 
to  sastain  the  conclusion  reached.  And  this  the  court  con- 
sidered was  sanctioned  by  O'Neil  v.  Vermont,  144  U.  S.  324, 
36  L.  Ed.  450,  12  Sup.  Ct.  Rep.  693. 

In  accord  with  the  opinion  of  the  supreme  court  of  Iowa 
it  is  insisted  at  bar  that  this  writ  of  error  should  be  dismissed 
for  want  of  jurisdiction,  because  the  decision  below  involved 
00  Federal  question,  and  the  case  of  O'Neil  v.  Vermont,  144 
U.  S.  324,  36  L.  Ed.  4^0,  12  Sup.  Ct.  Rep.  693,  is  relied 
upon.  The  contention  is  untenable.  As  pointed  out  in  Nor- 
folk &  W.  R.  Co.  V.  Sims,  191  U.  S.  446,  48  L.  Ed.  256,  24 
Sup.  Ct.  Rep.  i$i,  the  view  taken  of  the  O'Neal  Case  is  a 
mistaken  one.  True,  in  that  case  the  supreme  court  of  Ver- 
mont gave  to  a  C.  O.  D.  shipment  the  effect  attributed  to 
it  by  the  supreme  court  of  Iowa  in  this  case.  True,  also,  a 
writ  of  error  was  prosecuted  from  this  court  to  the  Vermont 
court  upon  the  assumption  that  the  commerce  clause  of  the 
Constitution  was  involved,  but  this  court  dismissed  the  writ 
of  error  because  it  did  not  appear  that  the  commerce  clause 
of  the  Constitution  was  relied  on  in  the  state  court,  was  in 
anyway  called  to  the  attention  of  that  court,  or  was  passed 
upon  by  it.  As  on  this  record  it  appears  that  the  protection 
of  the  commerce  clause  was  directly  invoked  in  the  state 
court,  it  is  apparent  that  the  O'Neil  Case  is  inapposite. 
And  as,  in  order  to  decide  the  contention  that  the  judgment 
below  rests  upon  an  adequate  non-Federal  ground,  we  must 
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necessarily  consider  bow  far  the  C.  O.  D.  shipment  was  pro- 
tected by  tbe  commerce  clause  of  tbe  Constitution*  wbicb  is 
tbe  question  on  tbe  merits,  we  pass  from  the  motion  to  dis- 
miss to  the  consideration  of  the  rights  asserted  under  tbe 
commerce  clause  of  tbe  Constitution. 

We  can  best  dispose  of  such  asserted  rights  by  a  brief  refer- 
ence to  some  of  tbe  controlling  adjudications  of  this  court 

In  Bowman  v.  Chicago  &  N.  W.  R.  Co.,  125  U.  S.  46s.  31 
L.  Ed.  700,  I  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062,  it  was  held  that  tbe  statutes  of  Iowa  forbidding  common 
carriers  from  bringing  intoxicating  liquors  into  tbe  state  of 
Iowa  from  another  state  or  territory  without  obtaining  a  cer- 
tificate required  by  the  laws  of  Iowa  was  void,  as  being  a 
regulation  of  commerce  between  tbe  states,  and,  therefore, 
that  those  laws  did  not  justify  a  common  carrier  in  Il- 
linois from  refusing  to  receive  and  transport  intoxicating 
liquors  consigned  to  a  point  within  the  state  of  Iowa. 

In  Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  Ed.  128,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681,  it  was  held  that  a  law  of 
the  state  of  Iowa,  forbidding  the  sale  of  liquor  in  that  state* 
could  not  be  made  to  apply  to  liquors  shipped  from  another 
state  into  Iowa,  before  the  merchandise  bad  been  delivered  in 
Iowa,  and  there  sold  in  the  original  package,  without  causing 
the  statute  to  be  a  regulation  of  commerce,  repugnant  to  tbe 
Constitution  of  tbe  United  States.  In  Rhodes  v.  Iowa,  170 
U.  S.  412,  42  L.  Ed.  1088,  18  Sup.  Ct.  Rep.  664,  the  same 
doctrine  was  reiterated,  except  that  it  was  qualified  to  the 
extent  called  for  by  tbe  provisions  of  tbe  act  of  Congress  of 
August  8,  1891  (26  Stat,  at  L.  313,  chap.  728,  U.  S.  Comp. 
Stat.  1901,  p.  3177),  commonly  known  as  tbe  Wilson  act. 
In  that  case  a  shipment  of  intoxicating  liquors  bad  been 
made  into  tbe  state  of  Iowa  from  another  state,  and  the  agent 
of  the  ultimate  railroad  carrier  in  Iowa  was  proceeded  against 
for  an  alleged  violation  of  tbe  Iowa  law,  because,  when  tbe 
merchandise  reached  its  destination  in  Iowa,  he  bad  moved 
the  package  from  the  cai  in  which  it  had  been  transported  to  a 
freight  depot,  preparatory  to  delivery  to  the  consignee.  The 
contention  was  that,  as  by  tbe  Wilson  act,  tbe  power  of  tbe 
state  operated  upon  tbe  property  the  moment  it  passed  the 
state  boundary  line;  therefore  the  state  of  Iowa  had  the  right 
to  forbid  the  transportation  of  the  merchandise  within  tbe 
state,  and  to  punish  those  carrying  it  therein.  This  was  not 
sustained.  The  court  declined  to  express  an  opinion  as  to 
tbe  authority  of  Congress,  under  its  power  to  regulate  com- 
merce, to  delegate  to  tbe  states  tbe  right  to  forbid  tbe  trans- 
portation of  merchandise  froth  one  state  to  another.  It  was, 
however,  decided  that  tbe  Wilson  act  manifested  no  attempt 
on  the  part  of  Congress  to  exert  such  power,  but  was  only  a 
regulation  of  commerce,  since  it  merely  provided,  in  tbe  case  of 
intoxicating  liquors,  that  such  merchandise,  when  transported 
from  one  state  to  another,  should  lose  its  character  as  inter- 
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State  commeice  opon  completion  of  delivery  Doder  tbt  con- 
tract of  interstate  shipment,  and  before  sale  in  the  original 
packages. 

The  doctrine  of  the  foregoing  cases  was  applied  in  Vance 
V.  W.  A.  Vandercook  Co.,  170  U.  S.  438,  442,  42  L.  Ed. 
1 100,  1 102,  18  Sap.  Ct.  Rep.  674,  to  the  right  of  a  citizen  of 
Sonth  Carolina  to  order  from  another  state,  for  his  own  nse, 
merchandise,  consisting  of  intoxicating  liquors,  to  be  de- 
livered in  the  state  of  South  Carolina. 

Coming  to  test  the  ruling  of  the  court  below  by  the  settled 
construction  of  the  commerce  clause  of  the  Constitution,  ez- 
poanded  in  the  cases  just  reviewed,  the  error  of  its  conclusion 
is  manifest.  Those  cases  rested  upon  che  broad  principle  of 
the  freedom  of  commerce  between  the  states,  and  of  the 
right  of  a  citizen  of  one  state  to  freely  contract  to  receive 
merchandise  from  another  state,  and  of  the  equal  right  of  the 
citizen  of  a  state  to  contract  to  send  merchandise  into  other 
states.  They  rested,  also,  upon  the  obvious  want  of  power 
of  one  state  to  destroy  contracts  concerning  interstate  com- 
merce, valid  in  the  states  where  made.  True,  as  suggested 
by  the  court  below,  there  has  been  a  diversity  of  opinion 
concerning  the  effect  of  a  C.  O.  D.  shipment,  some  courts 
holding  that,  under  such  a  shipment,  the  property  is  at  the 
risk  of  the  buyer,  and  therefore  that  delivery  is  completed 
when  the  merchandise  reaches  the  hands  of  the  carrier  for 
transportation ;  others  deciding  that  the  merchandise  is  at 
the  risk  of  the  seller,  and  that  the  sale  is  not  completed  until 
the  payment  of  the  price,  and  delivery  to  the  consignee, 
at  the  point  of  destination. 

Bnt  we  need  not  consider  this  subject.  Beyond  possible 
question,  the  contract  to  sell  and  ship  was  completed  in  Il- 
linois. The  right  of  the  parties  to  make  a  contract  in  Illinois 
for  the  sale  and  purchase  of  merchandise,  and,  in  doing  so,to 
fix  by  agreement  the  time  when  and  condition  on  which  the 
completed  title  should  pass,  beyond  question.  The  shipment 
from  the  state  of  Illinois  into  the  state  of  Iowa  of  the  merchan- 
dise constituted  interstate  commerce.  To  sustain,  therefore, 
the  ruling  of  the  court  below  would  require  us  to  decide  that  the 
law  of  Iowa  operated  in  another  state  so  as  to  invalidate  a  law- 
ful contract  as  to  interstate  commerce  made  in  such  other 
state ;  and,  indeed,  would  require  us  to  go  yet  further,  and 
say  that,  although,  under  the  interstate  commerce  clause, 
a  citizen  in  one  state  had  a  right  to  have  merchandise  con- 
signed from  another  state  delivered  to  him  in  the  state  to 
which  the  shipment  was  made,  yet  that  such  right  was  so 
illusory  that  it  only  obtained  in  cases  where,  in  a  legal  sense, 
the  merchandise  contracted  for  had  been  delivered  to  the  con- 
signee at  the  time  and  place  of  shipment. 

When  it  is  considered  that  the  necessary  result  of  the  rul- 
ing below  was  to  hold  that,  wherever  merchandise  shipped 
from  one  state  to  another  is  not  completely  delivered  to  the 
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buyer  at  the  point  of  shipment  so  as  to  be  at  his  risk  from 
that  moment,  the  movement  of  such  merchandise  is  not  in- 
terstate commerce,  it  becomes  apparent  that  the  principle, 
if  sustained,  would  operate  materially  to  cripple,  if  not  de- 
stroy, that  freedom  of  commerce  between  the  states  which  it 
was  the  great  purpose  of  the  Constitution  to  promote.  If 
upheld,  the  doctrine  would  deprive  a  citizen  of  one  state  of 
his  right  to  order  merchandise  from  another  state  at  the  risk 
of  the  seller  as  to  delivery.  It  would  prevent  the  citizen  of 
one  state  from  shipping  into  another  unless  be  assumed  the 
risk;  it  would  subject  contracts  made  by  common  carriers,  and 
valid  by  the  laws  of  the  state  where  made,  to  the  laws  of 
another  state;  and  it  would  remove  from  the  protection  of 
the  interstate  commerce  clause  all  goods  on  consignment  upon 
any  condition  as  to  delivery,  express  or  implied.  Besides,  it 
would  also  render  the  commerce  clause  of  the  Constitution 
inoperative  as  to  all  that  vast  body  of  transactions  by 
which  the  products  of  the  country  move  in  the  channels  of 
interstate  commerce  by  means  of  bills  of  lading  to  the  ship* 
per's  order,  with  drafts  for  the  purchase  price  attached,  and 
many  other  transactions  essential  to  the  freedom  of  commerce, 
by  which  the  complete  title  to  merchandise  is  postponed  to 
the  delivery  thereof. 

But  general  considerations  need  not  be  further  adverted  to 
in  view  of  prior  decisions  of  this  court  relating  to  the  iden- 
tical question  here  presented.  In  Caldwell  v.  North  Caro* 
lina,  187  U.  S.  622,  47  L.  Ed.  336,  23  Sup.  Ct.  Rep.  229,  the 
facts  were  these:  The  Chicago  Portrait  Company  shipped  to 
Greensboro,  North  Carolina,  by  rail,  consigned  to  its  order, 
certain  pictures  and  frames.  At  Greensboro  the  company 
had  an  agent  who  received  the  merchandise,  put  the  pictures 
and  frames  together,  and  delivered  them  to  the  purchasers 
who  had  ordered  them  from  Chicago.  The  contention  was 
that  the  portrait  company  was  liable  to  a  license  charge  im«* 
posed  by  the  town  of  Greensboro  for  selling  pictures  therein, 
and  this  was  supported  by  the  argument  that,  although  the 
contract  for  sale  was  made  in  Chicago,  it  was  completed  in 
North  Carolina  by  the  assembling  of  the  pictures  and  frames, 
and  the  delivery  there  made.  It  was  held  that  the  license 
could  not  be  collected,  because  the  transaction  was  an  in- 
terstate commerce  one.  In  the  course  of  the  opinion,  after  a 
full  review  of  the  authorities,  it  was  observed  (p.  632,  L.  Ed. 
p.  341,  Sup.  Ct.  Rep.  p.  233): 

''It  would  seem  evident  that  if  the  vendor  had  sent  the 
articles  by  an  express  company,  which  should  collect  on 
delivery,  such  a  mode  of  delivery  would  not  have  subjected 
the  transaction  to  state  taxation.  The  same  could  be  said 
if  the  vendor  himself,  or  by  a  personal  agent,  had  carried 
and  delivered  the  goods  to  the  purchaser.  That  the  articles 
were  sent  as  freight,  by  rail,  and  were  received  at  the  railroad 
station  by  an  agent,  who  delivered  them  to  the  respective 
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porchasers,  in  nowise  changes  the  character  of  the  commerce 
as  interstate." 

Id  Norfolk  &  W.  R.  Co.  v.  Sims,  191  U.  S.  44i>  48  L.  Ed. 
254,  II  R.  R.  R.  634.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  634,  24 
Sap.  Ct.  Rep.  151,  these  were  the  facts:  A  resident  of  North 
Carolina  ordered  from  a  corporation  in  Chicago  a  sewing 
machine.  The  machine  was  shipped  under  a  bill  of  lading  to 
the  order  of  the  buyer,  but  this  bill  of  lading  was  sent  to  the 
express  agent  at  the  point  of  delivery  in  North  Carolina, 
with  instnctions  to  surrender  the  bill  on  payment  of  a  C.  O. 
D.  charge.  The  contention  was  that  the  consummation  of 
the  transaction  by  the  express  agent  in  transferring  the  bill 
of  lading  upon  payment  of  the  C.  O.  D.  charge  was  a  sale  of 
the  machine  in  North  Carolina,  which  subjected  the  company 
to  a  license  tax.  The  contention  was  held  untenable.  Call- 
ing attention  to  the  fact  that  the  contract  of  sale  was  com- 
pleted as  a  contract  in  Chicago,  and  after  reviewing  some  of 
the  authorities  on  the  subject  of  interstate  commerce,  the 
conrt  said  (p.  450,  L.  Ed.  p.  258,  Sup.  Ct  Rep.  p.  154): 

''Indeed,  the  cases  upon  this  subject  are  almost  too  numerous 
for  citation,  and  the  one  under  consideration  is  clearly  con- 
trolled by  them.  The  sewing  machine  was  made  and  sold  in 
another  state,  shipped  to  North  Carolina  in  its  original 
package  for  delivery  to  the  consignee  upon  payment  of  its 
price.  It  had  never  become  commingled  with  the  general 
mass  of  property  within  the  state.  While  technically  the  title 
of  the  machine  may  not  have  passed  until  the  price  was  paid» 
the  sale  was  actually  made  in  Chicago;  and  the  fact  that  the 
price  was  to  be  collected  in  North  Carolina  is  too  slender  a 
thread  upon  which  to  hang  an  exception  of  the  transaction 
from  a  rule  which  would  otherwise  declare  the  tax  to  be  an 
interference  with  interestate  commerce." 

The  controlling  force  of  the  two  cases  last  reviewed  upon 
this  becomes  doubly  manifest  when  it  is  borne  in  mind  that 
the  power  of  the  states  to  levy  general  and  undiscriminating 
taxes  on  merchandise  shipped  from  one  state  into  another 
may  attach  to  such  merchandise  before  sale  in  the  original 
package  when  the  merchandise  has  become  at  rest  within 
the  state,  and  therefore  enjoys  the  protection  of  its  laws,  and 
this  upon  the  well-recognized  distinction  that  the  movement 
of  merchandise  from  state  to  state,  whilst  constituting  inter- 
state commerce,  is  not  an  import  in  the  technical  sense  of 
the  Constitution.  American  Steel  &  Wire  Co.  v.  Speedy 
192  U.  S.  500,  48  L.  Ed.  538,  24  Sup.  Ct.  Rep.  365. 

As  from  the  foregoing  considerations  it  results  that  the 
court  below  erred  in  refusing  to  apply  and  enforce  the  com- 
merce clause  of  the  Constitution  of  the  United  States,  its 
judgment  must  be  reversed. 

The  judgment  of  the  Supreme  Court  of  Iowa  is  reversed, 
and  the  cause  is  remanded  to  that  court  for  proceedings  not 
inconsistent  with  this  opinion. 

MR.  JUSTICE  HARLAN  dissents. 

15  S  S  K— 18 
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W.  O.  JOHNSON,  Petitioner,  v.  SOQTHEJRN  PACIFIC  COMPANY. 
W.  O.  JOHNSON,  PlflF.  in  EJrr.,  r,  SOUTHERN  PACIFIC  COM- 
PANY. 

(Arfi^ued  October  31, 1904,  Decided  December  19,  1904.) 

[25  Sup.  Ct.  Rep.  158.] 

Automatic  Coupler  Act— Application  of  Federal  Statute— Locomotives. 

Locomotives  are  embraced  bj  the  words  "anj  car"  in  the  act  of 
March  2, 1893  (27  Stat,  at  L.  531,  chap.  196,  U.  S.  Comp.  Stat.  1901,  p. 
3174),  §  2,  prohibiting"  common  carriers  from  using  an j  car  in  moving* 
Interstate  commerce  not  equipped  with  automatic  couplers,  althoug^h 
locomotives  were,  elsewhere  in  the  statute,  in  terms  required  to  be 
equipped  with  power  driving-wheel  brakes. 

Same — Rule  for  Construction  of  Statute. 

The  doctrine  that  statutes  in  derogation  of  the  common  law  are  to  be 
construed  strictlj  does  not  demand  that  the  act  of  March  2,  1893  (27 
Stat,  at  L.  531,  shap.  196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  compelling 
interstate  carriers  to  adopt  automatic  couplers,  in  which  there  is  an 
undoubted  intention  to  make  some  change  in  the  existing  law,  should 
be  so  construed  as  to  defeat  the  obvious  object  of  Congress. 

Same — Same. 

The  rule  that  penal  statutes  are  to  be  construed  strictly  does  not  per- 
mit such  a  construction  as  defeats  the  obvious  intention  of  the  le^risla- 
ture. 
Same — Compliance  with  Statute. 

The  equipment  of  a  locomotive  and  a  dining  car  with  automatic 
couplers,  but  of  such  different  t  jpes  as  not  to  couple  with  each  other 
automatically,  does  not  satisfy  the  provision  of  the  act  of  March  2, 1893 
(27  Stat,  at  L.  531,  chap.  196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  §  2,  pro- 
hibiting common  carriers  from  using  any  car  in  moving  interstate 
commerce  not  equipped  with  couplers  coupling  automatically  by 
impact,  and  which  can  be  uncoupled  without  the  necessity  of  men 
g-oing  between  the  ends  of  the  cars. 
Same— Compliance  with  Statute. 

Automatic  couplers  which  will  both  couple  and  can  be  nnconpled 
without  the  necessity  of  men  going  between  the  cars  are  what  are 
meant  by  the  provision  of  the  act  of  March  2, 1893  (27  Stat,  at  L.  531, 
chap.  196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  §  2,  prohibiting  common 
carriers  from  using  any  car  in  moving  interstate  commerce  not 
equipped  with  "couplers  coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men  going  between  the  ends 
of  the  cars." 
Same— Application  of  Statute— Dining  Car.* 

A  dining  car  in  constant  use  is,  while  waiting  for  the  train  to  l>e 
made  up  for  its  next  interstate  trip,  "used  in  moving  interstate  traffic" 
•within  the  meaning  of  the  act  of  March  2, 1893  (27  Stat,  at  L.  531,  chap. 
196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  §  2,  requiring  common  carriers  to 
equip  with  automatic  couplers  any  car  so  used. 

On  writ  of  certiorari  to  tbe  United  States  Circuit  Court  of 
Appeals  for  tbe  Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for  the  District  of 
Utah,  entered  on  a  directed  verdict  in  favor  of  defendant  in  an 
action  to  recover  damages  for  personal  injuries.     Also 

In  error  to  the  United  States  Circuit  Court  of  Appeals  for 

*For  authorities  in  this  series  on  the  question  whether  or  not  a  car- 
rier was  engaged  in  moving  interstate  commerce  on  a  certain  occasion, 
see  foot-note  appended  to  United  States  v.  Geddes  (C.  C.  A.),  12  R.  R. 
R.  497,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  497,  where  all  preceding  author- 
ities in  this  series  are  collected. 
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the  Eighth  Circuit  to  review  the  same  jadgment.    Jadgments 
of  both  courts  reversed  and  the  cause  remanded  to  the  Cir- 
cuit Court,  with  instructions  to  set  aside  the  verdict,   and 
award  a  new  trial. 
See  same  case  below,  54  C.  C.  A.  so8,  117  Fed.  462. 

Statement  by  MR.  CHIEF  JUSTICE  FULLER: 

Johnson  brought  this  action  in  the  district  court  of  the  first 
judicial  district  of  Utah  against  the  Southern  Pacific  Company 
to  recover  damages  for  injuries  received  while  employed  by 
that  company  as  a  brakeman.  The  case  was  removed  to  the 
circuit  court  of  the  United  States  for  the  district  of  Utah  by 
defendant  on  the  ground  of  diversity  of  citizenship. 

The  facts  were  briefly  these:  August  s,  1900,  Johnson  was 
acting  as  head  brakeman  on  a  freight  train  of  the  Southern 
Pacific  Company,  which  was  making  its  regular  trip  between 
San  Francisco,  California,  and  Ogden,  Utah.  On  reaching 
the  town  of  Promontory,  Utah,  Johnson  was  directed  to 
uncouple  the  engine  from  the  train  and  couple  it  to  a  dining 
car,  belonging  to  the  company,  which  was  standing  on  a  side 
track,  for  the  purpose  of  turning  the  car  around  preparatory 
to  its  being  picked  up  and  put  on  the  next  west-bound  passen- 
ger train.  The  engine  and  the  dining  car  were  equipped, 
respectively,  with  the  Janney  coupler  and  the  Miller  hook, 
so  called,  which  would  not  couple  together  automatically  by 
impact,  and  it  was,  therefore,  necessary  for  Johnson,  &nd  he 
was  ordered,  to  go  between  he  engine  and  the  dining  car,  to 
accomplish  the  coupling.  In  so  doing  Johnson's  hand  was 
caught  between  the  engine  bumper  and  the  dining  car 
bumper,  and  crushed,  which  necessitated  amputation  of  the 
hand  above  the  wrist. 

On  the  trial  of  the  case,  defendant,  after  plaintiff  had 
rested,  moved  the  court  to  instruct  the  jury  to  find  in  its 
favor,  which  motion  was  granted,  and  the  jury  found  a  ver- 
dict accordingly,  on  which  judgment  was  entered.  Plaintiff 
carried  the  case  to  the  circuit  court  of  appeals  for  the  eighth 
circuit,  and  the  judgment  was  affirmed.  54  C.  C.  A.  $08, 
117  Fed.  462. 

Messrs.  W.  L.  Maginnis,  L.  A.  Shaver,  and  John  M.  Git- 
terman  for  Detitioner  and  plaintiff  in  error. 

Messrs.  Maxwell  Evarts,  Martin  L.  Clardy,  and  Henry  G. 
Herbel  for  respondent  and  defendant  in  error. 

Solicitor  General  Hoyt  and  Attorney  General  Moody  for 
the  United  States. 

MR.  CHIEF  JUSTICE  FULLER  delivered  the  opinion 
of  the  court : 

This  case  was  brought  here  on  certiorari,  and  also  on 
writ  of  error,  and  will  be  determined  on  the  merits,  without 
discussing  the  question  of  jurisdiction  as  between  the  one 
writ  and  the  other.     Pullman's  Palace  Car.   Co.  v.  Central 
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Transp.  Co.,  171  U.  S.  138,  i4Sf  43  L*  Ed*  108.  iii,  18  Sap. 
Ct.  Rep.  808. 

The  plaintiff  claimed  that  he  was  relieved  of  assamption  of 
risk  under  common-law  rules  by  the  act  of  Congress  of 
March  2,  1893  (27  Stat,  at  L.  531,  chap.  196,  U.  S.  Comp. 
Stat,  igoirp.  3i74)f  entitled  ''An  Act  to  Promote  the  Safety 
of  Employees  and  Travelers  upon  Railroads  by  Compelling 
Common  Carriers  Engaged  in  Interstate  Commerce  to  Equip 
their  Cars  with  Automatic  Couplers  and  Continuous  Brakes 
and  their  Locomotives  with  Driving-Wheel  Brakes,  and  for 
Other  Purposes." 

The  issues  involved  questions  deemed  of  such  general 
importance  that  the  government  was  permitted  to  file  brief 
and  be  heard  at  the  bar. 

The  act  of  1893  provided: 

''That  from  and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety  eight,  it  shall  be  unlawful  for  any  com- 
mon carrier  engaged  in  interstate  commerce  by  railroad*  to 
use  on  its  line  any  locomotive  engine  in  moving  interstate 
trafBc  not  equipped  with  a  power  driving-wheel  brake  and 
appliances  for  operating  the  train-brake  system.     .     .     . 

"Sec.  2.  That  on  and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-eight,  it  shall  be  unlawful  for  any  such 
common  carrier  to  haul  or  permit  to  be  hauled  or  used  on  its* 
line  any  car  used  in  moving  interstate  traffic  not  equipped 
with  couplers  coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men  going  between 
the  ends  of  the  cars." 

"Sec.  6.  That  any  such  common  carrier  using  any  locomo- 
tive engine,  running  any  train,  or  hauling  or  permitting  to 
be  hauled  or  used  on  its  line  any  car  in  violation  of  any  of 
the  provisions  of  this  act,  shall  be  liable  to  a  penalty  of  one 
hundred  dollars  for  each  and  every  such  violation,  to  be  re- 
covered in  a  suit  or  suits  to  be  brought  by  the  United  States 
District  Attorney  in  the  district  court  of  the  United  States 
having  jurisdiction  in  the  locality  where  such  violation  shall 
have  been  committed,  and  it  shall  be  the  duty  of  such  district 
attorney  to  bring  such  suits  upon  duly  verified  information 
being  lodged  with  him  of  such  violation  having  occurred." 

"Sec.  8.  That  any  employee  of  any  such  common  carrier 
who  may  be  injured  by  any  locomotive,  car,  or  train  in  use 
contrary  to  the  provision  of  this  act  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby  occasioned,  al« 
though  continuing  in  the  employment  of  such  carrier  after 
the  unlawful  use  of  such  locomotive,  car,  or  train  had  been 
brought  to  his  knowledge." 

The  circuit  court  of  appeals  held,  in  substance,  Sanborn,  J., 
delivering  the  opinion  and  Lochren,  J.,  concurring,  that 
the  locomotive  and  car  were  both  equipped  as  required  by  the 
act,  as  the  one  had  a  power  driving-wheel  brake  and  the  other 
a  coupler;  that  §  2  did  not  apply  to  locomotives;  that  at  the 
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time  of  the  accident  the  dioiDK  car  was  Dot  ''used  in  moving 
interstate  traffic;"  and,  moreover,  that  the  locomotive,  as 
well  as  the  dining  car,  was  fnrnisbed  with  an  automatic 
coupler,  so  that  each  was  equipped  as  the  statute  required  if 
82  applied  to  both.  Thayer,  J.,  concurred  in  the  judgment 
on  the  latter  irround,  but  was  of  opinion  that  locomotives 
were  incladed  by  the  words  ''any  car"  in  the  2d  section,  and 
that  the  dining  car  was  being  ''used  in  moving  interstate 
traffic." 

We  are  unable  to  accept  these  conclusions,  notwithstand- 
ing the  able  opinion  of  the  majority,  as  they  appear  to  us 
to  be  inconsistent  with  the  plain  intention  of  Congress,  to 
defeat  the  object  of  the  legislation,  and  to  be  arrived  at  by 
ao  inadmissible  narrowness  of  construction. 

The  intentioo  of  Congress,  declared  in  the  preamble  and  in 
f§  I  and  2  of  the  act,  was  "to  promote  the  safety  of  em« 
ployees  and  travelers  upon  railroads  by  compelling  common 
canries  engaged  in  interstate  commerce  to  equip  their  cars 
with  antomatic  couplers  and  continuous  brakes  and  their 
locomotives  inrith  driving-wheel  brakes,"  those  brakes  to  be 
accompanied  iwith  "appliances  for  operating  the  train  brake 
system ;"  and  every  car  to  be  "equipped  with  couplers  coup- 
Hds  automatically  by  impact,  and  which  can  be  uncoupled 
without  the  necessity  of  men  going  between  the  ends  of  the 
cars,"  whereby  the  danger  and  risk  consequent  on  the  exist- 
ing system  ivas  averted  as  far  as  possible. 

The  present  case  is  that  of  an  injured  employee,  and    in- 
volves the    application  of  the  act  in  respect  of  automatic 
conplers,  the  preliminary  question  being  whether  locomotives 
are  required  to  be  equipped  with  such  couplers.     And   it  is 
Qot  to  be  snccessfuUy  denied  that  they  are  so  required    if 
the  words  *' any  car"  of  the    2d    section    were    intended  to 
embrace,  and  do  embrace,  locomotives.     But  it  Is  said  that 
this  cannot  be  so  because  locomotives  were  elsewhere,  in 
terms,  required   to   be  equipped  with  power  driving-wheel 
brakes,  and  that  the  rule  that  the  expression  of  one  thing 
excludes  another  applies.     That,  however,  is  a  question  of 
intention,  and  as  there  was  special  reason  for  requiring  loco- 
motives to  be  equipped  with  power  driving-wheel  brakes,  if  it 
were  also  necessary  that  locomotives  should  be  equipped  with 
automatic   couplers,   and  the  word  "car"  would  cover  loco- 
motives, then  the  intention  to  limit  the  equipment  of  loco- 
motives to  power  driving-wheel  brakes,  because  they  were 
separately  mentioned,  could  not  be  imputed.     Now  it  was  as 
necessary  for  the  safety  of  employees  in  coupling  and  uncoup- 
ling that   locomotives  should  be  equipped  with  automatic 
couplers  as  it  was  that  freight  and  passenger  and  dining  cars 
should  be;  perhaps  more  so,  as  Judge  Thayer  suggests,  "since 
engines  have  occasion  to  make  couplings  more  frequently." 
And  manifestly  the  word  "car"  was  used  in  its  generic  sense. 
There  is  nothing  to  indicate  that  any  particular  kind  of  car  was 
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meant.  Tested  by  context,  subject  matter,  and  object,  ''any 
car''  meant  all  kinds  of  cars  running  on  the  rails,  including 
locomotives.  And  this  view  is  supported  by  the  dictionary 
definitions  and  by  many  judicial  decisions,  some  of  them  hav- 
ing been  rendered  in  construction  of  this  act.  Winkler  v. 
Philadelphia  &  R.  R.  Co.,4Penn.  (Del.)  3S7.  53  Atl.  90; 
Fleming  v.  Southern  R.  Co.,  131  N.  C.  476, 42  S.  E.  905;  East 
St.  Louis  Connecting  R.  Co.  v.  O'Hara,  150  IlL  580,  37  N. 
E.  917;  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412, 
II  So.  262;  Thomas  v.  Georgia  R.  &  Bkg.  Co.,  38  Ga.  222; 
New  York  v.  Third  Ave.  R.  Co.,  117  N.  Y.  404,  22  N.  E.  755; 
Benson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  75  Minn.  163,  74 
Am.  St.  Rep.  444,  77  N.  W.  798. 

The  result  is  that  if  the  locomotive  in  question  was  not 
equipped  with  automatic  couplers,  the  company  failed  to  com- 
ply with  the  provisions  of  the  act.  It  appears,  however^ 
that  this  locomotive  was  in  fact  equipped  with  automatic 
couplers,  as  well  as  the  dining  car;  but  that  the  couplers  00 
each,  which  were  of  different  types,  would  not  couple  with 
each  other  automatically,  by  impact,  so  as  to  render  it  unnec- 
essary for  men  to  go  between  the  cars  to  couple  and  uncouple. 

Nevertheless,  the  circuit  court  of  appeals  was  of  opinion  that 
it  would  be  an  unwarrantable  extension  of  the  terms  of  the 
law  to  hold  that  where  the  couplers  would  couple  automati- 
cally with  couplers  of  their  own  kind,  the  couplers  must  so 
couple  with  couplers  of  different  kinds.  But  we  think  that 
what  the  act  plainly  forbade  was  the  use  of  cars  which  could 
not  be  coupled  together  automatically  by  impact,  by  means  of 
the  couplers  actually  used  on  the  cars  to  be  coupled.  The 
object  was  to  protect  the  lives  and  limbs  of  railroad  em- 
ployees by  rendering  it  unneces£ary  for  a  man  operating  the 
couplers  to  go  between  the  end  of  the  cars;  and  that  object 
would  be  defeated,  not  necessarily  by  the  use  of  automatic 
couplers  of  different  kinds,  but  if  those  different  kinds  would 
not  automatically  couple  with  each  other.  The  point  was 
that  the  railroad  companies  should  be  compelled,  respect- 
ively, to  adopt  devices,  whatever  they  were,  which  would 
act  so  far  uniformly  as  to  eliminate  the  danger  consequent  on 
men  going  between  the  cars. 

If  the  language  used  were  open  to  construction,  we  are  con- 
strained to  say  that  the  construction  put  upon  the  act  by  the 
circuit  court  of  appeals  was  altogether  too  narrow. 

This  strictness  was  thought  to  be  required  because  the 
common-law  rule  as  to  the  assumption  of  risk  was  changed 
by  the  act,  and  because  the  act  was  penal. 

The  dogma  as  to  the  strict  construction  of  statutes  in  dero- 
gation of  the  common  law  only  amounts  to  the  recognition  of 
a  presumption  against  an  intention  to  change  existing  law; 
and  as  there  is  no  doubt  of  that  intention  here,  the  extent  of 
the  application  of  the  change  demands  at  least  no  more 
rigorous  construction  than  would  be  applied  to  penal  laws. 
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And,  as  Chief  Justice  Parker  remarked,  concediog  that  stat- 
ates  in  derogation  of  the  common  law  are  to  be  construed 
strictly,  ^'They  are  also  to  be  construed  sensibly,  and  with  a 
view  to  the  object  aimed  at  by  the  legislature/'  Gibson  v. 
Jenney,  15  Mass.  209. 

The  primary  object  of  the  act  was  to  promote  the  public 
welfare  by  securing  the  safety  of  employees  and  travelers;  and 
it  was  in  that  aspect  remedial;  while  for  violations  a  penalty 
of  $100,  recoverable  io  a  civil  action,  was  provided  for,  and  in 
that  aspect  it  was  penal.  But  the  design  to  give  relief  was 
more  dominant  than  to  inflict  punishment,  and  the  act  might 
well  be  held  to  fall  within  the  rule  applicable  to  statutes  to 
prevent  fraud  upon  the  revenue,  and  for  the  collection  of  cus- 
toms,— that  rule  not  requiring  absolute  strictness  of  construc- 
tion. Taylor  V.  United  States,  3  How.  197,  11  L.  Ed.  559; 
United  States  v.  Stowell,  133  U.  S.  i,  12,  33  L.  Ed.  555,  558* 
10  Snp.  Ct.  Rep.  244,  and  cases  cited.  And  see  Farmers'  & 
M.  Nat.  Bank  v.  Dearing,  91  U.  S.  29,  35,  23  L.  Ed.  196^ 
199;  Gray  v.  Bennett,  3  Met.  529. 

Moreover,  it  is  settled  that  ''though  penal  laws  are  to  be 
construed  strictly,  yet  the  intention  of  the  legislature  must 
govern  in  the  construction  of  penal  as  well  as  other  statutes; 
and  they  are  not  to  be  construed  so  strictly  as  to  defeat  the 
obvions  intention  of  the  legislature."  United  States  v. 
Lacher,  134  U.  S.  624,  33  L.  Ed.  1080,  10  Sup.  Ct.  Rep.  625. 
In  that  case  we  cited  and  quoted  from  United  States  v.  Winn^ 
3  Sumn.  209,  Fed.  Cas.  No.  16,740,  in  which  Mr.  Justice 
Story,  referring  to  the  rule  that  penal  statutes  are  to  be 
construed  sttictly,  said : 

''I  agree  to  that  rule  in  its  true  and  sober  sense;  and  that 
is,  that  penal  statutes  are  not  to  be  enlarged  by  implication, 
or  extended  to  cases  not  obviously  within  their  words  and 
purport.  But  where  the  words  are  general,  and  include  va- 
rious classes  of  persons,  I  know  of  no  authority  which  would 
justify  the  court  in  restricting  them  to  one  class,  or  in  giving 
them  the  narrowest  interpretation,  where  the  mischief  to  be 
redressed  by  the  statute  is  equally  applicable  to  all  of  them. 
And  where  a  word  is  used  in  a  statute  which  has  various 
known  signiiications,  I  know  of  no  rule  that  requires  the 
court  to  adopt  one  in  preference  to  another,  simply  because 
it  is  more  restrained,  if  the  objects  of  the  statute  equally 
apply  to  the  largest  and  broadest  sense  of  the  word.  In  short, 
it  appears  to  me  that  the  proper  course  in  all  these  cases  is 
to  search  out  and  follow  the  true  intent  of  the  legislature,  and 
to  adopt  that  sense  of  the  words  which  harmonizes  best  with 
the  context,  and  promotes  in  the  fullest  manner  the  apparent 
policy  and  objects  of  the  legislature." 

Tested  by  these  principles,  we  think  the  view  of  the  circuit 
court  of  appeals,  which  limits  the  2d  section  to  merely  pro- 
viding automatic  couplers,  does  not  give  due  effect  to  the 
irords  ''coupling  automatically  by  impart,  and  which  can  be 
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uncoupled  without  the  necessity  of  men  going  between  the 
cars/'  and  cannot  be  sustained. 

We  dismiss,  as  without  merit,  the  suggestion  which  has  been 
made,  that  the  words  "without  the  necessity  of  men  going 
between  the  ends  of  the  cars, "  which  are  the  test  of  com- 
pliance with  §  2,  apply  only  to  the  act  of  uncoupling.  The 
phrase  literally  covers  both  coupling  and  uncoupling;  and  if 
read,  as  it  should  be,  with  a  comma  after  the  word  ''un- 
coupled," this  becomes  entirely  clear.  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Voelker,  129  Fed.  522;  United  States  v.  Lacber, 
134  U.  S.  624,  33  L.  Ed.  1080,  10  Sup.  Ct.  Rep.  625.^ 

The  risk  in  coupling  and  uncoupling  was  the  evil  sought 
to  be  remedied,  and  that  risk  was  to  be  obviated  by  the  use 
of  couplers  actually  coupling  automatically.  True,  no  par- 
ticular design  was  required,  but,  whatever  the  devices  used, 
they  were  to  be  effectively  interchangeable.  Congress  was 
not  paltering  in  a  double  sense.  And  its  intention  is  found 
''in  the  language  actually  used,  interpreted  according  to  its 
fair  and  obvious  meaning."  United  States  v.  Harris,  177 
U.  S.  309,  44  L.  Ed.  782,  20  Sup.  Ct.  Rep.  609. 

That  this  was  the  scope  of  the  statute  is  confirmed  by  the 
circumstances  surrounding  its  enactment,  as  exhibited  in  pub- 
lic documents  to  which  we  are  at  liberty  to  refer.  Binns  v. 
United  States,  194  U.  S.  486,  49;,  48  L.  Ed.  1087,  1091,  24 
Sup.  Ct.  Rep.  810;  Church  of  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  463,  36  L.  Ed.  226,  229,  12  Sup.  Ct. 
Rep.  511. 

President  Harrison,  in  his  annual  messages  of  1889,  1890, 
1891,  and  1892,  earnestly  urged  upon  Congress  the  necessity 
of  legislation  to  obviate  and  reduce  the  loss  of  life  and  the  in- 
juries due  to  the  prevailing  method  of  coupling  and  braking. 
In  his  first  message  he  said:  "It  is  competent,  I  think,  for 
Congress  to  require  uniformity  in  the  construction  of  cars 
used  in  interstate  commerce,  and  the  use  of  improved  safety 
appliances  upon  such  trains.  Time  will  be  necessary  to 
make  the  needed  changes,  but  an  earnest  and  intelligent  be- 
ginning should  be  made  at  once.  It  is  a  reproach  to  our  civ- 
ilization that  any  class  of  .Amercian  workmen  should,  in  the 
pursuit  of  a  necessary  and  useful  vocation,  be  subjected  to 
a  peril  of  life  and  limb  as  great  as  that  of  a  soldier  in  time 
of  war. ' ' 

And  he  reiterated  his  recommendation  in  succeeding  mes- 
sages, saying  in  that  for  1892:  "Statistics  furnished  by  the 
Interstate  Commerce  Commission  show  that  during  the  year 
ending  June  30,  1891,  there  were  forty-seven  different  styles  of 
car  couplers  reported  to  be  in  use,  and  that  during  the  same 
period  there  was  2,660  employees  killed  and  26,140  injured. 
Nearly  16  per  cent,  of  the  deaths  occurred  in  the  coupling 
and  uncoupling  of  cars,  and  over  36  per  cent,  of  the  injuries 
had  the  same  origin." 

The  Senate  report  of  the  first  session  of  the  Fifty-second 
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Congress  (No.  1049)  and  the  Hoase  report  of  the  same  session 
(No.  1678)  set  ont  the  numeroas  and  increasincr  casnal- 
ties  doe  to  coupling,  the  demand  for  protecting,  an  the  neces- 
sity of  antomatic  couplers,  coupling  interchangeably.  The 
difficalties  in  the  case  were  fully  expounded  and  the  result 
reached  to  require  an  automatic  coupling  by  impacts  so  as  to 
render  it  unnecessary  for  men  to  go  between  the  cars;  while 
no  particular  device  or  type  was  adopted,  the  railroad  com- 
panies being  left  free  to  work  out  the  details  for  themselves, 
ample  time  being  given  for  that  purpose.  The  law  gave  five 
years,  and  that  was  enlarged,  by  the  Interstate  Commerce 
Commission,  as  authorized  by  law,  two  years,  and  subse- 
quently seven  months,  making  seven  years  and  seven  months 
in  all. 

The  diligence  of  counsel  has  called  our  attention  to 
changes  made  in  the  bill  in  the  course  of  its  passage,  and  to 
the  debates  in  the  Senate  on  the  report  of  its  committee. 
24  Cong.  Rec,  pt.  2,  pp.  1246,  1273  et  seq.  These  demon- 
strate that  the  difficulty  as  to  interchangeability  was  fully  in 
the  mind  of  Congress,  and  was  assumed  to  be  met  by  the  lan- 
guage which  was  used.  The  essential  degree  of  uniformity 
was  secured  by  providing  that  the  couplings  must  couple 
automatically  by  impact  without  the  necessity  of  men  going 
between  the  ends  of  the  cars. 

In  the  present  case  the  couplings  would  not  work  together; 
Johnson  was  obliged  to  go  between  the  cars;  and  the  law  was 
oot  complied  with. 

March  2,  1903  (32  Stat,  at  L.  943,  chap.  976),*  an  act  in 
amendment  of  the  act  of  1893  ^as  approved,  which  provided, 
among  other  things,  that  the  provisions  and  requirements  of 
the  former  act  "shall  be  held  to  apply  to  common  carriers 
by  railroads  in  the  territories  and  the  district  of  Columbia, 
and  shall  apply  in  all  cases,  whether  or  not  the  couplers  brought 
together  are  of  the  same  kind,  make,  or  type;"  and  "shall 
be  held  to  apply  to  all  trains,  locomotives,  tenders,  cars,  and 
similar  vehicles  used  on  any  railroad  engaged  in  interstate 
commerce." 

This  act  was  to  take  efiect  September  ist,  1903,  and 
nothing  in  it  was  to  be  held  or  construed  to  relieve  any  com- 
mon carrier  "from  any  of  the  provisions,  powers,  duties, 
liabilities,  or  requirements"  of  the  act  of  1893,  all  of  which 
should  apply  except  as  specifically  amended. 

As  we  have  no  doubt  of  the  meaning  of  the  prior  law,  the 
subsequent  legislation  cannot  be  regarded  as  intended  to 
operate  to  destroy  it.  Indeed,  the  latter  act  is  affirmative  and 
declaratory;  and,  in  efiect,  only  construed  and  applied  the 
former  act.  Bailey  v.  Clark,  21  Wall.  284,  22  L.  Ed.  651; 
United  States  v.  Freeman,  3  How.  556,  11  L.  Ed.  724;  Cope 
V.  Cope,  137  U.  S.  682,  34  L.  Ed.  832,  11  Sup.  Ct.  Kep.  222; 
Wetmorev.  Markoe,  I95»  U.  S. ,post.  p.  172,2s  Sup.  Ct. 

*U.  S.  Comp.  St.  Sttpp.  1903,  p.  367. 
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Rep.  173.  This  legislative  recognition  of  the  scope  of  the 
prior  law  fortifies,  and  does  not  weaken,  the  conclusion  at 
which  we  haVe  arrived. 

Another  ground  on  which  the  decision  of  the  circuit  court 
of  appeals  was  rested  remains  to  be  noticed.  That  court 
held  by  a  majority  that,  as  the  dining  car  was  empty  and  had 
not  actually  entered  upon  its  trip,  it  was  not  used  in  moving 
interstate  trafiBc,  and  hence  was  not  within  the  act.  Tbe 
dining  car  had  been  constantly  used  for  several  years  to  furnish 
meals  to  passengers  between  San  Fralvcisco  and  Ogden,  and 
for  no  other  purpose.  On  the  day  of  tpe  accident  the  east- 
bound  train  was  so  late  that  it  was  foui^d  that  the  car  could 
not  reach  Ogden  in  time  to  return  on  ,the  next  westbound 
train  according  to  intention,  and  it  was  therefore  dropped  off 
at  Promontory,  to  be  picked  up  by  that  train  as  it  came  along 
that  evening. 

The  presumption  is  that  it  was  stocked  for  the  return ; 
and  as  it  was  not  anew  car,  or  a  car  just  from  the  repair  shop^ 
on  its  way  to  its  field  of  labor,  it  was  not  ''an  empty,"  as  that 
term  is  sometimes  used.  Besides,  whether  cars  are  empty 
or  loaded,  the  danger  to  employees  is  practically  the  same, 
and  we  agree  with  the  observation  of  District  Judge  Shiras» 
in  Voelker  v.  Chicago,  M.  &  St.  P.  R.  Co.,  116  Fed.  867,  that 
"it  cannot  be  true  that  on  the  eastern  trip  the  provisions  of 
the  act  of  Congress  would  be  binding  upon  the  company,  be- 
cause the  cars  were  loaded,  but  would  not  be  binding  upon 
the  return  trip,  because  the  cars  are  empty." 

Counsel  urges  that  the  character  of  the  dining  car  at  the 
time  and  place  of  the  injury  was  local  only,  and  could  not 
be  changed  until  the  car  was  actually  engaged  in  interstate 
movement,  or  being  put  into  a  train  for  such  use,  and  Cole  v. 
Errol,  116  U.  S.  517,  29  L.  Ed.  715,  6  Sup.  Ct.  Rep.  475,  is 
cited  as  supporting  that  contention.  In  Coe  v.  Etrol  it  was 
held  that  certain  logs  cut  in  New  Hampshire,  and  hauled  to 
a  river  in  order  that  they  might  be  transported  to  Main,  were 
subject  to  taxation  in  the  former  state  before  transportation 
had  begun. 

The  distinction  between  merchandise  which  may  become 
an  article  of  interstate  commerce,  or  may  not,  and  an  in- 
strument regularly  used  in  moving  interstate  commerce, 
which  has  stopped  temporarily  in  making  its  trip  between 
two  points  in  different  states,  renders  this  and  like  cases 
inapplicable. 

Confessedly  this  dining  car  was  under  the  control  of  Con- 
gress while  in  the  act  of  making  its  interstate  journey,  and 
in  our  judgment  it  was  equally  so  when  waiting  for  the  train 
to  be  made  up  for  the  next  trip.  It  was  being  regularly  used 
in  the  movement  of  interstate  traffic,  and  so  within  the  law. 

Finally,  it  is  argued  that  Johnson  was  guilty  of  such  con- 
tributory negligence  as  to  defeat  recovery,  and  that,  there- 
fore, the  judgment  should  be  affirmed.     But  the  circuit  court 
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of  appeals  did  not  consider  this  question*  nor  apparently  did 
the  circait  '^oart.  and  we  do  not  feel  constrained  to  inqaire 
whether  it  could  have  been  open  under  §  8,  or,  if  so,  whether 
it  shoald  have  been  left  to  the  jury,  under  proper  instructions. 
The  judgment  of  the  Circuit  Court  of  Appeals  is  reversed ; 
the  jadfi^ment  of  the  Circuit  Court  is  also  reversed,  and  the 
caase  remanded  to  that  court  with  instructions  to  set  aside 
the  verdict,  and  award  a  new  trial. 


ILLINOIS  CENT.  R.  CO.  v.  HEAD. 

(Conrt  of  Appeals  of  Kentucky,  Feb.  9,  1905.) 

[84  8.  W.  Rep.  751.] 

InfJanta^Titla  of  Action. 

Where  an  action  U  for  damag^ea  to  an  infant,  it  should  be  broug'ht  in 
his  name  by  his  statutory  s^uardian. 

Carriers  of  Passangere— Delay  in  Furnishing  Transportation— Breach 
of  Contract — Damages.* 
Where  a  railroad  company  merely  contracts  to  furnish  transports- 
tion,  without  being  notified  what  the  trip  is  for,  the  measure  of  dam- 
ages for  its  negligent  delay  in  furnishing  it  is  merely  compensation 
for  the  loss  of  time  and  for  any  expenses  incurred  during  the  delay. 

Appeal  from  Circait  Court,  Mablenberg  County. 

"To  be  officially  reported." 

Action  by  Fred  Head,  guardian,  against  the  Illinois  Cen- 
tral Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

Jonson  &  Wicklitfe,  Pirtle  &  Trabue,  and  J.  M.    Dickin- 
son, for  appellant. 
R.  Y.  Thomas,  Jr.,  for  appellee. 

HOBSON,  C.  J.  George  Head  died  on  April  28,  1901,  at 
Greenville,  Ky.  His  son  Rupert  Head  was  then  in  St. 
Louis.  His  son  Fred  Head,  who  was  at  home,  on  the  29th 
went  to  the  uptown  telegraph  office  to  telephone  out  to  the 
railroad  station  and  ask  what  the  fare  from  St.  Louis  to 
Greenville  was,  and  was  told  that  it  was  $8.  By  ap  arrange- 
ment made  with  the  agent  through  one  Jarvis,  he  paid  Jarvis 
the  $8 ;  and,  Jarvis  having  told  the  agent  that  the  money  was 
deposited  with  him,  the  agent  wired  a  ticket  to  St.  Louis  for 
Rupert  Head,  his  telegram  being  as  follows: 

'^Greenville,  4/29.  Ticket  Agent,  St.  Louis,  Mo. :  Pleas 
furnish  R.  Head  ticket  St.  Louis  to  Greenville,  Kentucky, 
notify  when  done  and  I  will  remit  to  cover.  T.  L.  Patter- 
son/*  

*As  to  what  damages  may  be  recovered  for  failure  to  carry,  or  delay 
m  carrying  a  passenger,  see  foot-note  appended  to  Schmidt  v,  Cleve- 
land, C.  C.  Sl  St.  L.  Ry.  Co.  (Ky.),  12  R.  R.  R.  149,  S5  Am.  Sl  Eng.  R. 
Cas.,  N.  S.,  149  ;  foot-note  appended  to  Chiles  v.  Southern  Ry.  (S.  Car.), 
12  R.  R.  R.  750,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  750. 
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Thereupon  Fred  Head  sent  from  the  telegraph  office  where 
he  was  uptown  the  following  message: 

"4/29.  1901.  Dated,  Greenville,  Ky.  To  R.  Head.  840 
Chato  Ave. :  Call  Illinois  Central  for  ticket  arrive  here  eleven 
to-morrow  sure.     Fred  Head." 

The  purpose  of  the  arrangement  was  to  get  Rupert 
Head  to  Greenville  in  time  for  his  father's  funeral  the  next 
day,  the  understanding  being  that  the  connections  were  such 
that  he  would  reach  there  by  11  a.  m. 

Patterson's  telegram  went  to  the  agent  at  the  Union  Sta- 
tion. Rupert  Head,  on  getting  his  telegram,  went  to  the 
city  office  of  the  railroad  company,  where  he  was  told  by  the 
person  to  whom  he  applied,  who  was  selling  tickets,  that 
that  was  the  place  for  his  ticket  to  be,  but  it  bad  not  come. 
This  was  said  after  he  had  showed  the  agent  his  telegram. 
He  went  back  several  times,  but  was  each  time  told  the 
ticket  had  not  come,  and,  after  two  days'  delay,  went  down 
to  the  Union  Station,  with  the  intention  of  trying  to  come 
home  in  some  other  way,  and  found  his  ticket  there.  He 
reached  home  after  his  father  was  buiied,  and  this  action  was 
filed  to  recover  damages  for  the  delay.  Judgment  was  ren- 
dered against  the  company  in  the  sum  of  $200,  and  it  ap- 
peals. 

The  suit  was  brought  in  the  name  of  ''Fred  Head,  statu- 
tory guardian  of  Rupert  Head,  suing  for  the  use  and  benefit 
of  said  Rupert  Head."  The  guardian  had  sustained  no  loss 
by  the  delay  of  Rupert  Head.  The  cause  of  action  was  in 
the  infant,  and  should  have  been  brought  in  his  name  by 
Fred  Head  as  his  statutory  guardian.  This  seems  to  be  what 
the  pleader  was  aiming  to  do,  and  the  petition  may  be 
amended  so  as  to  make  Rupert  Head  party  plaintifi,  suing 
by  Fred  Head  as  his  statutory  guardian. 

The  court  gave  the  jury  the  following  instruction  as  to  the 
measure  of  damages:  "The  measure  of  damages,  if  any,  is 
such  a  sum  of  money  as  will  reasonably  and  fairly  compen- 
sate plaintifi  for  any  mental  suffering,  if  any,  caused  to  him 
by  the  negligent  failure,  if  any,  of  the  defendant  to  deliver 
the  ticket  aforesaid,  if  it  did  fail,  and  the  mental  suffering,  if 
any,  caused  to  him  by  the  failure  to  be  present  at  the  funeral 
of  his  father."  In  giving  this  instruction  the  court  followed 
the  rule  announced  by  this  court  in  the  telegraph  cases 
where  there  is  negligence  in  delivering  social  telegrams 
announcing  the  death  or  the  sickness  of  a  relative,  and  the 
like.  But  this  rule  is  never  followed  except  where  the  tele- 
gram, on  its  face,  shows  its  nature,  and  thereby  apprises, 
the  company  of  its  importance.  It  will  be  observed  that  in 
the  case  at  bar  there  is  nothing  of  this  character.  The  con- 
tract which  was  made  through  Jarvis  by  the  railroad  agent 
with  Fred  Head  was  simply  a  contract  to  furnish  transporta- 
tion from  St.  Louis  to  Greenville.  The  ticket  agent  at 
Greenville  had  no  authority,  presumably,  to  make  a  contract 
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to  bring  Rupert  Head  to  Greenville  at  any  specified  time,  and 
there  is  nothing  in  the  record  warranting  the  conclnsion  that 
he  undertook  to  do  so.     The  evidence  present  simply  a  case 
where  the  railroad  company  agreed  to  furnish  transportation, 
and  failed  to  do  so  promptly,   if  Rupert  Head  was  not  guilty 
of  contributory  negligence  in  going  to  the  wrong  place  for 
his  ticket,  and  of  this  the  jury  must  judge.     But  if  the  rail- 
road company  was  negligent  in  furnishing  the  transportation, 
the  measure  ol  damages  is  simply  a  reasonable  compensation 
for  the  time  lost  by  Rupert   Head,  and  any  expenses  he 
incurred  by  reason  thereof.     Robinson  v.  Western  Union  Tel- 
egraph Company,  68  S.  W.  656,  57  L.  R.  A.  611.     In  3  Suth- 
erland on  Damages,  §  936,  the  rule  is  thus  stated:    ''If  the 
journey  is  delayed  there  will  be  a  loss  of  time,   and  the  pas- 
senger is  entitled  to  compensation  for  it,  and  also  for    any 
increased  expense  reasonably  incurred  during  the  delay,  or 
to  procure  other  conveyance,   when  necessary."    The  same 
rule  is  stated  in  2  Sedgwick  on  Damages,  §  863,  and  then  this 
is  added:    ''In  Hamlin  v.  Great  Northern  Railway  Company, 
I  H.  &  N.   408,  the  plaintiff  was  delayed  on  the  defend- 
ant's road  so  that  he  could  not  get  from  G.  to  H.  in  the  even- 
ing, as  he  had  intended  to  do.     He  therefore  remained  for 
the  night  at  G.,  and  went  to  H.  the  next  morning.     It  was 
held  that  he  could  not  recover  for  a  failure  to  keep  appoint- 
ments with  customers  at  H.     He  could  only  recover  the 
expense  of  his  night's  lodging."    If  Rupert  Head  had,  by  rea- 
son of  the  delay,  lost  an  option  worth  $100,  or  had  reached 
Greenville  too  late  to  be  married,  such  damages  could  not  be 
recovered  for  here.    The  damages  would  be  too  remote,  and 
not  the  natural  or  proximate  result  of  the    defendant's  act. 
The  same  rule  must  apply  to  bis  failure  to  reach  his  father's 
funeral. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


SEABOARD  AIR  UNB  RY.  v.  HARRIS. 

(Sttpreme  Court  of  Georgia,  Jan.  27, 1905.) 

[49  8.  B.  Rep.  703.] 

Carriers — Delivery  of  Baggage— Delay~-Damagee.* 

Where  a  traveling^  saleaman,  whose  compenaation  it  baaed  on  com- 
miaaiona  on  such  orders  aecured  bj  him  as  his  employer  approvea, 
shipped  hia  trunks  of  samplea  over  the  line  of  a  common  carrier,  and 
they  were  unreasonably  delayed,  he  cannot,  in  a  suit  for  breach  of  the 
contract  to  convey,  recover  as  damages  for  such  delay  the  profits  from 
ordera  which,  teated  by  paat  experience,  he  would  have  aecured  during 
the  period  he  waa  without  his  trunks.  Such  damages  are  too  remote 
and  speculative,  grow  out  of  an  enterpriae  collateral  to  the  contract  to 

*8ee  foot-note  appended  to  Louisville  &  C.  Packet  Co.  v,  Bottorff 
(Ky.),  13  R.  R.  R.  263,  36  Am.  &  Eng.  R.  Caa.,  N.  S.,  263  ;  Ryland  & 
Rankin  v.  Cheaapeake  &  O.  Ry.  Co.  (W.  Va.),  13  R.  R.  R.  279,  36  Am.  & 
Eng.  R.  Caa.,  N.  S.,  279. 
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ship  the  tmnka,  and  are  not  sttch  as  the  parties  contemplated  when  the 
contract  was  made  as  the  natural  result  of  its  breach.    Civ.  Code,  1895, 
§  3798 ;  Georsria  Railroad  v.  Hayden,  71  Ga.  518, 51  Am.  Rep.  274. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americus;  C.  R.  Crisp,  Jadge. 

Action  by  J.  A.  Harris  against  the  Seaboard  Air  Line 
Railway.  Judgment  for  plaintiff.  Defendant  brings  error. 
Reversed. 

E.  A.  Hawkins,  for  plaintiff  in  error. 
J.  H.  Lumpkin,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All  the  Justices 
concur. 


STATE  ex  rel.   ELLIS,  Atty.  Gen.,    et  al.  ».  ATLANTIC  COAST 

LINE  R.  CO. 

(Supreme  Court  of  Florida,  Oct.  19,  1904.) 

[37  So.  Rep.  657.] 

Railroad  Commission — Rates — Enforcement — Mandamus.* 

When,  upon  a  trial  of  an  iasue  of  the  reasonableness  of  a  specific 
rate  fixed  by  the  Railroad  Commission,  the  railroad  company  fails  to 
show  that  this  rate  is  materially  less  than  the  one  voluntarily  chargred, 
or  any  fact  from  which  it  can  be  said  that  the  rate  is  unreasonable, 
mandamus  will  issue  to  enforce  the  rate. 

Same — Same— Province  of  Courts.! 

When  a  specific  rate  is  fixed  by  the  Railroad  Commission,  the  courts 
are  not  concerned  whether  such  rate  may  be  unnecessary  or  merely 
speculative. 

Sams — Same — Unreasonabieness—insufficlency  of  Evidence — Enforce- 
ment— Mandamus. 

When,  upon  the  trial  of  an  issue,  whether  the  enforcement  of  a  spe- 
cific rate,  when  taken  in  connection  with  the  other  schedule  of  rates 
enforced  by  the  Railroad  Commission,  would  result  in  depriving*  a  rail- 
road company  of  its  property  without  due  process  of  law  and  of  the 
equal  protection  of  law,  it  is  shown  that  the  domestic  business  alone 
produces  a  net  earning'  of  3  per  cent,  on  the  total  valuation  of  the  road 
in  the  state,  after  charging  against  such  earning  the  whole  amount  of 
the  taxes,  and  there  is  no  proper  showing  whereby  the  court  can  deter- 
mine what  proportion  of  the  total  value  of  the  property  should  l>e  as- 
signed to  local  business,  and  the  interstate  and  foreign  business  is 
large,  mandamus  will  issue  to  enforce  the  rate. 

(Syllabus  by  the  Court.) 

In  Banc.     Mandamus  by  the  state,  on  the  relation  of  W. 

*See  note,  8  Am.  &  Kng.  R.  Cas.,  N.  S.,  615  ;  State  v,  Jacksonville 
Term.  Co.  (Fla.),  16  Am.  &  Eng-  R*  Cas.,  N.  S.,  727. 

tSee  Morgan's  Lrouisiana  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Commission 
(La.),  6  R.  R.  R.  122,  29  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  122  (jurisdiction  of 
supreme  court  of  lK>uisiana  to  dispose  of  matters  in  dispute  between 
railroads  and  state  railroad  commission) ;  Railroad  Commission  of 
Texas  v.  Weld  (Tex.),  7  R.  R.  R.  572,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  572 
(jurisdiction  to  review  acts  of  commission  establishing  rates,  under 
Tex.  Rev.  Sts.  1895,  arts.  4565,  4566) ;  Chicago,  etc.,  Ry.  Co.  v.  Louis- 
ville, etc.,  R.  Co.  (Ky.),  19  Am.  &.  Eng.  R.  Cas.,  N.  8.,  688  ;  Louisville 
&  N.  R.  Co.  V.  Commonwealth  (Ky.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  125. 
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H.  Ellis*  Attorney  GeneraUand  another*  against  the  Atlantic 
Coast  Line  Railroad  Company.     Peremptory  writ  awarded. 

W.  H.  Ellis,  Atty.  Gen.,  and  J.  M.  Barrs,  for  plaintifi. 
Jno.  E.  Hartridge,  for  respondent. 

COCKRELL,  J.  This  cause  is  before  as  for  final  deter- 
mination apon  the  proof  taken  on  the  issues  raised  by  the 
amended  retnm  of  the  respondent  filed  by  leave  of  this  court 
July  26,  1904.  A  motion  to  quash  this  return  was  overruled 
upon  respondent's  contention  that  the  return  presented  the 
two  issues:  First,  that  the  phosphate  rate  here  sought  to  be 
enforced  was  in  and  of  itself  unreasonable;  and,  second,  that 
taken  in  connection  with  the  other  schedule  of  freight  rates 
enforced  by  the  State  Railroad  Commission  in  Florida,  its 
enforcement  would  result  in  depriving  the  respondent  of  its 
property  without  due  process  of  laW  and  of  the  equal  protec- 
tion of  the  law,  contrary  to  the  guaranties  of  the  Constitution 
of  the  United  States  and  the  amendments  thereof. 

Has  the  respondent,  by  its  proof,  overcome  the  presump- 
tions of  reasonableness  which  the  statutes  of  Florida  cast 
around  the  findings  of  its  Railroad  Commission?  We  answer 
unhesitatingly  that  it  has  failed  to  sustain  the  return  in  both 
particulars. 

Without  attempting  to  set  out  what  amount  of  proof  is 
necessary  to  overcome  such  presdmptions,  we  shall  content 
ourselves  with  pointing  out  a  few  only  of  the  lapses  in  the 
proof  offered  us.  There  is  a  total  lack  of  positive  proof  that 
the  commission  rate  is  materially  less  than  that  now 
charged.  The  company  proves  merely  that  its  books  do  not 
show  that  any  local  phosphate  has  been  carried  by  it,  but 
does  not  show  what  rate  it  charges  on  the  interstate  ship- 
ments of  phosphate.  There  is  some  showing  of  the  expen- 
siveness  of  handling  phosphate  for  foreign  shipment,  much 
of  which  would  not  enter  into  the  local  or  interstate  business 
should  such  be  carried;  but  nothing  is  shown  from  which  this 
court  can  say  that  the  rate  fixed  by  the  commission  is  unrea- 
sonable. The  evidence  offered  might  tend  to  show  that 
the  rate  is  unnecessary,  or  that  it  is  speculative,  but  such 
questions  the  court  is  not  called  upon  to  decide.  Undoubt- 
edly, if  phosphate  be  carried  at  the  rate  fixed  by  the  com- 
mission, there  will  be  some  increase  in  the  gross  earnings, 
and,  when  tried,  it  may  be  found  profitable. 

The  other  issue  the  respondent  has  likewise  failed  to  meet. 
Taking  the  figures  from  the  brief  filed  by  the  respondent, 
we  find  that  the  local  business  alone  produces  a  net  earning 
of  at  least  3  per  cent,  on  the  total  value  of  the  road  in  Florida, 
charging  against  such  income  the  whole  of  the  taxes.  While 
a  state  is  not  permitted  to  offset  local  business  against  inter- 
state business,  and  to  justify  low  local  rates  by  reason  of  the 
profitableness  of  the  latter,  yet  the  interstate  and  foreign 
business  may  and  should  be  considered  in  determining  the 
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proportioD  of  the  valae  of  the  property  of  the  compaoy  as- 
signable to  local  business.  There  is  no  proper  showing  of  the 
interstate  and  foreign  business,  so  that  we  may  determine 
on  what  fraction  of  the  whole  value  of  the  property  in  Florida 
the  company  might  be  entitled  to  earn  an  income  from  local 
business.  There  is,  however,  a  showing  that  the  interstate 
and  foreign  business  is  large,  and  on  a  proper  showing  and  a 
proper  proportioning  of  the  service  between  domestic  and 
foreign  business  this  percentage  of  net  income  would  be 
largely  increased.  Under  the  scheme  of  distribution  of 
the  earnings  of  the  whole  road  between  the  several  states 
through  which  it  runs,  a  ton  of  Florida  oranges  or  early 
vegetables  is  allowed  the  same  credit  as  a  ton  of  coal  in  Vir- 
ginia, and  no  more. 

We  have  examined  with  care  all  the  rate  cases  decided  by 
the  Supreme  Court  of  the  United  States,  and  see  nothing^ 
therein  to  conflict  with  the  views  expressed  above. 

Under  the  burden  of  proof  cast  by  the  law  upon  the 
respondent  we  find  that  the  rate  in  question  is  not  unreason- 
able, and  further  find  that  said  rate,  taken  in  connection  with 
the  other  rates  prescribed  by  the  Railroad  Commission,  does 
not  deprive  the  respondent  of  his  property  without  due  proc- 
ess of  law,  nor  does  it  deprive  the  respondent  of  the  equal 
protection  of  the  law  within  the  inhibitions  of  the  federal 
Constitution. 

MR.  JUSTICE  CARTER,  who  has  been  called  away  by 
reason  of  illness  in  his  family,  took  part  in  the  discussion  of 
this  case,  and  stated  his  concurrence  with  the  conclusions 
announced. 

The  peremptory  writ  is  awarded. 

TAYLOR,  C.  J.,  and  SHACKLEFORD,  HOCKER,  and 
WHITFIELD,  JJ.,  concur,    CARTER,  J.,  absent 


CHESAPEAKE  A  O.  R.  CO.  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky,  Jan.  24, 1905.) 

[84  S.  W.  Rep.  566.] 

Duty  to  Furnish  Separate  Coaches  for  White  and  Colored  Passengers 
—indictment— Sufficiency. 
Under  Ky.  St.  1903,  {  795,  providing  that  railroads  doini^  business  in 
the  state  shall  furnish  separate  coaches  for  white  and  colored  pas- 
seni^ers  ;  section  7%,  declaring  that  no  discrimination  shall  be  made 
in  the  quality  of  such  coaches  ;  and  section  797,  providing  that  the  fail- 
ure of  a  railroad  to  comply  with  such  provisions  shall  be  deemed  a 
misdemeanor — an  indictment  substantially  following  the  words  of  the 
statute,  and  alleging  that  defendant  willfully  and  unlawfully  failed  to 
furnish  such  coaches  on  a  particular  occasion,  sufficiently  charges  the 
commission  of  a  public  offense. 

Same— Failure  to  Comply  with  Statute— Excuse— Unavoidable  Accident. 

On  a  prosecution  of  a  railroad  under  Ky.  St.  1903,  §§  795-797,  for 
failure  to  furnish  separate  coaches  for  white  and  colored  passengers, 
where  defendant  alleged  that  such  failure  was  caused  by  an  accident 
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preventing  the  attachment  of  a  separate  coach  to  the  train,  an  instruc- 
tion  that,  if  the  jnry  believed  that  the  operation  of  a  train  without  a 
separate  coach,  marked  and  provided  as  required  by  law,  was  caused  by 
an  nna voidable  accident,  which  defendant,  by  ordinary  prudence,  could 
not  have  guarded  ag^ainst,  they  should  find  defendant  not  guilty,  should 
have  been  given. 

Appeal  from  Circait  Coart,  Shelby  County. 
'^To  be  ofiBcially  reported.'' 

The  Chesapeake  &  Ohio  Railroad  Company  was  convicted 
of  failure  to  furnish  separate  coaches  for  white  and  colored 
persons,  and  it  appeals.     Reversed. 

Willis  &  Todd,   for  appellant. 

N.  B.  Hays  and  L.  Mix,  for  appellee. 

SETTLE,  J.  The  appellant,  Chesapeake  &  Ohio  Railroad 
Company,  was  tried,  convicted,  and  fined  $500  in  the  Shelby 
circuit  court,  under  an  indictment  charging  it  with  having 
willfully  and  unlawfully  failed  to  furnish  for  the  transportation 
of  white  and  colored  passengers  on  its  line  of  railroad  a 
separate  coach,  each  compartment  divided  by  a  good  and 
substantial  wooden  partition  with  a  door  therein,  and  each 
bearing  in  some  conspicuous  place,  in  plain  letters,  appro- 
priate words  indicating  the  race  for  which  it  was  set  apart. 
Appellant  asks  a  reversal  of  the  judgment  because  of  alleged 
error  upon  the  part  of  the  lower  court,  first,  in  overruling  its 
motion  in  arrest  of  judgment;  second,  in  failing  to  properly 
instruct  the  jury  and  refusing  proper  instructions  offered 
by  appellant. 

Section  795,  Ky.  St.  1903,  provides:  ''Any  railroad  com- 
pany or  corporation,  person  or  persons,  running  or  otherwise 
operating  railroad  cars  or  coaches,  by  steam  or  otherwise,  on 
any  railroad  line,  or  track  within  this  state,  and  all  railroad 
companies,  person  or  persons,  doing  business  in  this  state 
whether  upon  lines  of  railroad  owned  in  whole  or  in  part,  or 
leased  by  them,  *  *  *  are  hereby  required  to  furnish 
separate  coaches  or  cars  for  the  travel  or  transportation  of  the 
white  and  colored  passengers  on  their  respective  lines  of 
railroad.  Each  compartment  of  a  coach  divided  by  a  good 
and  substantial  wooden  partition,  with  a  door  therein,  shall 
be  deemed  a  separate  coach  within  the  meaning  of  this  act, 
and  each  separate  coach  or  compartment  shall  bear  in  some 
conspicuous  place  appropriate  words  in  plain  letters  indicat- 
ing the  race  for  which  it  is  set  apart."  Section  796  declares 
that  no  discrimination  shall  be  made  in  the. quality,  conven- 
ience, or  accommodations  of  the  coaches  set  apart  for  white 
and  colored  passengers,  and  section  797  provides  ''that  any 
railroad  company  or  companies,  that  shall  fail,  refuse  or  neg- 
lect to  comply  with  the  provisions  of  sections  795,  796,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  indictment  or 
conviction  thereof,  shall  be  fined  not  less  than  $500,  nor  more 
than  $1,500,  for  each  offense."  The  evidence  contained  in 
the  record  conclusively  shows  that  appellant  did,  on  the  I9tb 
15  s  H  R— 19 
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day  of  February,  igpSt  operate  a  passenger  train  upon  and 
over  its  railroad  in  Shelby  county,  which  did  not  have 
attached  or  belonging  to  it  a  separate  coach  for  the  trans- 
portation of  white  and  colored  passengers  partitioned  and 
otherwise  equipped  as  required  by  the  statute.  Indeed,  no 
denial  of  this  fact  is  made  by  counsel  for  appellant,  but  it  is 
contended  that  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  public  offense  within  the  jurisdiction  of  the  court, 
and,  further,  that  the  appellant  on  the  day  in  question  was 
prevented  by  unavoidable  accident  and  casualty  from  having 
with  and  as  a  part  of  its  train  a  separate  coach  for  the  use  of 
white  and  colored  passengers  as  required  by  the  statute,  and 
as  was  its  custom. 

We  are  of  opinion  that  the  first  contention  is  without 
merit.  The  indictment  in  large  measure  follows  the  words 
of  the  statute  in  describing,  and  in  fairly  appropriate  language 
sets  forth  with  sufficient  particularity,  the  acts  constituting 
the  ofiense,  and  that  it  was  committed  in  Shelby  county,  on 
the  19th  of  February,  1903,  and  before  the  finding  of  the  in- 
dictment. We  think  the  language  of  the  indictment  was 
sufficiently  explicit  to  apprise  appellant  of  the  offense  with 
which  it  was  charged,  and  to  bar  a  subsequent  prosecution 
against  it  for  the  same  offense.  The  trial  court,  therefore, 
did  not  err  in  overruling  the  motion  in  arrest  of  judgment. 

Appellant's  second  contention  presents  a  more  serious 
question,  and  one  upon  which  this  court  has  never  passed.  It 
appears  from  the  record  that  appellant's  passenger  train  for 
the  running  of  which  without  the  separate  coach  it  was  in- 
dicted in  this  case  was  known  as  ''No.  22,"  and  that  it 
was  scheduled  to  leave  Louisville  daily  at  8:30  a.  m.,  and 
on  February  I9>  1903.  it  left  Louisville  at  8:30  a.  m.,  as 
usual,  but  for  the  first  time  was  carried  through  to  Lexington 
without  the  separate  coach.  It  also  appears  that  another  of 
appellant's  trains,  known  as  ''No.  25,"  left  Ashland  daily 
at  1 :20.  p.  m.  for  Louisville,  and  arrived  at  the  latter  city  at 
8  p.  m.  of  the  same  day,  and  that  this  train  was  always  pro- 
vided with  a  separate  coach  for  the  transportation  of  white 
and  colored  passengers,  equipped  as  required  by  the  statute, 
which,  after  its  arrival  in  Louisville,  was  transferred  to  and 
connected  with  train  No.  22,  due  to  leave  Louisville  at  8:30 
a.  m.,  and  was  used  by  the  latter  train  daily.  It  further  ap- 
pears that  train  No.  25,  instead  of  leaving  Ashland  Feb- 
ruary 18,  1903,  at  1:20  p.  m.,  its  schedule  time,  which  would 
have  enabled  it  to  reach  Louisville  at  8  p.  m.  of  that  day, 
was  so  delayed  by  a  landslide  east  of  Ashland  that  it  did  not 
le;tvethat  city  until  12:14  a.  m.  of  February  19th,  which 
caused  it  to  arrive  at  Louisville  13  hours  and  31  minutes  be- 
hind its  schedule  time,  or  at  9:31  a.m.  February  19,  1903, 
about  one  hour  after  train  No.  22  left  that  city  on  its  sched- 
ule time.  In  other  words,  the  two  trains  met  near  Shelby- 
ville.     On  account  of  the  delay  caused  train  No.  25  beyond 
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Ashland,  train  No.  22  was  on  February  19^  1903,  deprived  of 
the  nse  of  the  separate  coach  it  was  accnstomed  to  receive  from 
train  No.  25  before  leaving  Lonisville,  and  its  rnn  that  day 
from  Louisville  east  was  consequently  made  without  it,  as 
stated.  The  evidence  for  the  commonwealth  established  the 
fact  that  on  no  other  day  than  February  19th  was  train  No. 
22  run  through  Shelby  county  without  a  separate  coach 
equipped  and  lettered  as  required  by  the  statute,  and  the 
further  fact  that  there  were  no  colored  persons  on  the  train 
that  day.  It  was  shown,  too,  by  appellant's  testimony,  that 
it  had  and  used  between  Louisville  and  Ashland  three  sepa- 
rate coaches  equipped  and  lettered  as  required  by  the  statute 
for  the  transportation  of  white  and  colored  passengers,  which 
bad  theretofore  supplied  the  wants  and  convenience  of  the 
traveling  public,  and  that  neither  delay  nor  accident  had, 
previously  to  February  19,  1903,  prevented  train  No.  2$  from 
arriving  at  Louisville  in  ample  time  to  attach  the  separate 
coach  to  train  No.  22  before  the  arrival  of  the  schedule  time 
for  its  departure  from  that  city. 

Did  the  foregoing  facts  and  circumstances  excuse  the  failure 
of  appellant  to  have  attached  to  the  passenger  train  in  ques- 
tion a  separate  coach  for  the  use  of  white  and  colored  passen- 
gers on  the  occasion  named  in  the  indictment?  In  consider- 
ing this  question  it  must  be  borne  in  mind  that  appellant  was 
required  by  statute  to  run  its  train,  as  well  as  to  provide  it 
with  the  separate  coach.  Besides,  it  was  and  is  a  common 
carrier,  intrusted  by  the  federal  government  with  the  duty  of 
carrying  the  mails  without  unreasonable  delay.  Its  duty  to 
the  public  requires  regularity  and  promptness  in  the 
running  of  its  trains,  and  it  will  hardly  be  contended 
that  delay  of  the  other  train  in  reaching  Louisville 
should  have  prevented  this  one  from  leaving  that  city 
according  to  its  schedule  time.  It  is,  however,  insisted 
for  the  commonwealth  that  appellant  is  amenable  to 
the  punishment  prescribed  by  the  statute  because  of  its  fail- 
ure to  keep  at  Louisville  an  extra  separate  coach,  equipped 
as  required  by  the  statute,  for  the  use  of  its  white  and  colored 
passengers,  as  it  might  have  done,  to  guard  against  such 
emergencies  as  the  one  that  occurred  on  February  19,  1903. 
It  is  true  such  a  precaution  might  have  been  taken,  but  in 
view  of  the  fact  that  no  occasion  had  theretofore  arisen  for  an 
extra  separate  coach  of  the  character  indicated,  and  of  the 
further  fact  that  there  was  an  interval  or  margin  of  I2i  hours 
between  the  time  scheduled  for  the  arrival  of  the  train  bring- 
ing the  separate  coach  and  the  time  of  the  departure  of  the 
other,  appellant's  contention  that  its  employees  charged 
with  the  duty  of  operating  its  trains  could  not,  under  the  cir- 
cumstances, have  anticipated  and  guarded,  against  the  con- 
ditions that  compelled  the  running  of  the  train  in  question  on 
February  19th  without  the  separate  coach,  is  not  without 
force.     At  any  rate,  it  was  for  the  jury  to  say  whether,   not- 
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withstanding  the  accident  which  delayed  train  No.  25,  appel- 
lant, by  the  exercise  of  reasonable  diligence,  could  have 
secured  for  train  No.  22  a  separate  coach  for  white  and  colored 
passengers  equipped  as  required  by  the  statute.  It  is  said  by 
Bishop  in  his  work  on  Statutory  Crimes,  §  132:  ''Again,  a 
statute  will  not  generally  make  an  act  criminal,  however 
broad  may  be  its  language,  unless  the  ofiender's  intent  con- 
curred with  bis  act,  because  the  common  law  requires  such 
concurrence  to  constitute  a  crime.  A  case  of  overwhelming 
necessity,  or  of  honest  mistake  of  facts  will  thus  be  excepted 
out  of  a  general  statutory  prohibition.  *  *  *'*  It  is  true 
the  statute  supra  declares  ''that  any  railroad  company  or 
companies  that  shall  fail,  refuse  or  neglect  to  comply  with 
the  provisions  of  sections  795  and  796  shall  be  guilty  of  a 
misdemeanor,''  etc.  The  words  "fail,"  "refuse,"  "neglect" 
are  used  interchangeably,  and  as  meaning  something  more 
than  an  unavoidable  or  accidental  violation  of  the  statute. 
We  are  aware  that  it  has  been  held  by  this  court,  and  by 
other  courts  of  last  resort,  that  acts  not  done  with  compulsion 
or  under  necessity,  if  forbidden  by  statute,  although  not 
malum  in  se,  are  punishable  as  provided  in  the  statute,  not- 
withstanding they  might  have  been  done  without  willful  or 
malicious  intent.  Wayman  v.  Commonwealth,  14  Bush,  466; 
Jellico  Coal  Co.  v.  Commonwealth,  96  Ky.  373,  29  S.  W.  26. 
In  Commonwealth  v.  Bull,  13  Bush,  666,  it  is  said:  "When 
the  Legislature  has  declared  that  a  given  act  shall  be  deemed 
unlawful,  the  person  voluntarily  doing  said  act  will  be  charged 
with  a  criminal  intent."  But  the  above  rule  applies  to  un- 
lawful acts  voluntarily  (and,  in  that  sense,  intentionally)  done, 
and  never  to  such  as  are  done  under  compulsion  or  necessity. 
The  appellant,  on  the  morning  of  the  19th  of  February,  1903, 
in  sending  out  its  train,  seems  to  have  acted  Irom  both  neces- 
sity and  compulsion.  By  unavoidable  accident  or  casualty 
the  train  from  which  train  No.  22  was  accustomed  to  get  the 
separate  coach  in  time  for  its  departure  from  Louisville  on  the 
morning  of  each  day  was  delayed  beyond  the  hour  for  its  de- 
parture from  Louisville  of  that  train,  thereby  leaving  appel- 
lant to  the  choice  of  not  sending  out  its  train  on  the  morning 
of  the  19th  of  February,  and  not  transporting  its  passengers 
or  the  mail  in  violation  of  law,  or  sending  out  the  train  with- 
out the  separate  coach  for  colored  passengers,  as  the  statute 
required.  In  Stephens'  Digest  of  Criminal  Law,  art.  32,  it 
is  said:  "An  act  which  would  otherwise  be  a  crime  may  be 
excused  if  the  person  accused  can  show  that  it  was  done 
only  in  order  to  avoid  the  consequences  which  could  not 
otherwise  be  avoided,  and  which,  had  they  failed,  would 
inflict  upon  him,  or  upon  others  whom  he  was  bound  to  pro- 
tect, inevitable  or  unavoidable  evil;  that  no  more  was  done 
than  was  reasonably  necessary  for  that  purpose;  and  that  the 
evil  inflicted  by  it  was  not  disproportionate  to  the  evil 
avoided."    Ency.  of  Law  and  Procedure,  voL  12,  p.  160.    We 
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think  the  appellant,  npon  the  facts  of  this  case,  was  entitled 
to  the  benefit  of  the  rale  above  quoted,  and  that  the  trial 
judge  erred  in  refusing  to  give  to  the  jury  the  law  as  asked  by 
appellant's  connsel,  tbongh  improperly  expressed  in  the  in- 
stractions  ofiered.  That  is,  the  conrt  shonld  have  instructed 
the  jury  that  if  they  believed  from  the  evidence  that  the 
operation  of  appellant's  train  February  19,  1903,  without  a 
separate  coach  or  compartment  car  marked  and  provided 
with  notices  as  set  out  in  instruction  No.  i,  was  caused  by 
an  unavoidable  accident  or  casualty,  which  appellant  by  ordi- 
nary prudence  could  not  reasonably  have  anticipated  or 
guarded  against,  they  should  find  the  appellant  not  guilty. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  and  further  proceedings  con- 
sistent with  this  opinion. 


ILLINOIS  CENT.  R.  CO.  v,  SMITH. 

(Supreme  Court  of  Mississippi,  Jan.  9,  1905.) 

[37  So.  Rep.  643.] 

Duty  to  Carry  Passengers — Persons  under  Incapacity— Only  Appar- 
ent Incapacity— Knowledge  of  Carrier.* 
A  carrier  maj  deny  transportation  to  a  person  who»  on  account  of 
physical  or  mental  disability,  is  unable  to  care  for  himself,  or  liable  to 
require  extra  attention  from  the  carrier  or  the  passeng^ers  ;  but  where  a 
person  seemingly  disabled  is  in  fact  able  to  travel  alone  without  re- 
quiring* extra  care  or  attention,  and  this  fact  is  known  to  the  carrier,  it 
is  bound  to  carry  him. 

Duty  to  Carry   Blind  Persons. 

A  carrier  is  not  liable  for  excluding  a  blind  person  from  its  trains, 
unless  the  agent  to  whom  application  for  transportation  is  made  knows, 
or  has  reasonable  grounds  to  believe,  that  the  person  demanding  trans- 
portation, although  blind,  is  fit  to  travel,  in  which  case,  if  he  arbitra- 
rily persists  in  refusing  to  sell  him  a  ticket,  the  carrier  is  liable  both 
for  compensatory  and  punitive  damages. 

Same. 

It  is  the  duty  of  the  agent  of  a  carrier  to  whom  a  blind  person  applies 
for  transportation  to  listen  to  explanations  made  by  him  of  his  expe- 
rience and  capacity  to  travel  alone,  and  to  judge  of  his  competency  in 
the  light  of  the  facts  then  made  known  to  him. 

Same — Question  of  Fact. 

The  reasonableness  or  unreasonableness  of  the  refusal  of  the  agent 
of  a  carrier  to  sell  a  ticket  to  a  blind  person,  who  offers  an  explanation 
of  his  ability  to  travel  alone,  is  a  question  for  the  jury. 

Appeal  from  Circait  Coart,  Attalla  County ;  W.  F.  Stevens, 
Jadge. 

Action  by  J.  H.  Smith,  by  his  next  friend,  against  the 
Illinois  Central  Railroad  Company.  From  a  judgment  of 
plaintiff,  defendant  appeals.     Reversed. 

Mayes  &  Longstreet,  for  appellant. 
Teat  &  Teat,  for  appellee 

*Owens  V.  Macon  &  B.  R.  Co.  (Ga.),  9R.  R.  R.  751,  32  Am.  &  Eng. 
R.Cas.,  N.  S.,751. 
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TRULY,  J.  Appellee,  a  minor,  i8  years  of  age,  desiring  to 
travel  from  Winona  to  Durant,  in  this  state,  applied  to  the 
agent  of  appellant  to  purchase  a  ticket,  tendering  proper  fare. 
This  was  refused  him  on  the  ground  that  he  was  blind  and 
unaccompanied  by  an  assistant,  and,  under  an  existing  rule 
of  the  railroad  company,  was  not  entitled  to  transportation. 
Appellee  claimed  that  he  was  an  experienced  traveler,  able 
to  care  for  himself,  and  needing  no  assistance.  He  offered 
to  produce  his  order  book  to  show  that  he  was  in  the  habit 
of  traveling  and  booking  orders  for  goods,  but  the  agent  per* 
sisted  in  bis  refusal.  Thereby  appellee  was  forced  to  change 
his  route  and  travel  over  another  railway.  He  brought  suit 
against  appellant,  claiming  both  actual  and  punitive  dam- 
ages. The  actual  damage  proven  was  small.  The  jury 
awarded  punitive  damages  under  the  instructions  of  the 
court,  and  the  Illinois  Central  Railroad  Company  appealed. 

Several  instructions  were  granted  appellee,  embodying  the 
same  general  idea.  The  first  and  fifth  will  sufficiently  illus- 
trate the  main  propositions  presented  for  consideration. 
They  are  as  follows : 

No.  I.  ''The  court  instructs  the  jury  that  if  they  believe 
that  the  plaintiff,  J.  H.  Smith,  on  the  19th  day  of  Jannary, 
1903,  applied  to  the  defendant's  ticket  agent  at  Winona, 
Miss.,  at  the  proper  time  and  place  and  in  the  proper  man- 
ner, for  the  purchase  of  a  railroad  ticket  from  Winona,  Miss., 
to  Durant,  Miss.,  then  and  there  tendering  the  requisite 
amount  of  cash  fare,  as  alleged  in  the  plaintiff's  declaration,, 
and  that  said  agent  then  and  there  refused  to  sell  plaintiff  a 
ticket  as  requested,  for  no  other  reason  than  that  the  plain- 
tiff was  blind,  and  that  the  plaintiff,  although  blind,  was  in 
fact  otherwise  qualified  to  travel,  the  defendant  is  guilty  of 
a  wrong,  and  they  should  find  for  the  plaintiff,  and  assess  his 
damages  at  such  sum  as  they  may  think  proper  from  all  the 
evidence,  not  exceeding  the  sum  sued  for,  to  wit,   $1,500.'' 

No.  5.  ''The  court  instructs  the  jury,  for  the  plaintiff,  that 
a  common  carrier  of  passengers  cannot  refuse  to  carry  a  per- 
son, otherwise  qualified,  upon  the  sole  ground  that  he  is 
blind;  and,  if  such  common  carrier  willfully  refuses  so  to  do, 
they  are  liable  for  punitive  damages." 

The  general  rule  in  force  in  this  state  is  that  which  is  em- 
bodied in  the  text,  and  accurately  stated  in  5  Am.  &  Eng. 
Ency.  of  Law,  p.  538,  note  4:  "While  persons  who  are  ill 
have  a  right  to  enter  and  travel  upon  the  conveyances  of  a 
common  carrier  of  passengers,  nevertheless  the  carrier  is 
not  bound  to  accept  as  a  passenger,  without  an  attendant^ 
one  who,  because  of  physical  or  mental  disability,  is 
unable  to  take  care  of  himself;  but  should  the  carrier  volun- 
tarily accept  as  a  passenger  such  a  person  without  an  attend- 
ant, his  inability  to  care  for  himself,  rendering  special  care 
and  assistance  necessary,  being  apparent  or  made  known  at 
the  time  of  his  application  for  carriage  to  the  servants  of  the 
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carrier,  the  latter  will  be  held  responsible  if  sacb  care  and 
assistance  are  not  afforded."  See,  also,  Weightman  v.  Rail- 
road, 70  Miss.  563,  12  South.  586,  19  L.  R.  A.  671.  3S  Am. 
Rep.  660;  Sevier  v.  Railroad,  61  Miss.  8,  48  Am.  Rep.  74; 
Railroad  v.Statham,  42  Miss.  607,97  Am.  Dec.  478.  This 
rale  recognizes  the  anthority  of  the  carrier  to  exclude  and 
deny  transportation  to  any  person  desiring  passage  who,  on 
acconnt  of  physical  or  mental  disability,  is  unable  to  care  for 
himself,  or  liable  on  acconnt  of  that  incapacity  to  become  a 
burden  upon  his  fellow  passengers  or  to  require  extra  atten- 
tion from  the  carrier.  But  inasmuch  as  experience  has 
shown  that  many  persons  seemingly  incapacitated  by  physi- 
cal disability  are  in  truth  perfectly  competent  to  travel  alone, 
the  courts,  in  the  interest  of  the  traveling  public,  have  modi- 
fied the  rigor  and  limited  the  otherwise  universal  application 
of  the  rule  by  providing  that  any  person  desiring  transpor- 
tation shall  be  entitled  to  passage  upon  payment  of  fare,  not- 
withstanding his  seeming  incapacity,  if,  as  a  matter  of  fact, 
he  be  competent  to  travel  alone  without  requiring  other  care 
than  that  which  the  law  requires  the  carrier  to  bestow  upon 
all  its  passengers  alike;  and,  if  this  proof  of  capacity  be  in 
any  manner  brought  to  the  knowledge  of  the  agent  of  the 
carrier,  the  carrier  is  liable  in  damages  for  any  exclusion 
from  its  trains.  This  is  the  evident  meaning  of  the  opinion 
of  this  court  in  the  case  of  Zachery  v.  Railroad,  75  Miss.  751, 
23  Soatb.  435,  41  L.  R.  A.  385,  65  Am.  St.  Rep.  617. 
where,  through  Whitfield  Justice,  it  is  said:  ''Each  case 
mast  depend  on  its  own  facts,  and  the  reasonableness  of  the 
refusal  to  sell  a  blind  person  a  ticket  must  on  principle  de- 
pend, not  on  a  universal,  arbitrary,  and  undiscriminatingrule 
like  this  one,  but  on  the  capacity  to  travel,  unaccompanied, 
of  the  particular  blind  person,  as  shown  by  the  proof  on 
that  point  in  his  case."  Primarily  the  affliction  of  blindness 
unfits  every  person  for  safe  travel  by  railway,  if  unaccom- 
panied. No  blind  person  without  previous  experience  could 
possibly  accommodate  himself  to  the  many  exigencies  inci- 
dent to  travel  by  railroad,  or  guard  himself  against  peril  in 
boarding  and  alighting  from  trains;  changing  from  one  train 
to  another,  or  threading  his  way  in  safety  across  the  railway 
tracks  at  crowded  stations.  Hence  the  rule  which  provides 
that  every  blind  person  is  presumed  to  be,  in  the  absence  of 
proof  of  experience,  unfit  to  travel  alone,  is  not  unreasonable. 
Nor  do  we  consider  such  a  regulation  a  hardship  upon  the 
persons  afflicted  with  blindness  or  other  disabling  physical 
infirmity.  It  is  rather  a  safe  guard  thrown  around  them  for 
their  own  protection.  Therefore,  when  a  blind  person  ap- 
plies to  purchase  a  ticket,  being  himself  unknown  to  the 
agent,  and  that  ticket  is  refused,  the  carrier  is  not  liable  by 
this  act  alone  to  be  mulcted  in  damages;  but,  as  before  in- 
dicated, if  the  agent  of  the  carrier  knows  of  his  personal 
knowledge  of  the  competency  to  travel  of  the  particular  per- 
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80D,  or  if  the  fact  of  such  ability  is  made  known  to  him  in 
any  manner,  and  be  still  persists  wantonly  and  arbitrarily  in 
bis  refusal  to  sell  tbe  person  desiring  passage  a  ticket,  the 
carrier  may  be  made  to  respond  in  damages  for  his  oppres- 
sive act.  And  it  is  the  duty  of  the  agent  of  the  carrier  to 
listen  to  the  explanation  made  by  the  person  desiring  to  pur- 
chase a  ticket,  and  judge  of  his  competency  in  light  of  the 
facts  then  made  known  to  him,  and  the  question  of  the  rea- 
sonableness or  unreasonableness  of  his  refusal  is  one  of  fact 
to  be  submitted  to  the  jury,  should  litigation  arise;  and  if  it 
should  appear  that  such  refusal  was  reasonable  under  the  cir- 
cumstances, as  they  then  existed  to  the  knowledge  of  the  agent, 
the  carrier  would  not  be  liable  to  damages;  but,  as  in  every 
other  case,  if  it  should  develop  that  his  action  was  caused  by 
wantonness  or  a  desire  to  arbitrarily  injure,  humiliate,  or  op- 
press the  proposed  passenger  by  such  action,  tbe  carrier 
would  be  responsible,  and  would  be  liable  both  to  compensa- 
tory and  punitive  damages.  In  the  instant  case,  it  will  be 
observed  that  the  first  instruction  set  out  above  told  the 
jury  that  if  they  believed  the  agent  refused  to  sell  plaintifi  a 
ticket  on  the  sole  ground  that  he  was  blind,  and  that  if  they 
further  believed  that  the  plaintiff,  ^'although  blind,  was  in  fact 
otherwise  qualified  to  travel,"  then,  these  two  facts  being 
established,  the  railroad  was  convicted  of  a  wrong,  and  the 
jury  was  authorized  to  find  for  plaintifi,  and  to  assess  his 
damages  ^'at  such  sum  as  they  may  think  proper  from  all  the 
evidence,  not  exceeding  the  sum  sued  for."  An  inspection 
of  the  record  shows  that  there  was  no  dispute  as  to  the  fact 
that  the  agent's  refusal  to  sell  appellee  a  ticket  was  ''for  no 
other  reason  than  that  the  plaintifi  was  blind";  so  the  first 
instruction  in  efiect  directed  the  jury  to  inflict  such  damages 
as  they  thought  proper,  from  the  evidence,  upon  the  railroad 
company,  if  they,  the  jury,  believed  that  the  plaintifi,  al- 
though blind,  ''was  otherwise  qualified  to  travel." 

The  fifth  instruction  was  to  the  effect  that  if  a  common 
carrier  willfully  refused  to  carry  a  person  otherwise  qualified, 
on  the  sole  ground  that  he  is  blind,  it  was  "liable  for  punitive 
damages."  Both  instructions  are  erroneous  for  want  of  the 
same  limitation,  i.  e.,  that  the  agent  of  he  raihroad  knew,  or 
had  reasonable  grounds  to  believe,  or  from  circumstances 
within  his  knowledge  ought  to  have  known,  that  the  person 
demanding  transportation,  although  blind,  was  otherwise 
qualified  to  travel.  The  infiiction  of  punitive  damages  is 
authorized  where  an  employee  of  a  carrier  knowingly  and 
wantonly  refuses  to  do  some  act  which  his  duty  requires  that 
he  shall  perform,  and  is  not  properly  predicable  of  a  fact 
unless  proof  of  its  existence  is  brought  to  the  knowledge  of 
the  acting  party.  In  this  case,  under  the  general  rule  here- 
inbefore announced,  when  the  appellee  demanded  the  right 
to  purchase  a  ticket  and  become  a  passenger,  while  unat- 
tended by  an  assistant,   tbe  agent  was  acting  within  the 
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teope  of  a  reasonable  regulation^  defligned  for  the  protection 
of  all  persons  suffering  from  disabling  physical  infirmities, 
when  he  refused  to  sell  the  ticket,  and  the  fact»  if  fact  it  was» 
that  appellee  was  in  truth  qualified  to  travel  alone«  unless 
brought  to  the  knowledge  of  the  agent»  placed  no  additional 
liability  upon  the  appellant.  No  matter  how  thoroughly  com- 
petent appellee  may  have  been  to  travel  unattended,  or  how 
extensive  his  traveling  experience,  unless  the  agent  either 
knew,  or  from  circumstances  of  which  he  had  notice  ought 
to  have  known,  of  this  competency  and  previous  experience, 
the  mere  existence  of  these  facts  could  not  in  any  way  impute 
wronsrfnlness  to  an  act  committed  in  ignorance  of  them.  If 
the  asrent  of  a  railroad  company  refuses  wantonly  and  arbi- 
trarily to  sell  a  ticket  to  a  blind  man,  knowing  at  the  time 
that  such  person  is  a  thoroughly  competent  traveler,  then  the 
carrier  would  be  liable  to  punitive  damages,  and  the  mere 
fact  of  blindness,  and  the  apparent  existence  of  a  disability 
which  the  agent  knew  was  only  apparent  and  not  actual, 
would  not  excuse  or  justify  the  oppressive  act.  But  the  two 
instmctions  under  review  ignore  this  vital  element,  and 
authorize  the  jury  to  inflict  punitive  damages  upon  the  ap- 
pellant for  the  commission  of  an  act  by  its  employee  when,  so 
far  as  the  instructions  show,  the  employee  may  not  have 
known  of  the  existence  of  the  very  fact  which  rendered  his 
action  in  refusing  the  ticket  wrong,  if  wrong  it  was: 

As  the  case  must  be  remanded  for  a  new  trial,  we  refrain 
from  any  comment  upon  the  testimony  as  to  whether  the  evi- 
dence proved  that  the  appellee  was  competent  to  travel 
alone,  or  whether  the  facts  made  known  to  the  agent  of  the 
appellant  were  such  as  should  have  led  him  to  infer  such 
competency  on  the  part  of  appellee. 

Reversed,  and  remanded  for  a  new  trial. 


FISHER  V.  BOSTON  A  M.  R.  CO. 

(Supreme  Judicial  Court  of  Maine,  Dec.   12,  1904.) 

[59  Atl.   Rep.  532.] 

Common  Carrior'^Tormination  of  Liability— Duty  as  Forwarder. 

When  a  common  carrier  has  transported  goods  over  its  own  lines  to 
its  terminus,  or  to  the  point  of  intersection  with  a  designated  connect- 
ing carrier,  and  is  thereby  unable  to  deliver  them  to  the  connectinf? 
carrier,  without  any  fault  upon  its  part,  its  duty  and  liability  as  a  com- 
mon carrier  cease  ;  but  the  duty  still  rests  upon  the  carrier,  as  a  for- 
warder, to  exercise  reasonable  care  and  diligence  to  prevent  unnecessary 
loss  to  the  goods,  and  to  save  unnecessary  cost  to  the  owner  in  storage 
or  transportation.  Such  forwarder  should  exercise  the  same  degree  of 
care  to  prevent  loss  or  unnecessary  expense  that  a  prudent  owner 
would  have  in  the  same  situation. 

Same — Samo— Samo— Duty  to  Notify  Consignee. 

It  is  a  ij^eneral  rule  that  where  the  carrier  is  unable  to  deliver  the 
goods  to  the  next  designated  carrier,  and  has  an  opportunity  to  do  so, 
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it  is  his  duty  to  at  once  notify  the  shipper  or  consignee,  and  failure  to 
give  such  notice  will  render  him  liable  for  any  loss  or  injury  resulting 
therefrom. 

Right  of  Carrier  as  Forwarder  to  Select  Another  Route.* 

Where  the  goods  can  be  properly  cared  for  and  held  until  the  shipper 
can  be  communicated  with,  the  carrier  will  not  be  justified  in  selecting 
another  route  without  notice  to  him  and  instructions  from  him.  And 
this  is  true  even  where  there  is  a  stipulation  in  the  contract  of  ship- 
ment to  the  effect  that  every  carrier  shall  have  the  right,  in  case  of 
necessity,  to  forward  the  goods  by  any  railroad  or  route  between  the 
place  of  shipment  and  the  place  of  designation. 
(Official.) 

Report  from  Sapreme  Judicial  court,  Aroostook  County. 

Action  by  Thomas  A.  Fisher  against  the  Boston  &  Maine 
Railroad  Company.    Case  reported.    Judgment  for  plaintiff. 

Action  on  the  case  to  recover  the  increased  cost  of  trans- 
portation which  the  plaintiff  was  obliged  to  pay  on  three 
cars  of  potatoes  shipped  by  him  from  Fort  Fairfield,  Me., 
to  Philadelphia,  caused  by  the  defendant  forwarding  the  pota- 
toes from  Boston  by  a  route  other  than  that  designated  by 
the  plaintiff.  In  addition  to  the  general  issue,  the  defendant 
filed  a  brief  statement  alleging: 

'Ui)  That,  under  clause  2  of  the  contract  of  shipment  made 
by  the  plaintiff  with  the  defendant  through  the  Bangor  & 
Aroostook  Railroad  Company,  the  initial  carrier,  and  the 
agent  in  that  behalf  of  the  defendant,  the  defendant  was  spe- 
cially licensed  and  authorized  by  the  plaintiff,  in  case  of  neces- 
sity, to  forward  the  potatoes  described  in  the  plaintiff's  writ 
by  any  railroad  or  route  between  the  point  of  shipment  and 
the  point  to  which  the  rate  was  given,  to  wit,  Philadelphia, 
and  the  defendant  was  not  bound  to  carry  said  potatoes  by 
any  particular  train  or  route,  or  in  any  time  for  any  particu- 
lar market,  otherwise  than  with  as  reasonable  dispatch  as 
the  general  business  of  the  defendant  would  permit.  And  the 
defendant  says  that  on  account  of  strikes  and  labor  troubles, 
involving  freight  handlers  and  teamsters,  in  said  Boston,  at 
the  time  said  potatoes  should  have  been  delivered  in  the  due 
course  of  business  to  said  Boston  &  Philadelphia  Steamship 
Company,  it  was  impossible  for  the  defendant  to  deliver  said 
potatoes  to  said  steamship  company. 

^^{2)  That  it  was  also  impossible  for  said  steamship  com- 
pany to  receive  and  handle  and  forward  same  to  Philadelphia. 
And  it  was  also  impossible  for  the  defendant  or  said  steam- 
ship company  to  form  any  idea  of  the  duration  of  said  strikes 
and  labor  troubles,  or  to  form  any  idea  as  to  when  the  same 
could  be  forwarded  by  said  steamship  company  to  Phila- 
delphia. 

''(3)  That  it  was  further  impossible  for  the  defendant,  with 
its  large  amount  of  business,  to  communicate  at  that  time 
with  the  plaintiff. 

*For  authorities  on  subject  of  selection,  see  monograph  appended  to 
Ivouisville  &  N.  R.  Co.  v»  Duncan  &  Orr  (Ala.)>  8  R.  R.  R.  144, 31  Am. 
&  Eng.  R.  Cas.,  N.  S.,  144. 
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'^4)  That,  ID  forwarding  said  potatoes  by  the  Metropolitan 
Steamship  Line,  it  acted,  as  it  believed,  for  the  best  interests 
of  the  shipper;  said  potatoes  being  perishable  goods,  and 
the  weather  during  said  month  of  March  being  uncertain ; 
said  Metropolitan  Steamship  Company  affording  the  surest 
and  quickest  means  of  forwarding  said  potatoes  to  their  des- 
tination." 

After  the  evidence  had  been  taken  out,  it  was  agreed  to 
report  the  case  to  the  law  court  for  determination. 

Argued  before  WISWELL,  C.  J„  and  WHITEHOUSE, 
STROUT,  SAVAGE,  PEABODY,  and  SPEAR,  JJ. 

B.  L.  Fletcher,  for  plaintiff. 

John  B.  &  A.  W.  Madigan,  for  defendant. 

WISWELL,  C.  J.  On  March  i,  1902,  the  Bangor  & 
Aroostook  Railroad  Company  received  of  the  plaintiff  a 
car  load  of  potatoes  to  be  transported  over  its  own  and  con- 
necting lines,  and  delivered  to  a  consignee  in  Philadelphia; 
and  on  March  7th  it  received  from  the  plaintiff  two  other  car 
loads  of  potatoes,  consigned  to  the  same  person  in  Phila- 
delphia, for  the  same  purpose.  The  route  designated  by  the 
shipper  tor  these  three  cars  was  by  rail  to  Boston,  and  from 
Boston  to  Philadelphia  by  the  Boston  &  Philadelphia  Steam- 
ship Company;  this  designated  route  being  plainly  shown  by 
this  language  in  the  bill  of  lading  or  shipping  receipt  given 
by  the  initial  carrier,  ''Route  via  Boston  and  Philadelphia 
Steamship  Company;"  the  same  language  being  contained 
in  each  of  the  three  shipping  receipts.  It  is  not  claimed  that 
there  was  any  ambiguity  whatever  as  to  the  route  chosen  by 
the  shipper,  and  thus  designated  in  the  shipping  receipts. 
These  cars  were  duly  transported  by  the  initial  and  an  im- 
mediate carrier,  and  delivered  to  the  defendant,  a  common 
carrier,  at  Portland,  the  point  of  intersection.  The  defendant 
there  received  these  three  car  loads  of  potatoes,  and  trans- 
ported the  same  to  its  terminus  in  Boston;  the  first  car 
arriving  on  March  7,  and  the  other  two  on  March  11,  1902. 

At  the  time  of  the  arrival  of  the  last  two  cars  in  Boston, 
a  general  strike  of  teamsters  and  freight  handlers  existed, 
which  commenced  on  March  loth,  and  continued  until  about 
March  14th,  and  this  strike  was  of  such  extent  that,  as  may 
be  conceded,  it  became  impossible,  or  at  least  impracticable, 
by  the  exercise  of  reasonable  diligence,  for  the  defendant  to 
transfer  these  potatoes  and  deliver  them  to  the  next  des- 
ignated connecting  carrier,  the  Boston  &  Philadelphia 
Steamship  Company.  Thereupon  the  defendant,  without 
notifying  either  the  consignor  or  the  consignee,  either  by 
mail,  telegraph,  or  telephone,  although,  as  it  appears,  there 
were  ample  means  of  communication  both  by  mail  and  by 
wire,  delivered  these  potatoes  on  March  nth  to  the  Metro- 
politan Steamship  Company,  by  which  they  were  transported 
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to  New  York,  delivered  to  the  Pennsylvania  Railroad  Com- 
pany, and  from  there  transported  by  that  company  by  rail  to 
Philadelphia,  where  they  were  delivered  to  the  consignee. 
The  cost  of  transportation  by  this  route  to  the  plaintifi  was 
$91.31  for  the  three  car  loads — more  than  it  would  have  been 
if  they  had  been  transported  by  the  route  chosen  by  the 
shipper,  and  plainly  designated  in  the  shipping  receipts. 
The  plaintifi,  having  paid  this  extra  cost  of  transportation 
under  protest,  seeks  to  recover  that  amount  in  this  action, 
which  comes  to  the  law  court  upon  a  report  of  the  evidence. 

Independently  of  any  stipulation  in  the  contract  limiting 
its  liability,  the  defendant  would  unquestionably  be  liable  for 
this  loss  to  the  plaintiff,  caused  by  its  failure  to  forward  the 
goods  by  the  designated  route.  The  defendant's  contract, 
by  virtue  of  the  acceptance  of  these  cars  with  the  route  desig- 
nated, was  to  transport  them  over  its  own  line  to  Boston, 
and  there  to  deliver  them  to  the  next  designated  connecting 
carrier;  and  for  its  failure  to  do  so,  to  the  injury  of  the  plain- 
tifi in  the  manner  referred  to,  it  would  be  liable  to  the  plain- 
tifi for  the  increased  cost  of  transportation.  Proctor  v.  East- 
ern Railroad  Company,  105  Mass.  512.  That  the  intermediate 
carrier  is  liable  to  the  shipper  for  any  loss  which  occurs 
through  its  fault,  after  the  goods  have  come  into  its  posses- 
sion, and  that  the  liability  of  the  former  carriers  in  the  route 
terminates,  when  they  have  respectively  transported  the 
goods  over  their  lines  and  delivered  them  to  the  next  con- 
necting carrier,  is  now  almost  universally  established  in  this 
country. 

But  the  contract  of  shipment  between  the  initial  carrier 
and  the  shipper  contained  various  stipulations  afiecting  the 
rights  of  the  parties,  and  limiting  the  liability  of  that  corpo- 
ration. These  stipulations  inured  to  the  benefit  of  the  de- 
fendant. Morse  v.  Canadian  Pacific  Railway  Company,  97 
Me.  77,  53  Atl.  874.  And  it  was  expressly  agreed  in  these 
contracts  that  the  stipulations  should  be  applicable  to  each 
carrier  over  any  portion  of  the  route.  It  is  also  well  settled 
in  this  state,  as  well  as  universally  in  this  country,  that  a 
common  carrier  may  by  agreement  limit  to  a  reasonable 
extent  his  common-law  liability,  but  not  his  liability  for  the 
consequences  of  his  own  negligence.  Morse  v.  Canadian 
Pacific  Railway  Company,  supra. 

These  stipulations,  so  far  as  they  afiect  this  case,  are  as 
follows:  ''No  carrier  *  *  *  shall  be  liable  for  any  loss 
thereof  or  damage  thereto,  by  causes  beyond  its  control,  or  by 
floods  or  by  fire  from  any  cause  wheresoever  occurring;  or 
by  riot,  strikes  or  stoppage  of  labor."  ''No  carrier  is  bound 
to  carry  said  property  by  any  particular  train  or  vessel,  or  in 
time  for  any  particular  market,  or  otherwise  than  with  as 
reasonable  dispatch  as  its  general  business  will  permit. 
Every  carrier  shall  have  the  right,  in  case  of  necessity^  to 
forward  said   property  by  any  railroad  or  route  between  the 


Vol  is  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       301 

FUher  v.  Boston  &  M.  R.  Co 

point    of    shipment    and   the    point   to    which  the  rate  is 
given. ' ' 

We  may  assume,  for  the  purposes  of  this  case,  that  for 
causes  beyond  its  control,  and  without  any  fault  upon  its 
part,  the  defendant  could  not  for  the  few  days  commencing 
Monday,  the  loth,  and  extending  to  Friday,  the  14th,  deliver 
these  goods  to  the  designated  connecting  carrier  at  Boston, 
and  the  causes  afiecting  its  inability  in  this  respect  were 
covered  by  the  stipulations  above  referred  to.  It  is  also  un- 
doobtedly  true  that,  at  the  time  the  goods  were  forwarded 
by  another  route,  it  was  impossible  to  tell  with  any  degree 
of  certainty  how  long  the  situation  caused  by  the  strike 
would  continue,  or  how  soon  the  potatoes  could  be  delivered 
to  and  received  by  the  steamship  line  between  Boston  &  Phil- 
adelphia. There  is  also  no  question  but  that  these  stipul-^tions 
— especially  the  one  to  the  effect  that  the  defendant,  in  case 
of  necessity,  had  the  right  to  forward  the  goods  by  any  other 
railroad  or  route — were  reasonable  limitations.  We  come, 
then,  to  the  question  whether  the  defendant,  under  the  cir- 
cumstances of  the  case,  in  acting  as  a  forwarder  only,  acted 
with  that  degree  of  care  and  diligence  that  the  law  and  the 
situation  demanded,  and  whether  such  a  case  of  necessity 
existed  as  justified  the  defendant  in  forwarding  these  goods 
by  the  much  more  expensive  route,  without  in  any  way  com- 
municating with  the  shipper,  and  without  giving  him  any  op- 
portunity to  give  new  and  different  instructions  in  view  of 
the  exigency  which  existed. 

In  determining  this  question,  we  assume  that  the  duty  and 
liability  of  the  defendant  as  a  common  carrier  had  ceased 
when  these  goods  had  been  transported  over  its  own  line  to 
its  terminus  in  Boston,  and  when  it  was  unable  to  deliver  (hem 
to  the  next  carrier  because  of  the  situation  referred  to. 
Plantation  No.  4  v.  Hall,  61  Me.  $17.  But  the  duty  still 
rested  upon  the  defendant,  as  a  forwarder,  to  exercise  reason- 
able care  and  diligence  to  prevent  unnecessary  loss  to  the 
goods,  and  to  save  unnecessary  cost  to  the  owner  in  storage 
or  transportation.  Such  forwarder  should  exercise  the  same 
degree  of  care  to  prevent  loss  or  unnecessary  expense  that  a 
prndent  owner  would  have  in  the  same  situation.  This  is  a 
familiar  principle,  which  may  be  frequently  found  stated  in 
the  decisions.  Hooper  v.  Wells,  Fargo  &  Company,  27  Cal. 
II,  85  Am.  Dec.  211. 

The  gravamen  of  the  plaintiff's  complaint  is  that  this  de- 
viation in  route  was  made  by  the  sender  without  communica- 
tion with  him,  and  without  giving  him  an  opportunity  to 
give  new  instructions,  when,  as  claimed  by  him,  if  he  had 
been  informed  of  the  condition  existing,  and  had  an  oppor- 
tunity to  exercise  his  discretion  in  this  situation,  he  could 
have  disposed  of  the  potatoes  in  Boston  without  any  loss,  and 
in  fact  at  a  profit.  It  is  undoubtedly  a  general  rule  that 
where  the  carrier  is  unable  to  deliver  the  goods  to  the  next 
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designated  carrier,  and  has  an  opportunity  to  do  so,  it  is  bis 
duty  to  at  once  notify  the  shipper  or  consignee,  and  failure  to 
give  such  notice  will  render  him  liable  for  any  loss  or  injury 
resulting  therefrom.  ''Where  goods  are  thus  held  after  fail- 
ure or  refusal  of  the  connecting  carrier  to  receive  them,  it  is 
the  duty  of  tbe  initial  carrier  to  at  once  notify  the  shipper  or 
consignee,  as  the  case  may  be."  6  Cyc.  484,  and  cases  cited. 
''But  where  the  goods  can  be  properly  cared  for  and  held 
until  the  shipper  can  be  communicated  with,  the  carrier 
will  not  be  justified  in  selecting  another  route  without  notice 
to  him  and  instructions  from  him."  Louisville  &  Nashville 
Railroad  Company  v.  Odil,  96  Tenn.  61,  33  S.  W.  611,  54 
Am.  St.  Rep.  820.  Some  of  the  numerous  cases  to  the  same 
efiect  which  might  be  cited  are  The  Convoy's  Wheat,  3 
Wall.  225,  18  L.  Ed.  194;  Michigan  Central  Railroad  Com- 
pany V.  Mineral  Springs  Manufacturing  Company,  16  Wall. 
318,  21  L.  Ed.  297;  Peterson  v.  Case  (C.  C.)  21  Fed.  885; 
Inman  v.  St.  Louis  &  Southwestern  Railroad  Company,  14 
Tex.  Civ.  App.  39,  37  S.  W.  37;  Johnson  v.  New  York  Cen- 
tral Railroad  Company,  33  N.  Y.  610,  88  Am.  Dec.  416; 
Goodrich  v.  Thompson,  44  N.  Y.  324. 

In  Regan  v.  Grand  Trunk  Railway,  61  N.  H.  579 — a  case 
somewhat  relied  upon  by  the  defendant — the  carrier  failed  to 
give  notice  of  its  inability  to  forward  the  goods  by  the  con- 
veyance designated,  but  it  was  expressly  found  "that  such 
notice  would  have  avoided  the  loss,  and  that  the  plaintiff 
suffered  no  injury  by  reason  of  the  defendant's  agent." 
Thereupon  the  court  decided  that  "neglect  to  notify  the  con- 
signee of  a  change  of  route  does  not  render  the  carrier  lia- 
ble for  loss  or  damage  happening  from  delay  in  the  delivery 
of  the  goods,  if  such  notice  would  not  have  avoided  the  in- 
jury."   With  which  statement  we  entirely  agree. 

Applying  these  rules  to  the  circumstances  of  this  case, 
we  think  that  the  defendant  failed  to  perform  its  duty  to- 
ward the  plaintiff  by  not  giving  him  an  opportunity  to  pre- 
vent, if  possible,  this  largely  excessive  cost  of  transportation. 
No  such  exigency  existed  as  prevented  the  defendant  from 
holding  the  potatoes  until  the  plaintiff  could  have  been  com- 
municated with,  and  instructions  received  from  him.  One 
of  these  cars  was  an  Eastman  Heater  Car,  and  the  other  two 
were  lined  cars,  as  they  are  called,  all  supplied  with  means 
of  heating.  In  this  situation,  the  potatoes  were  not  of  such 
a  perishable  character  as  required  that  they  should  be  sent 
forward  before  there  was  time  to  hear  from  the  owner,  be- 
cause, by  the  exercise  of  slight  care,  if  the  state  of  the  weather 
had  required  it,  the  potatoes  could  have  been  kept  from  any 
injury  from  the  frost.  The  arbitrary  deviation  from  the 
route  selected  by  the  shipper  without  awaiting  instructions  was 
entirely  unnecessary.  As  said  by  the  court  in  Michigan  Cen- 
tral Railroad  Company  v.  Mineral  Springs  Manufacturing 
Company,  16  Wall.  318,  21   L.  Ed.  297,  "common  fairness 
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reqoired  that  at  least  he  should  have  been  told  of  the  condi- 
tion of  things  there,  and  thus  left  free  to  choose,  if  he  saw 
fit.  another  mode  of  conveyance,"  or  given  an  opportunity 
to  dispose  of  his  goods,  if  possible,  without  subjecting  them 
to  this  large  charge,  in  proportion  to  the  value,  for  the  trans* 
portatioo.  And  we  are  satisfied  from  the  evidence  in  the 
case  that  this  extra  cost  could  have  been  prevented,  and  all 
loss  to  the  plaintiff  would  have  been  avoided,  if  this  notice 
bad  been  given,  and  if  the  plaintiff  bad  had  an  opportunity  to 
dispose  of  his  property  where  it  was. 

Judgment  for  plaintiff  for  $91.31  and  interest  from  the  date 
of  the  writ. 


HAROLD  V,  BALTIMORE  &  O.  R.  CO. 

(Circuit  Court  of  Appeala,  Sixth  Circuit,  December  14,  1904.) 

[133  Fed.  Rep.  384.] 

Trial — Direction  of  Verdict— insufficiency  of  Petition. 

A  court  is  not  warranted  in  directinur  ^  verdict  on  motion  of  defend- 
ant, after  answer  filed  joining^  issue  on  the  facts,  on  the  ground  of  the 
insufficiency  of  the  petition,  unless  it  is  so  absolutely  defective  that  no 
jndfifment  could  properly  be  entered  on  a  verdict  for  plaintiff. 

Same.* 

A  petition  allefi^ed  that  plaintiff  was  a  passenger  on  an  excursion 
train  on  defendant's  railroad  ;  that  in  the  train  was  a  combination  car, 
one-half  of  which  was  a  bag'gage  room  without  seats,  having  a  door  at 
the  end,  but  no  platform  ;  that  on  the  return  trip  such  car  was  placed  in 
the  train,  with  the  ba^rgage  room  toward  the  rear  next  the  second  car ; 
that  it  was  after  dark,  and  plaintiff,  who  was  in  such  car,  on  account 
of  its  t>eing'  crowded  and  warm  went  to  the  rear  door,  which  was  open, 
and,  while  standing*  there,  was  caused  by  the  motion  of  the  car  to  step 
forward  through  the  door,  and  fell  between  the  cars,  receiving  serious 
injuries  ;  that  owing  to  the  darkness  plaintiff  could  not  see  that  there 
was  no  platform.  Negligence  was  alleged  in  the  use  of  such  car, 
in  the  manner  in  which  the  train  was  made  up,  and  in  not  using 
some  means  to  protect  passengers  from  the  danger:  held,  that 
such  petition  presented  issues  for  the  jury,  and  that  it  was  error  for 
the  court  at  the  trial  to  direct  a  verdict  for  defendant  on  motion, 
on  the  firround  of  its  insufficiency,  after  defendant  had  answered, 
but  before  the  taking  of  testimony. 

Id  Error  to  the  Circait  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

Masser  &  Kohler  and  Yoans  &  Wanamaker,  for  plaintiff. 
Arrel,  McVey  &  Taylor  and  Allen,  Waters  &  Andress,  for 
defendant. 

Before  LURTON,  SEVERENS,  and  RICHARDS.  Circuit 
Judges. 

SEVERENS,   Circuit  Judge.     The  plaintiff  in  error  was 

*As  to  a  carrier  of  passengers'  duties  with  respect  to  vehicles,  see 
monograph  appended  to  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Parks  (Tex.),  11  R.  R.  R.  688,  34  Am.  &  Bng.  R.  Cas.,  N.  S.,  688. 
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the  plaintifi  below.  He  broaght  the  sait  to  recover  dam- 
ages sustained  by  him  while  riding  as  a  passenger  on  an  ex- 
carsion  train  of  the  defendant,  on  the  return  trip  of  the  train* 
which  had  left  Akron,  Ohio,  on  the  morning  of  August  i6, 
1902,  and  run  to  Sandusky,  where  the  passengers  left  the  train 
and  went  by  boat  to  Cedar  Point,  where,  during  the  day, 
they  had  a  picnic. 

The  plaintifi  purchased  a  round-trip  ticket  at  Akron  be- 
fore starting.  There  were  a  large  number  of  passengers  on 
the  train,  which  ran  in  two  sections  of  eight  cars  each,  much 
crowded.  Late  in  the  afternoon  the  passengers,  the  plain- 
tiff among  them,  returned  to  Sandusky,  and  took  the  train  on 
its  starting  to  return  to  Akron.  The  first  section  of  the  train 
had  already  gone  when  the  plaintiff  came  to  the  station,  and 
the  second  section  was  about  to  go.  The  car  which  the  plain- 
tiff took  was  a  combination  car,  having  in  one  end  a  smoking 
room  with  seats,  and  in  the  other  end  a  baggage  room  which 
had  no  seats.  This  car  had  a  platform  at  the  end  containing 
the  smoking  room;  at  the  other  end  it  had  none,  but  there 
was  a  door  in  it.  In  the  morning,  on  the  outgoing  trip,  the 
end  without  a  platform  was  next  the  engine;  on  the  return  its 
position  was  reversed,  the  end  having  the  platform  being  next 
the  engine,  and  the  end  having  none  being  connected  with  a 
passenger  car  next  in  the  train.  The  plaintiff  went  aboard 
this  combination  car  by  the  platform  at  the  end  of  the  smok- 
ing room,  which  he  found  already  full  of  passengers,  some 
standing  up.  After  standing  for  a  while,  he  went  into  the 
baggage  room  where  were  a  large  number  of  passengers,  and 
where  he  sat  down  for  a  time  on  a  basket.  The  room  be- 
came hot  and  close,  and  the  plaintifi  went  to  the  rear  door 
for  air.  The  door  was  standing  open.  There  was  no  light 
between  this  car  and  the  next,  and  the  one  in  the  baggage 
room  was  so  dim  and  poor  that  the  plaintiff  could  not  see  the 
condition  of  things  where  he  was.  It  had  become  nighttime 
before  the  train  reached  Chicago  Junction,  a  station  on  the 
route.  As  they  were  nearing  that  place  the  car  in  which  the 
plaintifi  was  made  a  sudden  lurch,  which  caused  the  plain- 
tifi to  step  forward  beyond  the  end  of  the  car.  There  being 
no  platform  there,  he  went  down  through  the  open  space  be- 
tween the  cars,  and  sustained  injuries  which  resulted  in  the 
loss  of  one  of  his  legs  and  the  two  first  fingers  of  one  hand. 

In  his  petition  the  plaintiff  charges  the  defendant  with  neg- 
ligence ''in  using  said  baggage  compartment  for  the  carriage 
of  passengers,  and  in  not  furnishing  plaintiff  with  a  suitable, 
proper,  and  safe  place  in  which  to  ride;  and  also  in  using  said 
car  with  the  baggage  end  at  the  rear  next  to  the  following 
coach,  so  that  an  open  space  was  left  between  said  cars,  as 
aforesaid,  through  which  passengers  on  said  train  were  liable 
to  faH  and  be  injured;  and  also  in  not  furnishing  and  provid- 
ing some  suitable  and  proper  device  or  means  to  prevent  per- 
sons not  knowing  of  said  open  space  from  falling  between 
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said  cars  onto  the  track  of  said  railroad  and  thereby  suffering 
injory";  and  he  says  he  was  without  any  fault  whatever  con- 
tribnting  to  his  injury.  Before  the  commencement  of  the 
trial  the  plaintiff  was  allowed  to  amend  his  declaration,  and 
it  then  stated  the  facts  to  be  substantially  as  above  narrated. 
The  answer  admitted  the  plaintiff  had  been  injured,  but  de- 
nied all  other  material  allegations  of  the  petition,  and  set  up 
the  defense  of  contributory  negligence  on  the  part  of  the 
plaintiff. 

The  case  proceeded  to  trial.  The  plaintiff's  counsel  made 
an  opening  statement  of  the  facts  he  expected  to  prove, 
which  were,  in  substance,  those  stated  in  the  petition,  except 
that  he  said  that  the  car  ^'swayed  slightly,"  instead  of  mak- 
ing a  '^sudden  lurch,"  as  alleged  in  the  petition.  Before 
taking  evidence  the  defendant's  counsel  moved  the  court  to 
direct  the  jury  to  find  a  verdict  for  the  defendant  upon 
the  case  as  stated  in  the  pleading  and  by  counsel,  stat- 
ing the  purpose  of  the  motion  to  be  to  '^raife  now  the  ques- 
tion of  law  as  to  whether  there  is  any  case  stated  in  this 
amended  petition  against  the  defendant  company  that  en- 
titles the  plaintiff  to  a  verdict."  Upon  argument,  the  bill  of 
exceptions  states,  ''It  being  admitted  to  the  court  by  coun- 
sel for  the  plaintiff  that  the  'sudden  lurch*  of  said  car,  men- 
tioned in  the  third  paragraph  of  plaintiff's  amended  petition 
as  cansing  the  plaintiff  to  step  forward  and  to  fall  between 
the  cars  through  said  open  space,  was  not  a  negligent  act  on 
the  part  of  said  defendant,  and  that  no  claim  was  made  by 
plaintiff  that  such  act  was  negligence  or  negligently  caused  by 
defendant,"  the  court  sustained  the  motion.  The  plaintiff 
moved  to  amend  his  petition  so  as  to  state  that  the  plaintiff, 
supposing  there  was  a  platform  there,  and  because  the  room 
was  hot  and  close,  stepped  through  the  door,  which  stood 
open,  instead  of  alleging  that  he  was  thrown  forward  by  a 
"sudden  lurch"  of  the  car.  This  motion  was  refused.  The 
court  directed  the  jury  to  find  a  verdict  for  defendant,  which 
was  done.  The  record  does  not  very  clearly  advise  us  of 
the  particular  ground  of  the  court's  ruling.  But  the  fair  in- 
ference is  that  the  court  thought  that  upon  the  allegation  of 
the  petition  the  "sudden  lurch"  was  the  proximate  cause  of 
the  plaintiff's  injury,  and,  as  that  was  admitted  not  to  have 
been  negligently  caused,  the  ground  of  action  had  fallen  out» 
and  there  was  nothing  further  for  the  jury  to  consider. 

We  think  the  court  was  in  error.  The  petition  did  not  al- 
lege the  lurching  of  the  car  was  caused  by  any  negligence  of 
the  defendant,  and  amounts  to  nothing  more  than  the  state- 
ment of  what  is  frequently  experienced  by  those  traveling  on 
railways.  It  was  a  mere  incident  of  the  means  by  which  the 
plaintiff  was  brought  into  the  place  of  danger  where  he 
suffered  the  injury.  The  ultimate  causation  was  in  the  negli- 
gent organization  of  the  train,  supposing  it  to  have  been 
negligent,  to  which  all  the  other  factors  in  the  situation  led 
15  R  s  R— 20 
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up.  We  are  not  to  be  understood  as  ezpressing  any  opinion 
as  to  whether  there  was  negligence  on  the  part  of  the  defend- 
ant in  the  use  of  this  car  in  the  connection  in  which  it  was 
placed  or  in  any  other  respect.  That  is  a  question  for  a 
jury.  The  proper  way  to  raise  the  question  of  the  sufficiency 
of  a  petition  is  by  a  demurrer,  and  while  the  course  pursued 
here  might  be  permissible  in  a  case  where  it  is  perfectly 
clear  that  the  petition  is  so  defective  that  no  judgment  could 
properly  be  entered  upon  a  verdict  for  the  plaintiff,  and  so 
the  trial  would  be  a  waste  of  time,  we  do  not  think  this 
petition  so  absolutely  defective  as  to  warrant  that  practice. 
By  answering  the  petition  the  defendant  had  lost  its  right  to 
interpose  a  demurrer,  and  it  would  be  anomalous  if  it  could, 
after  issue  joined,  revert  to  its  former  position.  Said  Judge 
Campbell,  in  Jackson  v.  Collins,  39  Mich.  557,  560:  '^When 
issue  is  joined  on  the  facts,  the  declaration  cannot  be  held 
fatally  defective,  unless  inconsistent  with  any  reasonable 
ground  of  action." 

Having  regard  to  the  duty  of  the  carrier  to  provide  a  proper 
place  for  its  passengers,  the  crowded  and  uncomfortable  con- 
ditions to  which  the  plaintifi  was  subjected,  and  the  leaving 
open  the  door  at  the  rear  end  of  the  car  without  a  light  there, 
we  think  the  question  whether  the  plaintifi  was  guilty  of  con- 
tributory negligence  was  also  one  for  the  jury.  For  these 
reasons,  we  are  constrained  to  think  the  court  erred  in  sus- 
taining the  motion  of  the  defendant  and  directing  a  verdict 
and  judgment  against  the  plaintifi. 

The  judgment  will  be  reversed,  with  costs.  A  new  trial 
should  be  awarded,  and  the  court  below  is  authorized  to  per- 
mit the  plaintifi  to  amend  his  petition  if  he  is  so  advised. 


SOUTHERN  RY.  CO.  v.  LOCKWOOD  MFG.  CO. 

(Supreme  Court  of  Alabama,  Nov.  29, 1904.) 
[37  So.  Rep.  667.] 

Carriers— Demurrage  Charges — Lien — Delivery.* 

The  placing-  by  a  carrier  of  a  car  on  the  team  track,  to  be  unloaded  by 
the  consig-nee,  ia  not  auch  an  absolute  delivery  to  him  of  the  lumber 
therein  as  to  cut  off  any  future  right  of  lien  thereon  of  the  carrier  for 
•demurrage  charges  because  of  the  consig-nee  not  unloading  in  the  time 
limit  therefor. 

Appeal  from  Circait  Court,  Jefferson  Coanty;  A.  A.  Cole- 
man, Ja^fge. 

Action  of  trover  by  J.  W.  Lock  wood  and  others,  partners 
as  the  Lockwood  Manafactaring  Company,  against  the  Soutb- 

*As  to  the  right  to  impose  demurrage  charges,  see  foot-note  appended 
to  New  Orleans  A  N.  E.  R.  Co.  v.  George  A  Co.  (Miss.),  9  R.  R.  R.  786, 
32  Am.  A  Eng.  R.  Cas.,  N.  8.,  786,  where  all  preceding  authorities  in 
this  series  are  collected  or  referred  to. 
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ern  Railway  Company,  for  conversion  of  lumber.     Judgment 
for  plaintifis.     Defendant  appeals.     Reversed. 

The  defendant  pleaded  the  general  issne»  and  the  following 
special  plea:  ''For  further  answer  to  the  complaint,  defend- 
ant says  that  the  car  of  lumber,  a  part  of  which  forms  the 
subject-matter  of  this  suit,  arrived  at  Birmingham  over  de- 
fendant's line  on  March  22,  1902,  to  be  delivered  to  the  plain- 
tifis in  this  cause;  that  on  the  same  date  plaintiffs  were 
notified  of  the  arrival  of  the  car ;  that  the  car  was  not  ordered 
placed  until  March  29th,  at  12  m. ;  that  car  service  charges 
in  the  sum  of  one  dollar  per  day,  or  fraction  thereof,  began 
to  accrue  on  said  car  at  7  a.  m.  March  26th ;  that,  at  the 
time  the  car  was  ordered  placed,  car  service  charges  were  due 
on  said  car  for  two  days  and  five  hours,  the  28th  day  of 
March  having  been  a  holiday;  that  said  charges,  amounting 
to  $3,  were  paid  when  car  was  ordered  placed;  that  car  was 
placed  at  i?  m.  March  31st;  that  the  nineteen  hours'  free 
time  which  plaintiff  had  to  unload  the  car  expired  at  7  a.  m. 
April  ist ;  that  at  4  p.  m.  on  April  2d  demand  was  made  on 
plaintiff  for  the  additional  car  service,  amounting  to  one 
dollar;  that  plaintiff  refused  to  pay  same,  whereupon  defend- 
ant declined  to  deliver  the  lumber  which  was  remaining  on 
the  car  at  that  time,  and  which  forms  the  subject-matter  of 
this  suit.  The  defendant  says  that,  at  the  time  the  alleged 
cause  of  action  arose,  it  was  a  member  of  the  Alabama  Car 
Service  Association,  and,  as  such,  had  bound  itself  to  con- 
form to  the  rules  and  regulations  of  said  association;  that 
the  rules  of  said  association  required  it  to  make  car  service 
charges  in  the  amount  of  $1  per  day,  or  part  thereof,  en  each 
car  after  48  hours  had  elapsed  after  notice  to  consignee  of 
the  arrival  of  such  car;  that  this  rule  was  enforced  by  the 
defendant  in  all  cases;  that  it  was  embodied  in  the  contract 
of  shipment  with  plaintiffs,  either  expressly  or  impliedly; 
and  that  plaintiffs  refused  to  pay  the  proper  charges  assessed 
in  accordance  with  this  rule."  The  case  was  tried  upon 
issue  joined  upon  these  pleas. 

The  undisputed  testimony  showed  the  following  facts:  A 
car  of  lumber,  consigned  to  plaintiffs,  arrived  at  Birming- 
ham, over  defendant's  line  of  railroad,  from  Berry,  Ala.,  on 
Saturday,  March  22,  1902.  The  plaintiffs  were  notified  of  the 
arrival  of  the  car  on  the  afternoon  of  that  day.  At  12  o'clock 
Saturday,  March  29th,  one  of  the  plaintiffs  called  at  the  office 
of  the  defendant's  agent  in  Birmingham  and  paid  the  freight 
on  this  car,  and,  in  addition  thereto,  $3  car  service  or  demur- 
rage which  had  accrued  on  the  car  up  to  that  time;  at  the 
same  time  order  in  the  car  placed  for  unloading.  The  car 
was  placed  at  12  o'clock  March  31st  on  one  of  defendant's 
team  tracks — the  usual  place  for  unloading  bulk  shipments 
of  this  kind.  At  4  o'clock  on  the  afternoon  of  April  2d  the 
lumber  was  only  partially  unloaded,  and  the  car  still  de- 
tained.    One  dollar  additional  car  service  having  accrued 
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after  the  car  had  been  placed  for  unloading,  the  defendant, 
tb rough  its  car  service  clerk,  presented  the  plaintiffs  a  bill  for 
this  arooant,  which  they  refased  to  pay.  Thereupon  the  car 
was  sealed,  with  a  part  of  the  lumber  still  on  board,  and 
placed  beyond  the  reach  of  the  plaintiffs,  and  the  lumber 
held  for  payment  of  demurrage  charges.  This  is  the  lumber 
sued  for. 

The  operation  of  rules  i,  2,  and  9  of  the  Alabama  Car  Serv- 
ice Association,  which  were  introduced  in  evidence,  and 
which  are  the  rules  enforced  by  the  defendant  in  connection 
with  car  service  or  demurrage  charges,  is  clearly  explained  by 
the  following  uncontroverted  testimony  of  J.  B.  Franklin* 
defendant's  car  service  clerk:  ''In  March  and  April  of  last 
year  I  was  car  service  clerk  for  the  Southern  Railway  Com- 
pany at  Birmingham,  and  my  duties  were  to  look  after  the 
cars  that  arrived  here  over  the  Southern  Road  for  the  city 
delivery,  and  see  that  the  consignees  were  promptly  notified, 
and  that  the  cars  were  placed  after  the  freight  and  all  charges 
were  paid,  and,  after  the  cars  were  not  unloaded  within  48 
hours  after  the  parties  were  notified,  to  collect  all  car  serv- 
ice due  on  them.  The  car  service  charged  was  $1  per  day,  or 
fraction  thereof,  on  each  car,  after  expiration  of  the  free 
time  of  48  hours.  I  remember  a  car  of  lumber  having  ar- 
rived on  the  22d  day  of  March,  1902,  consigned  to  the  Lock- 
wood  Manufacturing  Company.  That  was  on  Saturday,  and 
notice  was  given  to  Lockwood  Manufacturing  Company  that 
this  car  had  arrived,  sometime  between  i  and  5  o'clock  that 
afternoon.  The  car  was  ordered  placed  at  12  o'clock  March 
29th.  Up  to  that  time  car  service  charges  had  accrued  to 
the  amount  of  $3.  I  figure  that  out  this  way :  I  gave  notice 
of  arrival  of  the  car  on  the  afternoon  of  the  22d,  but,  under 
the  rules,  the  time  did  not  commence  on  the  car  until  7 
o'clock  the  next  morning,  the  23d.  This  being  Sunday 
would  throw  it  the  next  morning,  and  the  time  commenced 
to  count  7  o'clock  Monday  morning,  the  24th.  The  48  hours' 
free  time  allowed  expired  at  7  o'clock  on  Wednesday  morn- 
ing, the  26th,  and  then  the  car  service  began  to  accrue. 
Thursday  morning  at  7  o'clock  one  day  had  elapsed,  and  Satur- 
day morning  at  7  o'clock  two  days  had  elapsed.  Friday,  the 
28th,  was  a  holiday,  and  holidays  and  Sundays  are  not  consid- 
ered in  estimating  the  time  for  car  service  charges.  Up  to  12 
o'clock  Saturday,  the  29th,  when  the  car  was  ordered  placed, 
2  days  and  5  hours  had  elapsed,  and  $3  car  service  was  col- 
lected. The  car  was  placed  at  12  o'clock  March  31st.  Un- 
der the  rules  of  the  Railroad  Commission,  the  company  is 
entitled  to  48  hours  in  which  to  place  the  car,  after  the  freight 
and  all  charges  have  been  paid.  If  the  company  takes  more 
than  that  time,  it  must  pay  the  shipper  $1  a  day,  or  any  part 
thereof,  on  each  car.  In  counting  the  time  against  the  com- 
pany, Sundays  and  holidays  are  not  included.  Just  like  the 
car  service,  the  rule  works  both  ways.     March  the  30th  hav- 
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ing  been  Sunday,  the  company  placed  this  car  in  34  boaii» 
according  to  the  rules  for  estimatinK  time,  after  the  car  was 
ordered  placed.  After  the  car  was  placed*  the  Lockwood 
Maonfactnring  Company  bad  19  bonrs»  which  they  had 
already  paid  the  demurrage  for,  in  which  to  unload.  These 
19  hours  had  expired  at  7  o'clock  on  the  morning  of  April 
ist^and  at  that  time  car  service  began  to  accrue  again.  I  did 
not  present  a  bill  to  any  member  of  the  firm  of  the  Lockwood 
Company  for  any  additional  car  service  until  late  in  the  after- 
noon on  April  2d,  about  4  o'clock.  I  did  not  present  the 
bill  00  the  1st  because  I  wanted  to  favor  Mr.  Lockwood. 
The  bill  which  I  presented  on  the  2d  was  for  $1,  and  I  pre- 
sented it  to  Mr.  Lockwood — the  old  gentleman,  who  was  the 
first  witness  for  the  plaintiff.  He  was  at  the  time  at  his 
place  of  business,  on  Twenty-Sixth  street."  It  was  also 
shown  that  plaintiff  had  notice  of  the  regulation  of  defendant 
in  reference  to  car  service  or  demurrage  charges. 

Among  the  other  charges  requested  by  the  defendant,  and 
to  the  refusal  to  give  each  of  which  the  defendant  separately 
excepted,  was  the  general  affirmative  charge  in  its  behalf. 

James  Weatherly  and  J.  T.  Stakely,  for  appellant 
White  &   Howze,  for  appellees. 

DOWDELL,     J.     The   evidence  in  this  case  upon  the 
principal  issue  involved  is  practically  without  dispute.    The 
reasonableness  of  the  railway  company's  rules  which  were 
adopted  by  the  Alabama  Car  Service  Association  relative  to 
demurrage  charges  on  its  cars,   and  the  time  limit  in  the 
placing  of  its  cars  for  unloading,  and  the  unloading  of  the 
same  by  the  consignee,   etc.,   as    shown  by  the  evidence, 
seems  not  to  have  been  denied  or  questioned.     We  concur  in 
the  statement  made  by  counsel  for  appellees  in  their  brief 
that  the  only  question  in  this  case  necessary  to  be  considered 
is  whether  the  appellant  had  released  its  lien  upon  the  lum- 
ber by  placing  the  car  on  the  team  track  for  the  purpose  of 
being  unloaded.    The  proposition  seems  quite  clear  that,   if 
the  appellant  railway  company  had  no  lien  upon  the  lumber, 
then,  in  removing  the  car  with  the  lumber  on  it,  and  holding 
the  lumber  for  the  purpose  of  enforcing  a  pretended   lien,  it 
(the  railway  company;    would  be  guilty  of  a    conversion. 
This,  we  understand,  is  not  controverted  by  counsel  for  ap- 
pellant.    The  contention  of  the  appellees  is  that  the  placing 
of  the  car  of  lumber  on  the  team  track  to  be  unloaded  by  the 
consignees  was  a  delivery  of  the  lumber  to  the  consignees, 
and  such  a  delivery  of  possession  of  the  property  as  amounted 
to  a  release  of  whatever  lien  the  railway  company  had  on 
the  lumber.     It  is  not  denied  that  the  railway  company,  as  a 
common  carrier,  had  a  lien  on  the  lumber  for  transportation 
charges,  and  for  the  demurrage  charges  which  had  accrued 
after  notice  to  the  consignees  of  the  arrival  of  the  car  of  lum- 
ber, under  the  company's  rules.     Indeed,  this  question  is  not 
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involved,  as  the  undispated  evidence  shows  that  the  charges 
had  been  paid  by  the  consignee  when  the  car  was  placed  on 
the  team  track,  to  be  there  unloaded  by  the  consignee;  and  it 
was  at  this  time  that  the  appellee,  who  was  the  consignee, 
claims  that  the  lumber  was  delivered  by,  and  passed  from  the 
possession  of,  the  railway  company  into  its  possession,  dis- 
charged of  all  antecedent  liens,  and  not  subject  to  any  subse- 
quent lien.  It  is  not  denied  that  the  car  remained  upon  the 
team  track,  where  it  had  been  placed  by  the  railway  com- 
pany for  the  appellee's  convenience  in  unloading  the  same, 
for  the  time  limit  allowed  by  the  rules  of  the  railway  com- 
pany, and  that  the  demurrage  for  which  a  lien  is  claimed 
accrued  after  the  expiration  of  the  time  limit  for  unloading. 
As  stated  above,  the  reasonableness  of  the  rule  as  to  time 
limit  and  demurrage  charges  is  not  questioned,  nor  is  it 
denied  that  the  appellee  had  notice  of  such  rule.  The  ques- 
tion, then,  is  whether  a  lien  on  the  lumber  remaining  on  the 
car  arose  in  favor  of  the  railway  company  for  demurrage 
accruing  subsequent  to  the  delivery  in  the  manner  stated,  and 
after  the  expiration  of  the  time  limit  for  unloading  the  car. 

Leading  up  to  the  proposition,  it  may  be  stated  that  this 
court  has  held  that  a  rule  of  a  railroad  company  that  a  party 
to  whom  freight  is  consigned  must  receive  the  same  within  48 
hours  after  notice  is  a  reasonable  one,  and  a  charge  for 
storage  after  that  time  is  legal.  Gulf  City  Construction  Co. 
V.  L.  &  N.  R.  Co.,  121  Ala.  621,  2$  South.  S79*  And  it  may 
be  said,  as  a  corollary  to  this,  that  a  railroad  company  may 
legally  charge  storage  or  demurrage  for  its  cars  used  and 
occupied  by  consignees  beyond  a  reasonable  time  after  the 
contract  of  transportation  has  been  fulfilled.  Miller  et  al.  v. 
Georgia  R.  &  Banking  Co.,  88  Ga.  563,  is  S.  E.  316,  18  L. 
R.  A.  323,  30  Am.  St.  Rep.  170.  See,  also,  20  Am.  &  Eng. 
R.  R.  Cases  (N.  S.)  450,  where  will  be  found  a  collation  of 
authorities  on  the  question.  It  is  a  well-settled  proposition 
of  law  that  a  warehouseman  has  a  lien  for  his  charges. 
Steinman  v.  Wilkins  (Pa.)  42  Am.  Dec.  254,  and  note  on 
page  257;  28  Am.  &  Eng.  Ency.  Law  (1st  Ed.)  p.  663.  It 
is  equally  well  settled  that  where  a  common  carrier,  after  the 
arrival  of  freight,  gives  notice  to  the  consignee,  and  places 
the  goods  in  its  warehouse,  its  liability  thereafter  is  that  of  a 
warehouseman.  Collins  v.  Alabama  Great  Southern  R.  Co., 
104  Ala.  390,  16  South.  140.  And  the  carrier  is  entitled  to 
additional  compensation  for  its  services  as  warehouseman. 
Gulf  City  Construction  Co.  v.  L.  &  N.  R.  Co.,  supra. 

It  would  seem,  if  the  carrier  can  make  an  additional  charge 
when  it  stores  the  goods  in  its  warehouse,  and  have  a  lien  for 
such  charge,  upon  like  principle,  and  for  the  same  reasons,  it 
may  make  an  additional  charge,  and  have  a  lien  therefor, 
when  the  goods  remain  in  its  cars  after  its  liability  as  a  com- 
mon carrier  has  ceased.  Miller  v.  Georgia  R.  &  Banking 
Co.,    supra;    Miller  v.    Mansfield,    112    Mass.     260;     New 
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Orleans  &  Nortbeastern  R.  Co.  v.  Georg:e  (Miss.)  35  South. 
193.  Id  Miller  v.  Georgia  R.  &  Banking  Co.,  it  was  said: 
''We  do  not  think  it  material,  as  affecting  the  right  to  make 
a  charge  of  this  character,  that  the  goods  remain  in  the  cars, 
instead  of  being  put  into  a  warehouse.''  And  in  the  case  of 
New  Orleans  &  Northeastern  R.  Co.  v.  George,  supra,  it 
was  said:  '* There  is  no  force  in  the  argument  which  con- 
cedes the  right  of  the  carrier  to  make  demurrage  charges,  but 
contends  that  the  goods  must  be  delivered,  and  then  the  car- 
rier  sue  for  the  amount.  This  course  would  give  the  dishon- 
est and  insolvent  an  unfair  advantage,  and  would  breed  a 
multiplicity  of  suits." 

The  foregoing  authorities  fully  sustain  the  doctrine  of  the 
right  of  the  carrier  to  a  lien  upon  the  goods  transported  for 
demurrage  charges.  Coming,  then,  to  the  main  question  in 
the  case  before  us,  was  the  placing  of  the  car  of  lumber  on 
the  team  track  of  the  railway  company  for  the  purpose  of  be- 
ing unloaded  by  the  consignee  such  an  absolute  and  unquali- 
fied delivery  of  the  lumber  into  the  possession  of  the  con- 
signee as  would  cut  off  any  future  right  of  lien  for  legitimate 
charges  for  car  service  or  demurrage  subsequently  accruing? 
We  think  not.  The  delivery  of  the  possession  of  the  lumber, 
in  the  manner  in  which  it  was  made,  and  under  all  the  con- 
ditions and  circumstances,  was  a  qualified  delivery.  The  de- 
livery was  conditioned  upon  the  lumber  being  unloaded  from 
the  car  within  a  fixed  time,  and,  upon  a  failure  of  the  con- 
signee to  comply  with  this  condition,  additional  rights  and 
liabilities  between  the  parties  arose.  The  right  of  the  con- 
signee's possession  of  the  lumber  was  accompanied  with  the 
dnty  on  bis  part  to  remove  the  same  from  the  car.  It  would 
hardly  be  contended  that  the  placing  of  the  car  for  the  pur- 
pose of  unloading  terminated  all  liability  of  the  railway  com- 
pany, both  as  carrier  and  warehouseman,  while  the  lumber 
yet  remained  on  its  car.  Upon  the  same  principle  that  a 
railroad  company,  when  its  relation  becomes  that  of  a  ware- 
houseman, has  a  lien  upon  goods  for  storage  charges,  it  has 
a  lien  upon  goods  for  demurrage  or  car  service.  A  contrary 
doctrine  would  defeat  the  purpose  of  the  rule  of  the  Car  Serv- 
ice Association  adopted  by  the  railroads,  and  which  was 
made  in  the  interest  of  commerce  generally,  and  for  the 
benefit  of  shippers  as  well  as  carriers.  The  indefinite  deten- 
tion of  cars  by  shippers  would  naturally  tend  to  impair  the 
ability  of  the  carrier  to  meet  the  demands  of  commerce,  and 
lessen  the  facility  of  transportation. 

The  case  of  Lane  v.  Old  Colony  &  Fall  River  R.  Co.,  14 
Gray  (Mass.)  143,  is  somewhat  similar  in  principle  to  the 
case  in  hand.  In  that  case  the  railroad  company  had  placed 
a  shipment  of  coal  in  a  bin  on  the  company's  ground,  to  be 
removed  by  the  consignee;  and,  after  a  part  had  been  hauled 
away,  the  consignee  refused  to  pay  the  freight  and  storage 
charges.     It  was  held  that  the  railroad  company  still  had  a 
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lien  on  the  coal  which  had  not  been  hauled  away  for  such 
charges.  We  think,  in  principle,  there  can  be  no  difference 
between  a  delivery  of  the  coal  in  a  bin,  to  be  taken  and 
hauled  away  by  the  consignee,  and  a  delivery  of  the  lumber 
on  the  car  on  the  railway  company's  team  track  for  a  like 
purpose. 

Our  conclusion  is  that  a  lien  for  the  subsequent  charges 
for  car  service  attached  to  the  lumber  in  favor  of  the  railway 
company.  The  evidence  being  without  conflict,  the  trial 
court  erred  in  refusing  the  general  charge  requested  by  the 
defendant;  and  for  this  error  the  judgment  will  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  HARALSON  and  TYSON,  JJ., 
concur. 


MANNON  V.  CAMDEN  INTERSTATE  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Dec.  20, 1904.) 

[49  S.  E.  Rep.  450.] 

Street  Railways— Passengers — Appliances — Degree  of  Care.* 

Street  railway  companies,  for  the  protection  of  their  pasaeng'ers,  are 
bound  to  exercise  extraordinary  care,  and  the  utmost  skill,  dilig^ence, 
and  human  foresight,  in  keeping  in  repair  the  necessary  appliances  used 
by  them  in  the  transportation  of  such  passengers,  and  the  slightest 
negligence  on  their  part  renders  them  liable  for  all  accidents  to  such 
passengers  occasioned  thereby. 

Same — Same—Negligence — Breaking  of  Trolley  Wire. 

The  frequent  breaking  of  a  trolley  wire  at  or  near  a  given  point  is 
evidence  to  justify  a  jury  in  finding  such  a  company  negligent  in  dis- 
charging the  duties  it  owes  to  the  public  and  its  passengers. 

Same — Contributory  Negligence — Jumping  from  Moving  Car  to  Avoid 
Danger — ^Question  for  Jury.f 
Whether  a  passenger  acted  with  ordinary  prudence  in  leaping  from  a 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see  foot- 
note appended  to  Johnson  v,  Seattle  Elec.  Co.  (Wash.),  12  R.  R.  R.  786, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  786;  foot-note  appended  to  lK>gan  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R.  753,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  753  ;  foot-notes  appended  to  Fitch  v.  Mason  City  &  C.  Li,  Trac- 
tion Co.  (Iowa),  12  R.  R.  R.  451, 35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451; 
foot-note  appended  to  Howell  v.  Lansing  City  Elec.  Ry.  Co.  (Mich. ) ,  12 
R.  R.  R.  61,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  61. 

fAs  to  whether  it  is  contributory  negligence  for  a  passenger  to  alight 
from  a  moving  train  or  car,  see  foot-note  appended  to  Southern  Ry.  Co. 
V.  Bandy  (Ga.),  12  R.  R.  R.  736,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  736  ; 
foot-note  appended  to  McDonald  v.  City  Electric  Ry.  Co.  (Mich.),  12  R. 
R.  R.  436,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  436  ;  El  wood  v.  Connecticut 
Ry.  &  Lighting  Co.  (Conn.),  12  R.  R.  R.  518,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  518  (alighting  from  street  car  under  belief  that  car  had  stopped 
at  terminus,  according  to  conductor's  announcement) ;  Howell  v,  Lan- 
aing  City  Elec.  Ry.  Co.  (Mich.),  12  R.  R.  R.  61, 35  Am.  &  Eng.  R.  Cas., 
N.  S.,  61  (jumping  from  street  car  when  collision  was  imminent). 

tAs  to  whether  error  of  judgment,  caused  by  fright,  in  avoiding 
danger  constitutes  contributory  negligence,  see  foot-note  appended  to 
St.  Louis  &  S.  F.  R.  Co.  v.  Brock  (Kan.),  12  R.  R.  R.  613,  35  Am.  A 
Eng.  R.  Cas.,  N.  S.,  613. 
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«ar  in  motion,  or  from  a  rash  apprehension  of  danfl^er  which  did  not 
exist,  under  circumstances  of  a^e,  time,  place,  experience,  and  other 
facts,  about  which  reasonable  men  mifi^ht  differ  as  a  justification  for 
such  conduct,  is  a  question  of  fact  for  a  jury,  and  not  a  question  of  law 
for  the  court. 

Appeal — Demurrer  to  Evidence. 

Judgment  of  the  circuit  court  overruling  a  demurrer  to  evidence  will 
be  affirmed  unless  it  is  contrary  to  the  plain  preponderance  of  the  evi- 
dence, or  it  is  without  evidence  to  support  it  as  to  some  material  question 
at  issue. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County;  E.  S.  Doolittle, 
Judge. 

Action  by  Cbarles  Mannon  against  the  Camden  Interstate 
Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     A£Brmed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
Geo.  L  Neal  and  Campbell,  Holt  &  Duncan*  for  defend- 
ant in  error. 

DENT,  J.  The  Camden  Interstate  Railway  Company 
complains  of  a  judgment  against  it  in  favor  of  Cbarles  Man- 
non, rendered  by  the  circuit  court  of  Cabell  county  on  the 
27th  day  of  March,  1902,  for  the  sum  of  $i,S00,  damages 
occasioned  by  an  accident. 

On  the  I2th  day  of  September,  igni,  Charles  Mannon,  the 
plaintiff,  an  unsophisticated  country  boy  from  the  state  of 
Ohio,  boarded  an  open  car  on  the  defendants'  street  railway 
line  extending  from  the  city  of  Huntington  to  the  town  of 
Guyandotte.  While  the  car  was  running  at  a  rapid  rate,  the 
trolley  wire,  which  had  been  in  use  since  1893,  ad^  which  had 
broken  quite  a  number  of  times  near  the  same  spot,  parted, 
and  made  considerable  noise,  causing  the  wires  to  rattle,  and 
one  of  the  poles,  rotten  near  the  ground,  to  brake  off  and  fall 
over  against  the  wires.  The  boy  became  excited  and 
alarmed  along  with  the  other  passengers,  and  before  the  car 
conld  be  stopped,  being  apprehensive  of  danger,  leaped  from 
the  car,  broke  his  leg,  and  tore  the  ligaments  of  his  ankle,  so 
that  he  became  permanently  injured  for  life.  The  defendant 
demurred  to  the  evidence,  and  the  jury  found  a  verdict  for 
$2,  SCO.  The  defendant  moved  to  set  it  aside  as  excessive,  but 
the  court,  having  determined  the  demurrer  to  the  evidence  in 
favor  of  the  plaintiff,  and  the  plaintiff  having  released  $1,000 
of  the  verdict,  entered  judgment  against  the  defendant  for 
$1,500,  following  the  case  of  Ohio  R.  R.  Co.  v.  Blake,  38 
W.  Va.  718.  18  S.  E.  957.  It  is  sufficient  to  say  with  regard 
to  this  matter  that  $1,500  is  not  excessive,  considering  the 
nature  and  character  of  the  injury  received,  and  that  the 
plaintiff  is  maimed  and  disfigured  for  life.  It  is  doubtful 
whether  $2,500  could  be  considered  an  excessive  verdict  as  a 
matter  of  compensation  in  consideration  of  the  character  of 
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the  iDjary  received  by  a  stronc:,  healthy  boy  i8  years  of  age. 

There  are  really  only  two  questions  of  importance  that  are 
presented  by  the  record  in  this  case:  First,  was  the  defend- 
ant guilty  of  negligence?  Second,  was  there  such  apparent 
danger  as  justified  the  plaintiff  leaping  from  the  car? 

The  law  on  both  these  questions  seems  to  have  been  fully 
considered  and  settled.  They  are  primarily  jury  questions^ 
and,  if  the  evidence  in  relation  thereto  is  sufficient  to  sustain 
the  verdict  of  a  jury,  this  court  is  bound  to  affirm  the  judg- 
ment overruling  the  demurrer. 

As  to  the  first  of  these  questions,  the  defendant  is  in  duty 
bound  to  the  public,  from  which  it  enjoys  its  franchise  and 
fares,  to  exercise  the  utmost  diligence  possible  to  secure  the 
safe  transportation  of  its  passengers,  of  all  ages,   character^ 
disposition,  and  information.     To  this  end  it  must  furnish 
appliances  of  the    most    approved  construction,  and    keep 
them  in  perfect  repair,  so  far  as  human  skill  and  foresight 
can  provide.     It  must  at  all  times  exercise  the  highest  de- 
gree of  vigilance  in  superintending  the  appliances  used  by  it» 
so  that  they  may  be  kept  in  the  best  possible  condition,   for 
it  is  using  the  most  dangerous  of  all  propelling  agents,   and 
to  neglect  its  duties  in  this  respect  is  to  trifle  with  human  life» 
and  render  its  negligence  criminal  in  its  nature.     Snyder  v. 
Wheeling  Electrical  Company,  43  W.  Va.  661,  28  S.  E.  733, 
39  L.    R.  a.  499,  64  Am.  St.  Rep.  922;  Searl    v.  Ry.   Co.» 
32  W.  Va.  370,  Q  S.  E.  248;  Cooper  v.  Ry.  Co.,  24  W.  Va. 
37.    The  slightest  negligence  on  the  part  of  the  railway  com- 
pany is  gross  negligence.     Railroad  Company  v.  Horst,  93 
U.  S.  291,  23  L.  Ed.  898;  Railroad  Company  V.  Derby,  14 
How.  486,  14  L.  Ed.  502;  The  Steamboat    New    World  v. 
King,  16  How.  469,  14  L.  Ed.  1019;  R.  R.  Co.  v.  Lockwood. 
17  Wall.  3S7,  21  L.  Ed.  627.     The  cases  on  this  question  are 
generally  reviewed  in  the  case  of  Spellman  v.  Lincoln  Rapid 
Transit  Company,  36  Neb.  890,  SS  N.  W.  270,  20  L.  R.  A. 
316,  38  Am.  St.  Rep.  753. 

The  evidence  in  the  present  case  from  which  a  jury  would 
have  the  right  to  find  negligence  is  the  smallness  of  the  wire, 
its  use,  wear  and  tear,  and  exposure  to  the  elements  for  10 
years,  its  frequent  breaking  near  the  same  place,  its  patch- 
work condition  and  the  rotten  character  of  the  line  poles, 
all  tending  to  show  want  of  that  degree  of  care  that  the  law 
requires.  The  fact  that  the  new  patch  out  of  old  wire  broke 
tends  to  show  that  the  wire  used  was  for  some  reason  weaker 
than  the  old  wire  which  had  been  breaking  previously. 

In  the  case  of  Railway  Company  v.  Bowles,  92  Va.  738,  24 
S.  E.  388,  it  is  said:  '^Electricity  is  an  agency  no  less  power- 
ful and  dangerous  than  steam,  and  imposes  equal  obligations 
upon  those  who  use  it.  The  trolley  wire  is  a  contrivance 
essential  to  the  use  of  electricity  in  the  mode  adopted  by  the 
defendant  company,  and  the  frequently  recurring  accidents 
which  happened  to  the  particular  wire  which  is  the  subject 
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of  investigation  in  tbis  controversy  were  quite  sufficient  to 
warn  the  defendant  of  its  unsafe  condition." 

On  the  question  of  negligence  the  evidence  is  more  than 
abundant  to  sustain  the  verdict  of  a  jury  according  to  the  law 
as  settled  beyond  dispute  or  doubt. 

Nor  is  the  law  less  settled  on  the  question  of  apparent  dan- 
ger. It  is  not  necessaiy  that  the  danger  actually  exists,  but 
that  the  plaintifi  has  been  placed  by  the  negligence  of  the  de- 
fendant in  a  position  which  has  to  him  the  appearance  of 
imminent  danger  threatened,  and  forces  him  to  momentarily 
act  for  the  preservation  of  his  safety  and  life.  Tbis  is  a 
question  for  the  jury  to  determine  from  the  negligence  of  the 
defendant,  the  nature  of  the  accident,  the  age  and  experience 
of  the  plaintiff,  and  all  the  surrounding  circumstances  of  time, 
place,  and  conduct  of  others.  Whether  the  passenger  exer- 
cised ordinary  or  reasonable  care  under  the  circumstances,  or 
acted  from  a  rash  appearance  of  danger  which  did  not  exist, 
is  a  question  of  fact,  and  not  of  law.  i  Thomp.  Neg.  §§ 
80,  81;  Ponlsen  v.  Nassau  Electric  R.  Co.,  18  App.  Div. 
221,  45  N.  Y.  Supp.  941;  Gannon  v.  N.  Y.  Ry.  Co.,  173 
Mass.  40,  52  N.  E.  I07S,  43  L.  R.  A.  833;  3  Thomp.  Neg. 
§  3SS8;  Cboquette  v.  Southern  R.  Co.,  80  Mo.  App.  515. 

The  plaintiff,  by  its  demurrer  to  the  evidence,  having  ad- 
mitted that,  if  there  was  evidence  to  support  it,  the  finding 
of  the  jury  would  have  been  against  it,  both  as  to  the  ques- 
tion of  negligence  and  the  justifiable  conduct  of  the  plaintiff 
under  the  circumstances,  this  court  cannot  do  otherwise  than 
affirm  the  judgment  of  the  circuit  court,  overruling  the  de- 
murrer to  the  evidence. 


UNITED  STATES  EXPRESS  COMPANY  v.  JOYCE  ct  al. 

(Supreme  Court  of  Indiana,  Dec.  29, 1904.) 

[72N.  E.  Rep.  865.] 

Appeal. 

Where  an  appellee  assign  a  no  cross-error  on  a  ruling  against  him,  his 
objections  thereto  cannot  be  considered  on  appeal. 

Action  on  Shipping  Contract— Estoppel. 

Where  plaintiff,  in  an  action  against  a  carrier,  founds  his  claim  on  a 
shipping*  contract  with  defendant,  he  cannot  contend  that  he  was  not 
bound  by  its  terms. 

Carriers  of  Live  Stocks-Limiting   Liability— Valuation  of  Property- 
Partial  Loss— Horses  Sold  for  Declarea  Value. 

Where  the  contract  between  a  shipper  of  horses  and  the  carrier  pro- 
▼ided  that  the  latter  should  be  liable  only  to  the  extent  of  actual  damage, 
which  should  in  no  case  exceed  the  valuation  of  the  shipment  declared 
by  the  shipper,  and  there  was  a  partial  loss,  but  the  horses  thereafter 
brought  the  full  declared  value,  the  carrier  was  not  exempt  from  lia- 
bility, but  the  shipper  was  entitled  to  recover  such  a  proportion  of  the 
actual  loss  as  the  declared  value  of  the  shipment  bore  to  the  actual 
value. 
Same — Same — Same— Construction  of  Contract. 

The  contract  between  a  shipper  of  horses  and  a  carrier  provided  that 
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the  shipper  should  value  the  stock,  and  carriage  charges  be  baaed 
thereon  ;  that  the  charges  on  the  shipment  should  be  for  horses  of  a  value 
not  exceeding  $75  each,  $225,  and  that  when  the  value  declared  by  the 
shipper  should  exceed  such  value  an  addition  should  be  made  according' 
to  a  schedule  which  followed.  Thereafter  in  the  contract  it  was  stated 
that  the  shipper  declared  values  "hereinafter  mentioned  to  be  the  tme 
values  of  said  animals,  to  wit,  $2,100,"  for  each  car  load  lot,  and  it  ^raa 
stipulated  that  the  shipper  released  the  carrier  from  all  Uabilitj  save 
actual  damage  not  to  exceed  the  valuation  declared  by  the  shipper  :  held^ 
that  the  valuation  of  $75  each  was  for  the  purpose  of  determining  the 
carriage  rate,  while  the  valuation  of  $2,100  on  the  whole  lot  was  in- 
tended to  fix  the  basis  of  liability. 
Hadley  and  Gillett,  JJ.,  dissenting. 

Appeal  from  Circait  Coart,  Gibson  County;  O.  M.  Wel- 
born,  Jadge. 

Action  by  John  E.  Joyce  and  others  against  the  United 
States  Express  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Transferred  from  Appellate  Court  under 
specification  2,  §  lo,  c.  247,  p.  565,  Acts  1901  (section  i337j. 
Burns'  Ann.  St.  1901).     Reversed. 

See  69  N.  E.  10 1$. 

Baker  &  Daniels  and  Fields  &  Harmon,  for  appellant. 
Buskirk  &  Brady  and  Embree  &  Benson,  for  appellees. 

DOWLING,  C.  J.  Action  by  the  appellees  against  the 
appellant  for  damages  to  two  car  loads  of  horses  shipped  by 
the  appellees  under  special  contracts  with  the  appellant  as  a 
common  carrier.  Demurrers  to  the  amended  complaint  were 
overruled,  and  the  appellant  answered  in  three  paragraphs ; 
the  first  being  a  general  denial;  the  second  and  third  alleging 
facts  upon  which  the  appellant  based  its  denial  of  liability, 
except  in  the  nominal  sum  of  $5.  Demurrers  to  the  second 
and  third  paragraphs  of  answer  were  sustained.  The  cause 
was  tried  by  the  court,  and  a  special  finding  of  facts  was 
made,  with  its  conclusions  of  law  thereon.  To  each  of  the 
five  conclusions  of  law  the  appellant  excepted,  and  the  sec- 
ond, third,  fourth,  and  fifth  conclusions  are  now  assigned  by 
it  as  error. 

The  court  found  that  the  appellees  were,  on  and  prior  to 
May  23,  1901,  partners  engaged  in  the  business  of  buying,  sell- 
ing, and  shipping  horses;  that  on  said  date  they  owned  30 
high-grade  carriage  horses,  which  they  had  collected,  and 
were  preparing  to  ship  to  Buffalo,  N.  Y.,  there  to  be  dis- 
posed of  at  a  special  sale,  which  was  advertised  for  May  25, 
igoi ;  that  on  said  23d  day  of  May,  1901,  the  appellees  ap- 
plied to  the  appellant  express  company,  a  common  carrier, 
for  the  transportation  of  said  horses  from  Princeton,  Ind.,  to 
Buffalo,  N.  Y.,  to  be  delivered  at  the  latter  point  to  the  ap- 
pellees' agents  having  charge  of  the  special  sale;  that  said 
horses  were  thereupon  delivered  to  the  appellant  by  the  ap- 
pellees, the  rate  of  compensation  being  agreed  upon  in  the 
sum   of  $223;  that  before  receiving  said   horses,  the  appel- 
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hot  produced  a  live  stock  contract,  signed  by  its  agent,  and 
reqaested  the  appellees  to  sign  the  same,  which  they  did; 
that  among  the  provisions  and  reqairements  of  said  contract 
were  the  following:  ''Notice  to  Shippers.  The  shipper  will 
valne  bis  stock,  which  valuation  will  be  inserted  in  this  con- 
tract, and  the  charge  for  carriage  will  be  based  on  such  valua- 
tion. *  •  *  Limited  Liability  live  stock  contract. 
*  *  *  The  Express  Company  undertakes  to  forward  to 
the  point  reached  by  the  Express  Company  which  is  nearest 
to  destination,  the  animals  and  paraphernalia  hereinafter 
mentioned,  *  *  *  to  wit,  twenty-eight  horses,  *  •  ♦ 
for   the    sum     of    two    hundred    and    twenty-five     dollars, 

*  *  *  which  charge  is  fixed  by  and  based  upon  the  value 
of  said  animals  and  paraphernalia  is  declared  by  the  shipper, 
as  hereinafter  mentioned.  *  *  *  jfae  charges  on  the  ship- 
ment described  above  at  the  values  specified  below  will  be  as 
follows:  For  horses,  jacks  or  mules  of  a  value  not  exceeding 
$75  each,  $225.  *  *  *  When  the  value  declared  by  the 
shipper  exceeds  the  value  stated  above,  an  addition  to  the 
above-mentioned  charge  will  be  made  according  tot  be  follow- 
ing schedule,  to  wit:  [Here  follows  a  table  of  charges  gradu- 
ated in  proportion  to  excess  of  valuation.]  *  The 
shipper,  in  order  to  avail  himself  of  said  alternative  rates, 
and  in  consideration  thereof  being  asked  by  the  Express 
Company  to  value  said  property,  now  declares  the  values 
hereinafter  mentioned  to  be  the  true  values  of  said  animals 
and  paraphernalia  so  to  be  shipped  as  follows,  to  wit ;  *  *  * 
(Number     and    kind):   Twenty-eight    horses,  value  $2,100. 

*  *  *  The  shipper  hereby  releases  and  discbarges  the 
Express  Company  from  all  liability  for  delay,  injuries  to, 
or  loss  of,  said  animals  and  paraphernalia  from  any  cause 
whatever,  unless  such  delay,  injury,  or  loss  shall  be  caused 
by  the  negligence  of  the  agents  or  employees  of  the  Express 
Company,  and  in  such  event  the  Express  Company  shall  be 
liable  only  to  tbe  extent  of  actual  damage,  which  shall  in  no 
event  exceed  the  valuation  herein  declared  by  the  shipper." 
The  court  further  found  that  before  the  appellees  signed  this 
contract  they  objected  to  the  valuation  being  fixed  at  not  to 
exceed  $7^  per  head,  claiming  the  stock  was  worth  much 
more,  and  asked  that  this  valuation  be  stricken  out ;  but  were 
informed  by  the  appellant's  agent  that  this  was  tbe  only  form 
of  contract  be  had,  and  the  horses  would  not  be  shipped 
without  a  valuation  inserted.  That  the  appellees  thereupon 
delivered  30  horses  to  tbe  appellant  for  shipment  under  said 
contract,  but  the  same  were  not  delivered  at  Bufialo  in  time 
for  snch  special  sale,  but,  by  reason  of  the  negligence  of  the 
appellant,  the  horses  were  injured  through  the  overturning 
of  the  car  in  which  they  were  being  carried,  and  were 
thereby  rendered  unfit  to  be  put  on  the  market  at  said  sale. 
That,  if  the  horses  had  been  delivered  in  good  condition,  and 
pursuant  to  the  contract  of  shipment,  in  time  for  such  special 
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sale,  they  would  have  been  of  the  average  value  of  $200  per 
head,  or  $170  per  head  if  delivered  in  good  condition  on  the 
25tb  day  of  May,  1901,  at  other  than  a  special  sale;  that  said 
horses  were  on  May  27,  iQOit  sold  by  the  agents  of  the  ap- 
pellees for  the  gross  sum  of  $3,470,  and  the  net  amount  re- 
ceived therefor  by  the  appellees  was  $2,916.20.  The  court 
also  found  that  another  contract  of  shipment,  exactly  the  same 
in  its  general  provisions  as  that  of  May  23,  1901,  was  en- 
tered into  between  the  same  parties  on  June  13,  1901,  under 
similar  circumstances,  except  that  it  does  not  appear  that  the 
shippers  objected  to  the  insertion  of  the  $7$  per  head  valaa- 
tion;  that  28  horses  were  delivered  to  the  appellant  under 
the  latter  contract,  and  were  delivered  by  it  in  Buffalo,  N.  Y. , 
on  June  16,  1901,  in  a  damaged  condition,  owing  to  the  negli- 
gence of  the  appellant;  that  thereafter,  on  June  17,  1901,  the 
agents  of  the  appellees  sold  said  28  horses  for  the  gross  sam 
of  $3,615,  or  the  net  sum  of  $3,322.70,  which  latter  amount 
was  paid  over  to  the  appellees;  that,  if  the  horses  had  been 
delivered  at  their  destination  in  good  condition,  they  would 
have  been  worth  on  an  average  of  $170  per  bead;  that  all 
of  said  horses  were  handled  by  the  agents  of  the  appellees  to 
the  best  advantage,  and  realized  their  full  value  in  their 
damaged  condition. 

The  court,  upon  the  foregoing  findings  of  fact,  stated  its 
conclusions  of  law  as  follows:  'Ki)  The  court  finds  that  by 
the  written  contract  executed  May  23,  1901,  plaintiffs  are 
concluded  as  to  the  number  of  horses  shipped  of  that  date, 
and  that  for  the  purposes  of  this  action,  no  more  than 
twenty-eight  can  be  considered,  and  that  as  to  the  damages 
to  said  two  horses,  amounting  to  $205.59,  plaintiffs  cannot 
recover.  (2)  The  plaintiffs  are  not  precluded  from  showing 
the  actual  value  of  said  horses  at  the  city  of  Buffalo  at  said 
special  sale  of  May  25,  1901,  or  their  value  in  said  city  within 
a  reasonable  time  for  their  arrival  at  said  city  after  their  de- 
parture from  Princeton,  but  that  the  damages  cannot  exceed 
the  sum  of  twenty-one  hundred  dollars,  with  interest  added. 
(3)  That  the  plaintiffs  are  entitled  to  recover  on  the  first  and 
third  paragraphs  of  their  complaint  the  sum  of  two  thousand 
one  hundred  dollars  ($2,100),  together  with  interest  at  the 
rate  of  six  per  cent,  per  annum  thereon  from  date  of  written 
notice  to  the  defendant  of  said  injuries;  in  the  aggregate,  the 
sum  of  $2, 195.  (4)  That  the  plaintiffs  are  not  precluded  from 
showing  the  true  value  of  the  horses  in  good  condition 
shipped  June  13,  1901,  in  the  city  of  Buffalo,  within  a  reason- 
able time  for  their  arrival  at  said  city,  from  the  time  of  their 
departure  from  Princeton,  but  that  the  damages  for  any  in- 
jury thereto  occasioned  by  defendant's  negligence  cannot 
exceed  the  sum  of  $2, 100.  (5)  That  the  plaintiffs  are  enti- 
tled to  recover  from  defendant  on  account  of  the  injuries 
complained  of  in  the  second  paragraph  of  their  complaint 
the  sum  of  one  thousand  four  hundred  and  thirty-seven  and 
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30-100  dollars,  together  with  interest  at  the  rate  of  six  per 
cent,  per  annum  thereon  since  the  date  of  the  written  notice 
by  plaintiffs  to  defendant  of  said  injuries;  in  the  aggregate 
the  sum  of  $1,499.60." 

The  questions  presented  by  this  appeal  are :  First.  In  an 
action  brought  by  a  shipper  against  a  carrier  for  injury  to 
goods  shipped,  is  the  former  precluded  from  showing  their 
real  value  when  he  has  previously  signed  a  contract  for  their 
transportation  providing  that  the  carrier  shall  be  liable  only 
for  actual  damage  suffered,  and  in  no  event  for  a  greater 
amount  than  the  valuation  of  the  property  declared  by  the 
shipper  and  inserted  in  the  contract?  Second.  If  he  is  not 
so  precluded,  what  is  the  measure  of  his  damages  for  a  partial 
loss  of  the  goods  where  they  have  realized  in  their  dam- 
aged condition  a  sum  equal  to  or  greater  than  their  declared 
value  ? 

The  position  of  the  appellant  is  that,  inasmuch  as  the  ap- 
peUees  placed  a  value  upon  their  own  property,  they  are 
thereby  estopped  from  proving  a  greater  value;  and,  if  the 
property  in  its  damaged  condition  brought  the  full  declared 
value,  interest,  and  freight  charges,  there  can  be  no  recovery. 
The  appellees  contend,  first,  that  they  are  not  bound  by  their 
valuation,  since  no  real  choice  was  offered  them  between  a 
limited  liability  contract  and  one  unlimited  in  its  terms; 
second,  if  they  are  so  bound,  the  measure  of  their  recovery  is 
the  difference  between  the  real  value  of  the  animals  in  a  sound 
condition  and  the  price  realized  upon  their  sale  in  a  damaged 
condition ;  such  recovery  not  to  exceed  the  declared  value  of 
$2,  loa  The  trial  court  enforced  that  term  of  the  contracts, 
which  limited  the  total  amount  of  damages  recoverable  to 
$2, 100  per  car  load,  and,  since  the  appellees  have  not  as- 
signed cross-errors  on  this  appeal,  their  first  contention  can- 
not be  considered.  Besides,  as  the  appellees  found  their 
claim  and  action  on  the  shipping  contract,  they  cannot  be 
heard  to  say  they  were  not  bound  by  its  terms. 

Whether  appellees  are  estopped  from  proving  the  real  value 
of  the  property  will  depend  upon  the  purposes  for  which  a 
definite  valuation  was  inserted  in  the  contracts  of  shipment. 
Such  clauses  are  intended  to  secure  the  basis  for  calculating 
freight  charges;  to  apprise  the  carrier  of  the  degree  of  care 
and  vigilance  necessary  for  the  safe  transportation  of  the 
property;  to  establish  a  convenient  measure  of  the  damages 
recoverable,  so  that  evidence  of  such  damage,  in  case  of  total 
loss,  shall  be  dispensed  with ;  and  to  protect  the  carrier  from 
fanciful  overvaluations  asserted  after  the  property  is  dam- 
aged or  destroyed.  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U. 
S.  33i»  5  Sup.  Ct.  151,  28  L.  Ed.  717;  Johnstone  v.  Rich- 
mond R.  R.  Co.  (S.  C.)  17  S.  £.  512;  Durgin  v.  American 
Express  Co.  (N.  H.)  20  Atl.  328,  9  L.  R.  A.  453,  4^5;  The 
Hadji  (D.  C.)  18  Fed.  4^9.  If  the  valuation  is  fairly  and 
reasonably    made,  it   will    be  upheld  as  fixing    the  largest 
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amount  which  the  carrier  is  answerable  in  damages.  Rosen- 
feld  V.  Peoria  Ry.  Co.,  103  Ind.  121,  2  N.  E.  344,  53  Am. 
Rep.  500;  L.  &  N.  R.  R.  v.  Oden,  80  Ala.  38;  Harvey  v. 
T.  H.  &  I.  R.  R.  Co.,  74  Mo.  538;  Zoncb  v.  Ry.  Co. 
(W.  Va.)  15  S.  E.  185,  17  L.  R.  A.  116.  Here  the  appel- 
lant limited  the  maximum  damages  to  $2,100  per  car  load, 
and  received  freight  charges  calculated  upon  that  basis.  The 
company  does  not  even  suggest  that  by  reason  of  fraudulent 
concealment  of  the  true  value  of  the  horses  it  was  misled 
respecting  the  degree  of  care  required  for  their  safe  carriage, 
or  that,  if  the  actual  value  had  been  stated,  the  property 
probably  would  not  have  been  injured;  and  it  is  adequately 
protected  from  fanciful  overvaluation,  since,  under  these  con- 
tracts, there  never  could  be  a  greater  recovery  than  the  limit 
of  $2. 100  for  each  car  lot.  Hence  every  legitimate  purpose 
of  the  restricted  liability  clause  applicable  to  this  contro- 
versy is  fully  subserved  if  the  appellees  are  forbidden  in  case 
of  partial  loss  to  recover  more  than  the  agreed  valuation.  Ac- 
cordingly, it  is  not  perceived  why,  as  the  appellant  contends, 
the  appellees  are  estopped  to  show  the  real  value  of  the 
property  as  a  factor  in  determining  the  amount  recoverable, 
if  thereby  none  of  the  purposes  of  the  limitation  clause  is 
violated.  In  the  leading  case  of  Hart  v.  Pennsylvania  R.  R. 
Co.,  112  U.  S.  331,  at  pages  340  and  34i»  5  Sup.  Ct.  156,  28 
L.  Ed.  717,  the  court  uses  language  which  appears  to  support 
the  appellant's  position ;  the  expression  being:  ''The  ship- 
per is  estopped  from  saying  the  value  is  greater  [than  the 
amount  declared].  The  articles  have  no  greater  value  for  the 
purposes  of  the  contract  of  transportation  between  the  par- 
ties to  that  contract;"  and  similar  statements  occur  in  opin- 
ions of  other  courts.  See  Richmond  v.  Payne  (Va.)  10  S. 
E.  749,  6  L.  R.  A.  849;  Johnstone  v.  Richmond  R.  R.  Co. 
(S.  C.)  17  S.  E.  512.  But  in  each  of  these  cases  the  ques- 
tion involved  related  to  the  validity  of  a  limitation  con- 
tained in  the  valuation  clause,  and  the  respective  courts  de- 
cide that  the  shipper  was  prevented  by  his  contract  from 
recovering  more  than  the  agreed  value.  In  no  instance  was 
the  court  announcing  as  an  absolute  proposition  that,  when 
once  the  shipper  has  agreed  upon  a  valuation  of  his  property, 
be  is  thereafter  estopped,  under  all  circumstances,  from 
asserting  the  real  value  to  be  greater;  for,  if  such  were  the 
law,  a  carrier  might  convert  the  property,  and,  when  sued 
for  its  real  value,  deny  liability  except  to  the  amount  declared 
by  the  owner  in  the  contract  of  shipment.  The  estoppel 
only  operates  to  prevent  the  shipper  from  first  obtaining  the 
benefit  of  reduced  freight  rates  based  upon  a  low  declared 
valuation,  and  then,  after  loss  or  injury,  seeking  to  recover 
the  total  actual  value  or  damage,  though  such  may  far  exceed 
the  agreed  value. 

The  next  proposition  of  the  appellant,  depending  upon  the 
doctrine  of  absolute  estoppel,    previously  invoked,   is  that,. 
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siDce  the  appellees'  goods  brongbt  their  full  declared  valae» 
there  can  be  no  recovery  whatever,  for  there  is»  nnder  these 
circomstances,  no  ''actual  damage";  and  the  contract  limited 
recovery  to  actnal  damage  sufiered,  which  must  be  constrned 
to  mean  the  depreciation,  if  any,  under  the  declared  value 
occasioned  by  the  carrier's  negligence.  This  view  finds  sup- 
port in  certain  decisions  of  the  federal  courts,  notably.  The 
Lydian  Monarch  (D.  C.)  23  Fed.  298;  Pearse  v.  Quebec 
S.  S.  Co.  (D.  C.)  24  Fed.  285;  The  Styria  (D.  C.)  95 
Fed.  698;  Jennings  v.  Smith,  106  Fed.  139,  45  C.  C.  A. 
249.  We  are  not  satisfied  that  these  cases  announce  the  cor- 
rect rale  for  the  assessment  of  damages.  It  is  a  startling 
doctrine  if  a  carrier,  who  has  chanced  to  receive  costly  goods 
at  a  small  declared  valuation,  may  with  perfect  impunity 
negliKently  cause  their  depreciation  to  any  extent  whatever, 
so  long  as  he  leaves  a  remnant  of  them  of  sufficient  actual 
value  to  equal  their  declared  worth ;  and  it  would  seem  that 
such  a  doctrine,  if  at  all  sound,  might  logically  be  extended  to 
bold  that,  even  though  he  willfully  appropriated  a  portion 
of  the  goods,  he  could  do  so  without  liability  if  he  left  enough 
to  satisfy  the  appraisement  contained  in  the  contract.  The 
langaage  employed  in  another  connection  in  Pearse  v.  Que- 
bee  Steamship  Co.  (D.  C.)  24  Fed.  285,  at  page  288,  is  ap- 
plicable :  '4f  the  construction  contended  for  by  the  claimants 
were  the  proper  meaning  of  this  liability  clause,  it  would  be 
void  upon  grounds  of  public  policy,  as  unreasonable,  and  as 
affording  a  direct  encouragement  to  the  theft  or  nondelivery 
of  the  shipper's  goods;  for  on  every  shipment,  whether  there 
was  a  loss  or  not.  the  carrier  might,  without  accountability, 
appropriate  to  his  own  use  enough  of  the  owner's  goods  to 
rednce  the  aggregate  value  of  what  remained  in  the  foreign 
market  to  the  invoice  value  of  the  whole— a  result  destructive 
of  all  commerce,  because  enabling  the  carrier  to  appropriate 
all  its  profits. ' '  We  conclude,  therefore,  the  appellees  were 
not  estopped  by  the  mere  execution  of  a  contract  declaring 
the  value  of  their  horses  to  be  $75  each  from  showing  their 
real  value,  provided  the  maximum  liability  of  the  appellant 
was  not  sought  to  be  increased  by  such  proof  above  the  sum 
named  in  the  agreements  of  shipment. 

It  does  not  follow  that  the  appellees  may  here  recover  to 
the  full  limit  of  the  appellant's  stipulated  liability  by  show- 
ing that  the  difference  between  the  true  value  of  the  animals 
if  sound  and  the  net  proceeds  from  their  sale  is  a  sum  equal 
to  the  largest  amount  for  which  the  appellant  agreed  to  be 
liable.  The  contract,  it  is  true,  expressly  provided  that  the 
appellant  would  answer  to  the  extent  of  actual  damages,  not 
to  exceed  $2,100  per  car  load;  and  in  Brown  v.  Cunard 
Steamship  Co.,  147  Mass.  58,  16  N.  E.  717,  Starnes  v. 
Lousville  Co.,  91  Tenn.  S16,  19  S.  W.  675,  and  Nelson  v. 
Great  Northern  Ry.  Co.  (Mont.)  72  Pac.  642,  9  R*  R-  R- 
311,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  ^11,   it  was  held  that 
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there  might  be  a  recovery,  even  in  case  of  partial  loss,  up  to 
the  agreed  limit  of  liability,  irrespective  of  the  value  of  the 
goods  in  their  damaged  condition  or  the  amount  ultimately 
realized  from  their  sale;  but  this  view  does  not  commend  it- 
self to  our  minds.  It  is  unreasonable  to  suppose  that  the 
carrier  agreed  to  pay  the  full  measure  of  the  damages  re- 
coverable in  case  of  a  total  loss,  when  the  loss  was  only  par- 
tial. 

It  was  certainly  contemplated  by  both  parties  that  the 
amount  of  recovery  should  vary  in  case  a  horse  was  killed 
outright  and  in  the  event  that  only  an  eye  was  injured. 
When  the  parties  agreed  upon  a  valuation,  it  may  fairly  be 
said  that  they  each  assumed  a  portion  of  the  risk  of  injury 
in  case  of  a  total  or  partial  loss.  The  carrier's  liability  was 
fixed,  not  arbitrarily  by  the  appellant,  but  in  a  sum  mutually 
agreed  upon  as  the  largest  amount  which  he  would  be  called 
upon  to  pay  in  any  event.  The  liability  of  the  shipper  was 
equally  well  understood,  though  not  expressed,  to  be  the 
difference,  if  any  existed,  between  the  value  so  declared  by 
the  shipper  and  the  actual  value  of  the  goods.  If  a  total  loss 
occurred,  both  were  to  bear  the  burden  in  these  respective 
amounts;  the  carrier  responding  to  the  full  extent  of  his 
agreed  liability,  and  the  shipper  losing  the  difference  between 
the  value  he  placed  upon  the  goods  and  the  value  they  really 
possessed.  If  the  loss  should  be  partial,  it  is  only  just  that 
the  parties  should  bear  it  in  proportion  to  their  several  ex- 
press or  implied  liabilities.  Hence  the  true  method  of  ascer- 
taining the  damages  would  be  to  throw  upon  the  carrier  such 
a  proportion  of  the  real  loss  as  the  declared  value  bears  to 
the  actual  value;  that  is  to  say,  as  the  declared  value  of  the 
injured  property  is  to  its  actual  value,  so  the  amount  of  re- 
coverable damages  is  to  the  amount  of  the  real  loss.  Such 
js  the  method  adopted  in  marine  insurance  to  ascertain  the 
proportions  in  which  the  insurer  and  the  insured  shall  sus- 
tain a  partial  loss  under  a  valued  policy.  The  same  rule, 
though  in  different  terms,  is  stated  by  the  Supreme  Court  of 
the  United  States  as  follows  in  London  Assurance  v.  Com- 
panbia  De  Moagens  Do  Barreiro,  167  U.  S.  149, 17  Sup.  Ct. 
78s,  42  L.  Ed.  113:  ''The  damaged  goods,  upon  reaching 
their  destination,  must  be  at  once  sold  for  the  best  price  that 
can  be  bad.  It  is  then  to  be  determined  what  the  goods 
mast  have  been  worth  in  the  same  market  had  they  been 
'Sound,  and  the  difference  between  the  sound  value  and  the 
proceeds  of  the  sale  of  the  damaged  articles  gives  the  ratio  of 
deterioration,  and  the  underwriter  is  to  pay  this  ratio  or 
percentage  of  loss  on  the  policy  value."  The  above  mode  of 
determining  the  damages  recoverable  upon  a  partial  loss  ap- 
pears to  be  recognized  in  Goodman  v.  M.  K.  &  T.  Ry.  Co., 
71  Mo.  App.  460,  at  page  463,  where  the  court  says:  ''By  the 
terms  of  the  special  contract  shown  in  this  case  the  plaintiff 
could  not  have  recovered,  if  there  had  been  a  total  loss  of  any 
article  of  furniture,  more  than  $s  per  one  hundred  pounds. 
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It  is  clear  that  for  a  partial  loss  of  auch  article  be  should  oot 
recover  on  a  basis  of  the  actual  value  of  the  goods,  but  only 
the  proportionate  value  [our  italics]  fixed  by  the  contract, 
and  so  the  trial  court  instructed  the  jury.  But  the  jury 
seems  not  to  have  heeded  such  instruction.  The  evidence  in 
plaintiff's  behalf  tended  to  show  the  actual  loss  or  damage 
to  the  goods,  without  reference  to  the  limit  fixed  by  the  con- 
tract, and  the  verdict  shows  that  he  was  permitted  to  recover 
the  actual  amount  of  damages  without  reference  to  a  propor- 
tionate reduction  made  necessary  by  the  contract. ' '  In  St. 
L,  I.  M.  &  S.  Ry.  Co.  v.  Lesser,  46  Ark.  236,  at  page  243, 
the  court,  in  a  case  similar  to  the  present,  held  that  the  fol- 
lowing instruction  should  have  been  given:  ''For  a  partial 
loss  the  measure  of  damages  is,  what  proportion  of  $roo  [the 
declared  value]  said  horse  was  lessened  in  value  by  reason  of 
the  injurv."  The  contract  in  that  case  provided  for  the  pay- 
ment of  $100  in  case  of  total  loss,  and  that  'Mn  case  of  injury 
or  partial  loss  the  amount  of  damages  claimed  shall  not  ex- 
ceed the  same  proportion. "  Adopting  this  method  of  appor- 
tioning the  loss,  upon  the  first  shipment  of  May  23,  1901,  the 
actual  valne  of  the  28  horses  was  $4,760;  their  declared  value 
$2,100.  The  net  amount  realized  from  the  sale  of  said  28 
horses  was  $2,721.76.  The  actual  loss  was  therefore 
$2,038.24,  and  of  this  the  appellant  is  answerable  in  the 
amount  of  $899.22,  interest  to  be  added.  Upon  the  second 
shipment  of  June  13,  1901*  the  actual  value  of  the  28  horses 
shipped  was  ^,760;  their  declared  value  $2,100.  The  net 
amount  realized  from  the  sale  of  said  28  horses  was 
$3>322*7o.  The  actual  loss  was  therefore  $1,437.30,  of  which 
amount  the  appellant  is  answerable  in  the  sum  of  $634. 10,  in- 
terest to  be  added — making,  with  the  loss  on  the  first  ship- 
ment, a  total  of  $1,533.32,  with  interest. 

A  careful  reading  of  the  shipping  contract  satisfies  us  that 
the  valuation  of  $75  each,  placed  upon  the  horses,  was  exclu- 
sively for  the  purpose  of  determining  the  charge  or  rate  of 
shipment;  while  the  valuation  of  $2,100  on  the  whole  lot  or 
car  load  was  intended  to  fix  the  basis  of  the  liability  of  the 
carrier  in  case  of  damage  or  loss.  Had  there  been  a  valuation 
of  each  horse  as  a  basis  of  such  liability,  a  different  question 
would  have  been  presented. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  restate  its  conclusions  of  law  numbered  3  and  5  in 
accordance  with  this  opinion,  and  for  further  proceedings  not 
inconsistent  herewith. 

HADLEY  and  GILLETT,  JJ.,  dissent. 
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(Supreme  Court  of  Missouri,  Division  No.  1,  Nov.  23, 1904.) 

[84  S.  W.  Rep.  S.] 

Death  of  Section  Hand  Struck  by  Train— Negligence— Speed. 

In  an  action  ag^ainst  a  railroad  company  for  the  death  of  a  sectioo 
hand,  who  was  struck  by  a  train,  evidence  examined,  and  held^  that 
the  surroundinsfs  and  circumstances  were  not  such  as  to  make  a  speed 
of  18  to  20  miles  an  hour  nes^ligrence  per  se. 

Same— Right  to  Presume  That  He  Will  Keep  Out  of  Danger.* 

Where  trainmen  see  a  section  hand  near  the  track,  but  not  in  a  posi- 
tion of  peril  at  the  time,  they  may  assume  that  he  will  not  do  anything' 
thereafter  toward  placing  himself  in  a  position  of  danger,  and  are 
therefore  not  required  to  stop  the  train  or  check  the  speed. 

Same— Speed  of  Train — Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  for  the  d!bath  of  a  section  hand,  who 
was  struck  by  a  train,  evidence  examined,  and  held  insufiScient  to  show- 
that  the  train  was  running  at  a  speed  of  18  or  20  miles  an  hour  when  it 
struck  deceased,  as  testified  to  by  witnesses  for  plain ti£F. 

Same— Negligence— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  for  the  death  of  a  section  hand,  result- 
ing from  being  struck  by  a  train,  and  alleged  to  have  been  caused  by 
the  defendant  negligently,  carelessly,  and  unskillfuUy  failing  to  stop 
the  train  in  time  to  avoid  the  injury,  after  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known,  of  the  peril  of  the 
deceased,  evidence  examined,  and  held  insufficient  to  show  any  n^li* 
gence  on  the  part  of  the  defendant. 

Appeal  from  Circuit  Coart,  Jackaon  County;  John  W. 
Henry,  Judge. 

Action  by  Josie  Helm  against  the  Missouri  Pacific  Railway 
Company.  From  a  judgment  lor  plaintiff,  defendant  appeals. 
Reversed. 

Elijah  Robinson,  for  appellant. 

Frank  P.  Walsh,  Porteriield,  Sawyer  &  Conrad,  and  R.  J. 
Ingraham,  for  respondent. 

MARSHALL,  J.  This  is  an  action  under  the  statute  for 
$5,000  damages,  caused  by  the  killing  of  the  plaintiff's  bus- 
band  by  a  regular  passenger  train  at  a  point  in  Kansas  City 
where  the  defendant's  tracks  cross  Lydia  avenue,  about  9 
o'clock  a.  m.  on  August  26,  1899.  The  plaintiff  recovered  a 
judgment  for  $S,ooo,  and  the  defendant  appealed. 

The  petition  charges  three  acts  of  negligence  on  the  part 
of  the  defendant,  to  wit:  First,  a  violation  of  the  railroad 
speed  ordinance  of  the  city,  which  made  a  greater  rate  of 
speed  than  six  miles  an  hour  a  misdemeanor  punishable  by  a 
fine,  and  the  acceptance  thereof  by  the  defendant  in  consider- 
ation of  a  grant  by  the  city  of  a  right  to  construct  a  switch 
track  on  Front  street;  second,  common-law  negligence  in  run- 

*See  generally,  foot-note  appended  to  Simpson  v.  Rhode  Island  Co. 
(R.  I.),  12  R.  R.  R.  642,  35  Am.  &  Eng.   R.  Cas.,  N.  S.,  642  ;  foot-note 
appended  to  Clegg  v.  Southern  Ry.  Co.  (N.  Car.),  11  R.   R.  R.  737,  34 
^m.  &  Eng.  R.  Cas.,  N.  S.,  737. 
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ninfir  the  traiD  in  a  popnloas  part  of  the  city  '^at  a  rate  of 
speed  which,  uDder  the  sarroundings  and  circum8tance8«  was 
negligent  and  danKerons" ;  and,  third,  so  negligently,  care- 
lessly, and  unskilHuUy  running  the  train  as  to  ran  over  the 
deceased,  after  it  knew,  or  by  the  exercise  of  ordinary  care 
conld  have  known,  of  the  peril  to  which  be  was  exposed,  and 
in  not  stopping  the  train  after  it  knew,  or  conld  have  so 
known,  of  such  peril  in  time  to  have  avoided  the  injury. 
There  was  no  such  speed  ordinance,  or  acceptance  thereof, 
attempted  to  be  shown,  nor  was  the  case  tried  upon  the  theory 
of  the  plaintiff's  right  to  recover  on  account  of  a  violation 
thereof.  So  that  nothing  further  need  be  said  as  to  the  first 
sYerment  of  negligence.  The  answer  admits  that  plaintiff 
was  the  wife  of  the  deceased,  and  admits  the  killing,  but 
denies  that  the  defendant  was  guilty  of  any  negligence,  alleges 
contributory  negligence  on  the  part  of  the  deceased,  and  con- 
cludes with  a  general  denial  of  all  allegations  of  the  petition 
that  are  not  admitted  to  be  true. 

The  facts  developed  upon  the  trial  are  these:  The  railroad 
runs  east  and  west,  and  Lydia  avenue  runs  north  and  south. 
For  a  distance  of  6oo  feet  west  of  Lydia  avenue  the  track 
is  straight  and  level,  and  there  is  nothing  to  obstruct  the 
view.  The  deceased  was  a  section  hand  in  the  employ  of  the 
defendant,  was  43  years  of  age  and  possessed  of  all  his  facul- 
ties, and  had  been  working  as  a  section  hand  for  about  4 
months.  About  7  o'clock  of  the  morning  of  the  accident  the 
deceased  went  to  the  place  of  the  accident  on  a  hand  car 
with  the  section  gang  to  repair  the  track.  They  unloaded 
their  picks  and  shovels  and  tools  and  a  water  keg  from  the 
hand  car  onto  the  ground  south  of  the  track  and  just  west  of 
Lydia  avenue.  There  was  a  telegraph  pole  about  6  feet 
south  of  the  track,  and  they  placed  the  water  keg  just  west 
of  the  telegraph  pole,  and  left  some  picks,  shovels,  and  tools 
lying  on  the  ground  between  the  telegraph  pole  and  the 
track.  They  then  went  to  work  repairing  the  track  just  east 
of  Lydia  avenue.  The  east-bound  passenger  train  was  due  to 
pass  that  poiqt  abont  9  o'clock.  About  that  time  the  de- 
ceased left  the  place  at  which  he  was  working  and  went 
across  Lydia  avenue  and  to  the  water  keg  to  get  a  drink  of 
water.  In  so  doing  his  face  was  turned  towards  the  west  in 
the  direction  from  which  the  train  was  to  come.  He  reached 
the  water  keg,  got  a  drink  of  water,  put  the  top  on  the  keg, 
and  placed  the  cup  on  the  top  of  the  lid.  The  train  was 
composed  of  an  engine,  a  mail  car,  a  baggage  car,  and  two 
coaches,  and  was  equipped  with  air  brakes.  These  facts  are 
conceded  to  be  true  by  both  parties.  What  happened  after 
this  is  the  subject  of  controversy  here.  The  plaintiff  called 
three  witnesses  who  saw  the  accident,  to  wit,  James  W. 
Havens,  Mack  McConnell,  and  Vaughan.  The  first.  Havens, 
was  150  feet  east  of  the  place  of  the  accident.  The  second, 
McConnell,   was  on  top  of  the  hill,  south  and  east  of  Lydia 
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avenae,  and  was  250  feet  distant  from  the  place  of  the  acci- 
dent. The  third,  Vaugban,  was  standing  at  a  window  of  the 
Gille  Hardware  Company,  at  First  and  Lydia  avenues,  which 
was  from  250  to  300  feet  from  the  place  of  accident.  They 
all  say  that  after  the  deceased  bad  taken  a  drink  of  water  be 
staggared  or  stumbled,  and  his  feet  seemed  to  get  'Wangled" 
up  with  the  tools,  and  be  was  trying  to  move  and  could  not. 
Havens  says  that,  when  the  deceased  got  so  ''tangled  up" 
with  the  tools,  the  train  was  from  200  to  600  feet  from  him. 
He  stated  both  distances  at  different  times  in  the  course  of  his 
examination.  Later,  on  being  recalled  for  further  cross-ex- 
anvination,  this  witness,  identified  a  written  statement  he  had 
made  just  after  the  accident  in  which  he  testified  as  follows: 
''AH  I  know  about  it  is  that  I  used  to  work  at  that  furniture 
factory  at  First  and  Lydia,  and  had  been  laid  off  for  want  of 
material  to  work  with,  and  bad  been  down  to  Sheffield,  Mo.» 
and  was  returning  up  the  track,  and  the  train  was  coming 
out,  and  I  seen  it  strike  the  man.  I  was  about  150  or  200 
feet  east  of  Lydia  avenue  when  I  saw  the  man  struck.  He 
was  west  of  the  crossing  when  be  was  struck.  0-  Where 
was  this  man  when  you  first  saw  him?  A.  He  was  just 
straightening  up  from  the  water  keg  that  was  there,  and 
seemed  as  though  he  got  bis  feet  tangled  up  in  some  of  the 
shovels  that  were  laying  there.  When  b^  went  to  turn 
around  from  the  keg,  be  got  his  feet  tangled  up  in  those 
shovels,  and  as  he  went  to  turn  around  the  train  was  right 
there,  and  he  fell  right  over  in  front  of  the  train,  and  was 
struck  and  carried  across  on  the  other  side  of  the  crossing. 
Q.  Did  be  throw  up  bis  bands  when  he  went  to  fall?  A.  Not 
that  I  noticed.  He  pitched  forward  toward  the  train, 
p.  When  you  first  saw  him  there  at  the  water  keg,  was  be  fac- 
ing the  train?  A.  Yes,  sir.''  McConnell  says  the  train  was 
300  feet  from  the  deceased  when  be  became  so  tangled  with 
the  tools;  and  Vaugban  placed  the  distance  at  250  feet.  They 
all  say  that  deceased  was  then  5  or  6  feet  south  of  the  track, 
was  struggling  to  free  his  feet  and  could  not,  and  that  as  the 
pilot  of  the  engine  came  opposite  to  him  be  "pitched"  or 
fell  sideways  against  it,  and  was  carried  on  the  pilot  about  50 
feet  and  thrown  off,  and  *was  injured  so  that  he  died. 

Tbe  defendant  called  four  eyewitnesses  to  the  accident,  to 
wit,  Patrick  Conner,  tbe  engineer,  Frank  Farrell,tbe  fireman 
on  tbe  engine,  Patrick  Naugbton,  tbe  flagman  at  the  Lydia 
avenue  crossing,  and  Morris  Sullivan,  a  section  hand  who 
was  working  on  tbe  repair  of  tbe  track  with  tbe  deceased. 
Conner  testified :  That  be  was  on  tbe  right  hand  side  of  nis 
engine,  and  saw  tbe  deceased  when  he  was  about  300  feet 
from  him.  That  be  was  then  in  the  act  of  taking  a  drink  of 
water  from  tbe  keg,  and  was  facing  tbe  train.  That  be  was 
then  about  6  or  7  feet  from  tbe  track.  That  when  tbe  train 
got  within  10  or  15  feet  of  bim  be  began  to  stagger  back  to- 
wards tbe  train.    That  be  immediately  began  to  blow  the 
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whistle  and  to  set  the  air  brakes,  and  did  all  he  could  to  stop 
the  train;  bat  that  be  fell  against  the  pilot  on  the  front  of 
the  engine  and  was  killed.  That  be  bad  before  that  whistled 
for  the  Belt  Line  crossing,  and  had  whistled  for  the  dirt 
road  crossing  at  the  Bolen  coal  yard,  which  was  6oo  feet  dis- 
tant. That  he  had  slowed  ap  at  the  Belt  Line  crossing,  which 
was  1,200  feet  distant,  for  the  signal  as  to  whether  he  should 
stop  or  go  ahead.  That  after  passing  the  Bolen  coal  yard 
be  had  whistled  for  the  Lydia  avenue  crossing,  and  had  re- 
ceived the  signal  from  the  flagman  to  come  on,  and  had 
whistled  off  brakes.  That  be  stopped  the  train  in  about  three 
car  lengths,  which  would  be  from  lao  to  135  feet,  after  the 
deceased  fell  against  the  pilot.  That  from  the  time  he  first 
saw  him  until  the  engine  got  within  10  or  15  feet  of  the  de- 
ceased he  was  standing  by  the  water  keg  and  was  in  a  place 
of  safety,  and  he  saw  nothing  abont  him  different  from  the 
ordinary  section  hand ;  but  that  when  the  engine  got  within 
10  or  15  feet  of  him  the  deceased  ''threw  up  his  bands  and 
stumbled  like  something  was  wrong,  and  just  stumbled  right 
up  against  the  track  and  right  up  against  the  bumping  beam. 
*  *  *  I  thought  there  was  something  wrong  with  him; 
taken  with  some  ailment  or  other.  He  kept  stumbling 
back.'*  That  the  train  was  running  from  6  to  8  miles  an 
boor.  Patrick  Naugbton,  the  flagman,  was  at  the  Lydia 
avenue  crossing.  He  corroborated  the  engineer  as  to  the 
whistles.  He  says  he  noticed  the  section  hands  at  the  Lydia 
avenue  crossing,  and  saw  one  man  at  the  water  keg;  that  the 
latter  started  to  turn  around,  and  stumbled,  and  threw  up  bis 
hands,  and  fell  against  the  pilot  beam  on  the  engine;  that  be 
coald  not  tell  exactly  bow  close  the  engine  was  to  the  de- 
ceased when  he  commenced  to  turn  around  from  the  water 
keSf  but  it  was  not  further  than  across  the  courtroom ;  that 
when  the  train  was  at  the  Bolen  coal  yard,  6co  feet  away, 
he  signaled  for  it  to  come  on,  and  then  took  11  steps,  and 
then  be  heard  a  whistle,  and  he  looked  and  saw  the  deceased 
stambling  as  aforesaid.  Frank  Farrell,  the  fireman,  said  he 
was  on  the  left-hand  side  of  the  engine.  He  corroborated 
the  engineer  as  to  the  whistling  of  the  engine  and  as  to  the 
signals  from  the  flagman;  that  he  was  sitting  on  the  seat  in  the 
engine  looking  towards  the  east  and  ringing  the  bell;  that  be 
did  not  notice  the  man  at  the  water  keg,  it  being  on  the  other 
side  of  the  engine  from  him ;  that  the  track  was  clear  ahead 
of  him;  that  when  the  engine  was  about  30  feet  west  of 
Lydia  avenue,  the  engineer  began  ''tooting"  the  whistle  and 
applied  the  air  brakes;  that  the  train  ran  about  175  feet  be- 
fore it  was  stopped;  that  the  train  was  running  from  7  to  8 
miles  an  hour  immediately  before  the  accident.  Morris  Sulli- 
van, a  section  hand,  was  at  the  band  car  about  90  feet  east 
of  the  Lydia  avenue  crossing,  and  6  or  8  feet  north  of  the 
track.  He  said  that  deceased  had  taken  a  drink  of  water  and 
started  east  towards  the  band  car  to  help  load  it  with  cross- 
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ties;  that  he  heard  a  ''warning  whistle,"  and  looked  aroandt 
and  saw  that  the  engine  was  within  lo  or  15  feet  o(  the  de- 
ceased ;  that  deceased  was  about  10  feet  east  of  the  water 
keg,  and  seemed  to  be  standing  still;  that  the  engine  then 
came  between  him  and  deceased,  and  be  did  not  see  what 
happened  afterwards;  that  there  were  ''a  few  tools — picks 
and  shovels — around  there.'* 

On  behalf  of  the  plaintiff,  Havens  testified  that  in  his 
judgment  the  train  was  running  at  the  rate  of  from  18  to  20 
miles  an  hour.  He  had  no  experience  in  such  matters,  ex- 
cept riding  on  a  train.  He  testified  that  he  did  not  hear  any 
whistle,  but  that  his  attention  was  directed  towards  the  train 
by  the  remark  of  some  one  that  the  train  was  coming.  Mc- 
Connell,  a  witness  for  the  plaintiff,  testified  that  he  had  worked 
on  railroads  off  and  on  for  12  or  15  years,  and  that  in  his 
opinion  the  train  was  running  from  18  to  20  miles  an  hoar. 
Vaughan,  a  witness  for  plaintiff,  testified  that  he  could  not 
approximate  how  fast  a  train  is  running.  Frank  A.  Stamples, 
a  witness  for  the  plaintiff,  testified  that  he  was  a  conductor 
in  the  employ  of  the  defendant.  He  described  the  character 
of  the  train  in  question,  being  as  hereinbefore  stated,  and 
said  he  took  the  names  of  all  the  persons  who  were  around 
there  at  the  time  of  the  accident,  and  that  McConnell  was 
not  there.  William  J.  Mathis,  a  witness  for  the  plaintiff, 
testified  that  he  was  a  stationary  engineer;  had  been  a  loco- 
motive engineer  and  a  fireman,  and  had  worked  on  a  loco- 
motive engine,  other  than  as  an  engineer,  for  9  or  10  years; 
had  had  no  experience  as  an  engineer  on  passenger  trains, 
but  had  ''fired"  on  passenger  trains  "considerably."  He 
said  a  train  of  the  character  of  this  train,  when  running  at  18 
miles  an  hour,  could  be  safely  stopped  "in  the  length  of  it- 
self," which  be  said  was  250  feet;  and  if  it  was  running  at 
the  rate  of  6  or  7  miles  an  hour  it  could  be  stopped  in  40  or 
SO  feet. 

John  W.  Balbridge,  a  witness  for  the  defendant,  testified 
that  he  was  a  locomotive  engineer,  and  that  he  had  been  run- 
ning a  passenger  train  for  27  years;  that  a  train  like  this 
one,  when  running  at  the  rate  of  18  miles  an  hour,  could  be 
stopped  in  from  540  to  600  feet;  and  that,  when  running  at 
a  speed  of  6  or  8  mibs  an  hour,  it  can  be  stopped  in  140  feet. 
Peter  Helm,  a  witness  for  the  defendant,  testified  that  he  was 
a  locomotive  engineer,  and  had  been  running  an  engine  on 
the  defendant's  road  for  19  years.  He  said  that  a  train  like 
this,  when  running  6  or  8  miles  an  hour,  could  be  stopped  to 
about  150  to  200  feet,  and,  if  running  at  18  miles  an  hour,  it 
could  be  stopped  in  between  400  and  500  feet. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close 
of  the  whole  case,  the  defendant  demurred  to  the  evidence. 
The  court  overruled  the  demurrers,  and  the  defendant 
excepted.  The  case  was  submitted  to  the  jury  upon  instruc- 
tions which  are  challenged  here,  but  in  view  of  what  is  here- 
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inafter  said  it  is  aot  necessary  to  set  them  oat  here.  The  jury 
retoroed  a  verdict  for  the  plaintiff  for  $S»ooo,  and  the  defend- 
ant appealed. 

The  chief  error  assigned  here  is  the  refusal  of  the  trial 
conrt  to  direct  a  verdict  for  the  defendant.  Two  acts 
of  negligence  are  assigned  by  the  plaintiff  as  ground  for 
a  recovery:  First*  common-law  negligence  in  running  the 
train  at  a  dangerous  rate  of  speed  ''under  the  surroundings 
and  circumstances";  and»  second,  ''negligently,  carelessly, 
and  unskillfully"  failing  to  stop  the  train  in  time  to  avoid 
the  injury,  after  the  defendant  knew,  or  by  the  exercise  of 
ordinary  care  it  could  have  known,  of  the  peril  of  the  de- 
ceased. 

Of  the  first  assignment  of  negligence  it  is  only  necessary 
to  say:  First.  "The  surroundings  and  circumstances"  were 
not  such  as  to  make  a  rate  of  speed  of  1 8  or  20  miles  an  hour 
negligence  in  itself,  in  respect  to  the  duty  of  the  defendant  to 
its  section  hand  engaged  in  the  business  of  repairing  the 
track.  Second.  There  is  no  substantial  evidence  in  the  case 
that  the  train  was  running  18  or  20  miles  an  hour,  and  the 
physical  facts  show  this  could  not  have  been  true.  On  behalf 
of  the  plaintiff  there  were  only  two  witnesses  who  testified 
that  the  train  was  running  18  or  20  miles  an  hour,  and  both 
of  these  were  from  250  to  300  feet  east  of  the  place  of  acci- 
dent, and  the  train  was  approaching  them.  Havens  did  not 
qualify  himself  to  give  an  opinion  on  the  subject,  and  had 
bad  no  experience  with  trains,  except  to  ride  on  them ;  and 
McConnell  was  a  common  laborer,  and  only  attempted  to 
qualify  himself  to  express  an  opinion  by  saying  he  had 
"been  on  the  road,  off  and  on,  for  I  would  think  12  or  is 
years,"  although  in  what  capacity  he  did  not  state,  nor,  in 
fact,  did  he  even  say  he  had  worked  on  the  road — simply  that 
be  had  "been  on  the  road,"  and  that  "I  think  that  I  have  a 
pretty  good  opinion  of  it."  The  uncontradicted  testimony 
is  that  the  train  checked  up  at  the  Belt  Line  crossing,  which 
was  about  1,200  feet  west  of  the  place  of  accident,  and  in  that 
space  it  could  not  reasonably  be  said  that  it  had  attained  a 
speed  of  18  or  20  miles  an  hour  after  so  having  checked  up. 
Third.  In  view  of  what  is  hereinafter  said,  the  speed  of  the 
train  is  wholly  immaterial  in  this  case. 

The  second  act  of  negligence  assigned  is  the  vital  question 
io  this  case.  The  necessary,  underlying  postulate  as  to  this 
charge  is  that  the  deceased  was  in  a  place  of  peril,  and  the 
next  ingredient  necessary  to  a  recovery  is  that  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  that  he  was  in  peril,  in  time  to  have  stopped  the 
train  and  avoid  the  injury.  There  is  no  controversy  in  the 
case  that  the  deceased  was  a  section  hand  in  the  employ  of 
the  defendant,  nor  that,  when  the  train  was  from  200  to  600 
feet  from  him,  he  was  standing  at  the  water  keg,  at  a  distance 
of  at  least  6  feet  south  of  the  track.     There  can  be  no    doubt 
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in  tbe  mind  of  any  one  that  while  in  that  position  he  was 
not  in  a  place  of  peril.  The  trainmen,  therefore,  had  a  right 
to  assume  that  he  would  remain  in  that  safe  position,  and 
would  not  do  anything  towards  thereafter  placing  himself  in 
a  position  of  danger,  and  hence  were  not  required  to  stop  the 
train  or  check  the  speed.  Shark  v.  Railroad,  i6i  Mo.  214^ 
61  S.  W.  829;  Guver  v.  Railroad,  174  Mo.  344,  73  S.  W.  584; 
Zumault  V.  Railroad,  17s  Mo.  288,  74  S.  W.  lois;  Carrier  v. 
Railroad,  17s  Mo.  470,  74  S.  W.  1002;  Evans  v.  Railroad, 
178  Mo.  S08,  77  S.  W.  515.  In  Evans  v.  Railroad,  supra. 
Burgess,  J.,  speaking  for  the  court,  said:  ^'But  plaintiff 
claims  that,  even  if  deceased  was  guilty  of  negligence,  yet  if 
defendant's  employees  in  charge  of  the  train  became  aware 
of  his  peril,  or  might  by  the  exercise  of  ordinary  care  have 
become  aware  of  it,  in  time  to  have  enabled  them  by  the 
exercise  of  ordinary  care  to  have  averted  the  injury,  and  they 
failed  to  exercise  such  care,  plaintiff  was  entitled  to  recover. 
It  will  not  do  to  apply  this  rule  in  all  of  its  strictness  to  sec- 
tion men  whose  business  it  is  to  work  upon  and  keep  in  repair 
railroad  tracks;  for  they  are  supposed  to  look  after  their  own 
personal  safety,  and  to  know  of  tbe  time  at  which  trains  pass, 
to  look  for  them  and  see  them,  and  to  move  out  of  the  way. 
It  is  of  common  knowledge  that  these  men  often  voluntarily 
wait  until  trains  get  dangerously  close  to  them,  and  then 
step  out  of  danger  and  let  them  pass  by,  and  to  require  trains 
to  stop  upon  all  such  occasions,  when  section  men  are  dis- 
covered at  work  on  the  track,  would  not  only  be  imposing 
upon  railroads  unjust  burdens,  but  would  greatly  interfere 
with  traffic  and  travel.  Those  in  charge  of  trains  have  the 
right  to  presume  in  the  first  place  that  such  persons  will 
keep  out  of  danger,  and  not  until  they  have  good  reason  to 
believe  they  will  not  do  so,  and  then  fail  to  use  all  proper 
means  at  their  command  to  prevent  injuring  them,  in  conse- 
quence of  which  they  are  injured,  or  are  injpred  by  reason  of 
the  wilful  negligence  of  those  in  charge  of  the  train,  should 
the  defendant  be  held  liable,  and  there  was  nothing  of  that 
kind  in  this  case.  Our  conclusion  is  that  the  demurrer  to 
the  evidence  interposed  by  defendant  should  have  been  sus- 
tained.'' 

Giving  the  fullest  possible  effect  to  the  testimony  of  the 
plaintiff's  witnesses,  and  the  result  is  that  the  deceased  was 
in  a  place  of  safety;  that  after  taking  a  drink  of  water  he 
started  to  turn  around,  and  his  feet  seemed  to  become  '^tan- 
gled up"  with  some  tools  that  were  lying  on  the  ground; 
and  that  he  staggered  backwards,  and  just  as  the  pilot  of  the 
engine  got  opposite  to  him  he  ''pitched  over  sideways"  and 
fell  against  the  pilot.  Assuming,  as  plaintiff's  witnesses  say, 
that  the  train  was  from  200  to  600  feet  distant  when  he  be- 
came so  ''tangled  up,"  he  was  still  in  a  place  of  safety. 
He  was  not  on  the  track,  or  so  close  to  it  as  to  be  struck  by 
the  passing  train.     If  he  could  not  move,  all  he  would  have 
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bad  to  do  was  to  be  still  until  tbe  train  passed  bim,  and  be 
conld  tben  bave  extricated  bimself  at  bis  leisure.  A  person 
of  tbe  slightest  prudence  would  bave  done  tbat.  But,  assum- 
ing tbat  be  persisted  in  struggling  to  free  himself  from  the 
tenacious  tools  tbat  imprisoned  bis  feet,  tbe  engineer  saw 
tbat  be  ^as  not  on  tbe  track  and  was  in  a  safe  position,  and 
would  not  be  hurt  by  the  passing  train,  whether  tbe  train 
was  running  at  20  miles  an  hour  or  only  at  6  miles  an  hour* 
The  engineer  could  not  be  charged  with  the  duty  of  fore- 
knowing that  in  bis  struggles  be  would  be  ''pitched  over 
sideways,"  so  as  to  strike  the  pilot  on  tbe  engine.  Conse- 
quently the  engineer  was  under  no  obligation  to  stop  the 
train  or  slow  its  speed  at  tbat  time.  If  the  testimony  of  tbe 
plaintiff's  witnesses  as  to  the  rate  of  speed  tbat  the  train  was 
moving,  to  wit,  18  or  20  miles  an  hour,  could  be  accepted 
as  correct,  it  would  be  traveling  30  feet  a  second,  and  at  this 
rate  it  conld  travel  200  feet  in  6i  seconds,  or  it  would  travel 
600  feet  in  20  seconds.  The  result  is  that,  even  on  this  hy- 
pothesis, the  plaintiff  was  in  a  place  of  safety  up  to  a  period 
of  time  varying  from  6i  seconds  to  20  seconds  before  the  in- 
jury occurred.  In  fact,  however,  he  never  was  in  a  place  of 
peril  until  he  commenced  to  ''pitch"  sideways  towards  tbe 
track.  If  be  bad  "pitched"  forward  or  backward,  he  would 
never  have  been  in  a  position  of  peril.  Tbe  plaintiff's  case, 
tberefore,  requires  the  court  to  hold  tbat  tbe  engineer  should 
have  known  tbat  the  deceased  would  so  struggle  or  stagger 
tbat  he  would  "pitch  sideways"  towards  the  track,  and  not 
forward  or  backward ;  for  there  is  no  controversy  that,  be- 
tween tbe  time  he  began  to  "pitch  sideways"  and  tbe  time 
he  strack  the  train,  there  was  not  time  enough  to  bave  stopped 
tbe  train  and  avoid  tbe  injury.  Tbe  physics  of  tbe  case  also 
show  this  to  be  true;  for  it  certainly  would  not  take  6i  or  20 
seconds  for  a  man  to  fall  down  after  be  commenced  to  "pitch 
sideways. ' ' 

This  is  all  upon  tbe  theory  tbat  tbe  testimony  of  tbe  plain- 
tiff's witnesses  is  absolutely  true.  They  were  from  200  to  300 
feet  away  from  tbe  place  of  tbe  accident,  and  were  mere 
casual  observers.  Tbe  testimony  of  tbe  engineer  and  of  tbe 
flagman  is  tbat  tbe  deceased  was  not  in  a  place  of  peril,  and 
did  not  commence  to  stagger  towards  the  train  until  tbe 
engine  was  within  from  10  to  30  feet  of  him,  and  tben  the 
engineer  sounded  the  warning  whistle,  applied  tbe  air  brakes, 
and  stopped  the  train  in  about  120  to  135  feet,  which  fact 
tends  to  show  that  it  must  bave  been  running  at  a  less  rate  of 
speed  than  18  or  20  miles  an  hour;  for,  if  it  was  running  at 
that  rate,  a  stop  made  in  about  4  seconds  would  he  hazardous 
to  the  safety  of  the  passengers  on  tbe  train.  Upon  tbe  case 
made,  therefore,  it  is  apparent  tbat  tbe  humanitarian  doctrine 
has  no  application.  There  is  no  evidence  or  charge  of  any 
wantonness  on  the  part  of  tbe  trainmen,  and  nothing  from 
which  an  inference  of  intentional  suicide  on  the  part  of  the 
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deceased  can  be  drawn.  It  was,  therefore,  an  unforeseen  ac* 
cident,  which  could  not  have  been  anticipated  or  avoided. 
There  was  no  negligence  on  the  part  of  the  defendant  shown, 
and  hence  the  defendant  is  not  liable. 

The  trial  court  should  have  directed  a  verdict  for  the  de- 
fendant. The  judgment  is  therefore  reversed,  and,  as  no  good 
could  come  of  a  trial  anew,  the  cause  is  not  remanded.  All 
concur,  except  ROBINSON,  J.,  absent. 


PIERSON  V.  CHICAGO  &  N.  W.   RY.  CO. 

(Supreme  Court  of  Iowa,  Jan.  16,  1905. ) 

[102N.  W.  Rep.  149.] 

Injury  to  Brakeman— Defective  Foot  Quard^Negligence — Question  for 
Jury.* 
In  an  action  ag'ainst  a  railroad  for  injuries  to  a  brakeman   from 
alleg'ed  defective   foot  g^uards  at  a  switch,  evidence  examined,   and 
whether  defendant  was  negligent  held  a  question  for  the  jury. 

Same— Same— Assumption  of  Risk.f 

A  railroad  brakeman  does  not  assume  the  risk  of  a  defect  in  the 
blocking  at  a  switch  in  the  absence  of  knowledge  of  the  defect. 

Same — Same — Contributory  Negligence. 

In  an  action  against  a  railroad  for  injuries  .to  a  brakeman,  whether 
he  was  guilty  of  contributory  negligence  A^/^  a  question  for  the  jury. 

Same— Contributory   Negligence — Emergency— Evidence — Custom. 

Where  the  question  is  whether,  in  a  particular  emergency,  an  em- 
ployee was  negligent  in  the  method  pursued  by  him  in  rendering  a 
service,  the  general  custom  or  usage  as  to  the  method  of  rendering 
such  service  may  be  shown. 

Same — Same— Same. 

In  an  action  against  a  railroad  for  injury  to  a  tnrakeman,  where  it 
appeared  that  he  was  injured  by  stepping  between  the  cars  inside  the 
rail  while  the  engine  was  in  motion  to  uncouple,  evidence  was  admissi- 
ble to  show  that  when  he  entered  the  employ  of  the  defendant  he  was 
directed  to  go  with  a  train  crew  and  see  how  they  performed  their 
work,  and  to  govern  himself  accordingly,  and  that  on  such  instruction 
trip  the  brakeman,  under  circumstances  similar  to  those  which  con- 
fronted him  at  the  time  of  his  injury,  did  the  same  as  he  did  on  that 
occasion. 

Appeal  from  District  Court,  Linn  County;  J.  H.  Preston, 
Judge. 

Action  by  plaintiff,  as  assignee  of  N.  F.  Harrington,  to 
recover  damages  for  personal  injuries  received  by  him  while 
in  defendant's  employ  as  brakeman,  resulting,  as  alleged, 
from  the  negligence  of  defendant  in  failing  to  place  proper 
and  sufiBcient  foot  guards  or  blocks  between  the  main  rail 
and  the  guard  rail  of  its  track  at  a  switch;  the  result  of  the 
defect  being  that  Harrington's  foot  was  caught  between  the 
rails  while  he  was  attempting  to  uncouple  freight  cars  in 

*See  foot-note  appended  to  Ray  v.  Vicksburg,  S.  &  P.  Ry«  Co.  (I^a.), 
12  R.  R.  R.  704,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  704. 

fSee  foot-notes  appended  to  Kansas  City,  etc.,  R.  Co.  v.  f^lippo  (Ala.), 
12  R.  R.  R.  486,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  486. 
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motion*  and  that  his  foot  and  ankle  were  run  over  andiojared 
so  that  ampntation  of  his  leg  above  the  ankle  became  neces- 
sary. Verdict  for  plaintiff  for  $7t500,  and  from  judgment 
thereon  defendant  appeals.     AfiBrmed. 

James  C.  Davis,  for  appellant. 

Rickel,  Crocker  &  Tourtellot,  for  appellee. 

McCLAIN,  J.     At  the  time  of  the  accident,  Harrington,  in 
the  discharge  of  his  duties  as  brakeman  in  the  employ  of 
defendant,  was  engaged  in  attempting  to  ancoaple  from  the 
engine  two  freight  cars  which  were  being  kicked  upon  a  side 
track  at  the  station  of  Wright,  on  a  branch  line  of  defend* 
ant's  railroad,  between  Belle  Plaine  and  Muchakinock.     The 
engine  and  cars  were  provided  with  safety  appliances  for  coup- 
ling and  uncoupling,  by  means  of  which  it  was  intended  that 
a  brakeman,  in  such  operation,  need  not  step  inside  the  rails. 
A  part  of  the  appliance  consisted  of  a  rod  across  the  end  of 
the  car,  connected  with  the  coupling  pin,  and  provided  at  the 
outside  end  with  a  handle,  by  the  use  of  which  the  coupling  pin 
conld  be  raised.    The  rod  on  the  rear  of  the  tender  extended 
clear  across,  and  was  provided  with  a  handle  or  lever  at  each 
end,  so  that  it  could  be  operated  from  either  side;  but  the 
rods  on  the  cars  extended  to  only  one  side,  being  so  arranged 
that,  whatever  way  the  car  was  being  operated,  there  would 
be  a  lever  or  handle  on  the  right-hand  side  of  the  forward 
end  of  the  car.     The  engine  and  cars  in  question  were  being 
backed  westward  on  a  side  track  which  was  north  of  the 
main  track,  and  Harrington,  after  turning  the  switch  so  as 
to  throw  the  cars  on  the  side  track — the  switch  stand  being 
also  on  the  north  side  of  the  main  track — waited  until  the 
engine  and  cars  had  been  backed  far  enough,   so  that  the 
coupling  between  the  tender  and  the  adjacent  car  was  about 
opposite  the  switch  stand,  when  he  attempted  to  uncouple 
the  cars  from  the  tender  by  raising  the  lever  of  the  coupling 
appliance  attached  to  the  tender.     For  some  reason  not  ex* 
plained  in  the  evidence,  this  appliance  failed  to  work,   and 
Harrington  was  unable  by  the  use  of  it  to  raise  the  coupling 
pin  out  of  the  socket  so  as  to  release  the  cars  from  the  tender. 
He  thereupon  communicated  to  the  engineer,  through  the 
fireman,  a  signal  to  stop;  and,   after  the  engine  and  cars  had 
been  brought  to  a  standstill,  he  gave  another  signal,  indicat- 
ing that  he  desired  the  engine  to  be  again  put  in    motion 
slowly  backward,  and  at  the  same  time  stepped  between  the 
tender  and  cars,  and  attempted  to  raise  with  bis  left  hand  the 
pin  in  the  coupler  attached  to  the  freight  car.    While  thus 
engaged,  walking  between  the  tender  and  the  car,  inside  the 
rail,  as  the  evidence  tends  to  show,   his  foot  became  caught 
between  the  guard  rail  and  the  main  rail;  and,  in  attempting 
to  throw  himself  from  between  the  car  and  the  tender,   and 
outside  of  the  rail,  his  foot,  which  had  in  some  way  been 
loosened,  was  caught  under  the  wheels  of  the  tender,  and 
crushed. 
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The  queatioos  involved  in  the  case  relate  to  the  neffUgeoce 
of  the  company,  the  assumption  of  risk  by  Harringfton,  and 
Harringfton's  contributory  negligence,  and  the  case  may  be 
most  conveniently  disposed  of  by  considering  the  questions 
raised  as  to  each  of  these  elements. 

1.  It  is  contended  for  appellant  that  there  was  no  evidence 
of  negligence  on  its  part  as  to  the  condition  of  the  blocking 
between  the  guard  rail  and  the  main  rail,  and  that  there  was 
no  defect  in  such  blocking  which  could  be  attributed  to  de- 
fendant as  constituting  a  fault.  But  the  evidence  tends  to 
show  that  the  blocking  in  the  main  rail  (that  is,  the  block  of 
wood  fitted  in  below  the  ball  of  the  rail,  and  intended  to  make 
the  space  between  such  blocking  on  the  main  rail  and  a  simi- 
lar blocking  on  the  guard  rail  as  narrow  as  the  space  between 
the  balls  of  the  two  rails,  so  that  a  person's  foot  could  not  be 
caught  under  the  ball  of  either  rail)  was  defective,  in  that  it 
did  not  come  out  as  far  as  the  end  of  the  blocking  of  the  guard 
rail,  and  also  in  that  it  did  not  come  up  flush  with  the  ball  of 
the  rail,  and  left  a  small  space,  in  which  the  sole  of  a  shoe 
might  be  caught,  and  also  that  in  the  blocking  at  the  side  of 
the  guard  rail  was  a  groove  or  crack  which  also  furnished 
an  opportunity  for  the  sole  of  a  shoe  to  become  caught;  the 
combined  result  of  these  defects  being  that  a  person's  foot 
might  be  caught  and  held  between  the  rails,  so  that  it  could 
not  be  extricated  without  drawing  it  backward — the  very 
danger  which  the  blocking  of  the  rails  was  intended  to  pre- 
vent. Whether  these  defects,  which  it  appears  had  existed 
for  such  length  of  time  that  the  company  was  chargeable  with 
knowledge  thereof,  were  of  such  nature  that  their  existence 
constituted  negligence,  was  clearly  a  question  for  the  jury. 
The  court  cannot  say,  as  a  matter  of  law,  that,  in  the  exercise 
of  reasonable  diligence,  the  company  should  not  have  so 
blocked  these  rails  that  Harrington's  foot  would  not  have  be- 
come so  firmly  caught  therein  that  he  could  not  draw  it  out 
without  pulling  it  backward ;  nor  can  we  say  that  a  space  of 
a  fourth  of  an  inch  between  the  ball  of  the  main  rail  and  the 
blocking,  or  a  groove  a  quarter  of  an  inch  deep  in  the 
blocking  of  the  guard  rail,  was  so  minute  and  insignificant  a 
defect  that  its  existence  should  not  have  been  noticed  by  the 
defendant  in  the  discharge  of  its  duty  to  furnish  a  safe  track 
for  the  use  of  its  employees,  and  removed,  or  the  danger  there- 
from in  some  way  obviated,  nor  that  it  was  not  negligence 
on  the  part  of  the  defendant  to  originally  so  arrange  this 
blocking  that  such  defects  should  exist.  We  are  clear  that, 
^s  to  the  negligence  of  the  defendant,  the  evidence  made  a 
case  to  go  to  the  jury. 

2.  As  to  assumption  of  risk,  there  is  no  evidence  whatever 
that  Harrington  had  actual  knowledge,  or  could  be  charge- 
able with  knowledge,  of  the  defect  in  this  particular  blocking. 
He  had  had  occasion  only  two  or  three  times  to  engage  in 
coupling  or  uncoupling  cars  at  this  station,  and  there  is  no 
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evidence  that  he  had  been  so  engaged  at  this  particalar 
switch— much  less,  that  he  had  had  occasion  to  notice  the 
condition  of  this  blocking.     It  cannot  be  reasonably  con- 
tended that  a  brakeman  engaged  in  discharging  his  duties  over 
a  long  line  of  road  mast  inform  himself,  at  his  peril,  of  the 
condition  of  the  blocking  at  each  switch  on  the  line,  and  it  is 
not  in  any  way  shown  that  he  had  any  actual  knowledge  of 
this  particular  defect.    Trott  v.  Chicago,  R.  I.  &  P.  R.  Co., 
lis  Iowa,  8o,  86  N.  W.  33*  $7  N.  W.  722.     It  is  argued  for 
appellant  that  Harrington  was  charged  with  knowledge  that 
there  was  more  or  less  danger  necessarily  incident  to  guard 
rails,  and  that  he  assumed  the  risk  of  such  danger.     Let  this 
be  conceded.     Nevertheless  he  did  not  assnme  the  risk  of  a 
defective  blocking,  unless  he  was  in  some  way  charged  with 
knowledge  thereof;  and  the  evidence  tends  to  show  that  his 
injury  did  not  result  from  stumbling  over  or  striking  his  foot 
against  the  rail  or  blocking,  as  he  had  reason  to  assume  that 
ft  existed,  but  from  catching  his  foot  in  a  defective  blocking, 
of  which  he  was  not  charged  with  knowledge.    The  argu- 
ment that  Harrington  should  have  avoided  the  danger  inci- 
dent to  the  guard  rail,  if  conceded  to  be  sound,  would  lead  to 
the  result  that  an  entire  failure  to  block,  or  a  faulty  blocking, 
00  matter  how  defective, would  not  be  ground  of  complaint, 
even  though  the  employee  had  no  knowledge  in  the  particu- 
lar case  of  the  failure  or  defect. 

3.  The  principal  controversy  in  this  case  is  as  to  whether 
Harrington  was  guilty  of  contributory  negligence  in  the 
method  adopted  for  uncoupling  the  car  from  the  tender  of 
the  engine.  It  is  argued  for  appellant  that,  as  the  tender  and 
the  car  next  to  it  were  provided  with  automatic  couplers 
for  the  purpose  of  enabling  employees  to  make  the  uncoupling 
without  going  between  the  cars,  it  was  contributory  negli- 
gence on  the  part  of  Harrington  to  step  between  the  tender 
and  car,  inside  the  rail,  while  the  engine  was  in  motion,  for 
the  purpose  of  pulling  the  pin.  We  think  it  ought  to  be 
fully  conceded,  in  view  of  the  federal  and  state  legislation 
requiring  railroads  to  equip  their  cars  and  engines  with 
automatic  couplers,  that  it  would  be  contributory  negligence 
on  the  part  of  an  employee  to  ignore  the  safety  appliance 
provided,  where  it  could  reasonably  be  used,  and  resort  to  the 
method  formerly  in  use,  confessedly  more  dangerous,  of  step- 
ping between  moving  cars,  within  the  rail,  for  the  purpose  of 
making  an  uncoupling.  Morris  v.  Duluth,  S.  S.  &  A.  R. 
Co.,  108  Fed.  747>  47  C.  C.  A.  661;  Gilbert  v.  Burlington, 
C.  R.  &  N.  R.  Co.,  128  Fed.  $29,  63  C  C.  A.  27.  But  it 
appears  from  the  evidence  that  Harrington  found  that  the 
automatic  appliance  on  the  tender,  which  was  the  only  one 
within  his  reach  as  he  attempted  to  uncouple  the  car  from 
the  tender  on  the  north  side,  would  not  work,  and  it  there- 
upon became  necessary  for  him  to  exercise  the  reasonable 
judgment  of  a  prudent  man  as  to  how  the  uncoupling  should 
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be  efiected;  and  it  is  not  claimed  by  connseU  nor  would  it 
be  reasonable  to  argae,  that  Harrington  would  have  been 
justified  in  refusing  to  nncouple  the  cars  in  any  other  manner 
than  by  the  use  of  the  safety  appliance,  necessitating  the 
delay  of  the  train  until  the  difficulty  in  the  use  of  the  appli- 
ance could  be  discovered,  and  it  could  be  made  to  work. 
The  contention  of  counsel  is  that  three  or  four  different 
ways,  all  of  them  less  dangerous  than  stepping  inside  of  the 
rail  while  the  engine  was  in  motion  to  pull  the  pin,  might 
have  been  resorted  to  by  Harrington ;  and  it  is  true  that  the 
witnesses  for  the  defendant  testify  that  these  different  ways 
would  have  been  safe,  and  were  available.  They  say  that 
Harrington,  before  signaling  the  engineer  to  back  up  the 
engine,  might  have  crawled  under  the  cars  to  the  other  side* 
and  used  the  coupling  device  on  the  freight  car,  or  might  have 
gone  around  the  engine  to  the  other  side  for  that  purpose,  or 
might,  by  an  intricate  set  of  maneuvers,  not  necessary  to  ex- 
plain, have  got  the  cars  separated  by  means  of  pulling  the 
pin  and  opening  the  coupling  hooks  before  the  cars  were 
kicked  back.  It  is  conceded,  however,  that  it  was  impracti- 
cable to  uncouple  the  car  by  means  of  pulling  the  pin  by 
hand  while  the  engine  was  standing  still,  for  the  arrangement 
of  the  automatic  coupling  device  is  such  that  the  pin  can  be 
raised  and  the  cars  effectually  uncoupled  only  while  in  mo« 
tion,  whether  the  uncoupling  is  done  by  the  use  of  the  handle 
of  the  automatic  device,  or  by  pulling  the  pin  by  hand.  It 
seems  to  us,  therefore,  that  the  only  practical  method  which 
Harrington  could  have  used  for  effecting  an  uncoupling  was 
either  to  step  inside  of  the  rail  while  the  engine  was  moving, 
or,  by  crawling  under  the  coupling  or  by  going  around  the 
engine,  attempt  to  make  use  of  the  automatic  coupler  on  the 
car,  which  would  have  been  available  to  him  on  the  other 
side  of  the  track.  And  let  it  be  noticed  here  that  Harrington 
was  on  the  usual  side  when  be  attempted  to  make  the  uncoup- 
ling. He  was  on  the  side  of  the  track  where  he  had  just  used 
the  switch,  and  where  he  would  necessarily  again  use  the 
switch  after  the  uncoupling  had  been  effected,  and  the  engine 
had  moved  forward,  ready  to  back  down  again  on  the  main 
track  for  coupling  to  the  balance  of  the  train. 

The  concrete  question  is,  then,  whether  after  Harrington 
had  attempted,  in  a  perfectly  proper  manner,  to  effect  the 
uncoupling  by  the  safety  appliance  provided  for  that  pur- 
pose, and  had  been  unable  to  do  so,  he  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in  not  going  to  the 
other  side  of  the  train  for  the  purpose  of  attempting  the  un- 
coupling by  means  of  the  safety  appliance  on  the  car,  and, 
instead  of  doing  so,  stepping  inside  the  rail  while  the  engine 
was  in  motion  (or  the  purpose  of  pulling  the  pin  by  hand.  In 
support  of  the  proposition  that  Harrington's  conduct  was,  as 
a  matter  of  law,  negligent,  counsel  rely  upon  Morris  v.  Duluth, 
S.  S.  &  A.  R.  Co.,  supra;  Gilbert  v.   Burlington,   C.   R.   & 
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N.  R.  Co.,  supra;  Dawson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(C.  C.  A.)  114  Fed.  870,  52  C.  C.  A.  286.     In  the  Morris  Case 
It  is  held  that  where  there  is  a  comparatively  safe  and  a  more 
dangerous  way  known  to  the  servant,  by  means  of  which 
he  may  discharge  his  duty,  it  is  negligence  for  him  to  select 
the  more  dangerous  method.     The  same  proposition  is  re- 
peated in  the  Gilbert  Case,  in  which  Sanborn,  Circuit  Judge, 
expresses  the  views  of  the  majority  of  the  Circuit  Court  of 
Appeals  that  the  brakeman,  finding  that  the  safety  device 
available  on  the  side  of  the  train  where  he  was  would  not 
work,  was  guilty  of  contributory  negligence,  as  a  matter  of 
law,  in  going  between  the  cars  to  uncouple  them  by  hand, 
when  he  might  have  effected  the  uncoupling  by  going  to  the 
other  side  of  the  train,  and  using  the  safety  device  there  avail- 
able.    It  is  conceded  in  the  opinion,  for  the  purpose  of  the 
case,  though  not  decided,   that,   where  the  safety  appliance 
famished  to  uncouple  cars  cannot  be  made  to  accomplish 
that  end,  it  is  sometimes  necessary  for  brakemen  to  go  between 
moving  cars  to  uncouple  them,  and  that,  when  that  necessity 
exists,  it  is  not  negligence  for  them  to  pursue  this  course. 
But  in  that  case,  Thayer,  Circuit  Judge,  expresses  himself  as 
not  prepared  to  say  that  the  employee  was  guilty  of  negli- 
gence because  he  did  not  try  to  lift  the  coupling  by  the  lever 
on  the  opposite  side  of  the  train  before  stepping  between  the 
cars,  and  bases  his  assent  to  the  conclusion  of  the  other  two 
judges  that  the  brakeman  was  negligent  on  the  ground  that 
he  had  not  used  reasonable  means  to  ascertain  whether  the 
coupling  device  within  reach  would  operate  to  uncouple  the 
cars  before  stepping  inside  the  rail  to  pull  the  pin  by  hand. 
In  the  Dawson  Case  the  question  was  whether  a  brakeman 
was  negligent  in  swinging  between  a  flat  car  and  a  box  car, 
while  in  motion,  for  the  purpose  of  riding  on  the  brake  beam 
of  the  flat  car,  using  the  handhold  provided  in  accordance 
with  an  act  of  Congress,  when  he  might  have  made  use  of  the 
stirrup  and  handholds  on  the  side  of  the  box  car  without  in- 
curring the    risk  of  swinging  in    between  the  cars;    and 
Thayer,  Circuit  Judge,  expressing  the  views  of  the  majority, 
finds  that  the  brakeman  was,  as  a  matter  of  law,   guilty  of 
contributory  negligence,   on  the  ground  that  it  was  clearly 
apparent  that  he  exposed  himself  to  unnecessary  risk,  while 
Caldwell,  Circuit  Judge,  dissents  on  the  ground  that  the  rule 
stated  by  the  majority  prescribes  a  course  for  brakemen  im- 
practicable in  practice,  and  contrary  to  established  usage  in 
such  cases;  insisting  that  the  question  of  negligence  of  the 
brakeman  was,  under  the  circumstances,  one  for  the  jury. 

We  think  that,  under  the  decisions  of  our  own  court,  the 
question  whether,  when  Harrington  found  that  the  safety  ap- 
pliance immediately  available  to  him  would  not  work,  he 
acted  as  a  reasonably  prudent  man,  under  the  circumstances, 
in  attempting  to  make  the  uncoupling  by  stepping  between 
the  rails  after  the  engine  was  in  motion,  rather  than  incur 
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the  additional  delay  necessary  to  reach  the  other  side  of  the 
train,  and  try  to  effect  the  uncoupling  by  the  appliance  oo 
the  freight  car,  was  for  the  jury.  We  have  not  recognized 
any  such  rule  as  that  it  is,  in  law,  negligence  to  perform  a 
service  in  the  more  dangerous  of  two  methods  in  which  it 
may  be  performed,  regardless  of  the  circumstances  under 
which  the  employee  is  called  upon  to  act.  On  the  contrary, 
we  have  held  that,  even  where  the  facts  are  not  in  dispute,  it 
should  be  left  to  the  jury  to  say  whether  a  course  of  conduct 
Is  negligence,  if  reasonable  men  may  honestly  differ  as  to 
the  conclusion  to  be  drawn  from  such  undisputed  facts. 
Bach  V.  Iowa  Central  R.  Co.,  112  Iowa,  241,  83  N.  W.  959; 
Barnbart  v.  Chicago,  M.  &  St.  P.  R.  Co.,  97  Iowa,  654,  66 
N.  W.  902;  Whitsett  v.  Chicago,  R.  I.  &  P.  R.  Co.,  67 
Iowa,  ISO,  25  N.  W.  104;  Milne  V.  Walker,  59  Iowa,  186,  13 
N.  W.  loi.  Therefore  it  was  properly  left  to  the  jury  in  this 
case  to  say,  not  simply  whether  it  would  have  been  safer  for 
Harrington  to  crawl  under  the  coupling,  or  go  around  ahead 
of  the  engine  to  the  other  side  of  the  train,  and  attempt  to 
uncouple  the  car  by  means  of  the  safety  appliance,  than  to 
attempt  to  uncouple  it  by  hand,  as  he  did,  but  whether,  nnder 
all  the  circumstances,  in  view  of  the  necessity  for  prompt 
action  which  is  involved  in  the  railway  service,  he  was  negli- 
gent in  adopting  the  method  which  he  did  adopt,  even  though 
another  might  have  been  safer.  Bucklew  v.  Central  Iowa  R. 
Co.,  64  Iowa,  603,  21  N.  W.  103;  Gibson  v.  Burlington,  C. 
R.  &  N.  R.  Co.,  107  Iowa,  596,  78  N.  W.  190;  Curtis  v. 
Chicago  N.  W.  R.  Co.,  95  Wis.  460,  70  N.  W.  66$;  Ashman 
V.  Flint  &  P.  M.  R.  Co.,  90  Mich.  567,  51  N.  W.  645; 
Florida  Central  &  P.  R.  Co.  v.  Mooney,  40  Fla.  17.  24 
South.  148;  Brinkmeier  v.  Missouri  Pacific  R.  Co.  (Kan. 
Sup.)  77  Pac.  586. 

It  is  significant,  as  bearing  on  the  question  of  Harrington's 
exercise  of  care,  that  while  witnesses  testified  that  it  would 
liave  been  safer  to  go  to  the  other  side  of  the  train,  and  use 
the  safety  appliance  there,  if  it  would  work,  they  all  agreed 
that,  in  their  practical  experience  as  railroad  men,  they  never 
knew  of  that  method  being  followed  or  expected  under  such 
circumstances;  and  the  witnesses  substantially  agree  that  the 
method  pursued  by  Harrington  is  the  one  usually  pursued  by 
a  brakeman  when  he  is  unable  to  effect  the  uncoupling  by 
means  of  the  safety  appliance  immediately  at  hand.  Counsel 
{or  appellant  insist,  however,  that  the  court  erred  in  admit* 
ting  evidence  of  this  custom  on  the  part  of  brakemen  in 
defendant's  employ,  and  in  allowing  the  jury  to  take  such  cus- 
tom into  account  as  bearing  on  Harrington's  exercise  of  due 
care  in  this  instance,  contending  that  no  custom  or  usage 
will  justify  or  excuse  negligence;  and  many  authorities  are 
cited  in  support  of  this  general  proposition,  of  which  the  fol- 
lowing are  especially  relied  upon :  Kroy  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  32  Iowa,  357;  Hamilton  v.  Des  Moines  Valley  R. 
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Co.,36Iowav  31;  Maldowney  v.  Illinois  Central  R.  Co.,  36 
Iowa,  462;  Fergaaon  v.  Central  Iowa  R.  Co.,  $8  Iowa, 
293,  12  N.  W.  293.  But  without  stopping  to  analyze 
these  cases  in  detail,  it  is  sufficient  to  say  that  none 
of  them  directly  holds  that  the  customary  and  approved 
method  of  performing  a  service  cannot  be  shown,  as 
bearing  on  the  question  whether  an  employee  perform- 
ing such  service  in  that  manner  was  negligent  in  so 
doing.  On  the  other  hand,  it  has  been  decided  in  many 
cases  in  this  and  other  states  that  proof  of  the  usual  and  cus- 
tonoary  method  of  performing  a  service  may  be  received,  as 
bearing  on  the  question  of  the  employee's  exercise  of  reason- 
able care  in  following  the  method  indicated  by  custom  and 
usage.  Thus,  in  Whitsett  v.  Chicago,  R.  I.  &  P.  R.  Co.,  67 
Iowa,  ISO,  25  N.  W.  104,  it  is  said,  with  reference  to  the  ac- 
tion of  a  brakeman  in  stepping  from  a  freight  car  to  the 
tender  of  the  engine  in  order  to  dismount  from  the  train  by 
means  of  the  engine  steps  to  operate  a  switch,  instead  of  dis- 
moontingby  means  of  the  ladder  provided  on  the  freight  car: 
"In  the  absence  of  express  rule  or  direction  prescribing  the 
particular  course  he  should  pursue  under  the  circumstances, 
be  was  required  to  choose  between  two  courses;  and 
if,  in  making  that  choice,  he  adopted  the  course  usually  fol- 
lowed under  like  circumstances  by  men  in  that  calling,  that 
fact  would  have  a  very  important  bearing  upon  the  question 
whether  he  exercised  due  care  in  making  the  choice.''  With 
reference  to  admissibility  of  evidence  of  custom  or  usage  in 
such  cases,  this  court,  in  Lowe  v.  Chicago,  St.  P.,  M.  &  O.  R. 
Co.,  89  Iowa,  420,  s6  N.  W.  519,  used  this  language  in  a  case 
where  it  was  claimed  that  the  acts  of  an  employee  constituted 
contributory  negligence,  because  in  violation  of  the  rules  of 
the  company,  agreed  to  by  him,  although  in  accordance  with 
the  usage  or  custom  of  other  employees  under  similar  cir- 
cumstances: ''There  is  a  conflict  in  the  cases,  some  of  them 
holding  that  a  usage  or  custom  cannot  be  shown  as  against  a 
rale  or  contract  like  that  under  consideration :  but  we  think 
it  is  clear  that  it  is  competent  to  show  a  usage  or  custom  on 
the  part  of  the  employees  of  defendant  at  variance  with  and 
in  violation  of  such  a  rule  when  the  defendant  has,  through  its 
proper  officers,  knowledge  of  its  violation,  and  their  conduct 
shows  that  they  acquiesced  in  such  violation."  If  custom  or 
usage  may  be  shown  as  justifying  a  course  of  conduct  which 
is  contrary  to  the  express  regulation  of  the  company,  cer- 
tainly it  is  admissible  to  show  what  was  the  proper  or  reason- 
able course  of  conduct  under  particular  circumstances,  in  the 
absence  of  any  regulation.  Without  further  amplification, 
the  following  cases  may  be  cited  as  fully  supporting  the  prop- 
osition that  where  the  question  is  whether,  in  a  particular 
emergency,  the  employee  was  negligent  in  the  method  pursued 
by  him  in  rendering  a  service,  the  general  custom  or  usage  as 
to  the  method  of  rendering  such  service  may  be   shown: 
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Spaulding  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.,  98  Iowa,  205,  67 
N.  W.  227;  Branz  v.  Omaha  &  C.  B.  R.  &  B.  Co.,  120  Iowa, 
406,  94  N.  W.  906;  Ashman  v.  Flint  &  P.  M.  R.  Co.,  90  Mich. 
567,  51  N.  W.  645;  Curtis  V.  Chicago  N.  W.  R.  Co.,  95  Wis. 
460,  70  N.  W.  66s;  Kane  v.  Northern  Central  R.  Co.,  128  U. 
S.  91,  9  Sup.  Ct.  16,  32  L.  Ed.  339;  Hannah  v.  Connecticut 
River  R.  Co.,  154  Mass.  529,  28  N.  E.  682. 

Evidence  was  also  admitted,  over  defendant's  objection, 
tending  to  show  that  when  Harrington  entered  its  employ, 
about^  three  years  before  the  accident,  be  was  directed  by  the 
superintendent  to  go  with  a  train  crew  and  see  how  they  per- 
formed their  work,  and  to  govern  himself  accordingly  in  dis- 
charging his  duties  as  brakeman,  and  that  on  this  instruction 
trip  the  brakeman,  under  circumstances  similar  to  those 
which  confronted  Harrington  at  the  time  of  this  accident, 
went  between  the  cars  inside  the  rail,  while  the  engine  was 
in  motion,  to  effect  an  uncoupling,  instead  of  waiting  to  go 
around  to  the  other  side  of  the  train.  Certainly,  if  defend- 
ant saw  fit  to  instruct  Harrington  that  it  was  proper  to  un- 
couple cars  in  this  manner,  under  the  circumstances,  rather 
than  incur  the  delay  necessarily  incident  to  going  to  the 
other  side  of  the  train,  he  was  justified  in  assuming  that  this 
was  the  method  of  procedure  required  of  him.  True,  be  as- 
sumed the  risks  incident  to  this  method  of  procedure,  so  far 
as  they  could  be  reasonably  known  to  him;  but  he  did  not 
assume  the  additional  risk  involved  in  the  existence  of  defect- 
ive blocking,  of  which  he  had  no  knowledge. 

Many  questions  are  elaborately  discussed  as  to  the  correct- 
ness of  instructions  asked  and  refused,  as  well  as  the  correct- 
ness of  those  given;  but  an  examination  of  the  points  urged 
with  reference  to  the  giving  and  refusal  of  instructions  satis- 
fies us  that  the  case  was  correctly  presented  to  the  jury,  in 
view  of  the  rules  of  law  announced  in  this  opinion.  The 
judgment  is  therefore  afiQrmed. 


DECK  V.  BALTIMORE  A  O.  R.  CO.  STEINER  ».  DECK. 

(Court  of  Appeals  of  Maryland,  Jan.  12, 1905.) 

[59  Atl.  Rep.  650.] 
Evidence. 

In  an  action  against  a  railroad  company  for  the  shooting  of  plaintiff 
by  defendant's  servant,  in  the  nighttime,  on  ejecting  plaintiff  and 
others  from  a  freight  train  on  which  they  were  stealing  a  ride,  the 
train  being  bound  for  Baltimore,  it  was  not  error  not  to  permit  a  wit- 
ness to  state  whether,  if  it  had  been  daylight,  he  could  have  seen  the 
city  of  Baltimore  from  the  place  where  he  was  put  off. 

Harmless  Error. 

There  is  no  prejudicial  error  in  excluding  evidence  subsequently  ad- 
mitted without  objection. 

Shooting  of  Trespasser  by  Rai  i  road  Poi iceman— Eviclence--Commis- 
sion  from  State. 

Where,  in  an  action  for  the  shooting  of  plaintiff  by  a  servant  of  de- 
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fendant  railroad  on  the  ejection  of  plaintiff  from  a  freight  train  on 
which  he  waa  stealing-  a  ride,  the  servant  testified  that  he  was  a  police 
officer  of  defendant,  and  paid  by  it,  it  was  proper  to  permit  him  to 
testify  tbat  he  held  a  commission  as  policeman  from  the  state,  and  to 
permit  him  to  produce  the  commission  and  read  it  to  the  jury. 

Same — Sufficiency  of  Evidence. 

In  an  action  for  the  shooting  of  plaintiff  by  a  servant  of  defendant 
railroad  on  the  ejection  of  plaintiff  from  a  freight  train  on  which  he 
was  stealing  a  ride,  evidence  considered,  and  he/d  sufficient  to  show 
that  the  servant  in  question  did  the  shooting. 

Same— Evidence — Scope  of  Employnnent. 

In  an  action  for  the  shooting  of  plaintiff  by  a  servant  of  defendant 
railroad  on  the  ejection  of  plaintiff  from  a  fright  train  on  which  he 
was  stealing  a  ride,  it  appearing  that  the  servant  was  a  special  police 
officer  of  the  defendant,  it  was  not  incumbent  on  plaintiff  to  offer 
affirmative  evidence  to  show  that  the  servant  was,  at  the  time  of  the 
shooting,  attending  to  the  business  of  defendant. 

Same — Liability— Scope  of  Employment.* 

Defendant  could  not  escape  liability  merely  because  there  was  no  evi- 
dence of  express  antecedent  authority  to  do  the  shooting,  or  of  a  sub- 
sequent ratification  by  defendant. 

Same — Scope  of  Employment— Question  for  Jury. 

In  an  action  for  the  shooting  of  plaintiff  by  a  police  officer  of  defend- 
ant railroad  on  the  ejection  of  plaintiff  from  a  freight  train  on  which 
he  was  stealing  a  ride,  held,  that  under  the  evidence  it  was  a  question 
for  the  jury  whether  the  servant  acted  as  a  commissioned  officer  of  the 
state  or  within  the  scope  of  his  employment  by  defendant. 

Impeachment  of  Witness. 

In  an  action  against  a  railroad  police  officer  for  the  shooting  of  plain- 
tiff it  was  not  error  to  refuse  to  permit  deiendant  to  impeach  a  witness 
for  plaintiff  by  asldng  witness  what  there  was  in  his  record  or  standing 
that  led  defendant  to  arrest  him  at  the  time  of  the  shooting. 

Same. 

A  witness  may  be  impeached  by  disproving  his  testimony  or  by 
general  evidence  affecting  his  general  veracity. 

Same — Harmless  Error. 

Where  defendant  was  not  permitted  to  ask  plaintiff's  witness  a  ques- 
tion by  which  he  sought  to  impeach  him,  but  defendant  was  subse- 
quently examined,  and  did  not  deny  the  testimony,  which  he  might 
have  done,  the  ruling  was  not  prejudicial  to  defendant. 

Liability  of  Police  Officer— Instruction. 

In  an  action  against  a  railroad  police  officer  for  the  shooting  of  plain- 
tiff, an  instruction  that  if  defendant  reclclessly  and  wantonly  shot 
plaintiff  the  jury  must  find  for  him,  unless  the  shooting  was  done  in 
self-defense,  was  erroneous. 

Same — Reckless— Definition. 

Where,  in  an  action  for  the  shooting  of  plaintiff  by  defendant,  a  rail- 
road police  officer,  on  ejecting  plaintiff  from  a  train,  recovery  was 
sought  for  reckless  conduct,  a  requested  instruction  that  defendant 
must  have  shot  plaintiff  ''intentionally"  was  erroneous. 

Appeals  from  Court  of  Common  Pleas;  Henry  Stockbridge, 
Jadge. 

Action  by  Lonis  Deck  against  the  Baltimore  &  Ohio  Rail- 
road Company  and  Charles  A.  Steiner.  From  a  judgment  in 
favor  of  the  railroad  company,  plaintiff  appeals,  and  from  a 
judgment  against  Steiner  he  appeals.     Judgments  reversed. 

*See  foot-note  appended  to  I^etts  v,  Hobolcen  R.,  W.  &  S.  Con.  Co. 
<N.  J.),  11  R.  R.  R.  139,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 
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Argued  before  McSHERRY,  C.  J.,  and  FOWLER^ 
BOYD,  SCHMUCKER,  aod  PEARCE,  JJ. 

Gustavus  A.  Korb  and    Myer  Rosenbush,  for  Lonis  Deck. 
Duncan  K.  Brent  and  W.  Irvin  Cross,  for  Baltimore  &  O. 
R.  Co.  and  Chas.  A.  Steiner. 

FOWLER,  J.  This  is  an  action  to  recover  damages  for 
personal  injury.  Louis  Deck  sues  the  Baltimore  &  Ohio  Rail- 
road Company  and  Charles  A.  Steiner.  The  ground  of  the 
action  is  that  Steiner,  who  is  alleged  to  have  been  in  the  em- 
ploy of  that  company,  in  the  regular  course  of  his  business* 
shot  the  plaintiff,  seriously  and  permanently  injuring  him. 
The  defendants  pleaded  the  general  issue. 

During  the  taking  of  the  testimony  of  the  plaintifi,  which 
was  offered  to  establish  the  responsibility  of  the  railroad 
company  for  the  assault  and  shooting  of  the  plaintiff,  the 
plaintiff  reserved  lour  exceptions,  which  relate  to  rulings  on 
the  evidence.  At  the  close  of  the  plaintiff's  testimony  on 
this  question  a  prayer  at  tne  instance  of  the  defendant  was 
offered  taking  the  case  from  the  jury,  from  which  ruling  the 
plaintiff  also  excepted.  Judgment  was  entered  in  favor  of 
the  railroad  company,  and  the  plaintiff  has  appealed.  In  the 
further  progress  of  the  case  against  the  remaining  defendant, 
Charles  A.  Steiner,  be  reserved  two  exceptions,  one  to  the  rul- 
ing on  evidence  and  the  other  to  the  granting  of  the  plain- 
tiff's two  prayers  and  the  rejection  of  his  first  prayer.  Judg- 
ment was  entered  against  the  defendant  Steiner,  and  he  also 
appealed.  There  are  therefore  two  appeals  in  this  record, 
and  we  will  consider  them  in  the  ordei:  in  which  they  were 
entered.  But  before  doing  so  we  will  briefly  state  the  facts 
of  and  the  circumstances  under  which  the  shooting  was  done. 
It  appears  from  his  own  testimony  and  that  of  other  wit- 
nesses that  on  the  ist  of  July,  1899,  the  plaintifi  and  several 
companions,  without  authority,  boarded  a  freight  train  of  the 
defendant  company,  and  rode  thereon  to  Oella,  a  short  dis- 
tance beyond  Ellicott  City,  where  they  spent  the  day.  On 
the  same  evening  they  boarded  another  freight  train  of  the 
same  company,  without  authority,  for  the  purpose  of  return- 
ing to  Baltimore,  and  when  it  was  approaching  the  city  and 
was  near  Mt.  Clare  Station  the  plaintiff  and  his  companions 
were  ordered  to  leave  it.  The  plaintiff  testifies  that  he  was 
already  off  the  train,  and  about  15  feet  from  it,  when  he  heard 
several  shots  fired,  by  one  of  which  he  was  hit  and  seriously 
injured.  First,  then,  we  will  consider  the  questions  pre- 
sented by  the  appeal  of  the  plaintiff. 

The  plaintiff's  first  exception  was  taken  to  the  refusal  of 
the  court  to  allow  the  witness  to  say  whether,  from  the  point 
where  he  was  ordered  off  the  train,  if  it  was  daylight,  he  could 
see  the  city  of  Baltimore,  if  looking  towards  the  city.  We 
are  unable  to  see  what  relevancy  the  question  or  the  answer 
thereto  could    possibly  have  bad  to    the    issues  involved. 
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The  shooting  took  place  about  1 1  o'clock  at  night,  and  whether 
the  city  of  Baltimore  could  or  conld  not  have  been  seen  in 
daylight  from  the  point  indicated  does  not  appear  to  be  im- 
portant or  relevant.  Nor  do  we  find  anything  in  the  plain- 
tifE's  second  exception,  which  was  taken  to  the  ruling  out  of 
the  testimony  of  the  witness  Thomas  tending  to  show  that 
the  defendant  Steiner  was  a  Baltimore  &  Ohio  Railroad  de- 
tective, for  testimony  as  to  the  fact  of  Steiner's  employment 
by  that  company  as  a  detective  was  subsequently  adqiitted 
without  objection. 

We  find  no  error  in  the  ruling  complained  of  in  the  plain- 
tiff's third  and  fourth  exceptions.  After  testifying  that  he 
was  a  lieutenant  of  police,  and  was  employed  by  the  Baltimore 
&  Ohio  Raikoad  Company  as  a  policeman  at  the  time  of 
the  shooting,  and  that  he  was  paid  by  that  company,  the  de- 
fendant Steiner  was  asked  on  cros»-examination  whether  he 
held  a  commission  as  policeman  from  the  state.  This  ques- 
tion was  allowed  to  be  answered  against  the  objection  of  the 
plaintiff.  This  constitutes  the  third  exception.  The  witness 
answered  that  he  had  such  a  commission,  and  be  was  asked 
to  produce  it,  which  he  did,  and  read  it  to  the  jury,  where- 
upon the  plaintiff  filed  a  motion  to  strike  out  all  the 
testimony  of  this  witness  in  relation  to  witness  being  com- 
missioned as  police  officer  by  the  state  of  Maryland.  This 
motion  was  overruled,  and  this  action  of  the  court  is  the 
ground  of  the  plaintiff's  fourth  exception.  We  think  it  was 
very  material  that  the  jury  should  have  been  informed  ex- 
actly how  and  in  what  capacity  Steiner  was  acting.  He  had 
testified  in  chief  that  he  was  a  police  officer  of  the  defend- 
ant that  he  was  employed  and  paid  by  it;  but  this  was  not 
alL  He  was  also  a  state's  officer,  and  as  such  commissioned 
as  a  special  policeman  of  the  Baltimore  Ohio  Railroad  Com- 
pany. It  was  but  right,  we  think,  that  the  defendant  should 
be  allowed  to  inform  the  jury  that  it  had  availed  itself  of  the 
provisions  of  law  which  were  passed  for  the  purpose  of  giv- 
ing corporations  the  benefit  of  capable  men  commissioned  by 
the  state  to  protect  their  property,  and  that  it  had  not 
selected  one  of  its  own  employees  for  that  purpose. 

This  brings  us  to  the  consideration  of  the  only  important 
question  involved  in  this  appeal,  and  that  is  presented  by 
the  plaintiff's  fifth  exception,  which  is  based  on  the  ruling  of 
the  court  granting  the  defendant's  prayer  taking  the  case  or 
this  branch  of  it  from  the  jury.  Was  there  any  evidence  in 
the  case  legally  sufficient  to  prove  that  the  defendant  Steiner 
did  the  shooting  complained  of?  In  the  first  place,  the  plain- 
tiff himself  testifies  that  shortly  after  he  was  shot,  and  lying 
upon  the  ground,  Thomas,  a  brakeman,  came  over  with  a  lan- 
tern, and  Steiner  came  also,  and  asked  what  was  the  matter; 
that  plaintiff  replied  he  was  shot;  and  Thomas  picked  him 
up,  and  showed  Steiner  where  the  ball  entered,  and  Steiner 
said,   ''Yes,  if  I  hadn't  shot  the  son  of  a  bitch,  I  would  have 
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kicked  his  ribs  id."  It  is  true  that  the  witness  Thomas 
contradicted  this  statement  of  the  plaintifiE,  but  it  was  for  the 
jury  to  determine  which  one  they  would  believe.  Again, 
the  witness  Carlin  testifies  that  Steiner  told  him  he  shot  the 
plaintiff.  We  conclude,  therefore,  that  the  testimony  on  this 
point  was  legally  suCBcient  to  show  by  whom  the  shooting 
was  done.  Second.  Is  there  any  legally  sufficient  evidence 
in  the  case  that  Steiner  was  in  the  employ  of  the  defendant 
company  at  the  time  of  the  shooting?  This  question  must' 
also  be  answered  in  the  affirmative,  for  Steiner  himself  testi- 
fies that  he  was  employed  and  paid  by  the  defendant  company 
as  policeman  at  that  time,  and  the  commission  he  held  from 
the  state  showed  that  he  was  appointed  as  '^special  police- 
man" of  the  railroad  company.  Other  witnesses  testified  to 
the  same  effect — either  that  he  was  a  detective  of  the  com- 
pany, as  testified  to  by  the  plaintiff  and  the  witness  Morrison, 
or  that  he  was  such  special  officer  or  policeman  at  the  time 
in  question. 

But  the  important  question  remains  to  be  considered 
whether  at  the  time  of  the  shooting  Steiner  was  attending  to 
the  business  of  the  company,  and,  if  so,  whether  he  was  act- 
ing within  the  scope  of  his  duty.  Assuming — for  if  what  we 
have  already  said  is  correct  we  have  a  right  to  assume — that 
Steiner  was  present  at  the  time  of  the  shooting,  and  that  he 
was  in  the  employ  of  the  company  as  its  special  officer,  de- 
tective, or  special  policeman,  and  assuming  also  that  the 
plaintiff  and  his  companions  had  been  on  one  of  its  trains  as 
trespassers,  and  acting  in  a  disorderly  manner,  it  would  not 
require  much  testimony  to  establish  the  fact  that  he  was 
there  not  on  any  business  of  his  own,  but  for  the  purpose  of 
protecting  the  company's  employees  and  its  property.  This 
was  a  laudable  and  proper  purpose,  but  we  do  not  think  it  is 
incumbent  on  the  plaintiff,  under  the  circumstances  of  this 
case,  to  offer  affirmative  and  direct  testimony  to  establish 
that  fact  He  was  employed  by  the  company,  and  he  was 
there,  add  it  will  not  be  assumed  he  was  there  for  any  other 
purpose  but  to  perform  his  duty;  that  is,  as  one  of  the  wit- 
nesses said,  ''to  looI(  after  all  depredations!!on  the  company's 
property,  such  as  robbing  cars,  breaking  into  trains,  attempt- 
ing to  derail  trains,  and  all  violations  of  the  law  along  the 
line  of  the  road. "  If,  then,  he  was  present  as  an  officer  of 
the  company,  and  as  two  witnesses  testified  he  admitted  he 
did  the  shooting,  was  he,  under  all  the  circumstances  of  this 
case,  acting  within  the  scope  of  his  duty?  Whether  he  was 
or  was  not  so  acting  is  ordinarily  a  question  for  the  jury.  It 
was  contended  on  the  part  of  the  defendant  company  that, 
conceding  the  testimony  we  have  already  recited  to  be  true, 
namely,  that  Steiner  admitted  the  shooting,  still  the  defend- 
ant cannot  be  connected  therewith  unless  there  is  some  evi- 
dence of  an  express  antecedent  authority  to  Steiner  to  do  the 
act,  or  of  a  subsequent  ratification  thereof  by  the  defendant. 
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But  the  antborities  cited  to  austaio  this  proposition  are  caaea 
of  false  arrest  or  malicious  prosecution,  and  tbe  principles 
announced  therein  have  no  application  to  this  case.  Thus, 
in  tbe  recent  case  of  Boyer  v.  Cozen,  92  Md.  366,  48  Atl.  161, 
Boyd.  J.,  delivering  the  opinion  of  the  court,  said:  ''This 
court  has  heretofore  followed  the  rule  that  the  master  is  not 
exempted  from  liability  for  *  *  *  damages  metely  be- 
cause the  act  complained  of  was  done  by  a  servant,  and  in 
many  cases  exemplary  damages  have  been  allowed  against  the 
master  for  acts  done  by  tbe  servant  without  express  authority 
from  the  former  or  ratification  by  him  having  been  shown." 
See,  also,  Evans  v.  Davidson,  53  Md.  245-249,  36  Am.  Rep. 
400.  Again,  it  is  settled  in  this  state,  as  we  have  said,  that 
whether  the  act  of  the  servant  complained  of  is  within  tbe 
scope  of  his  duty  while  acting  in  the  furtherance  of  his  mas- 
ter's business  is  generally  to  be  determined  by  the  jury  as  a 
matter  of  fact,  and  not  by  the  court  as  a  matter  of  law. 
Consolidated  R.  Co.  v.  Pierce,  89  Md.  503,  43  Atl.  940.  It 
may  be  very  difficult,  as  is  illustrated  in  this  case,  for  the 
plaintiff  always  to  obtain  full  and  complete  proof  of  the  terms 
of  the  servant's  employment,  and  therefore  it  was  held,  as  we 
said  in  the  case  just  cited,  citing  Cleveland  v.  Newsom,  4; 
Mich.  62,  7  N.  W  222,  that  the  burden  was  on  the  defendant 
to  show  that  the  servant  was  not  engaged  in  the  course  of  his 
employment.  But  it  is  clearly  shown  by  tbe  testimony  of 
the  plaintiff  that  Steiner  was  employed  by  the  defendant 
company  as  a  police  officer  and  detective,  and  it  is  further 
shown  that,  as  such,  it  was  his  duty  to  protect  the  company's 
trains  and  property,  and  to  look  after  all  violations  of  the 
law  along  its  road.  And,  even  if  this  proof  had  not  been  ad- 
duced, it  would  have  been  proper  for  the  jury  to  infer  from 
tbe  natnre  of  Steiner's  employment  that  he  was  authorized  by 
the  defendant  not  only  to  drive  trespassers  from  the  train, 
but  to  arrest  them  for  the  violations  of  the  company's  regu- 
lations. And  it  cannot  be  said  that  because  the  defendant 
did  not  authorize  the  shooting  that  therefore  it  cannot  be 
held  liable  for  the  resulting  injury  to  the  plaintiff.  In  Evans 
V.  Davidson,  53  Md.  24s,  36  Am.  Rep.  ^00,  it  appeared  that 
the  defendant  had  on  his  farm  a  negro  (Lewis)  who  was  em- 
ployed to  do  general  farm  work;  that  on  the  day  the  plain- 
tiff's cow  was  killed  tbe  defendant  was  away  form  home; 
that  Lewis,  in  driving  the  cow  from  the  plaintiff's  cornfield, 
negligently  struck  her  with  a  stone  and  killed  her;  that  the 
defendact  had  given  no  orders  in  regard  to  driving  the  cattle 
out  of  the  field,  and  that  he  did  not  know  the  cow  was  in  the 
corn  until  after  she  was  killed.  The  court  below  took  the 
case  from  the  jury,  but  Alvey,  J.,  in  delivering  the  opinion 
of  this  court,  said:  '4f  the  servant  be  acting  at  the  time  in 
the  course  of  his  master's  service  and  for  his  master's  benefit, 
within  the  scope  of  bis  employment,  then  his  act,  though 
wrongful  or  negligent,  is  to  be  treated  as  that  of  the  master. 
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although  DO  express  command  or  privity  of  the  master  be 
showD.  This  general  principle  is  sanctioned  by  all  the  au- 
thorities." And  in  determining  whether  there  was  legally 
sufiBcient  evidence  to  go  to  the  jury  we  said  in  the  same  case 
that,  in  the  very  nature  of  the  employment,  there  must  be 
some  implied  authority  and  duties  belonging  to  it ;  and  it  was 
held,  reversing  the  court  below,  that  there  was  legally  sufiB- 
cient evidence  to  show  the  servant  was  acting  in  the  course  of 
his  employment^  and  that  the  first  and  second  prayers  of  the 
plaintiff,  leaving  it  to  the  jury  to  find  whether  the  servant 
had  so  acted,  should  have  been  granted.  Quite  a  number  of 
authorities  are  cited  on  the  brief  of  the  appellant  to  the  efiect 
that  in  the  very  nature  of  the  employment  of  a  detective  and 
special  ofiBcer  there  are  some  implied  authority  and  duties  be- 
longing to  it;  but  we  do  not  consider  it  necessary  to  discuss 
them,  for  '^we  suppose  all  would  say"  that  it  would  be  a 
positive  duty  of  one  who  was  employed,  as  Steiner  was,  by 
the  defendant,  as  a  detective  and  special  policeman,  not 
only  to  eject  trespassers  from  its  trains,  but  to  arrest  them» 
and  to  use  force  in  so  doing. 

This  brings  us  to  the  question  as  to  whether  Steiner  was 
acting  as  an  employee  of  the  company  or  as  a  commissioned 
ofiBcer  of  the  state  when  the  injury  was  inflicted.  It  appears 
to  be  clear  from  the  testimony  that  he  was  employed  and 
paid  by  the  defendant  at  the  time  indicated,  and  that  he  was 
then  acting  as  policeman  and  detective.  As  we  have  already 
said,  it  must  be  assumed  that  he  had  some  implied  authority 
and  duties,  even  if  none  were  expressly  proved,  and  it  certainly 
is  not  assuming  very  much  to  infer  from  the  general  nature 
of  his  employment  that  it  was  his  duty  to  remove  trespassers 
from  the  train.  It  must  be  remembered  that,  so  far  as  the 
evidence  shows  there  was  not  an  actual  attempt  to  arrest  the 
plaintiff,  but  he  was  shot  by  the  detective  or  policeman  a  few 
moments  after  he  jumped  from  the  train,  and  before  he  had 
gone  more  than  lo  or  is  feet  from  it.  This  is  a  very  differ- 
ent case  from  Tolchester  Beach  Imp.  Co.  v.  Steinmeier, 
72  Md.  313,  20  Atl.  188,  8  L.  R.  A.  846.  In  the  first  place» 
the  case  just  cited  was  an  action  to  recover  damages  for  false 
imprisonment,  and  it  was  decided  that  the  defendant  company 
could  not  be  held  liable  without  proof  of  express  precedent* 
authority,  or  subsequent  ratification;  but,  as  we  have  seen, 
this  rule  is  not  applicable  to  the  case  now  before  us.  Again, 
the  arrest  which  was  the  injurious  act  complained  of  in 
Steinmeier's  Case  was  not  made  on  the  premises  of  the  com- 
pany, nor,  said  the  court,  ''can  it  be  said  that  it  was  done  in 
the  preservation  of  the  company's  property,  for,  assuming 
that  in  the  collection  of  drift  logs  the  superintendent  was 
acting  for  the  company  (which  its  president  denies),  still  it 
is  not  contended  that  the  plaintiff  was  interfering  to  prevent 
their  securing  and  collection/'  The  testimony  only  shows 
that  the  arrest  was  ordered  and  made  because  of  the  plain- 
tiff's assault.     And,  further,  it  is  said  that  that  which  the 
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officer  wbo  made  tbe  arrest  did,  altbougb  paid  by  tbe  defend- 
ant, was  in  tbe  eiecuticn  of  tbe  criminal  law  upon  bis  own 
▼iew  of  the  afEair,  witbont  warrant,  and  in  discbarge  of  wbat 
be  supposed  was  his  duty  at  common  law,  and  that  bis  act  in 
no  way  inured  to  tbe  benefit  of  tbe  defendant  company.  It 
will  be  observed  also  that  we  said  in  tbe  Steinmeier  Case  that 
for  tbe  purposes  of  that  decision  it  was  not  necessary  to  bold 
that  the  officer  wbo  made  tbe  arrest  was  in  no  sense  an  officer 
of  the  company,  and  that,  if  called  on  to  enforce  its  regula- 
tions, and  he  did  so  purely  because  of  bis  relation  to  tbe  com- 
pany, it  would  be  liable  for  acts  done  within  tbe  scope  of  bis 
duty  as  such  employee,  although  primarily  be  was  a  state 
officer.  And  whether  be  was  acting  in  one  capacity  or  tbe 
other  is  a  question  for  tbe  jury.  Dickerson  et  al.  v.  Waldron, 
135  Ind-  507-526,  34  N.  E.  506,  35  N.  E.  i,  24  L.  R.  A.  483, 
488,  41  Am.  St.  Rep.  440;  Brill  v.  Eddy,  115  Mo.  597-6o5,  22 
S.  W.  488;  Railway  Co.  v.  Hackett,  58  Ark.  387, 24  S.  W.  881, 
41  Am.  St.  Rep.  105.  We  are  of  opinion,  therefore,  that 
there  is  legally  sufficient  evidence  to  be  found  in  the  record 
to  have  justified  tbe  submission  of  tbe  case  to  tbe  jury,  and, 
the  court  below  having  refused  to  do  so,  its  judgment  in 
favor  of  the  defendant  must  be  reversed. 

Judgment  reversed,  with  costs,  and  new  trial  awarded. 

The  remaining  questions  to  be  considered  arise  on  tbe  ap- 
peal of  Charles  A.  Steiner  against  Louis  Deck,  which,  as  we 
have  seen,  presents  two  questions :  First,  as  to  tbe  correctness 
of  the  ruling  of  tbe  court  in  refusing  to  allow  the  appellant, 
defendant  below,  to  ask  witness  Carlin  wbat  there  was 
in  his  record  or  in  his  standing  in*  the  community  that  led 
Steiner  to  arrest  him  merely  because  be  saw  him  on  that 
occasion;  and,  secondly,  whether  there  was  error  in  granting 
tbe  plaintiff's  two  prayers  and  tbe  rejection  of  the  defend- 
ant's first  prayer. 

First  Exception.  The  record  does  not  state  wbat  was  tbe 
object  in  asking  this  question.  On  cross-examination,  how- 
ever, it  would  appear  to  have  been  the  purpose  of  counsel  to 
have  tbe  witness  impeach  his  testimony  already  given;  but 
the  answer,  if  any  bad  been  given,  must  have  been  in  the  na- 
ture of  a  guess  or  an  opinion,  for  it  was  impossible  for  the 
witness  to  state  as  a  fact  what  there  was  in  bis  record  or 
standing  which  induced  Steiner  to  arrest  him  merely  because 
he  saw  him  on  that  occasion.  We  find  nothing  in  the  record 
to  support  the  assumption  that  the  witness  had  been  arrested 
merely  because  Steiner  saw  him.  On  the  contrary,  tbe  wit- 
ness had  testified  that  he  was  walking  through  the  company's 
yard;  that  he  was  on  the  company's  property,  although  he 
said  he  thought  it  was  county  property.  Wbat  he  miy  have 
meant  by  this  last  statement  does  not  appear.  If,  as  we  have 
said,  it  was  tbe  purpose  of  counsel  to  impeach  the  witness, 
this  could  have  been  done  (i)  by  disproving  tbe  fact  testified  to 
by  him.  But  this  was  not  attempted,  although  there  was 
ample  opportunity  to  have  done  so.    Or  (2)  by  general  evi- 
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dence  afifectiag  bis  veracity.  But  in  impeaching  tbe  credit 
of  a  witness  the  examination  mast  be  confined  to  bis  general 
reputation,  and  not  be  permitted  as  to  particular  facts,  i 
Greenleaf  on  Evidence,  §  461.  If  it  was  intended  to  show 
that  be  bad  been  indicted  and  convicted  of  some  crime  that 
would  go  to  impeach  his  veracity,  the  proper  evidence  of 
such  convictions  should  have  been  produced ;  but,  in  spite  of 
tbe  fact  that  Steiner  was  subsequently  examined  as  a  witness 
in  behalf  of  the  defendant,  he  did  not  deny  the  testimony 
given  by  tbe  witness  Carlin,  and  it  may  be,  therefore,  assumed 
that  it  was  true,  and,  if  so,  the  defendant  was  not  injured 
by  the  refusal  of  the  court  to  allow  tbe  question  to  be  asked. 

Second  Exception.  Was  there  any  error  in  granting  tbe 
plaintiff's  prayers?  The  first  of  these  prayers  asked  tbe 
court  to  instruct  the  jury  ''that  if  they  find  from  the  eviderce 
that  the  plaintiff  was  walking  on  or  near  the  tracks  of  the 
Baltimore  &  Ohio  Railroad  Company  as  testified  to,  and  that 
the  defendant  came  within  a  short  distance  of  the  plaintiff, 
and  recklessly  or  wantonly  fired  a  pistol  towards  tbe  plain- 
tiff, and  thereby  shot  and  wounded  him,  then  their  verdict 
must  be  for  tbe  plaintiff,  unless  they  are  satisfied  from  the 
evidence  that  said  shooting  was  done  for  the  purpose  of  pre- 
venting the  plaintiff  from  killing  said  Steiner,  or  inflicting 
upon  him  great  bodily  barm;  and  that  tbe  facts  at  the  time 
of  tbe  shooting  were  such  as  to  warrant  tbe  reasonable  belief 
in  Steiner*s  mind,  in  tbe  honest  exercise  of  bis  judgment,  that 
there  was  no  other  reasonably  possible,  or  at  least  probable, 
means  of  preventing  such  injury  to  said  Steiner,  and  that  his 
act  was  one  of  necessity.''  By  this  instruction  the  jury  are 
told  that  if  they  find  tbe  defendant  recklessly  and  wantonly 
shot  tbe  plaintiff  they  must  find  for  him,  unless  they  find  said 
shooting  was  done  in  self-defense.  This  proposition  appears 
to  be  a  contradiction  in  terms,  for,  if  tbe  snooting  was  found 
from  the  evidence  to  have  been  reckless  and  wanton,  tbe  jury 
could  not  properly,  from  tbe  same  evidence,  have  found  it  to 
have  been  done  in  self-defense.  In  other  words,  having 
found  from  all  the  evidence  that  tbe  shooting  was  unjustifia- 
ble, they  could  not  find  from  tbe  same  evidence  that  said 
shooting  was  justified  by  an  honest  belief  of  Steiner  that  be 
was  in  danger  of  great  bodily  harm.  We  find  no  objection 
to  plaintiff's  second  prayer.  It  properly  states  the  rule  of 
the  measure  of  damages  in  a  case  like  this.  Defendant's 
first  prayer  told  tbe  jury  that  the  plaintiff  cannot  recover  a 
verdict  unless  they  find  that  tbe  defendant  intentionally  shot 
the  plaintiff.  We  cannot  accede  to  this  proposition,  for  the 
right  of  tbe  plaintiff  in  this  case  to  recover  is  founded  not  on 
the  actual  intention  of  the  defendant,  but  on  his  reckless  and 
wanton  conduct  as  alleged  in  the  narr.  By  reason  of  the 
error  in  granting  tbe  plaintiff's  first  prayer  tbe  judgment 
against  the  defendant  Charles  A.  Steiner  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  a  new  trial  awarded. 
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BRINKMKIER  v.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Kansas,  July  7, 1904.) 

[77  Pac.  Rep.  586.] 

Injury  to  Employee — Defective  Appliance — Notice  to  Railroad. 

In  an  action  a^ainat  a  railroad  company  for  damai^ea  reaulting*  from 
an  injury  caused  by  a  structural  defect  in  the  coupling  apparatus  of  one 
of  its  own  cars,  notice  to  the  company  of  the  defect  will  be  inferred. 

Injury  to  Brakeman— Defective  Coupling— Assumption  of  Risk.* 

A  railroad  brakeman  whose  duty  requires  him  to  couple  cars  does  not 
assume  the  risk  of  injury  from  a  defective  coupling  apparatus,  unless 
he  knows,  or  from  all  the  circumstances  should  know,  the  danger  arls* 
ing  from  its  use. 

Same — Contributory  Neglig^nce.f 

Contributory  negligence  in  the  use  of  a  defective  coupling  apparatus 
cannot  be  imputed  to  a  railroad  brakeman  merely  t>ecause  he  knows  it 
to  be  defective.  In  order  to  bar  recovery,  the  danger  of  using  the  im- 
perfect appliances  must  be  so  great  and  so  apparent  that  a  person  of 
ordinary  prudence  would  not  encounter  it. 


If  a  workman  have  the  choice  of  several  ways  in  which  to  do  his  work, 
he  will  be  negligent  if  he  reject  those  which  are  safe  for  one  which  is 
dangerous;  but  he  may  adopt  any  one  which  a  reasonably  prudent 
man  would  adopt,  and  not  be  negligent,  although  others  may  be  abso- 
lutely safe. 

Same — Seme— Contributory  Negligence. t 

Under  all  the  circumstances  of  this  case,  the  propriety  of  the  conduct 
of  a  brakeman  in  using  his  foot  to  control  a  refactory  drawbar  while 
attempting  to  make  a  coupling  should  have  been  left  to  the  jury  to 
determine. 

(Syllabus  by  the  Court.) 

*See  monograph  appended  to  Hewitt  v.  East  Jordon  Lumber  Co. 
(Mich.).  13  R.  R.  R.  212,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  212. 

tAs  to  whether  it  is  contributory  negligence  for  a  railroad  employee 
to  use  an  appliance  with  knowledge  that  it  is  defective,  see  Murphy  v, 
Baltimore,  etc,  R.  Co.  (Ky.),  7  R.  R.  R.  295,  30  Am.  &  Eng.  R.  Cas.,  N. 
S.,  295  (brakeman  discovering  defective  condition  of  coupling  only  at 
moment  of  attempting  to  use  it  was  not  guilty  of  contributory  negli- 
gence aa  matter  of  law) ;  Western  Ry.  of  Alabama  v.  Arnett  (Ala. ) , 
9  R.  R.  R.  132,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  132  (trackmen  riding  on 
hand  car  holding  on  to  defective  brace,  when  chargeable  with  notice  of 
its  condition,  was  not  necessarily  guilty  of  contributory  negligence)  ; 
Taylor  v.  Nevada-Calif omia-Oregon  Ry.  Co.  (Nev.),  4  R.  R.  R.  781,  27 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  781  (right  to  continue  work  relying  on 
promise  to  repair) ;  McGhee  v.  Bell  (Ky.),  9  Am.  &,  Eng.  R.  Cas.,  N.  S., 
345  ;  Parker  v.  South  Carolina  &  6.  Ry.  Co.  (S.  Car.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  731 ;  Chicago  A,  E.  I.  R«  Co.  v.  Knapp  (111.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  828  (not  guilty  of  contributory  negligence  unless  he  knew 
that  defect  rendered  appliance  dangerous  to  use.) 

tSee  note  appended  to  Moore  v.  Kansas  City,  etc.,  Ry.  Co.  (Mo.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  580;  Kilpatrick  v.  Grand  Trunk  Ry.  Co. 
(Vt«; ,  4  R.  R.  R.  945,  27  Am.  &,  Eng.  R.  Cas.,  N.  S.,  945  ;  Florida  Cent. 
k  P.  R.  Co.  V,  Mooney  (Fla.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  722 ;  Car- 
rier V.  Union  Pac  Ry.  Co.  (Kan.),  17  Am.  A  Eng.  R.  Cas.,  N.  S.,513  ; 
Morris  v.  Duluth,  etc.,  Ry.  Co.  (C.  C.  A.),  22  Am.  A  Eng.  R.  Cas.,  N. 
8.,  45 ;  Quirouet  v.  Alabama  6.  S.  R.  Co.  (6a.),  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  551 ;  Beal  v.  Atchison,  T.  &  S.  F.  Co.  (Kan.),  18  Am.  A 
Eing.  R.  Cas.,  N.  8.,  751. 
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Brinkmeier  v,  Missonri  Pac.  Ry.  Co 

Error  from  District  Court,  Sedgwick  County ;  D.  M.  Dale» 
Judge. 

Action  by  Henry  Brinkmeier  against  the  Missouri  Pacific 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

C.  V.  Ferguson,  for  plaintiff  in  error. 
J.  H.  Richards  and  C.  E.  Benton  (David  Smyth  of  coun- 
sel), for  defendant  in  error. 

BURCH,  J.  While  serving  the  defendant  in  the  capacity 
of  brakeman,  the  plaintiff  was  injured  in  an  attempt  to 
couple  freight  cars.  In  an  action  for  the  recovery  of  dam- 
ages a  demurrer  to  his  evidence  was  sustained,  and  the  rail- 
road company  justifies  the  conduct  of  the  trial  court  upon 
three  grounds,  viz. :  That  it  had  no  notice  of  the  defect  in 
the  appliance  causing  the  injury;  that  the  hazard  was  one 
incident  to  plaintiff's  employment,  and  therefore  assumed; 
and  that  the  plaintiff  was  guilty  of  contributory  negligence. 

The  defective  appliance  was  a  part  of  the  equipment  of  one 
of  the  defendant's  own  cars,  and  the  defect  itself  was  alleged 
to  be  one  originating  in  faulty  construction.  If  this  be  true, 
proof  of  notice  was  unnecessary.  It  was  the  duty  of  the  de- 
fendant to  furnish  a  properly  constructed  coupling  apparatus. 
Whether  the  defendant  built  the  car  itself,  or  employed 
others  to  do  so,  or  purchased  it  of  reliable  car  dealers,  it  was 
bound  to  know  the  condition  of  the  coupling  contrivance  when 
the  car  was  put  into  service,  and  it  will  not  now  be  heard  to  say 
that  it  had  no  knowledge  of  structural  defects.  In  20  A.  & 
E.  Encycl.  of  L.  (2d  Ed.)  9^,  occurs  the  following  accurate 
summation  of  the  authorities:  ''Where  the  defect  through 
which  the  injury  occurs  is  in  the  original  construction  of  the 
appliance  or  instrumentality,  notice  thereof  to  the  master  is 
unnecessary.  In  case  of  structural  defects,  knowledge  thereof 
by  the  master  will  be  inferred.  This  doctrine  is  no  more 
than  an  application  of  the  general  rule  that  it  is  the  master's 
duty  to  exercise  ordinary  care  in  providing  tools,  machinery, 
and  appliances  that  are  reasonably  safe."  The  language  of 
Chief  Justice  Breese  regarding  the  duty  of  a  municipality 
to  know  the  character  of  a  structure  it  supplies  for  the  use  of 
its  inhabitants  is  pertinent  to  the  attitude  of  a  private  cor- 
poration toward  its  employees.  He  said:  ''For  the  proper 
construction  of  this  sidewalk,  it  is  not  denied  the  town 
authorities  were  responsible.  They  should  see  to  it  that 
such  structures  are  properly  made  and  reasonably  safe,  and 
they  must  be  kept  so.  They,  being  the  projectors  of  them 
and  the  builders  of  them,  are  in  law  held  to  a  knowledge  of 
their  original  condition.  It  would  be  absurd  to  say  they 
must  have  notice  of  the  original  defect,  when  they  themselves 
are  the  authors  of  the  defect.  Why  notice  to  a  party  of  orig- 
inal defects  in  a  work  he  is  bound  to  make  safe  and  reasonably 
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free  from  defects?  The  town  being  in  fault  at  the  oatset, 
oo  notice  was  necessary."  Alexander  v.  Town  of  Mt.  Sterl- 
ing, 71  111.  366.  If  the  case  of  Finnerty  v.  Bnrnham,  20$ 
Pa*  30s,  54  Atl.  996,  decided  in  1903,  an  injury  occurred  from 
the  use  of  a  defective  chain  of  the  equipment  of  a  crane. 
The  master  supplying  the  crane  attempted  to  justify  on  the 
gronnd  that  the  chain  had  been  purchased  of  one  of  the  most 
reputable  manufacturers,  and  placed  in  stock;  that  others  of 
a  similar  kind  had  been  furnished,  so  that  the  employee  could 
select  any  one  he  desired;  and  that  general  instructions  had 
been  given  to  report  and  had  repaired  any  defects.  But  the 
court  adopted  in  full  the  statement  of  the  law  already  quoted 
from  the  American  &  English  Encyclopedia  of  Law,  and  fur- 
ther said :  **  Where  a  chain  is  used  as  an  attachment  to  a  crane 
for  the  purpose  of  lifting  very  heavy  weights,  the  same  rule 
that  imposes  upon  the  employer  the  duty  of  supplying  a  rea- 
sonably safe  and  suitable  crane  requires  him  to  furnish  a 
chain  of  like  character."  The  defendant  cites  certain  deci- 
sions of  this  court  supposed  to  favor  a  different  doctrine,  but 
their  real  purport  is  misapprehended.  Only  the  general 
formulas  of  the  law  relating  to  notice  of  defects  are  referred 
to  in  those  cases,  and  the  particular  rule  under  consideration 
was  not  discriminative. 

The  plaintiff  was  injured  while  attempting  to  adjust  a  draw- 
bar with  his  foot,  in  order  to  effect  a  coupling.  His  evidence 
tended  to  prove  that  when  properly  constructed  the  draw- 
bar is  in  the  center  of  the  car,  and  is  held  in  place  by  heavy 
timbers  on  each  side  of  it  called  '^draft timbers."  Above  the 
neck  of  the  drawbar  is  a  peice  of  timber,  and  below  it  a 
strap  or  plate  of  iron,  both  held  fast  by  bolts  running  through 
the  ends  of  the  draft  timbers.  The  draft  timbers  should  be 
near  enough  together  to  prevent  the  drawbar  from  becoming 
out  of  line,  and,  in  order  to  secure  a  snug  fit,  a  large  bolt  is 
passed  down  from  the  timber  above  on  each  side  of  the 
drawbar,  between  it  and  the  draft  timber,  and  through  the 
plate  beneath.  The  car  in  question  had  been  constructed 
without  the  bolts  necessary  to  prevent  the  lateral  play  of  the 
drawbar,  and  the  draft  timbers  were  so  far  apart  that  when 
pushed  to  one  side  the  head  of  the  drawbar  failed  to  meet 
squarely  the  head  of  the  drawbar  on  the  car  to  be  coupled,  but 
passed  by  it  and  crushed  the  plaintiff's  foot.  A  spectator 
of  the  accident  described  the  draft  timbers  as  worn  and 
slivered  up,  but  the  evidence  of  that  witness,  as  well  as 
that  of  the  plaintiff,  clearly  showed  the  primary  defect  to  be 
one  of  construction,  and  the  case  should  have  been  submitted 
to  the  jury  so  far  as  the  question  of  notice  to  the  defendant 
was  concerned. 

The  contention  of  the  defendant  that  the  plaintiff  assumed 
the  risk  of  injury  is  based  upon  his  testimony  that  it  was  not 
Qousual  for  drawbars  to  be  out  of  line,  and  that  it  was  neces- 
sary almost  every  day  for  him  to  put  them  in  place  in  order 
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to  make  couplings.  But  tbe  plaintiff  farther  testified  that,. 
so  far  as  he  knew»  the  only  result  attending  the  meeting  of 
cars  with  a  drawbar  out  of  line  was  that  they  would  fail  to 
couple.  The  drawbar  in  question  was  not  movable  to  such 
an  extent  that  it  was  obvious  it  would  slip  by.  There  is  no 
evidence  that  any  circumstance  of  that  character  had  ever 
been  brought  to  the  plaintiff's  attention.  He  was  a  brake- 
mao,  and  not  a  skilled  mechanic  or  scientific  car  builder.  He 
was  not  chargeable  with  greater  knowledge  of  the  efiect  of 
the  relation  of  pieces  and  the  operation  of  forces  than  his 
daily  experience  furnished.  If  the  knuckles  of  the  drawbars 
would  still  meet  and  tbe  cars  simply  recoil,  as  the  plaintiff 
believed  would  be  the  case  if  the  drawbar  were  not  in  posi- 
tion»  there  was  no  danger,  and,  without  evidence  indicating 
that  the  erratic  action  of  the  drawbar  in  this  case  might  or 
should  have  been  anticipated,  or  that  tbe  defendant  knew  or 
should  have  known  the  danger  attending  its  unforeseen  con- 
duct, it  cannot  be  said  as  a  matter  of  law  that  he  contracted 
to  take  the  risk  of  such  a  result.  Railway  Co.  v.  Bancord. 
66  Kan.  8i,  71  Pac.  253. 

On  the  general  question  of  contributory  negligence,  the 
case  of  C,  R.  I.  &  P.  Ry.  Co.  v.  Eversole  (Kan.)  69  Pac. 
1 126,  is  controlling.  The  casualty  under  consideration  is  a 
duplication  in  all  essential  respects  of  the  one  there  described. 
The  defendant  attempts  to  make  a  distinction  between 
them  by  claiming  that  the  couplers  did  not  pass  by  in  this  as 
they  did  in  the  Eversole  Case.  The  record,  however,  is 
otherwise.  On  direct  examination  the  plaintiff  testified; 
''Q.  Where  was  your  foot,  between  the  lip  of  tbe  moving  car 
and  tbe  knuckle  of  the  other  car?  A.  Yes,  sir.  Q.  Where 
did  the  drawbar  and  the  knuckle  that  was  closed  on  it  of  the 
moving  car  finally  stop  against  the  drawbar  on  the  car  stand- 
ing still?  A.  Right  in  this  position  in  here.  Q.  Did  it  slip 
by?  A.  Yes,  sir;  it  throwed  this  drawbar  away  over. 
Q.  Which  way— from  you,  or  towards  you?  A.  From  me.  It 
went  away  over  from  me."  It  is  true  that,  before  the  acci- 
dent occurred,  the  plaintiff  attempted  to  adjust  the  drawbar 
by  hand,  and  found  it  would  not  stay  in  position.  But  mere 
knowledge  of  a  defect  does  not  bar  recovery.  To  establish 
negligence  per  se,  the  danger  of  using  the  imperfect  ap- 
pliance must  be  so  great  and  so  apparent  that  a  person  of 
ordinary  prudence  would  not  encounter  it.  Only  after  the 
plaintiff*s  foot  had  been  caught  and  held  did  he  discover  the 
possibility  of  the  drawbar  being  thrown  so  far  to  one  side  by 
the  impact  of  the  car  that  it  would  pass  by  the  knuckle  of  the 
drawbar  on  the  other  car  instead  of  meeting  it  face  to  face. 

The  propriety  of  the  plaintiff's  use  of  his  foot  to  push  the 
drawbar  into  place  was  a  question  of  fact  for  the  triers  of  fact, 
and  not  a  question  of  law  for  the  court  The  defective  car 
was  moving  so  slowly  that  the  plaintiff  had  ample  time  to  ad- 
just himself  to  meet  its  approach  in  safety.    The  engine  was 
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discoDoected,  and  he  bad  nothing  to  fear  from  any  sudden  or 
anezpected  impulse  which  might  be  given  to  the  car.  With 
respect  to  the  method  of  assisting  couplings,  the  plaintiff  testi- 
fied: *'Q.  How  did  you  assist?  A.  Assisted  in  adjusting  the 
drawbars  to  the  center  of  the  car  so  that  they  may  make, 
p.  Well,  How  did  you  do  that?  How  did  you  proceed  about 
it?  A.  Used  my  hand  or  my  foot»  whichever  came  handiest 
to  do  that  work,  to  shove  them  over."  There  was  no  rule  of 
the  company  governing  the  conduct  of  its  brakemen  with  re- 
spect to  coupling  cars  whose  drawbars  might  be  out  of  line. 
The  plaintiff  did  not  know,  and  was  not  bound  to  anticipate, 
that  the  drawheads  would  pass  each  other,  and  it  is  only 
on  the  assumption  that  no  man  of  ordinary  prudence  would 
have  used  his  foot  to  control  the  refractory  bar  that  plaintiff 
could  be  declared  to  be  negligent  as  a  matter  of  law.  This 
assumption  the  district  court  was  not  warranted  in  making. 

There  was  evidence  that  drawbars  were  sometimes  wedged 
into  place  by  pieces  of  wood,  or  stones  or  cinders,  if  any 
were  at  hand.  The  law  is  plain  that  a  plaintiff  may  not  re- 
cover for  injuries  resulting  from  his  voluntary  choice  of  an 
unsafe  method  of  doing  his  work  when  a  safe  one  is  open  to 
him.  Carrier  v.  Railway  Co.,  6i  Kan.  447,  59  Pac.  1075. 
But  to  be  unsafe  a  method  must  be  such  that  a  reasonably 
prudent  man  would  not,  under  all  the  circumstances,  adopt  it. 
The  question  must  always  finally  be  resolved  with  reference 
to  that  standard.  If  several  ways  be  open,  and  one  of  them 
be  such  that  a  reasonably  prudent  man  would  choose  it,  no 
negligence  can  be  imputed  to  the  choice,  even  if  all  the  others 
be  absolutely  safe.  In  this  case  the  plaintiff  might  have  al- 
lowed the  cars  to  meet  and  rebound,  and,  after  they  had  co  Jie 
to  rest,  might  have  blocked  the  drawbar  and  waited  for  the 
engine  to  return  to  make  the  coupling.  Then  he  would  not 
have  been  injured.  Or  he  might  have  refused  to  couple  the 
car  until  it  bad  been  repaired,  or  he  might  have  left  the 
service  of  the  company.  Then  he  would  not  have  been  in- 
jured. But  if  a  reasonably  prudent  man  would  have  at- 
tempted to  make  the  coupling,  and  if,  in  doing  so,  such  a 
man  would  have  used  his  foot  in  a  particular  way,  the  plain- 
tiff conld  follow  the  same  course  and  not  be  negligent;  and^ 
Quless  he  be  guilty  of  negligence,  he  may  recover — the  ele- 
ments of  a  cause  of  action  in  his  favor  being  proved. 

The  district  court  having  undertaken  to  determine  as  mat- 
ters of  law  questions  of  fact  which  should  have  been  sub- 
mitted to  the  jury,  its  judgment  is  reversed,  and  the  cause  is 
remanded  with  direction  to  grant  the  plaintiff  a  new  trial. 
AH  the  Justices  concurring. 

15  R  R  R— 23 
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ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  DAVIS. 

(Supreme  Court  of  Kansas,  Jan.  7,  1906.) 

[79  Pac.  Rep.   130.] 

Injury  to  Employee—Petition  —  Nacaatity  of  Designating  Negligent 
Agent* 
Where  a  petition  in  a  personal  injury  case  alleges  a  specific  act  of 
negligence  by  one  of  three  designated  agents  of  the  defendant,  it  is 
not  subject  to  a  motion  to  make  the  allegation  more  definite  and  cer- 
tain by  pointing  out  which  of  such  agents  is  claimed  to  have  committed 
the  act,  when  it  is  also  averred  that  plaintiff  has  no  f nrther  informa- 
tion, and  such  averment  is  not  shown  to  have  been  made  in  bad  faith. 

Verdict— Amendment. 

Where  a  jury,  after  reporting  its  verdict  and  special  findings,  is  sent 
back  to  make  one  of  the  latter  more  definite,  a  motion  for  a  new  trial, 
filed  while  the  jury  is  still  out  for  that  purpose,  will  not  be  treated  as 
prematurely  filed,  where  there  is  some  evidence  that  the  attorney  who 
presented  the  motion  to  the  clerk  requested  that  it  be  held  until  the 
return  of  the  jury,  and  the  clerk's  indorsements  upon  the  motion  and 
the  special  findings  show  a  simultaneous  filing  ;  the  trial  court  having 
heard  and  decided  the  motion  upon  its  merits. 

Motion  for  New  Trial— Waiver  of  Objections. 

A  recital  in  a  case-made  that  upon  the  hearing  of  a  motion  for  a  new 
trial,  which  included  several  grounds,  the  attorney  for  the  defeated 
party  argued  only  a  part  of  such  grounds,  does  not  of  itself  show  a 
waiver  of  the  grounds  not  argued. 

Case  at  Bar. 

The  evidence  examined,  and  held  sufficient  to  support  the  verdict 
and  special  findings. 

(Syllabus  by  the  Court. ) 

Error  from  District  Court,  Franklin  County;  C.  A.  Smart, 
Judge. 

Action  by  Isaac  Davis  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
Pleasant  &  Pleasant  and  L.  T.  Wilson,  for  defendant  in 
error.  \ 

MASON,  J.  Upon  a  personal  injury  claim,  Isaac  Davis 
recovered  a  judgment  for  $2,000  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  and  the  defendant  prosecutes 
error.  A  former  judgment  for  plaintiff  in  the  same  case  was 
reversed  upon  the  ground  that  one  of  the  special  findings 
made  by  the  jury  was  against  the  evidence.  See  Railway 
Co.  V.  Davis,  64  Kan.  127,  67  Pac.  44i>  where  the  essential 
facts  out  of  which  the  litigation  grew  are  stated. 

The  first  assignment  of  error  relates  to  a  question  of  plead- 
ing. The  petition  alleged  that,  while  plaintiff  was  helping 
to  load  a  rail  upon  a  flat  car,  the  train  of  which  it  was  a  part 
was  negligently  started  without  notice  to  him,  causing  a 

*See  foot-note  appended  to  Bolin  r.  Southern  Ry.  Co.  (S.  Car. ),  7  R. 
R.  R.  320,  30  Am.  A  Eng.  R.  Cas.,  N.  S.,  320. 
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severe  wreochins:  of  his  wrist;  that  such  premature  starting 
of  the  train  was  due  to  a  signal  given  by  an  employee  of  the 
defendant;  that  plaintiff  could  not  learn  what  particular 
employee  gave  the  signal*  but  that  it  was  either  the  road 
master,  the  conductor,  or  the  brakeman;  and  that  the  facts  in 
this  respect  lay  peculiarly  within  the  knowledge  of  the  de- 
fendant. Defendant  filed  a  motion  to  require  plaintiff  to  make 
his  petition  more  definite  and  certain,  by  setting  out  specifi- 
cally which  of  the  employees  designated  was  claimed  to  have 
been  responsible  for  the  starting  of  the  train,  and  also  a  mo- 
tion to  strike  out  the  allegations  that  plaintiff  could  not  learn 
the  facts  in  this  regard,  and  that  they  lay  peculiarly  within 
the  knowledge  of  defendant.  Both  motions  were  overruled. 
In  this  there  was  no  error.  The  plaintiff  pointed  out  the 
specific  act  of  negligence  complained  of,  and,  if  it  was  true 
that  he  could  not  learn  by  what  agent  of  the  company  it  was 
committed,  this  was  the  utmost  he  could  do,  whether  or  not 
the  defendant  had  any  better  means  of  information.  If  it 
could  be  gathered  from  the  record  that  the  allegation  of  want 
of  further  knowledge  was  made  in  bad  faith,  and  that  the  de- 
fense was  hampered  by  an  intentional  concealment,  a  very 
different  question  would  be  presented,  but  in  fact  the  evidence 
supported  the  averment. 

All  the  other  assignments  relate  to  errors  involved  in  the 
overruling  of  a  motion  for  a  new  trial,  and  two  objections 
are  made  to  their  consideration.  The  first  is  based  upon  a 
claim  that  the  motion  for  a  new  trial  was  prematurely  filed, 
and  for  that  reason  could  not  have  been  sustained.  The  facts 
as  disclosed  by  the  record  appear  to  be  as  follows :  When 
the  verdict  and  special  findings  were  first  returned,  one  of  the 
latter  was  found  to  require  a  more  definite  answer,  and  the 
jury  was  sent  out  to  correct  the  defect.  While  the  jury  was 
still  out  for  this  purpose,  the  defendant's  attorney  handed  to 
the  clerk  the  motion  for  a  new  trial.  An  affidavit  of  the  at- 
torney states  that,  as  he  did  so,  he  requested  that  the  mo- 
tion be  filed  when  the  jury  again  reported.  An  affidavit  of 
the  clerk  states  that  the  attorney  told  him  to  file  the  motion, 
and  said  nothing  about  holding  it.  The  motion  was  in  fact 
filed  before  the  final  return  of  the  jury.  The  clerk's  indorse- 
ments upon  the  motion  and  upon  the  special  findings  purport 
to  show  the  hour  of.  finding,  being  the  same  in  each  case — 
II  o'clock  a.  m.  The  trial  court  considered  the  motion 
upon  its  merits,  and  overruled  it.  Granting  that  a  motion  for 
a  new  trial  filed  while  the  jury  is  still  out  is  not  entitled  to 
consideration,  no  occasion  for  the  application  of  the  princi- 
ple is  here  shown.  The  return  of  the  findings  and  the  filing 
of  the  motion  were  practically  simultaneous,  and,  especially 
in  view  of  the  fact  that  the  court  heard  and  decided  the  mo- 
tion upon  its  merits,  instead  of  striking  it  from  the  files  or 
refusing  to  consider  it,  it  will  be  treated  as  having  been  filed 
at  a  proper  time.    The  second  objection  is  based  upon  the 
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fact  that  the  record  discloses  that  upon  the  heariag  of  the 
motion  for  a  new  trial  the  defendant's  attorney  argued  cer- 
tain enumerated  reasons  for  setting  aside  the  verdict,  and  no 
others.  It  is  contended  that  this  shows  an  effective  waiver  of 
all  the  grounds  not  included  in  the  list  of  those  argued.  It  is 
true  that  the  trial  court  is  entitled  to  know  upon  what 
grounds  the  defeated  party  claims  a  right  to  a  new  trial. 
And  any  conduct  on  the  part  of  the  attorney  presenting  the 
motion  that  might  justly  lead  the  court  to  understand  that  be 
relied  only  upon  certain  of  the  matters  alleged  in  the  motion, 
and  not  upon  others,  would  doubtless  be  treated  as  a  waiver 
of  the  latter.  For  illustration,  if  the  court  were  to  inquire 
of  the  attorney  upon  what  grounds  he  relied,  and  in  response 
he  should  name  only  a  part  of  those  set  out  in  the  motion, 
this  might  be  deemed  a  waiver  of  any  to  which  he  made  no 
reference.  But  no  such  effect  can  be  given  to  the  mere  omis- 
sion to  argue  all  the  grounds  stated,  without  any  showing  of 
other  circumstances  affecting  the  matter. 

It  is  contended  by  plaintiff  in  error  that  there  was  no  sup- 
port in  the  evidence  for  the  general  verdict,  or  for  certain  of 
the  special  findings.  It  appears  that  no  one  but  the  plaintiff 
was  aware  of  his  being  injured  at  the  time  of  the  occurrence 
complained  of,  that  his  work  was  not  interrupted,  and  that 
he  continued  his  duties  as  foreman  of  the  section  hands  for 
more  than  seven  months  afterwards,  and  until  he  was  dis- 
charged by  the  company.  But  these  considerations  do  not 
affect  the  question  whether  there  was  any  evidence  in  sup- 
port of  his  claim.  It  was  found  by  the  jury,  in  answer  to  an 
interrogatory  submitted  to  them,  that  the  signal  to  start  the 
train  was  given  by  the  conductor  or  roadmaster,  and  it  is 
especially  urged  that  there  was  an  entire  lack  of  testimony  to 
justify  this 'finding.  It  is  true  that  no  witness  professed  to 
have  seen  the  signal  given  at  this  particular  time,  but  the 
engineer  stated  that  be  had  in  no  instance  started  the  train 
without  receiving  a  signal  to  do  so.  This  was  some  evidence 
that  a  signal  was  given.  There  was  also  testimony  that  the 
signals  to  start  were  generally  given  by  the  roadmaster,  but 
somtimes  by  the  conductor.  As  intimated  in  the  opinion 
accompanying  the  reversal  of  the  former  judgment*  the  jury 
were  authorized  to  draw  the  inference  that  one  of  the  other 
of  these  employees  gave  the  signal  upon  the  occasion  in 
question.  In  response  to  an  interrogatory  whether  plaintiff 
could  have  released  his  hold  on  the  rail  when  he  discovered 
that  the  train  had  started,  the  jury  answered,  ^^Not  with 
safety  to  himself  and  men."  It  is  argued  that  this  reply  was 
evasive,  and  that  the  question  could  and  should  have  been 
answered  by  a  direct  ''Yes"  or  ''No."  Granting  that  this 
is  true,  the  next  finding  was  that  plaintiff  was  prevented  from 
letcing  go  of  the  rail  by  the  danger  to  himself  and  others, 
and  the  practical  effect  of  the  two  answers  was  the  same  as 
though  the  jury  had  said  that  plaintiff,  as  a  physical    fact. 
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coold  have  released  the  rail,  bat  to  have  done  so  would  have 
endaoiirered  his  own  safety  and  that  of  others.  The  practice 
of  giving  argumentative  and  indirect  answers  is  not  to  be 
commended,  but  it  cannot  be  said  in  this  instance  that  the 
fault  was  so  flagrant  as  to  require  a  reversal  of  the  judgment. 
A  final  complaint  is  directed  against  a  finding  that  plaintiff 
would  have  been  injured  just  the  same,  even  if  he  had  released 
bis  hold  upon  the  rail  when  he  discovered  that  the  train  was 
io  motion.  The  former  judgment  was  reversed  by  reason  of 
the  same  answer  having  been  given  to  the  same  question. 
But  while  such  answer  was  in  direct  conflict  with  the  plain- 
tiff's own  testimony  as  it  stood  when  that  ruling  was  made,  at 
the  later  trial  he  modified  his  earlier  statements  so  that  such 
inconsistency  no  longer  exists. 
The  judgment  is  affirmed.     All  the  Justices  concurring. 


WHITLrOW  V.  NASHVILLrE,  C.  St  ST.  L.  R.  CO. 

(Supreme  Court  of  Tennessee,  Dec.  24, 1904.) 

[84  S.  W.  Rep.  618.] 

Action  under  Foreign  Statute — Jurisdiction. 

The  courts  of  one  state  have  power  in  a  proper  case  to  enforce  rights 
of  action  under  a  statute  of  another  state. 

Same — Same— Penal  Statute. 

The  penal  statute  of  a  state  cannot  be  enforced  by  the  courts  of 
another  state. 

8sme — Penal  Statute— Construction. 

In  determining  whether  a  statute  is  penal,  so  as  to  deny  jurisdiction 
to  the  courts  of  another  state,  in  which  an  action  thereon  is  brought, 
such  courts  are  not  bound  by  the  construction  placed  on  the  statute  by 
the  courts  of  the  state  which  enacted  it,  but  this  is  to  be  determined  by 
the  court  in  which  the  action  is  brought. 

8tme— Employers'  Liability  Act— Jurisdiction— Penal  Statute.* 

Code  Ala.  18%,  §  27  (Code  1886,  g  2589)  providing  an  action  for  injuries 
to  an  employee  resulting  in  death  to  be  maintained  by  a  personal  rep- 
resentative of  decedent,  is  not  a  penal  statute,  so  as  to  prevent  the 
courts  of  another  state  from  entertaining  an  action  based  thereon. 

8sme — Same— Repugnancy  to  Policy  of  State. 

The  right  of  action  for  injuries  to  an  employee  resulting  in  death 
given  the  personal  representative  of  decedent  by  Code  Ala.  18%,  §  27 
(Code  1886,  $  2589),  is  not  so  repugnant  to  the  policy  of  the  laws  of  Ten- 
neasee  as  to  prevent  an  action  based  thereon  in  the  courts  of  that  state* 

Same — Same— Same— Dissimilarity. 

Courts  of  Tennessee  will  not  decline  in  a  proper  case  to  entertain  an 
action  for  injuries  to  an  employee  resulting  in  death  based  on  Code  Ala. 
1896,  §  27  (Code*  1886,  §  2589),  because  of  dissimilaHty  between  its  pro- 
Tiaions  as  to  damages  and  those  of  Tennessee  on  the  same  subject. 

Appeal  from  Circuit  Court,  Marion  County;  S.  D.  Mc- 
Reynolds,  Judge. 

*See  foot-note  appended  to  Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  12 
R.  R.  R.  31,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  31 ;  St.  Louis,  I.  M.  A  S. 
Ry.  Co.  V.  Rot>ertson  (Ark.),  7  R.  R.  R.  78,  30  Am.  &  Kng.  R.  Cas.,  N. 
8.,  78. 
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Action  for  wrongful  death  by  J.  Y.  Whitlow,  administra- 
tor, against  the  Nashville,  Chattanooga  &  St.  Louis  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  ap« 
peals.      Reversed. 

Stewart  &  Stewart  and  Chas.  C.  Moore,  for  appellant. 
Spears  &  Spears  and  Claude  Waller,  for  ap^'ellee. 

NEIL,  ].  This  action  was  brought  in  the  circuit  court  of 
Marion  county  to  recover  damages  for  the  wrongful  death  of 
one  John  Whitlow,  who  it  is  alleged  was  killed  on  the  line 
of  the  defendants'  railway  in  the  town  of  Bridgeport,  in  the 
state  of  Alabama.  The  action  is  based  upon  section  27  of 
the  Code  of  1896  of  that  state.  It  also  appears  as  section 
2589  of  the  Code  of  1886.  The  original  act  on  which  these 
sections  were  based  was  passed  on  the  5th  of  February,  1872. 
The  statutory  provision  above  referred  to  reads  as  follows: 

'^A  personal  representative  may  maintain  an  action,  and 
recover  such  damages  as  the  jury  may  assess,  for  the  wrong- 
ful act,  omission,  or  negligence  of  any  person  or  persons,  or 
corporation,  his  or  their  servants  or  agents,  whereby  the 
death  of  his  testator  or  intestate  was  caused,  if  the  testator 
or  intestate  could  have  maintained  an  action  for  such  wrong- 
ful act,  omission  or  negligence,  if  it  had  not  caused  death; 
such  action  shall  not  abate  by  the  death  of  the  defendant^ 
but  may  be  revived  against  his  personal  representative;  and 
may  be  maintained,  though  there  has  not  been  prosecution, 
or  conviction,  or  acquittal  of  the  defendant  for  such  wrongful 
act,  or  omission,  or  negligence;  and  the  damages  recovered 
are  not  subject  to  the  payment  of  the  debts  or  liabilities  of 
the  testator  or  intestate,  but  must  be  distributed  according 
to  the  statute  of  distributions.  Such  action  must  be  brought 
within  two  years  from  and  after  the  death  of  the  testator  or 
intestate." 

Two  points  were  made  by  the  defendant  in  the  court  below 
on  this  statute,  and  both  were  sustained,  and  as  a  result  of 
sustaining  these  objections  the  plaintiff's  action  was  dis- 
missed. We  need  not  state  with  particularity  the  method 
by  which  the  points  were  raised.  It  need  only  be  said  that 
they  were  sufiBciently  presented. 

From  the  action  of  the  court  below  the  plaintiff  appealed, 
dnd  the  matter  is  now  before  us  for  consideration. 

The  first  point  made  is,  in  substance,  that  the  statute  of 
Alabama  above  referred  to  is  a  penal  statute,  and,  being  so. 
cannot  be  enforced  in  the  courts  of  this  state.  The  second 
is  that  the  statute  of  Alabama  under  which  this  suit  is  in- 
stituted and  the  statute  of  Tennessee  giving  a  right  of  action 
in  case  of  wrongful  death  are  so  dissimilar  in  their  purposes 
and  enforcement  that  the  courts  of  Tennessee  will  not  under- 
take to  enforce  the  Alabama  statute. 

I.  The  courts  of  this  state  have  the  power  to  enforce,  and 
constantly  do  enforce,  rights  of  action  granted  under  foreign 
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statates.  R.  R.  v.  Spray  berry,  8  Baxt.  34 1»  3S  Am.  Rep. 
70s;  Id,  9  Heisk.  852;  Hobbs  v.  R.  R.,  9  Heiak.  873;  R. 
R.  V.  Foster,  10  Lea,  351;  R.  R.  Co.  v.  Lewis,  89  Tenn. 
23S>  14  S.  W.  603;  R.  R.  V.  Reagao,  96  Tenn.  128,  136, 
137.  33  S.  W.  1050.  Bat  in  SDch  cases,  where  the  right  of 
action  is  one  uokoown  to  the  common  law,  the  foreign  statute 
mast  be  pleaded,  and  the  remedy  prescribed  by  it  mast  be 
pursued.  9  Heisk.  852,  854*  96  Tenn.  128,  136,  i37>  33  S. 
W.   1050;  89  Tenn.  235,  14  S.  W.  603;  10  Lea,  351.  35ft  365. 

2.  Bat  no  state  will  enforce  the  penal  laws  of  another 
state.  Penal  laws,  however,  strictly  and  properly,  are  those 
imposing  punishment  for  an  ofiense  committed  against  the 
state.  The  test  whether  a  law  is  penal  is  whether  the  wrong 
sought  to  be  redressed  is  a  wrong  to  the  public  or  a  wrong  to 
the  individaal.  Huntington  v.  Attrill,  146  U.  S.  657,  13 
Sup.  Ct.  224,  36  L.  Ed.  1 123.  In  that  case  it  is  said,  quot- 
ing with  approval  from  Wisconsin  v.  Pelican  Insurance  Com- 
pany, 127  U.  S.  26s»  8  Sap.  Ct  1370,  32  L.  Ed.  239: 

^^The  rule  that  the  courts  of  no  country  execute  the  penal 
laws  of  another  applies  not  only  to  prosecutions  and  sen- 
tences for  crimes  and  misdemeanors,  but  to  all  suits  in  favor  of 
the  state  for  the  recovery  of  pecuniary  penalties  for  any  viola- 
tion of  statutes  for  the  protection  of  its  revenue  or  other  munici- 
pal laws,  and  to  all  judgments  for  such  penalties."  Again: 
"For  the  purpose  of  extraterritorial  jurisdiction  it  may  well 
be  that  actions  by  a  common  informer,  called,  as  Blackstone 
says,  'popular  actions,  because  they  are  given  to  the  people 
in  general,'  to  recover  a  penalty  imposed  by  statute  for  an 
offense  against  the  law,  and  which  may  be  barred  by  a  par- 
don granted  before  action  brought,  may  stand  upon  the  same 
ground  as  suits  brought  for  such  a  penalty  in  the  name  of 
the  state  or  of  its  oflScers,  because  they  are  equally  brought 
to  enforce  the  criminal  law  of  the  state."  Again,  it  is  said: 
"The  question  whether  a  statute  of  one  state,  which  in  some 
aspects  may  be  called  penal,  is  a  penal  law  in  the  interna- 
tional sense,  so  that  it  cannot  be  enforced  in  the  courts  of 
another  state,  depends  upon  the  question  whether  its  purpose 
is  to  punish  an  offense  against  the  public  justice  of  the  state, 
or  to  afford  a  private  remedy  to  a  person  injured  by  the 
wrongful  act." 

3.  In  determining  the  question,  whether  a  statute  of  a 
foreign  state  is  penal  in  the  international  sense,  so  as  to  deny 
jurisdiction  to  the  tribunals  of  a  foreign  state  in  which  an 
action  thereon  is  brought,  such  tribunals  are  not  absolutely 
bound  by  the  construction  placed  upon  such  statutes  by  the 
courts  of  the  state  which  enacted  it.  ''The  test,"  said  the 
court,  in  Huntington  v.  Attrill,  supra,"is  not  by  what  name 
the  statute  is  called  by  the  Legislature  or  the  courts  of  the 
state  in  which  it  was  passed,  but  whether  it  appears  to  the 
tribunal  which  is  called  upon  to  enforce  it  to  be,  in  its  essen- 
tial character  and  effect,  a  punishment  of  an  ofiense  against 
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the  public,  or  a  grant  of  a  civil  right  to  a  private  person.  In 
this  country  the  question  of  international  law  must  be  de- 
termined in  the  first  instance  by  the  court,  state  or  national, 
in  which  the  suit  is  brought." 

4.  The  right  of  action  given  by  the  Alabama  statute  sued 
on  in  this  case  is  not  a  penal  one  in  the  international  sense  of 
the  term. 

It  is  true  that  in  construing  this  statute,  or  a  prior  one  of 
similar  purport,  the  Supreme  Court  of  Alabama  has  held  that 
it  is  not  necessary  to  aver  that  the  intestate  left  a  widow, 
children, or  next  of  kin  (Railway  Co.  v.  Waller,  48  Ala.  459); 
and  that  evidence  of  loss  of  services,  or  mere  pecuniary  loss  is 
immaterial  and  irrelevant  (Railroad  Co.  v.  Freeman,  97  Ala. 
289,  II  South.  800;  Railroad  Co.  v.  Shearer,  $8  Ala.  672; 
Buckalewv.  Ry.  Co.,  112  Ala.  146,  20  South.  606;  Railroad  v. 
Burgess,  116  Ala.  509,  22  South.  913);  and  that  evidence  as 
to  age,  physical  and  mental  condition,  and  earning  capacity, 
and  occupation  of  plaintiff's  testator  or  intestate,  and  the 
amount  of  money  contributed  by  him  from  his  earnings  to 
the  support  and  maintenance  of  those  dependent  upon  him,  is 
immaterial  and  incompetent  (Railroad  Co.  v.  Tegner,  125 
Ala.  593,  28  South,  sio).  It  is  also  true  that  the  court  in 
several  opinions  (Railroad  Co.  v.  Shearer,  supra;  Railroad 
Co.  v.  Sullivan,  59  Ala.  279;  Railroad  Co.  v.  Freeman, 
supra),  has  referred  to  the  damages  to  be  assessed  under  the 
statute  as  ''a  pecuniary  mulct,"  ''a  punishment  or  fine," 
against  the  wrongdoer,  to  be  distributed  by  the  administra- 
tor is  personal  property.  Yet  no  one  can  read  the  foregoing 
authorities,  and  other  decisions  of  the  Supreme  Court  of  Ala- 
bama on  cases  arising  under  this  statute  (Tanner's  Ex'r  v. 
Railroad  Co.,  60  Ala.  621;  Railroad  v.  Copeland,  61  Ala.  376; 
Cook  V.  Railroad  Co.,  67  Ala.  533;  Railroad  Co.  v.  Womack, 
84  Ala.  149.  4  South.  618;  Bentley  v.  Railroad  Co.,  86  Ala. 
484,  6  South.  37;  Railroad  Co.  v.  Black,  89  Ala.  313,  8  South. 
246;  Leak  V.  Railroad  Co.,  90  Ala.  161,  8  South.  245;  Rail- 
road Co.  V.  Vaughan,  93  Ala.  209,  9  South.  468,  30  Am.  St. 
Rep.  50;  Railroad  Co.  v.  Meadors,  95  Ala.  137,  10  South. 
141;  Railroad  Co.  v.  Dobbs,  loi  Ala.  219, 12  South.  770;  Rail- 
road Co.  V.  Martin,  117  Ala.  367,  23  South.  231;  Railroad 
Co.  V.  Bush,  122  Ala.  470,  26  South.  168;  Armstrong  v. 
Street  Railway  Co.,  123  Ala.  233,  26  South.  349;  Shannon 
V.  Jefferson  County,  125  Ala.  384,  27  South.  977;  Railroad 
Co.  V.  Foshee,  125  Ala.  199,  27  South.  1006;  Railroad  Co.  v. 
Bryan,  125  Ala.  297,  28  South.  44s;  Railroad  Co.  v.  Mitchell, 
134  Ala.  261,  32  South.  735;  Railroad  Co.  v.  Hamilton,  135 
Ala.  343,  33  Sogth.  157;  Railroad  Co.  v.  Shelton,  136  Ala. 
191,  34  South  194;  Railroad  Co.  v.  Guest,  136  Ala.  348,  34 
South.  968;  Railroad  Co.  v.  Crenshaw,  136  Ala.  573,  34 
South.  913;  Bryant  v.  Railroad  Co.,  137  Ala.  488,  34  South. 
562)  as  a  series,  and  note  the  questions  that  were  stated  and 
discussed  in  them,  without  being  convinced  that  these  cases 
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were  ordinary  damage  suits,  brought  to  recover  for  a  wrong- 
ful death  inflicted  by  the  defendant  upon  the  intestate  or 
testator  of  the  plaintiff,  and  for  the  benefit  of  the  estate  oi 
the  person  so  killed;  that  the  only  difference,  in  respect  of 
damages,  between  these  suits  and  others  brought  to  recover 
for  a  wrongful  death  inflicted — as  for  example,  for  the  death  of 
an  employee  (for  cases  of  this  character,  see  Railroad  Co.  v. 
Bridges,  86  Ala.  449*  5  South.  864,  11  Am.  St.  Rep.  $8;  Wil- 
liams V.  Railroad  Co.,  91  Ala.  633,  9  South.  77]  Railroad 
Co.  V.  Orr,  91  Ala.  548,  8  South.  360;  Railroad  Co.  v. 
Mallette,  92  Ala.  209,9  South.  ^63;  James  v.  Railroad  Co., 
92  Ala.  231,  9  South.  33$)— resides  in  the  fact  that,  while  in 
the  class  of  cases  last  referred  to  the  jury  are  furnished  by  the 
court  with  rules  of  approximate  certainty  for  measuring 
the  damages,  incases  arising  under  the  statute  sued  on  in  the 
present  case  they  are  left  somewhat  at  large,  with  no  more 
certain  guide  than  that  they  must  consider  all  of  the  circum- 
stances of  the  occurrence  eventuating  in  the  death  com- 
plained of,  for  the  purpose  of  ascertaining  and  determining  the 
degree  or  extent  of  the  negligence,  if  any,  of  the  defendant, 
and  upon  such  consideration  they  must  assess  damages  to 
such  amount  or  in  such  sum  as  to  them  may  seem  a  just 
retribution  for  the  injury  in  such  manner  inflicted,  ranging 
from  nominal  damages  upwards,  according  to  or  propor- 
tioned to  the  degree  of  culpability;  and,  further,  that  the 
terms  ^^mulct,"  and  ^'punishment,''  and  ''fine,"  used  in  some 
of  the  decisions  referred  to,  do  not,  in  these  decisions,  bear 
the  meaning  attached  to  them  in  the  domain  of  criminal  law, 
and  were  not  intended  to  be  so  understood  by  the  Supreme 
Court  of  Alabama. 

Forcible  confirmation  of  this  conclusion  is  found  in  the 
languasre  used  by  that  court  in  Railroad  Co.  v.  Bush,  supra, 
122  Ala.  488,  489.  26  South.  173,  174* 

In  that  case  it  appeared  that  the  plaintiff  below  pro- 
pounded to  the  defendant  interrogatories  for  a  discovery, 
under  the  provisions  of  Code  1896  (Ala.)  §§  1850-1858,  an- 
swers to  which  were  made  by  the  engineer.  When  these 
answers  were  offered  in  evidence  by  the  plaintiff,  defendant 
objected  to  their  introduction  on  the  ground  that  defendant 
could  Dot,  in  a  proceeding  of  this  character,  be  legally  and 
constitutionally  compelled  to  answer  the  interrogatories. 
The  ground  of  objection  offered  by  the  defendant  was  that  the 
action  was  penal  in  its  nature,  and  that  in  such  actions  the 
defendant  is  protected  both  by  the  rules  applicable  to  dis- 
coveries and  by  constitutional  guaranty  against  any  com- 
pulsory process  to  compel  him  to  answer  any  questions  the 
answers  to  which  would  have  a  tendency  to  incriminate  him, 
or  to  expose  him  to  a  penalty  or  a  forfeiture.  After  noting 
that  the  Supreme  Court  of  the  United  States  (Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  195,  35  L.  Ed.  iiio; 
Boyd  V.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  524,  29  L. 
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Ed.  746)  had  held  that  proceedings  for  penalties  and  forfei- 
tures were  within  the  provisions  of  the  fifth  amendment  to 
the  federal  Constitution  that  no  person  shall  be  compelled  in 
a  criminal  case  to  be  a  y^itness  against  himself,  and  that  this 
provision  was  a  protection  against  compulsory  self«<]isclo8ure 
in  any  procaediog,  civil  or  criminal,  of  matters  tending  to  in- 
criminate the  witness,  or  to  expose  him  to  a  penalty  or  for- 
feiture, the  court  proceeded : 

''If  the  damages  recoverable  in  an  action  of  this  character 
were,  strictly  speaking,  a  penalty  imposed  by  law,  we  would 
be  inclined  to  give  to  our  constitutional  provision  on  the  sub- 
ject the  same  construction  that  has  been  placed  on  the  simi- 
lar provision  of  the  federal  Constitution,  and  to  bold  that 
the  defendant  could  not  be  compelled,  even  by  statute,  to 
give  or  furnish  evidence  in  aid  of  a  recovery  against  it.  But 
while  the  damages  recoverable  are  undoubtedly,  under  our 
former  rulings,  punitive  in  their  nature,  and  not  compensa- 
tory, they  are  not,  in  a  strict  sense,  a  penalty ;  nor  is  the  action 
penal,  or  quasi  criminal,  within  the  meaning  of  the  constitu- 
tional provisions  as  above  construed.  The  statute  is  reme- 
dial, and  not  penal,  and  was  designed  as  well  to  give  a  right 
of  action  where  none  existed  before  as  to 'prevent  homicides,' 
and  the  action  given  is  purely  civil  in  its  nature  for  the  re- 
dress of  private,  and  not  public,  wrongs."  The  objection 
was  accordingly  overruled. 

What  is  here  said  in  the  quotation  just  made  is  the  logical 
result  of  all  the  preceding  Alabama  cases  on  the  subject, 
when  one  goes  to  the  very  substance  of  them,  disregarding 
mere  formal  expressions;  and  it  is  impossible,  in  the  face  of 
this  decision,  to  hold  that  actions  under  the  statute  are  penal 
in  the  international  sense. 

;.  The  action  is  not  so  repugnant  to  the  public  policy  of 
our  state  as  that  we  should,  for  that  reason,  decline  to  enter- 
tain it.  The  bringing  and  disposition  of  suits  for  damages 
caused  by  wrongful  death  is  a  matter  of  everyday  occurrence 
in  the  courts  of  this  state.  And  as  said  by  Mr.  Justice  Brewer 
in  Stewart  v.  Baltimore  &  Ohio  Railroad  Company,  168  U. 
S.  445,  448,  449>  18  Sup.  Ct.  105,  106,  42  L.  Ed.  537:  ^'A 
negligent  act  causing  death  is  in  itself  a  tort,  and,  were  it  not 
for  the  rule  founded  on  the  maxim,  'Actio  personalis  moritur 
cum  persona, '  damages  therefor  could  have  been  recovered 
in  an  action  at  common  law.  The  case  differs  in  this  impor- 
tant feature  from  those  in  which  a  penalty  is  imposed  for  an 
act  in  itself  not  wrongful,  in  which  a  purely  statutory  delict 
is  created.  The  purpose  of  the  several  statutes  passed  in  the 
states  in  more  or  less  conformity  to  what  is  known  as  'Lord 
Campbell's  Act'  is  to  provide  the  means  for  recovering  the 
damages  caused  by  that  which  is  essentially  and  in  its  nature 
a  tort.  Such  statutes  are  not  penal,  but  remedial,  for  the 
benefit  of  the  persons  injured  by  the  death.  An  action  to 
recover  damages  for  a  tort  is  not  local,   but  transitory,   and 
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cao,  as  a  general  rale,  be  maintaioed  wherever  the  wroogdoer 
can  be  found.  Dennick  v.  Central  Railroad  Co.,  103  U.  S. 
II,  26  L.  Ed.  439-  It  may  be  well  that,  where  a  purely  statu- 
tory right  is  created,  the  special  remedy  provided  by  the 
statute  for  the  enforcement  of  that  right  must  be  pursued ; 
but  where  the  statute  simply  takes  away  a  common-law  ob- 
stacle to  a  recovery  for  an  admitted  tort  it  would  seem  not 
unreasonable  to  bold  that  an  action  for  that  tort  can  be  main- 
tained in  any  state  in  which  that  common-law  obstacle  has 
been  removed.  At  least  it  has  been  held  by  this  court  in 
repeated  cases  that  an  action  for  such  a  tort  can  be  maintained 
where  the  statute  of  the  state  in  which  the  cause  of  action 
arose  is  not,  in  substance,  inconsistent  with  the  stat- 
utes or  public  policy  of  the  state  in  which  the  right  of  action 
is  sought  to  be  enforced" — citing  Texas  &  Pac.  Ry.  Co.  v. 
Cos,  14s  U.  S.  593,  12  Sup.  Ct.  905.  36  L.  Ed.  829;  Dennick 
V.  Central  Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  439; 
Huntington  v.  Attrill,  supra;  Northern  Pac.  Ry.  Co.  v.  Bab- 
cock*  154  U.  S.  190,  14  Sup.  Ct.  978,  38  L.  Ed.  958. 

In  the  case  last  cited,  the  court,  speaking  through  Mr.  Jus- 
tice White,  quoted  with  approval  the  following  language 
from  Herrick  v.  Minneapolis,  etc.,  St.  L.  R.  Co.,  31  Minn. 
II,  16  N.  W.  413*  47  Am.  Rep.  ^^\^  which  we  also  adopt,  viz. : 
"But  it  by  no  means  follows  that*  because  the  statute  of  one 
state  differs  from  the  law  of  another  state,  therefore  it  would 
be  held  contrary  to  the  policy  of  the  laws  of  the  latter  state. 
Every  day  our  courts  are  enforcing  rights  under  foreign  con- 
tracts where  the  lex  loci  contractus  and  the  lex  fori  are  al- 
together different,  and  yet  we  construe  these  contracts  and 
enforce  rights  under  them  according  to  their  force  and  eflect 
under  the  laws  of  the  state  where  made.  To  justify  a  court 
ID  refusing  to  enforce  a  right  of  action  which  accrued  under 
the  law  of  another  state,  because  against  the  policy  of  our 
laws,  it  must  appear  that  it  is  against  good  morals  or  natural 
justice,  or  that,  for  some  other  such  reason,  the  enforcement 
of  it  would  be  prejudicial  to  the  general  interests  of  our 
own  citizens. " 

6.  Nor  will  the  court  decline  to  entertain  the  action  because 
of  dissimilarity  between  the  provisions  of  the  Alabama  statute 
and  those  of  our  own  upon  the  same  subject. 

As  V7e  understand  the  Alabama  law,  the  statute  sued  on  in 
this  case  covers  all  rights  of  action  for  damages  on  account  of 
wrongful  death  except  those  wherein  the  representatives  of  an 
employee  sue  the  employer  who  has  caused  his  death;  re- 
covery for  this  latter  class  of  damages  falling  under  another 
statute.  Of  course,  under  a  statute  so  broad  many  questions 
must  arise,  based  upon  the  reciprocal  relations,  rights,  and 
duties  of  the  respective  parties,  which  must  be  considered 
and  disposed  of  in  determining,  in  the  first  instance,  the  ex- 
istence of  a  cause  of  action,  and,  secondly,  the  degree  of  negli- 
gence or  culpability.     The  same,  and  even  greater,  diversity 
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is  discovered  io  the  operation  of  our  own  statute,  since  it  pre- 
scribes a  remedy  for  all  cases  of  wrongful  death,  without  dis- 
tinction in  respect  of  the  relations  of  the  parties.  And  even 
a  greater  diversity  is  experienced  by  all  courts  in  administer- 
ing contracts,  both  domestic  and  foreign.  But  it  is  not  on 
these  grounds  that  the  able  counsel  of  the  defendant  place 
their  objection.  The  dissimilarity  complained  of,  other  than 
that  already  considered  and  disposed  of,  is  in  respect  of  the 
measure  of  damages.  It  is  said  that  while,  under  our  statute, 
the  mental  and  physical  suffering  of  the  deceased,  his  loss  of 
time,  and  ejcpense  on  account  of  the  injury,  also  evidence  of 
age,  physical  condition,  earning  capacity,  and  expectation 
of  life,  may  all  be  considered.  Under  the  Alabama  statute 
none  of  these  are  admissible,  but  the  amount  of  damages  is 
to  be  assessed  upon  a  general  and  particular  view  of  all  of 
the  circumstances  attending  the  injury,  and  proportioned  to 
the  culpability  disclosed  upon  a  comparison  of  such  facts  and 
circumstances  with  the  measure  of  duty  imposed  by  law  upon 
the  defendant  in  the  situation  shown  by  the  evidence,  and  the 
ascertainment  of  the  breach  of  such  duty,  and  the  extent  of 
it — in  short,  upon  the  degree  of  negligence  proven  in  the 
cause — and  that  such  sum  is  to  be  assessed  for  this  negligence 
as  the  jury  may  deem  adequate  punishment  therefor. 

We  do  not  think  that  Tennessee  courts  and  juries  will  find 
any  more  difficulty  in  administering  this  rule  than  is  ex- 
perienced by  the  tribunals  of  our  sister  state.  It  is  quite  as 
difiicult  (and  more  uncertain  in  results)  to  ascertain  how 
much  should  be  allowed  in  a  given  case  for  mental  and  phy- 
sical suffering  as  to  fix  a  sum  that  shall  approximately  meas- 
ure in  money  the  degree  of  culpability  shown  by  a  defendant 
guilty  of  negligence.  Moreover,  the  tribunals  of  this  state 
have  long  applied  the  substance  of  the  Alabama  rule  in  the 
reverse  aspect  in  measuring  the  degree  of  culpability  of  a 
plaintiff  whose  contributory  negligence,  in  a  certain  well 
known  class  of  cases  in  this  state,  does  not  bar  the  action, 
but  only  mitigates  the  damages.  In  this  class  of  cases  the 
juries  are,  in  substance,  instructed  to  consider  and  estimate 
the  degree  and  extent  of  the  plaintiff's  negligence,  and  to 
abate  bis  recovery  by  such  amount  as  they  may  deem  just  in 
view  thereof. 

7.  We  should  add  that  we  do  not  understand  that  under 
the  Alabama  statute  the  jury  are  left  to  unrestrained  action 
in  fixing  the  amount  of  the  recovery,  but  that  they  are  sub- 
ject to  the  overruling  discretion  of  the  court,  in  case  it  should 
be  of  opinion  that  the  amount  found  is  so  large  as  to  evince 
passion,  prejudice,  or  caprice;  since  it  is  laid  down  as  a  gen- 
eral principle  (in  Furniture  Co.  v.  Little,  108  Ala.  399,  19 
South.  443,  and  see  Railroad  Co.  v.  Burgess,  119  Ala.  5SS, 
564,  965,  25  South.  251,  72  Am.  St.  Rep.  943;  Railroad  Co. 
V.  Mallette,  92  Ala.  209,  217,  218,  9  South.  363,  365,  366) 
that  punitive  damages  are  in  the  discretion  of  the  jury,   bat 
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only  witbio  ''reasonable  limits."  At  all  events,  tbe  consti- 
tntion  of  oar  own  conrts  is  sucb,  and  tbe  relation  between 
tbe  court  and  tbe  jury  are  of  sucb  a  cbaracter,  under  our  laws* 
tbat  tbe  trial  judge  bas  always,  and  tbis  court  on  appeal  al- 
ways, tbe  power  to  set  aside  verdicts  on  tbe  ground  above 
stated;  and  every  cause  of  action  to  wbicb  tbe  hospitality  of 
our  tribunals  is  extended  must  be  understood  as  so  quali- 
fied, in  as  mucb  as  we  cannot  alter  tbe  constitution  of  our 
courts  for  tbeir  entertainment 

It  results  tbat  tbere  is  error  in  tbe  action  of  tbe  court  be- 
low in  dismissing  tbe  plaintiff's  suit,  and  tbe  cause  is  re- 
manded for  proper  issue  and  furtber  proceedings. 


WOODS  V.  NORTHERN  PAC.  RY.  CO. 

(Supreme  Court  of  Waahington,  Jan.  31,  1905.) 

[79  Pac.  Rep.  309.] 

Master  and  Servant— Assumption  of  Risk— Obvious  Dangart.* 

A  railroad*  in  fulfilling  the  duty  enjoined  upon  it  by  the  Conatitution 
and  statute  (Const,  art.  12,  g  13,  and  1  BalUnger's  Ann.  Codes  &  St.  §§ 
4318,  4319)  of  receiving*  and  transferring  cars  from  other  lines  of  rail- 
road, is  t>ound  to  inspect  such  cars  to  see  that  no  hidden  danger,  such  as 
want  of  repairs,  menaces  its  employees,  but  is  not  bound  to  inform  an 
employee  of  a  difference  in  construction  between  the  foreign  car  and 
its  own  cars,  such  as  a  difference  in  the  location  of  the  hand-grab  of  a 
freight  car,  which  is  perfectly  obvious  to  the  employee,  and  the  risk  of 
which  he  therefore  assumes,  without  being  expressly  informed  thereof. 

Appeal  from  Superior  Court,  King  County;  Arthur  E. 
Griffin,  Judge. 

Action  by  William  Woods  against  tbe  Northern  Pacific 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Jas.  F.  McElroy  and  B.  S.  Grosscup,  for  appellant. 
Benson  &  Hall,  for  respondent. 

HADLEY,  J.  Tbis  action  was  brought  to  recover  dam- 
ages for  injuries  received  by  respondent  while  working  as  a 
brakeman  in  tbe  railroad  yards  of  appellant  at  Seattle. 
Respondent  bad  just  climbed  to  tbe  top  ol  tbe  rear  car  in  a 

*^Ab  to  the  duty  of  railroad  companies,  as  employers,  to  furnish  safe 
foreign  cars,  see  foot-note  appended  to  Anderson  v,  Erie  R.  Co. 
(N.  J.),  8  R.  R.  R.  19,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  19. 

As  to  employees'  assumption  of  risks  from  obvious  dangers,  see 
foot-note  appended  to  Harrison  v,  Detroit,  Y.  A.  A.  &  J.  Ry.  (Mich.), 
13  R.  R.  R.  187,  36  Am.  &  £ng.  R.  Cas.,  N.  8.,  187  ;  Dowd  v,  Erie  R. 
Co.  (N.  J.),  12  R.  R.  R.  368,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  368. 

Assumption  of  risks  from  defective  appliances,  see  foot-notes  ap- 
pended to  Carson  v,  8outhem  Ry.  Co.  (8.  Car.),  12  R.  R.  R.  337,  35  Am. 
k  Eng.  R.  Cas.,  N.  8.,  337. 

Assumption  of  risks  by  servants,  general  principles,  see  foot-note 
appended  to  Illinois  Terminal  R.  Co.  v,  Thompson  (111.),  12  R.  R.  R. 
683,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  683. 
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moving  section  of  19  freight  cars.  As  he  was  in  the  act  of 
rising  after  reaching  the  top  of  the  car,  the  speed  of  the  en- 
gine was  suddenly  checked,  and  the  consequent  jerk  caused 
him  to  lose  his  balance  and  fall.  He  fell  ofi  the  car  and  re- 
ceived severe  injuries  about  the  foot.  The  car  from  which  be 
fell  was  a  circus  car,  which  bad  been  received  by  appellant 
from  another  line  of  road.  The  complaint  charges  that  all 
reasonably  safe  freight  cars  and  all  freight  cars  in  general 
used  in  the  state  of  Washington  and  throughout  the  United 
States  are  provided  with  hand-grabs  on  the  tops  of  the  cars, 
which  are,  in  nearly  all  cases,  fastened  at  least  12  inches 
from  the  ends  of  the  cars,  and  generally  i;  or  more  inches 
therefrom ;  that  upon  the  car  from  which  respondent  was 
thrown  the  hand-grab  was  negligently  and  dangerously 
placed  within  3  inches  of  the  end  of  the  car;  that  appellant 
had  possession  of  the  car  two  days  immediately  preceding 
the  time  respondent  was  injured,  and  that  it  knew,  or  by  the 
exercise  of  reasonable  care  could  have  known,  that  said 
hand-grab  was  dangerously  near  the  end  of  the  car,  but  that 
appellant  neglected  to  notify  respondent  thereof,  and  that 
he  was  not  aware  of  the  same  until  the  time  he  was  injared. 
The  answer  avers  that  respondent  was  familiar  with  the  na- 
ture of  his  duties  as  switchman  and  brakeman,  and  was 
familiar  with  appellant's  business  of  receiving  into  its  yards 
at  Seattle  cars  of  other  roads  of  various  styles  of  construc- 
tion ;  that  the  style  of  construction  of  the  circus  car  mentioned 
was  as  open  and  apparent  to  respondent  as  to  any  of  the  offi- 
cers or  agents  of  appellant;  and  that  the  car  was  in  good 
order  and  condition.  The  cause  was  tried  before  the  court 
and  a  jury,  and  a  verdict  was  returned  in  favor  of  respond- 
ent. Judgment  was  thereupon  entered  for  respondent,  and 
this  appeal  is  from  the  judgment. 

It  is  assigned  that  the  court  erred  in  refusing  to  grant 
appellant's  motion  for  nonsuit  at  the  close  of  respondent's 
case,  and  also  in  refusing  at  the  close  of  all  the  testimony  to 
withdraw  the  case  from  the  jury  and  enter  judgment  for  appel- 
lant. It  is  the  contention  of  appellant  that  the  evidence 
showed  no  negligence  upon  its  part.  It  is  appellant's  duty 
to  receive  and  transfer  cars  from  other  lines  of  railroad.  This 
duty  is  enjoined  by  statute,  and  is  in  pursuance  of  the  Con- 
stitution of  this  state.  See  section  13,  art  12,  Const.  Wash, 
and  sections  4318,  4319,  i  Ballinger's  Ann.  Codes  &  St. 
Respondent  admits  that  such  is  appellant's  duty,  and  that  it 
is  also  required  to  receive  cars  of  different  constuction  from 
that  of  its  own ;  but  that  the  duty  rests  upon  appellant  to  in- 
spect all  cars  received,  and  to  warn  its  employees  against 
dangers  from  any  unusual  construction.  There  is  no  conten- 
tion that  the  car  in  question  was  in  any  way  out  of  repair. 
Negligence  is  predicated  entirely  upon  the  manner  of  con- 
struction in  the  placing  of  the  grab-bar  and  upon  appellant's 
omission  to  notify  respondent  thereof.     The  ladder  upon  this 
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car  was  at  the  end,  whereas  the  ladder  upon  the  ordinary 
Northern  Pacific  car  is  at  the  side.  The  grab-bar  upon 
Northern  Pacific  cars  is  asually  located  i;  inches  or  more  from 
the  end  of  the  car»  while  upon  this  car  it  was  about  3  inches. 
The  evidence  shows  that  certain  other  cars  are  in  the  particu- 
lars mentioned  constructed  similarly  to  this  circus  car. 
Such  is  true  of  refrigerator  and  fruit  cars,  and  also  of  Armour 
&  Co.  cars.  Respondent  says  he  has  not  observed  all  of 
these,  but  be  has  seen  the  refrigerator  cars.  He  thinks,  how- 
ever, that  the  hand-grab  upon  those  he  has  seen  was  usually 
located  from  six  to  eight  inches  from  the  end  of  the  car. 
He  has  bad  a  number  of  years'  experience  as  a  brakeman,  and 
his  testimony  shows  that  during  that  experience  he  has  ob- 
served that  cars  of  construction  similar  to  this  one  are  received 
and  transferred  from  other  lines.  The  peculiar  danger  which 
he  urges  from  the  situation  of  the  hand-grab  in  this  instance 
is  that  it  was  so  near  the  end  that  it  did  not  enable  him  to 
reach  forward  and  pull  himself  upon  the  car,  as  if  it  had  been 
located  further  from  the  end.  He  says,  if  it  had  been  located 
further  from  the  end,  be  would  have  been  forward  upon  the 
car  when  rising,  and  that  when  he  lost  his  balance  he  would 
have  fallen  upon  the  car,  and  not  upon  the  ground.  His  testi- 
mony shows,  however,  that  the  situation  was  open  and  ap- 
parent to  him  when  he  reached  the  top  of  the  ladder.  He 
saw  the  location  of  the  grab-iron,  and  took  hold  of  it, 
but  at  the  same  time  took  hold  of  the  running  board  to 
help  himself  forward.  He  admits  that  the  grab-iron  was 
of  no  assistance  to  him  in  rising,  and  would  not  have  been  if 
located  further  forward;  its  only  use  being  to  assist  in  pulling 
himself  upon  the  car.  It  was  after  he  was  upon  the  car,  and 
while  undertaking  to  rise,  that  the  accident  happened.  When 
respondent  saw  the  situation  as  he  ascended  the  ladder,  he 
then  assumed  the  risk  as  one  of  the  incidents  to  bis  employ- 
ment. If  the  grab-bar  bad  been  out  of  repair,  and  its  condi- 
tion not  apparent,  and  if  he  had  been  injured  by  reason  thereof, 
the  case  would  have  been  different.  The  duty  rested  upon 
appellant  to  inspect  foreign  cars  to  see  that  no  hidden  dan- 
gers, such  as  want  of  repairs,  involved  its  employees;  and  if 
the  original  construction  were  such  as  confronted  the  em- 
ployee with  unusual  and  probably  dangerous  conditions 
which  were  not  apparent  to  him,  doubtless  the  same  duty 
would  rest  upon  appellant  to  inspect  even  foreign  cars  as  to 
such  unusual  construction,  and  to  warn  employees  thereof. 
We  are  unable  to  see  that  any  negligence  of  appellant  ap- 
pears from  the  evidence.  The  car  was  received  in  the  course 
of  appellant's  duty  as  a  common  carrier.  As  such  it  from 
time  to  time  received  cars  of  different  construction,  and  re- 
spondent knew  that  such  was  the  fact,  particularly  in  relation 
to  the  location  of  the  hand-grab.  When  he  saw  the  situation, 
he  was  as  fully  informed  thereof  as  if  be  had  been  pre- 
viously notified  by  appellant.     With  such  full  knowledge  in 
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either  case  be  must  have  assumed  the  risk  attendant  upon 
that  particular  construction.  In  Michigan  Central  R.  Co.  v. 
Smithson  (Mich.)  7  N.  W.  791.  the  same  principle  was  in- 
volved. At  the  ends  of  the  cars  were  what  are  known 
among  railroad  men  as  ''deadwoods."  The  defendant's  cars 
in  that  case  were  supplied  with  what  are  called  ''single  dead- 
woods/'  while  the  foreign  car  had  ''double  deadwoods."  The 
plaintiff  in  the  case  was  injured  while  attemping  to  couple 
the  foreign  car  to  one  of  bis  own  road.  He  urged  that  the 
use  of  double  deadwoods  was  unusual  and  dangerous,  and 
that  his  employer  was  negligent  in  permitting  their  use  upon 
the  foreign  car  without  notifying  its  employees  thereof. 
Judge  Cooley,  who  wrote  the  opinion,  said:  "But  we  have 
bad  produced  for  our  inspection  on  the  argument  a  model  of 
the  double  deadwoods  which  caused  the  injury,  and  it  seems 
impossible  to  give  to  the  coupler  any  better  or  more  effectual 
notification  of  their  presence,  and  of  the  difference  from 
those  belonging  to  the  defendants,  than  their  very  form  nec- 
essarily gives  of  itself.  The  difference  is  very  marked  and 
striking,  and  it  is  quite  impossible  to  couple  the  double  dead- 
woods,  or  to  approach  them  for  the  purpose,  with  any  degree 
of  attention,  without  observing  it.  This  is  so  whether  the 
coupling  is  done  in  the  daytime  or  nighttime,  for  in  the  night 
every  switchman  has  his  lantern  with  him,  or  should  have  it 
on  all  occasions.  If,  therefore,  a  switchman  were  to  declare 
that  be  had  attempted  to  couple  the  double  deadwoods  with- 
out noticing  bow  they  differed  from  the  cars  of  defendant, 
the  conclusion  would  be  inevitable  that  be  had  gone  heed- 
lessly in  the  performance  of  a  duty  requiring  great 
care,  and  that  be  had  not  allowed  his  eyes  to  inform 
him  what  was  before  him.  Moreover,  the  business  of  the 
road  was  of  itself  a  notification  that  many  differences  re- 
quiring attention  in  coupling  were  to  be  incountered  by 
switchmen  and  brakemen.  The  Michigan  Central  is  a  great 
commonway  for  the  cars  of  all  the  railroad  companies  of  the 
country,  and  every  man  in  employ  of  the  defendant,  if  he  has 
ordinary  intelligence,  is  perfectly  cognizant  of  the  fact.  He 
knows,  too,  that  the  cars  of  the  several  railroad  and  trans- 
portation companies  differ,  and  that  at  one  time  or  another 
all  these  differences  may  appear  in  the  cars  he  may  be  called 
upon  to  couple  or  uncouple.  Every  train  is  likely  to  have 
several  kinds,  and  he  cannot  assume,  as  he  passes  from  one 
to  another,  that  the  two  will  be  alike;  much  less  that  the 
whole  train  will  be.  To  notify  him  especially' of  the  differ- 
ences would  not  only  be  troublesome  and  expensive,  and 
oftentimes,  as  above  explained,  confusing,  but  it  would  be  a 
work  of  supererogation ;  for  any  man  capable  intelligently 
of  performing  the  duty  would  be  no  wiser  after  the  duty  than 
before,  and  a  man  who  would  not  heed  the  information  the 
very  nature  and  course  of  the  business  would  impart  to  bim 
would  be  protected  by  no  notice.    The  best  notice  is   that 
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which  a  man  must  of  necessity  see,  and  which  cannot  confuse 
or  mislead  him.  He  needs  no  printed  placard  to  announce  a 
precipice  when  he  stands  before  it."  The  above  remarks 
seem  to  be  peculiarly  applicable  to  the  conditions  in  the  case 
at  bar.  As  Judge  Cooley  reasoned  in  that  case,  so  in  this  one 
the  very  sight  of  the  grab-bar  itself,  lying  immediately  before 
respondent  as  he  started  to  climb  upon  the  top  of  the  car,  was 
the  most  effectual  notification  which  he  could  have  received 
of  its  location  and  of  the  situation  which  he  was  required  to 
meet.  See,  also,  Thomas  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
Sop.)  i8  S.  W.  980;  Kohn  v.  McNulta,  147  U.  S.  238,  13 
Sap.  Ct.  298,  37  L.  Ed.  150;  Peirce  v.  Bane,  80  Fed.  988,  27 
C.  C.  A.  361;  Baldwin  v.  C,  R.  I.  &  P.  R.  Co.,  50  Iowa,  680. 
The  cases  cited  by  respondent  involved  out-of-repair  condi- 
tions of  the  foreign  car,  as  well  as  matters  of  original  con- 
struction, and,  as  we  have  already  intimated,  it  is  the  duty  of 
the  receiving  company  to  Inspect  and  guard  against  defects  of 
the  foreign  car  from  lack  of  repairs,  and  which  may  not  be 
open  and  apparent  to  the  employee.  No  out-of-rept^ir  condi- 
tions being  present  in  the  case  at  bar,  the  said  authorities  do 
not  seem  to  reach  the  point  now  before  us. 

For  the  foregoing  reasons  we  think  no  negligence  of  ap- 
pellant appears,  and  we  believe  the  court  erred  in  not  with- 
drawing the  case  from  the  jury  and  In  not  granting  judgment 
for  appellant.  The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judgment  for  appellant 
dismissing  the  action. 

MOUNT,  C.  J.,  and  FULLERTON  and  DUNBAR,  JJ.. 
concur. 
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(Supreme  Judicial  Court  of  Maasacfausetts,  Suffolk,  Jan.  4, 1905.) 

[72  N.  E.  Rep.  841.] 

Injury  to  Employee— Failure  to  Use  Cleats  Furnished.* 

Where  the  work  of  transferring'  freight  to  a  freight  car  through  sev- 
eral bitervening  freight  cars,  using  skids  between  the  cars,  is  left  to  a 
S^g  of  workmen,  the  employer  furnishing  sufficient  materials  for  plac* 
infi:  deats  on  the  skids  to  keep  them  from  slipping,  the  employer  is  not 
liable  for  injuries  to  one  of  the  workmen  resulting  from  the  absence  of 
such  cleats. 

8sme— Performance  of  Duty  to  Furnish  Cleats. 

Bividence  in  an  action  by  an  employee  for  injuries  resulting  from  the 
absence  of  cleats  on  a  skid  used  in  transferring  freight  from  one  car  to 
another,  etc.,  held  sufficient  to  show  that  defendant  furnished  its  em- 
ployees sufficient  materials  with  which  to  cleat  the  skids. 

*As  to  whether  master  is  liable  for  injuries  to  employees  from  use  of 
impioper  appliances,  or  failure  to  use  appliances,  where  proper  appli- 
ances have  been  furnished,  see  Gauges  v.  Fitchburg  R.  Co.  (Mass.),  10 
R.  R.  R.  396,  S3  Am.  &  Eng.  R.  Cas.,  N.  S.,  396  (master  not  liable  for 
injury  to  employee  from  use  of  defective  appliance  and  tools  selected 
lor  his  own  use  by  foreman,  where  proper  ones  have  been  furnished). 

15  R  R  R— 24* 
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Exceptions  from  Superior  Court,  Suffolk  County;  Cbas. 
7i.  Bell,  Judge. 

Action  for  personal  injuries  by  one  Hayes  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Company.  There 
was  judgment  for  defendant,  and  plaintiff  brings  exceptions. 
Exceptions  overruled. 

Walter  B.  Grant,  for  plaintiff. 
Cboate,  Hall  &  Stewart,  for  defendant. 

LORING,  J.  The  plaintiff  was  one  of  a  gang  of  workmen 
imployed  in  loading  freight  from  the  bouse  where  it  was  re- 
ceived by  the  defendant  into  the  cars  which  were  to  carry  it 
to  its  destination.  There  were  several  tracks  laid  parallel 
with  the  side  of  the  freight  house,  and  the  course  of  business 
was  to  use  the  intervening  cars  as  a  bridge'  to  reach  a  car  in 
the  train  on  the  outside  track.  Skids  were  placed  from  the 
house  to  the  first  car,  and  between  cars  on  the  intervening 
tracks.  On  the  day  of  the  accident  the  plaintiff  was  directed 
to  carry  a  large  case  on  his  truck  to  the  car  on  the  fourth 
track.  The  case  was  so  large  that  it  had  to  be  placed  on  the 
iron  end  of  his  truck,  in  place  of  being  loaded  on  the  inside 
of  that  end;  and  the  plaintiff  had  to. move  forward  in  a  stoop- 
ing position  in  pulling  the  truck,  to  prevent  it  from  tipping 
off  the  end  of  the  truck.  As  he  passed  over  the  skid  between 
the  car  on  the  third  and  that  on  the  fourth  track,  the  skid 
slipped,  and  the  plaintiff,  the  skid,  and  the  case  be  was  pulling, 
fell  to  the  ground,  causing  the  injuries  complained  of.  This 
was  the  first  time  he  had  been  over  this  skid  on  that  day. 
The  jury  were  warranted  in  findiug  that  the  skid  slipped  be- 
cause it  was  not  cleated.  On  the  conclusion  of  the  plaintiff's 
evidence  the  presiding  judge  directed  a  verdict  for  the  de- 
fendant, and  the  case  is  here  on  an  exception  to  that  ruling. 

There  was  evidence  that  the  defendant's  rule  was  that  all 
skids  should  be  cleated.  The  skids  in  house  No.  7  were  fitted 
with  iron  pins  at  each  end  of  the  skid  to  keep  the  skid  in 
place.  But  those  in  use  at  house  No.  6 — the  house  in  ques- 
tion—had no  pins.  The  practice  had  been  to  nail  down 
cleats  across  the  ends  of  these  skids,  to  keep  them  from  slip- 
ping when  the  cars  were  not  of  the  same  height,  but  not  to 
cleat  them  when  they  were  even  in  height.  It  also  appeared 
that  the  matter  of  laying  skids  and  of  cleating  them  was  left 
to  the  workmen.  The  defendant's  contention  is  that  it  was 
not  liable  for  the  skid  in  question  not  having  been  cleated; 
that  it  had  left  that  matter  to  the  workmen,  and  had  pro- 
vided them  with  the  necessary  material. 

So  far  as  the  skids  were  concerned,  over  which  the  plaintiff 
had  to  go  from  the  warehouse  to  the  car  on  the  outside  track, 
the  safety  of  the  plaintiff  was  dependent  on  the  temporary 
adjustment  of  instrumentalities  in  the  course  of  the  work  on 
which  the  plaintiff  was  employed.     If  the  employer  leaves 


Vol  15  R  R  R— Vol  38  Aii  &  Eng  R  Cas,  N  S       371 

Hayes  v.  New  York,  etc. ,  R.  Co 

sach  a  matter  to  the  workmen,  fnrDiahing  them  with  the 
means  of  making  the  instramentality  safe,  his  duty  to  his  em- 
ployees is  performed.  Without  citing  all  the  cases,  it  is 
enough  to  refer  to  Johnson  v.  Towboat  Co.,  13s  Mass.  209, 
46  Am.  Rep.  458,  and  to  the  last  cases  on  the  point;  Miller 
V.  N.  Y..  N.  H.  &  H.  R.  Co.,  175  Mass.  363,  56  N.  E.  282; 
Haskell  v.  Cape  Ann  Anchor  Works.  178  Mass.  485,  487, 
59  N.  E.  1 1 13. 

One  witness  testified  that  the  defendant  had  not  supplied 
hammer,  nails,  and  boards  for  this  purpose;  but  on  cross- 
examination  he  testified  that  ''all  that  yon  need  to  cleat  a 
board  is  a  little  piece  of  wood  nailed  down  so  as  to  keep  the 
running  board  steady.  Sometimes  there  are  lots  of  blocks 
there.  You  can  find  a  few  blocks  and  pieces  of  wood  about 
the  bouse,  and  they  could  get  nails  and  things  to  drive  them 
in  if  they  wanted.  *  *  *  There  is  generally  lumber  on 
the  outside  platform,  right  by  the  door  of  the  house,  and  any 
one  could  get  that  lumber  that  wanted  to."  Another  of  the 
plaintiff's  witnesses  testified  on  direct  examination:  ''There 
were  no  special  boards  furnished  for  that  purpose.  He  would 
so  into  the  house  and  find  some  kind  of  a  board  and  break  it 
ap  for  a  cleat.  There  would  be  boards  that  he  could  find 
there,  and  sometimes  be  might  have  a  bard  time  in  finding 
any.  Sometimes  be  might  have  to  go  outside  of  the  bouse  to 
get  the  board,  but  he  would  go  where  it  was  handiest  to  find 
them — that  is,  find  them  the  quickest  way  be  could  do  so; 
that  the  gang  would  keep  working."  Again:  "Upon  the  day 
of  the  accident  he  didn't  have  any  hammer.  No  carman  in 
that  house  carried  a  hammer  especially.  He  had  to  go  to 
different  parts  of  the  house  to  get  nails  and  hammer,  and,  if 
he  saw  a  board  that  he  thought  needed  cleating,  he  would  go 
and  hunt  up  the  hammer  and  nails.  He  would  have  to  go 
to  different  parts  of  the  house.  The  hammer  and  nails  were 
lying  in  a  box."  And  on  cross-examination:  "There  were 
plenty  of  nails  in  the  house,  and,  though  he  had  none  with 
him,  be  could  get  them,  if  be  wanted  to,  and  be  could  get  all 
the  boards  that  be  wanted.  There  were  plenty  of  them." 
On  this  evidence,  we  are  of  opinion  that  the  defendant  bad 
furnished  the  material  necessary  to  cleat  the  skids.  See,  in 
this  connection,  Callahan  v.  Phillips  Academy,  180  Mass. 
183, 62  N.  E.  260.  What  distinguishes  this  case  from  Murphy 
V.  N.  Y.,  N.  H.  &  H.  R.  Co.  (Mass.)  72  N.  E.  330,  is  that  in 
that  case  tlie  matter  of  securing  the  skid  was  left  to  a  super- 
intendent, and  there  was  evidence  that  he  was  negligent  in 
case  of  the  skid  there  in  question. 

Exceptions  overruled. 
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McKIVERGAN  v,  ALEXANDER  &  EDGAR  LUMBER  COMPANY. 

(Supreme  Conrt  of  Wiaconsin,  Jan.  31 ,  1905.) 

[102  N.  W.  Rep.  332.] 

Master  and  Servant— Fallow  Servants— Liability  of  Railroads— Con- 
struction of  SUtutes.* 
Rev.  St.  1898,  §  1816»  which  is  a  part  of  chapter  87,  concerninfir  rail- 
roads, makes  every  railroad  companv  liable  for  damages  sustained  by 
employees,  caused  by  the  neg-lig-ence  of  other  employees.  Other  pro- 
visions of  the  chapter  relate  exclusively  to  railroad  corporations  doing- 
the  usual  business  of  a  public  or  commercial  railroad.  Thus  provision 
is  made  for  equality  of  transportation  rates,  for  the  furnishing  of  cars 
on  demand,  for  the  maintenance  of  guards  and  fences,  and  for  subser- 
vience to  regulations  for  the  shipment  of  grain,  carrying  of  live  stock* 
etc.  The  power  of  exercising  the  right  of  eminent  domain  is  also 
given  to  railroads  included  within  the  purview  of  the  chapter.  Section 
1861  defines  the  phrase  "railroad  corporation"  as  embracing  any  com- 
pany, corporation,  or  person  managing  or  operating  a  railroad,  whether 
as  owner,  contractor,  mortgagee,  assignee,  or  receiver :  held^  that  sec- 
tion 1816,  notwithstanding  section  1861,  embraces  within  its  provisions- 
only  railroads  engaged  in  a  general  railroad  business  for  the  carriage 
of  passengers  and  freight,  and  has  no  application  to  a  private  railroad 
operated  in  connection  with  a  logging  and  lumber  business. 

Appeal  from  Superior  Court,  Douglass  County;  C.  Smith, 
Judge. 

Action  by  E.  J.  McKivergan  against  the  Alexander  &  Edgar 
Lumber  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

This  action  was  brought  to  recover  damages  which  plain- 
tifi  claims  to  have  suffered  by  the  negligence  of  defendant. 
The  defendant  is  a  corporation  under  the  laws  of  Wisconsin, 
'^organized  for  the  purpose  of  carrying  on  a  general  logging,, 
lumbering,  and  manufacturing  business,  buying  and  selling 
real  estate  and  merchandise."     In  connection  with  defend- 
ant's business,  it  operates  a  private  railroad.     The  operation 
of  its  railroad  business  extends  from    Iron    River,   Bayfield, 
county,  to  a  place  one  mile  west  of  Brule — a  distance  of  about 
12  miles  over  the  tracks  of  the  Northern   Pacific  Railway 
Company,  and  thence  over  their  private  side  track  for  about 
four  miles,  with  spurs  projecting  into  adjacent  timber  lands. 
In  conducting  its  railroad  it  used  two  geared  locomotives  in 
hauling  logs  to  the  side  tracks,  and  two  regular  locomotives 
in  hauling  timber   to  its  mill  of  Iron  River.     It    also    used 
Russel  logging  and  other  cars  for  this  purpose,  part  of  which 
were  leased  from  the  Northern  Pacific  Railroad.    The  North- 
ern Pacific  track  used  by  defendant  is  a  part  of  its  main  line, 
and,  while  running  over  its  track,  defendant  operates  under 
orders  of  the  Northern  Pacific  Company.     It  used  this  track 
daily  for  the  passage  both  ways  of  two  or  three  trains,   of 

*For  the  decisions  in  this  series  on  the  subject  of  logging  railroads,, 
see  foot-notes  appended  to  Healy  Lumber  Co.  v.  Morris  (Wash.),  12  iC 
R.  R.  171,  35  Am.  St  £ng.  R.  Cas.,  N.  S.,  171. 
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from  12  to  i6  cars.    At  the  time  of  the  accideot  complained 
of,  plaintiff  was  in  defendant's  employ,  and  engaged  as  brake- 
man  in  the  operation  of  defendant's  logging  trains.     The  in- 
jury occurred  while  plaintiff  was  in  the  discharge  of  his  duty 
as  such  brakeman,  and  while  in  the  act  of  making  a  coupling 
between  one  of  defendant's  logging  cars  and  the  engine.     It 
is  alleged  that  while  plaintiff  was  exercising  ordinary  care 
in  performing  his  duty,  in  attempting  to  place  and  adjust 
the  link  to  make  the  coupling,  the  engineer   carelessly  and 
oegligently  caused  the  cars  to  move  towards    plaintiff  and 
against  the  logging  car,  causing  the  injury  to  his  fingers 
and  hands.     The  case  was  tried  and  submitted  to  a  jury,  who 
found  for  the  plaintiff,  and  awarded  him  damages.     There- 
after the  defendant  moved  for  judgment  in  its  favor  notwith- 
standing the  verdict,  which  motion  the  court  granted,  and 
awarded  judgment  accordingly.     This  is  an  appeal  from  such 
judgment. 

W.  P.  Crawford  (Crownhart  &  Foley,  of  counsel),  for  ap- 
pellant. 
Ross,  Dwyer  &  Hill,  for  respondent 

SIEBECKER,  J.  ufter  stating  the  facts).  The  court 
awarded  judgment  dismissing  the  complaint,  notwithstanding 
the  verdict,  for  the  reason  that  no  actionable  negligence  had 
been  shown  against  defendant.  The  ruling  was  based  upon 
the  ground  that  the  liabilities  established  by  the  provisions  of 
section  i8i6.  Rev.  St.  1898,  did  not  attach  to  defendant. 
This  section  provides:  ''Every  railroad  company  operating 
any  railroad  which  is  in  whole  or  in  part  within  this  state 
shall  be  liable  for  all  damages  sustained  within  the  same  by 
any  of  its  employees  without  contributory  negligence  on 
his  part  *  *  *  (2)  while  any  such  employee  is  so  engaged 
in  operating,  running  upon  or  switching,  passenger,  freight, 
or  other  trains,  engines  or  cars,  and  while  engaged  in  the 
performance  of  his  duty  as  such  employee,  and  which  such 
injury  shall  have  been  caused  by  the  carelessness  or  negli- 
gence of  any  other  employee,  officer  or  agent  of  such  com- 
pany in  the  discbarge  of  or  for  failure  to  discharge  his  duties 
as  snch."  It  is  contended  by  plaintiff  that  in  construing  this 
statute  the  phrase  ''railroad  company,''  as  used  in  this  sec- 
tion, is  to  be  applied  as  the  phrase  "railroad  corporation" 
is  used  in  section  1861,  Rev.  St.  1898,  which  is  as  follows: 
"The  phrase  'railroad  corporation'  as  used  in  the  statutes, 
may  be  taken  to  embrace  any  company,  association,  corpora- 
tion or  person,  managing,  maintaining,  operating  or  in  the 
possession  of  a  railroad,  whether  as  owner,  contractor,  lessee, 
mortgagee,  trustee,  assignee  or  receiver."  Adopting  this  in- 
terpretation leads  to  the  inquiry,  upon  whom  did  the  Legisla- 
ture intend  to  impose  the  liabilities  prescribed  by  the  terms 
of  section  1816,  Rev.  St.  1898?  Were  its  terms  only  to  apply 
to  railroad    corporations  doing  a  public  service,   commonly 
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known  as  '^commercial  railroads/'  or  was  it  intended  to  im- 
pose these  liabilities  on  every  person,  company,  or  corpora- 
tion operating  trains,  engines,  or  cars,  regardless  of  whether 
such  business  was  in  the  nature  of  a  public  service  as  com- 
mon carrier,  or  devoted  exclusively  to  a  private  enterprise, 
including  no  public  service.  The  question  is  not  so  clear  and 
plain  as  to  be  free  from  all  difficulties.  If  the  statute  be  held 
to  apply  to  the  character  of  the  employment,  then  no  valid 
reason  is  suggested  why  it  should  not  be  held  to  cover  all 
classes  of  public  and  private  railroads,  regardless  of  the  nature 
of  their  business.  The  contents  of  this  particular  section 
might,  in  its  literal  sense,  permit  of  such  an  application. 
This,  however,  would  put  it  out  of  harmony  with  the  other 
provisions  of  chapter  87,  Rev.  St.  1898,  covering  legislation 
''on  railroads"  in  this  state.  The  best  way  to  ascertain  the 
legislative  intent,  under  such  circumstances,  is  to  consider 
all  the  legislative  provisions  on  the  subject  of  which  the  pro- 
vision is  a  part;  keeping  in  view  the  occasion  and  necessity 
of  the  law,  and  the  object  sought  to  be  accomplished.  An 
examination  of  the  provisions  of  this  chapter  discloses  nu- 
merous provisions  pointing  to  the  fact  that  the  legislation 
therein  contained  referred  exclusively  to  railroad  corporations 
doing  the  usual  business  of  a  public  or  commercial  railroad. 
Among  some  of  its  provisions  are  those  prescribing  equality 
of  rates  for  the  transportation  of  persons  or  of  property  for  a 
like  service;  the  obligation  to  furnish  cars  for  the  transpor- 
tation of  property  within  a  reasonable  time  after  notice;  the 
obligation  to  follow  the  regulations  prescribed  for  the  ship- 
ment of  grain,  carrying  of  live  stock,  the  stopping  of  trains, 
the  maintenance  of  guards  and  fences,  and  other  require- 
ments for  the  protection  and  safety  of  the  public.  An  im- 
portant and  distinguishing  characteristic  of  railroads  included 
within  the  purview  of  this  chapter  is  to  grant  to  every  cor- 
poration organized  under  it  the  power  of  exercising  the  right 
of  eminent  domain  in  its  quasi  public  character.  In  the 
case  of  C.  &  N.  W.  Ry.  Co.  v.  Oshkosh,  etc.,  R.  Co.,  107  Wis. 
192,  83  N.  W.  294,  it  was  held,  in  efiect,  that  these  provisions 
make  it  clear,  and  must  remove  any  doubt,  that  in  the  legis- 
lative intent  a  railroad  corporation,  within  the  provisions 
of  this  chapter,  is  one  engaged  in  a  general  railroad  business 
"for  the  carriage  of  passengers  and  freight — a  common  car- 
rier in  its  fullest  sense — and  to  it  [are]  given  the  fullest  pro- 
visions for  condemnation  of  lands,  as  compensation  for  the 
great  public  duties  imposed  upon  and  assumed  by  it.'*  The 
difference  between  such  a  railroad  and  one  used  as  an  in- 
cident to  conducting  a  private  business  is  readily  perceived 
and  understood,  without  elaboration.  The  objects  and  uses 
of  the  one  are  far  removed  from  those  of  the  other,  though 
the  instruments  of  operation,  such  as  tracks,  cars,  and  engines, 
may  be  common  to  both.  Since  the  provisions  of  all  these 
sections  of  this  chapter,  aside  from   section  1816,  plainly  and 
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unmistakably  include  commercial  railroads  only,  is  there  any 
cooceivable  ground  for  holding  that  this  section  includes  pri- 
vate as  nvell  as  commercial  railroads  or  common  carriers?  We 
have  discovered  nothing  which  would  warrant  the  court  in 
enlarging  the  meaning  of  the  terms  of  this  section  beyond  the 
plain  meaning  of  the  same  terms  in  the  other  provisions  of 
this  chapter.  Every  argument  for  so  extending  its  terms  ap- 
plies with  equal  force  to  their  use  throughout  other  provisions 
on  this  subject.  We  must  conclude  that  section  1816  is  in- 
tended to  embrace  within  its  provisions  only  such  railroad 
companies  as  are  contemplated  by  chapter  87,  Rev.  St.  1898, 
namely,  one  engaged  in  a  general  railroad  business  for  the 
carriage  of  passengers  and  freight;  that  is»  a  common  carrier 
in  the  fullest  sense.  From  this  it  necessarily  follows  that 
defendant  does  not  come  within  the  terms  of  the  statute. 
Beeson  v.  Busenbark,  44  Kan.  669,  2$  Pac.  48,  10  L.  R.  A. 
839;  Manhattan  Trust  Co.  v.  Sioux,  etc.,  Co.  (C.  C.)  68 
F^.  82;  Ellington  v.  Beaver,  etc.,  Co.»  93  Ga.  S3, 19  S.  £.  2i. 

The  case  of  Roe  v.  Winston,  86  Minn.  77,  90  N.  W.  122, 
is  cited  to  our  attention.  In  this  case  it  appeared  that  plain- 
tiff was  injured  in  this  state  while  in  defendant's  employ 
as  brakeman  on  a  private  train  used  in  connection  with  de- 
fendant's business  of  general  railroad  construction  work,  and 
the  court  held  he  was  entitled  to  recover  under  the  provisions 
of  section  1816.  His  right  to  recover  was  predicated  on  the 
groand  that  the  provisions  of  this  section  applies  to  a  private 
railroad  business.  The  decision  follows  the  construction 
adopted  by  the  court  in  construing  a  similar  Minnesota 
statute^  holding  that  it  was  applicable  to  the  business  of  a 
private  as  well  as  a  public  service  railroad.  We  are  unable  to 
avoid  the  conclusion  that  this  construction  is  opposed  to  the 
manifest  intent  of  the  Legislature,  as  embodied  in  this  sec- 
tion and  the  other  legislation  on  the  subject. 

The  judgment  is  affirmed. 


ILLINOIS  CENT.  R.  CO.  v,  JOLLY. 

(Court  of  Appeals  of  Kentucky,  Jan.  12, 1905.) 

[84  S.  W.  Rep.  330,] 

Trial— Remarks  of  Counsel— Argument  to  Jury — Appeal. 

Remarks  of  counsel  for  plaintiff  in  arg'ument  that  the  plaintiff  had 
obtained  a  judgment  on  a  former  trial,  that  it  had  been  reversed  by  the 
higher  court  on  a  technicality,  and  that  defendant  was  then  preparing 
to  appeal  from  any  verdict  that  migfht  be  rendered  and  obtain  another 
reversal,  were  improper. 

Same — Same — Same — Prepared  Statements  Signed  by  Railroad  Em- 
ployees.* 
On  trial  of  an  action  against  a  railroad  for  personal  injuries,  where 

*For  authorities  in  this  on  the  subject  of  arguments  and  remarks  of 
counsel  as  to  the  credibility  of  witnesses,  see  Leslie  v.  Jackson  Sc  S. 
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there  was  evidence  that  when  accidents  occurred  the  railroad  employees 
were  furnished  with  prepared  statements,  which  thev  were  required  to 
sig-n,  a  comment  on  such  fact  in  the  argfument  by  counsel  for  plaintiff 
was  not  erroneous,  except  as  to  a  statement  therein  that  the  employees 
must  answer  '*Yes'*  in  order  to  hold  their  jobs,  and,  if  they  answered 
"No,"  "they  walk  the  plank." 

Appeal  from  Circuit  Coart.  Ohio  County. 
"To  be  ofiBcially  reported. 

Action  by  Elizabeth  Jolly  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

H.  P.  Taylor,  J.  M.  Dickinson,  and  Pirtle  &  Trabue,  for 
appellant. 

Genn  &  Ringo,  E.  E.  Kelley,  and  John  B.  Wilson,  for 
appellee. 

NUNN,  J.  This  is  the  second  appeal  of  this  case.  The 
opinion  in  the  first  appeal  is  published  in  78  S.  W.  476,  25 
Ky.  Law  Rep.  1735.  The  case  was  then  reversed  for  an 
erroneous  instruction  and  for  the  failure  to  give  an  instruction 
for  contributory  neglect.  Another  trial  was  had  in  the  lower 
court,  and  appellee  obtained  a  verdict  for  $1,400,  from  which 
appellant  appeals,  and  assigns  many  reasons  for  a  reversal. 

The  facts  with  reference  to  the  extent  of  appellee's  injuries 
and  the'  manner  and  circumstances  under  which  she  received 
same,  are  stated  in  the  former  opinion,  and  we  deem  it  un- 
necessary to  reiterate  same.  The  instuctions  given  by  the 
court  on  the  last  trial  were  in  conformity  with  the  former 
opinion.  We  deem  it  unnecessary  to  here  consider  any  of  the 
many  reasons  advanced  by  appellant  for  a  reversal,  all  of 
them  being  without  merit,  except  as  to  the  amount  of  the 
verdict,  and  the  conduct  of  appellee's  counsel  during  the 
trial,  and  especially  in  his  closing  argument  to  the  jury.  It 
appears  from  the  bill  of  exceptions  that  during  the  taking  of 
testimony  appellant's  counsel  made  objection  to  a  certain 
question  and  answer,  when  counsel  for  appellee  arose  with 
the  remark,  ''It  is  the  purpose  of  the  plaintifi  to  follow  this 
defendant  to  the  Court  of  Appeals  again."  In  the  closing 
argument  appellee's  counsel  used  the  following  language: 
''That  it  had  been  some  four  or  five  years  since  this  suit  was 
brought;  that  the  action  had  been  once  reversed  in  the  Court 

Traction  Co.  (Mich.),  9  R.  R.  R.  660,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  660 
(remark  of  counael,  in  action  for  injury  to  passenger,  that  witnesses  for 
adverse  party  were  "cattle,*'  did  not  constitute  prejudicial  error).  See 
note  appended  to  Rudiger  v,  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  Am.  A 
Eng.  R*  Cas.,  N.  S.,  1% ;  Wimber  v,  Iowa  (>ent.  Ry.  Co.  (Iowa),  23  Am. 
&  Eng.  R.  Cas.,  N.  S.,  476  (right  to  argue  interest  of  witness,  as  an 
employee,  to  conceal  his  own  negligence,  in  action  for  injury  to  an- 
other employee) ;  Perry  v.  Western  N.  Car.  R.  Co.  (N.  Car.),  21  Am.  A 
Eng.  R.  Cas.,  N.  S.,  659  ;  Mackrall  v.  Omaha  &  St.  L.  R.  Co.  (Iowa), 
19  Am.  &  Eng.  R.  Cas.,  N.  S.,  59 ;  Mott  v.  Detroit,  etc.,  Ry.  Co.  (Mich.), 
15  Am.  A  Eng.  R.  Cas.,  N.  S.,  113 ;  Story  v.  Concord  A  M.  R.  K. 
(N.  H.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  90. 
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of  Appeals  on  a  technicality,  and  that  the  railroad  company 
was  furnished  with  skilled  lawyers  and  stenographers  for 
tbe  purpose  of  catching  at  every  little  thing,  not  larger  than 
that  (demonstrating  upon  his  finger's  end),  for  the  purpose 
of  again  taking  the  case  to  the  Court  of  Appeals  and  revers- 
ing the  judgment."  Counsel  further  stated  to  the  jury  as  a 
fact  in  his  closing  argument  as  follows:  "When  railroad 
accidents  occur  railroad  employees  are  furnished  with  state- 
ments already  prepared,  and  that  such  employees  are  re- 
qaired  to  answer  each  of  the  statements  ^  Yes'  in  order  to  hold 
their  job,  and,  if  they  answer  'No,'  they  walk  a  plank." 
And  again,  counsel  for  appellee  used  the  following  language: 
''That  this  action  had  been  in  the  courts  some  four  or  five 
years,  and  that  the  railroad  company  was  furnished  with 
lawyers  and  stenographers  for  the  purpose  of  catching  at 
every  little  thing  to  take  the  case  to  the  Court  of  Appeals 
again,  in  order  to  defeat  the  claim  by  reversing  it,  it  having 
heretofore  been  reversed  in  the  Court  of  Appeals  on  a 
technicality."  It  appears  from  the  bill  of  exceptions  that 
appellant's  counsel  objected  to  the  foregoing  remarks  made 
by  appellee's  counsel,  and  asked  the  court  to  exclude  the  same 
from  the  jury,  which  the  court  refused  to  do,  and  appellant 
excepted. 

Every  case.in  court  should  be  tried  upon  the  law  as  given 
by  the  court  and  the  facts  adduced  by  the  evidence.  Every 
litigant  is  entitled  to  this  character  of  trial.  The  courts 
should  be  careful  to  prevent  improper  conduct  and  language 
of  counsel  for  either  side  for  the  purpose  of  unduly  influenc- 
ing the  minds  or  inflaming  the  passions  and  prejudices  of  the 
jury  trying  the  case.  Counsel  have  the  right,  of  course,  to 
argue  tbe  evidence,  and  give  their  opinion  and  construction 
thereof,  if  within  the  pale  of  reason.  But  when  counsel,  in 
the  heat  of  argument,  overstep  the  bounds,  and  objection  is 
made  by  the  opposing  side,  the  court  should  exclude  the  im- 
proper matter.  The  remarks  of  appellee's  counsel  that  this 
lady  had  obtained  a  judgment  on  the  former  trial  that  it  had 
been  appealed  from,  and  reversed  by  this  court  upon  a 
technicality;  and  that  appellant  was  then  preparing,  with  the 
assistance  of  skilled  lawyers  and  stenographers,  to  appeal 
from  any  verdict  that  might  be  rendered  and  obtain  another 
reversal — were  improper.  The  case  should  have  been  tried 
without  the  jury  being  apprised  of  the  result  of  the  previous 
trial  and  the  action  of  the  Court  of  Appeals  thereon. 

The  statement  of  appellee's  counsel  to  the  jury  ^'that  when 
raifroad  accidents  occur  railroad  employees  are  furnished 
with  statements  already  prepared,  and  that  such  employees 
are  required  to  answer  each  of  the  statements,"  was  not  im- 
proper, for  the  evidence  tended  to  show  this  fact.  At  least, 
there  was  some  evidence  upon  this  subject.  But  the  latter 
part  of  the  statement,  to  the  effect  ''they  must  answer  'Yes' 
10  order  to  hold  their  job,  and,  if  they  answer  'No,'  they  walk 
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a  plank/'  was  wholly  uDwarranted»  there  being  no  evidence  in 
the  record  to  authorize  it.  Appellee's  counsel  stated  this  as 
a  fact.  He  did  not  profess  that  it  was  merely  an  opinion  or 
impression  of  his  own;  and  sach  language  was  calculated  to 
inflame  the  minds  of  the  jury  against  appellant,  and  to 
weaken  the  strength  of  the  evidence  of  its  employees  who 
had  testified  before  them.  See  L.  H.  &  St.  L.  Ry.  Co.  v. 
Morgan,  62  S.  W.  736,  23  Ky.  Law  Rep.  121.  In  that  case 
appellee's  counsel  in  the  closing  argument  made  use  of  the 
following  language:  ''The  railroad  can  appeal  this  case,  bat 
the  plaintiff,  Morgan,  is  a  poor  man,  and  has  no  money  to 
appeal  with,  and  will  have  to  accept  what  you  do,  but  the 
railroad  has  the  money  to  appeal  this  case,  and  will  do  so.'* 
Commenting  on  these  remarks,  this  court  said:  'The  court 
cannot  afford  to  take  notice  of  all  remarks  of  counsel  that  are 
not  strictly  within  the  record.  There  is  a  latitude  allowed  in 
oral  argument,  but  it  should  not  extend  as  far  as  was  done  in 
the  quotation."  Also,  see,  L.  &  N.  R.  R.  Co.  v.  Hull,  68  S. 
W.  433.  57  L.  R.  A.  771,  24  Ky.  Law  Rep.  375.  In  that 
case  the  court  reversed  the  judgment  on  account  of  improper 
remarks  of  counsel  for  appellee  in  his  closing  argument,  the 
language  used  being  somewhat  similar  to  that  in  the  case  at 
bar.  The  court  in  that  case  said:  "It  was  improper  for  the 
attorney  to  go  outside  of  the  evidence  heard  by  the  jury  and 
the  law  of  the  case  as  given  by  the  court.  It  was  especially 
improper  for  him  to  state  of  his  personal  experiences,  which 
had  not  been  testified  to,  and  were  calculated  to  prejudice 
the  jury  against  the  defendant,  or  swell  the  amount  of  the 
verdict.  Considering  the  size  of  the  verdict  in  connection 
with  the  argument  of  the  counsel,  we  are  clearly  of  the  opin- 
ion that  a  new  trial  should  be  granted."  On  the  first  trial  of 
this  case  appellee  obtained  a  verdict  for  $881;  on  the  last  for 
$1,400.  Considering  the  increase  in  the  amount  of  the  last 
verdict  and  the  remarks  quoted,  we  are  contrained  to  believe 
that  these  improper  remarks  in  all  probability  prejudiced  the 
minds  of  the  jury  against  appellant.  In  view  of  the  amount 
of  the  last  verdict,  coupled  with  the  improper  remarks  re- 
ferred to,  we  are  of  the  opinion  that  appellant  should  be 
granted  a  new  trial. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  consistent  herewith. 


TEiXAS  &  PACIFIC    RAILWAY  COMPANY,   PlfF.   in  Err.,  v.  W- 

W.  SWEARINGEN. 

(Submitted  November  3, 1904,  Decided  December  19,  1904.) 

[25  Sup.  Ct.  Rep.  164.] 

Injury  to  Switchman — Proximity  of  Scale  Box  to  Rails — Assumption  of 
Rislcs — Evidence — Contract  of  Employment. 
Excerpts  from  an  application  for  employment  as  a  railway  brakeman 
tending^  to  show  the  applicant's  knowledg^e  of  the  generally  hazardous 
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natnre  of  the  employment,  and  of  the  necessity  of  the  exercise  of  care 
in  working^  in  and  about  the  instrumentalities  used  by  the  railway 
company,  and  his  agreement  to  acquaint  himself  with  the  location  of 
bridges  and  other  structures  on  the  line,  are  inadmissible  in  evidence 
on  the  issne  whether  he  had  assumed  the  risk,  when  subsequently 
employed  as  a  switchman,  incident  to  the  location  of  a  scale  box  in 
dang-erotts  proximity  to  the  rails. 

Same — Same— Duty  to  Furnish  Safe  Place  to  Work. 

A  railway  company  cannot  be  said,  as  a  matter  of  law,  to  have  per- 
formed its  duty  to  use  due  care  to  provide  a  reasonably  safe  place  for 
the  nae  of  switchmen  in  its  employ  when  it  has  located  scales  where  the 
tracks  were  only  the  standerd  distance  apart,  leaving^  a  space  of  less 
than  2  feet  for  the  movements  of  a  switchman  between  the  side  of  a 
freii^bt  car  and  the  scale  box,  when  encumbered  with  a  lantern  em- 
ployed for  signal  purposes, — especially  if  the  necessity  of  the  situation 
did  not  require  the  scales  to  be  constructed  in  that  way. 

Same — Same— Assumption  of  Rislc.* 

Knowledge  of  the  increased  hazard  resulting  from  the  dangerous 
proximity  to  the  rails  of  a  railway  scale  box  cannot  be  imputed  to  a 
switchman  simply  t>ecause  he  was  aware  of  the  existence  and  general 
location  of  the  box. 

In  Error  to  the  United  State  Circuit  Court  ot  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  Western  District  of 
Texas  in  favor  of  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries,  which  had  been  removed  to  that  court 
from  the  District  Court  of  El  Paso  County,  in  that  state. 
Affirmed. 

See  same  case  below,  59  C.  C.  A.  31,  122  Fed.  193. 
The  facts  are  stated  in  the  opinion. 

Messrs.  John   F.  Dillon,   D.  D.  Duucau,   and   T.  J.    Free- 
man for  plaintifi  in  error. 
Mr.  Leigh  Clark  for  defendant  in  error. 

MR.  JUSTICE  WHITE  delivered  the  ppinion  of  the 
court : 

This  suit  was  commenced  in  a  state  court  by  W.  W. 
Swearingen,  the  defendant  in  error,  and,  on  the  application  of 
the  defendant,  the  Texas  &  Pacific  Railway  Company,  was  re- 
moved to  the  circuit  court  of  the  United  States  as  one  arising 
under  the  laws  of  the  United  States,  because  the  railway  com- 
pany was  chartered  under  an  act  of  Congress. 

The  action  was  to  recover  damages  for  personal  injuries 
sustained  by  reason  of  the  alleged  negligence  of  the  defend- 
ant company,  in  whose  service  at  the  time  of  the  injury  the 
plaintiff  was  employed  as  a  switchman.  The  negligence 
alleged  un  the  part  of  the  company  was  the  existence,  in 
close  proximity  to  a  switch  track,  of  a  scale  box,  by  striking 
against  which  the  plaintifi  was  injured  whilst  doing  duty  as  a 
switchman.     In  addition  to  a  general  denial  the  railway  com- 

*8ee  foot-note  appended  to  Illinois  Terminal  R.  Co.  v.  Thompson 
(Ul.),  12  R.  R.  R.  683,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  683  ;  Withee  v. 
Somerset  Traction  Co.  (Me.),  12  R.  R.  R.  46,  35  Am.  &  Eng.  R.  Cas.,  N. 
8.,  46. 
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pany  especially  pleaded  that  the  scale  box  in  qaestion  was  at 
a  safe  distance  from  the  track  on  which  the  plaintifi  was  bart 
when  working,  and,  moreover,  that  the  plaintifi  had  assumed 
the  risk,  if  any,  arising  from  the  situation  of  the  scale  box,  and 
had,  in  any  event,  been  guilty  of  contributory  negligence. 
There  was  a  verdict  and  judgment  for  the  plaintifi,  and  an 
affirmance  of  such  judgment  by  the  court  of  appeals.  S9  C. 
C.  A.  31,  122  Fed.  193. 

The  assignments  of  error  are  based,  first,  on  a  ruling  of  the 
trial  court  in  rejecting  evidence;  second,  on  the  refusal  to 
direct  a  verdict;  and,  third,  on  an  exception  taken  to  the 
charge  given  to  the  jury.  To  pass  upon  them  requires  an 
appreciation  of  the  proof,  and  therefore,  before  coming  to 
consider  the  assignments,  we  summarize  the  testimony. 

The  accident  occurred  after  dark  on  the  evening  of  February 
7,  1902,  in  the  switch  yards  at  El  Paso.  It  was  shown  that 
in  that  yard  there  were  several  tracks.  One  track,  No.  i, 
ran  over  the  bed  of  the  scales  in  question.  On  the  right  of 
this  scale  there  was  what  was  called  a  scale  box,  which  rose 
to  about  the  height  of  6  feet,  and  was  about  5  feet  wide  and 
18  inches  deep.  On  the  other  side  of  this  structure  there 
was  a  track  described  as  track  No.  2,  and  beyond  this,  to  the 
right,  were  two  other  tracks,  known  respectively  as  track  No. 
3  and  track  No.  4.  The  space  between  a  ladder  on  the  side 
of  a  freight  car  when  moving  on  track  No.  2  and  the  scale 
box  in  question  was  shown  by  the  evidence  to  be  only  19^ 
inches. 

The  plaintiff  testified  concerning  the  accident  as  follows: 

''I  was  hurt  on  the  evening  of  tl^  7th  of  February,  1902, 
while  working  as^a  switchman  after  dark,  at  about  6  o'clock 
and  45  minutes. 

^'I  was  a  day  switchman,  but  we  worked  until  after  dark. 

"My  duties  as  a  switchman  was  to  assist  in  the  moving, 
placing,  and  switching  of  cars,  coupling  and  uncoupling 
them,  and  making  up  trains,  and  generally  to  obey  the  order 
of  Yardmaster  Moore,  under  whom  we  were  working,  and  my 
duties  also  required  me  to  ride  on  the  cars  while  they  were 
being  moved. 

''On  this  night  we  were  making  up  a  transfer  to  take  to 
the  Southern  Pacific  Railway,  and  the  cars  we  had  to  get 
were  on  No.  2  track.  My  station  was  with  the  engine,  called 
'following  the  engine.*    I  worked  up  near  the  engine. 

"The  engine  was  at  the  west  end  of  the  yards,  west  of  track 
No.  2,  with  me  with  it,  and  it  backed  down  east  into  No.  2 
track,  with  me  riding  on  the  footboard  at  the  east  end  of  the 
engine,  to  get  these  cars,  and  we  passed  the  scale  box,  although 
I  did  not  see  it,  and  reaching  the  cars  I  coupled  the  engine  to 
them,  and  not  getting  a  signal  from  the  yardmaster,  who  was 
still  farther  east  of  me,  as  was  also  the  other  switchman,  Wil- 
liams, I  walked  east  down  the  string  of  cars  about  two  car 
lengths,  and  getting  the  signal  I  passed  the  same  to  the 
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en^neer,  and  the  engine  and  cars  started  np  again  going 
west  so  as  to  go  out  on  another  track,  and  as  the  cars  started 
I  got  ap  on  a  box  car  to  ride  down  past  the  switch  at  the  west 
end  of  track  No.  2,  so  as  to  throw  the  switch  and  let  the 
traio  on  another  track. 

''There  is  a  ladder  on  the  side  of  a  box  car,  and  a  step 
called  a  stirrap  under  the  ladder  under  the  bottom  of  the  car, 
and  I  was  holding  on  to  the  ladder  with  my  hands  [illustrat- 
ing by  holding  his  hands  above  his  bead,  as  if  climbing  a 
ladder],  and  my  lantern  was  hanging  on  my  right  arm,  and  I 
was  looking  back  east  for  a  signal  from  the  yardmaster,  as  it 
is  nay  duty  to  do.  I  do  not  know  whether  he  wanted  to  give 
one  or  not,  but  it  is  my  duty  to  be  on  the  lookout,  although 
I  do  not  have  to  look  in  his  direction  all  the  time,  when  my 
right  shoulder  struck  the  scale  box,  and  I  fell  down  between 
the  scale  box  and  the  cars,  and  I  was  dragged  and  badly 
injared.  We  had  probably  eight  or  ten  cars  at  the  time,  and 
I  was  riding  properly  and  hanging  out  a  little  from  the  car, 
which  is  proper,  and  I  was  on  the  north  side  of  the  car,  which 
18  also  proper,  so  as  to  signal  the  engineer." 
The  employee  who  built  the  scales  testified  as  follows: 
''It  is  my  business  to  know  bow  much  a  car  passing  on  a 
side  track  will  clear  the  scale  box,  and  these  tracks  at  this 
place  are  standard  gauge  apart,  and  the  scale  box  is  standard, 
and  as  I  had  to  put  the  scale  box  there  to  facilitate  business 
and  for  convenience,  I  had  no  more  room  because  the  lever  of 
the  scale  is  a  certain  length  to  get  the  fulcrum.  The  tracks 
are  standard,  and  are  not  further  apart  because  there  is  no 
more  room  to  put  them  farther  apart. 
•  •  •  •  .  •  • 

''The  distance  that  I  put  this  scale  box  from  track  No.  2  is 
standard,  and  is  considered  a  safe  and  proper  distance  in 
putting  in  scales  where  the  tracks  are  standard  guage  apart. 

•  •  •  a  •  •  • 

"I  am  bound  to  put  my  scales  in  according  to  the  length 
of  the  lever,  and  if  tracks  are  already  there  and  are 
standard  distance  apart  I  have  a  uniform  and  standard 
distance  from  the  tracks. 

^'We  have  side  tracks  at  most  places  on  each  side  of  the 
scales.  The  tracks  in  this  yard  are  standard  gauge  apart, 
and  where  ground  is  scarce  we  have  to  economize  in  space; 
but  where  ground  is  plenty  the  tracks  can  be  further  apart." 

The  evidence  for  the  company  also  showed  that  the  scales 
in  question  had  been  erected  a  number  of  years  prior  to  the 
happening  of  the  accident  and  after  tracks  Nos.  i  and  2  were 
built.  The  superintendent  of  terminals  of  the  defendant 
company  testified  that  ^'soutb  of  track  No.  4  there  is  a  space 
left  for  four  or  five  more  tracks."  The  same  witness  also 
stated  that  the  customary  position  of  a  switchman  while  rid- 
ing on  a  car  and  ladder  'Ms  to  swing  out  from  the  car  with 
his  body,"  and  that  ''a  well-developed  man  cannot  safely 
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pass  by  the  scale  box  on  track  No.  2,  while  riding  od  a   side 
of  a  car  on  the  ladder,  if  he  hangs  out  from  the  car." 

There  was  evidence  that  at  other  yards  than  the  one  in 
question  the  distances  from  the  side  of  a  standard  box  car  to 
adjoining  scale  boxes  varied  from    i6  Jnches  to  i68  inches. 

Testimony  was  introduced  tending  to  show  that  the  plain- 
tifi,  before  be  was  hur<,  knew  of  the  proximity  of  the  scale 
box  to  track  No.  2.  Concerning  his  employment  and  knowl- 
edge of  the  location  of  the  scales,  plaintiff  testified  that  be 
had  made  one  trip  as  extra  brakeman  in  the  service  of  the 
railway  company  in  January,  1900;  that  in  December,  1901, 
as  brakeman,  he  made  about  one  trip  between  El  Paso  and 
Toyah;  that  he  had  worked  in  the  El  Paso  yards  as  extra 
switchman  two  nights  and  three  days  in  January,  1902,  and 
went  to  work  there  regularly  as  switchman  on  February  i, 
1902.  He  denied  any  recollection  of  ever  having  worked  on 
track  No.  2  during  his  employment  in  January,  1902,  and,  re- 
ferring to  his  employment  in  the  early  days  of  February. 
1902,  plaintiff  says: 

'^  During  the  seven  days  I  worked  for  defendant  we  never 
used  this  No.  2  track  at  the  west  end,  or  near  the  scales, 
and  I  never  saw  a  car  on  track  No.  2,  opposite  the  scales,  and 
never  had  my  attention  called  to  the  distance  between  the 
track  and  scale  box.  I  never  measured  or  appoximated  the 
distance  to  it.  Nothing  ever  occurred  to  attract  my  atten- 
tion to  it. 

•  ...... 

^'I  knew  we  had  to  pass  the  scale  box  at  the  time  I  was 
hurt,  so  as  to  get  to  the  switch  beyond,  but  I  was  not  thinking 
about  it,  and  I  did  not  see  it  when  we  passed  it  going  in 
after  these  cars. 

''The  switch  engine  had  a  headlight  lighted  at  both  ends, 
and  I  was  on  the  footboard  at  the  rear  of  the  engine,  which 
put  me  in  front  while  we  were  backing  into  track  No.  2 
after  the  cars,  but  the  headlights  were  not  very  clean  or 
bright. 

''There  was  nothing  to  hide  the  scale  box  from  my  view; 
it  was  perfectly  open  and  apparent." 

Plaintiff  further  testified : 

"I  knew  the  location  of  the  scale  before  I  was  hurt.  I 
knew  it  was  between  tracks  Nos.  i  and  2,  but  I  did  not  know 
anything  with  reference  to  its  proximity  to  track  No.  2,  and 
did  not  know  it  was  dangerously  close  to  track  No.  2. 

"At  the  time  I  was  hurt,  I  had  no  knowledge  of  the  dis- 
tance between  the  scale  box  and  No.  2  track. 

"I  set  cars  on  the  scale  on  track  No.  i  to  be  weighed,  but 
I  would  be  on  the  north  side  of  the  cars  on  track  No.  i, 
and  as  the  scale  box  is  on  the  south  side  I  could  not  see  it. 
I  had  nothing  to  do  with  the  scale  box  and  had  no  business 
around  it. 

"I  first  learned  the  exact  distance  betweeen  the  scale  box 
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and  the  nearest  rail  of  track  No.  2  a  few  days  ago«  when  I 
went  down  and  measured  it  at  your  (reierring  to  plaintiff's 
attorney)  recommendation. 

''I  was  never  warned  about  the  danger  of  getting  knocked 
ofi  of  cars  by  tbis  scale  box,  and  at  the  time  I  was  hurt  I  was 
attending  to  my  work,  and  thinking  about  my  duties,  and 
looking  for  a  signal  from  the  yardmaster,  and  was  not  think- 
ing about  the  box.  I  did  not  see  it  immediately  prior  to  the 
time  I  struck  it. 

'^The  scale  box  was  at  the  same  place,  when  I  struck  it,  as 
it  was  when  I  first  went  to  work  for  defendant." 

The  evidence  was  closed  by  the  ofier  on  behalf  of  the  com- 
pany of  portions  of  a  written  application  by  plaintiff  for  em- 
ployment as  brakeman,  dated  February  22,  1900.  After 
stating  that  the  plaintiff  identified  the  application,  the  bill  of 
exceptions  recites  as  follows: 

^'Defendant  then  offered  in  evidence  the  following  portions 
of  said  application,  consisting  of  questions  and  the  answers 
thereto  written  by  the  plaintiff,  for  the  purpose  of  showing 
that  plaintiff  had  notice  of  the  location  of  said  track  scale 
box,  and  that  he  was  in  danger  of  being  knocked  off  of  a  car 
when  passing  the  same: 

''Q.  'Do  you  make  this  application  for  employment  in 
train  service^  realizing  the  hazardous  nature  of  such  employ- 
ment, understanding  that  it  is  necessary  in  operating  this 
railway  for  the  company  to  have  overhead  and  truss  bridges 
at  certain  points  on  the  line;  also  coal  chutes,  track  scale 
boxes,  water  tanks,  coal  houses,  platforms,  sheds,  roofs,  and 
other  overhead  and  side  structures,  and  that  in  performance 
of  the  duties  for  which  you  are  employed  you  are  liable  to 
receive  injuries  by  being  knocked  off  the  side  or  top  of  cars 
unless  you  use  due  care  to  avoid  injury  thereby?' 

"A.  'Yes.' 

''Q.  'Do  you  agree  to  acquaint  yourself  with  the  location 
of  all  overhead  and  truss  bridges,  as  well  as  the  location  of  all 
other  structures  along  the  line  of  the  road?' 

"A.  'Yes.' 

"Q.  'Do  you  understand  that  no  officer  or  employee  of 
this  company  is  authorized  to  request  or  require  you  to  use 
defective  tracks,  cars,  machinery,  or  appliances  of  any  kind, 
and  tbat  when  you  do  so  you  assume  all  risk  of  injury  there- 
from?' 

"A.  'Yes.' 

"Q.  'Do  you  understand  that  this  company  desires  to  em- 
ploy only  experienced  men  in  the  service,  and  does  not  un- 
dertake to  educate  inexperienced  men?' 

"A.  'Yes.' 

"Counsel  for  plaintiff  objected  to  the  said  testimony  for 
the  reason  that  it  was  irrelevant  and  immaterial,  and  that 
plaintiff  had  made  this  application  and  entered  the  employ 
of  defendant,  and  afterwards  resigned,  and  again  entered  the 
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employ  of  the  defeodant  some  two  years  later,  witbont  mak- 
ing another  application,  and  also  because  it  was  an  effort  on 
the  part  of  defendant  to  limit  its  liability  for  its  own  negli- 
gence, and  void,  as  against  public  policy,  and  because  the 
particular  location  of  this  track  scale  box  is  not  given ;  and 
the  court  having  sustained  plaintiff's  objections,  and  excluded 
said  testimony,  the  defendant  then  and  there  excepted  to  the 
action  of  the  court  in  excluding  said  evidence,  and  tenders 
this,  its  bill  of  exceptions,  which  is  allowed,  signed,  and 
sealed  by  the  court." 

The  first  assignment  of  error  assails  the  affirmance  by  the 
court  of  appeals  of  the  action  of  the  trial  court  in  refusing  to 
risceive  in  evidence  the  matter  just  referred  to. 

These  excerpts  were  offered  in  evidence,  as  stated  in  the 
bill  of  exceptions,  "for  the  purpose  of  showing  that  plaintiff 
had  notice  of  the  location  of  said  track  scale  box,  and  that 
he  was  in  danger  of  being  knocked  off  a  car  when  passins: 
the  same." 

The  application  was  made  in  February,  1900,  and  was  for 
employment,  not  as  switchman,  but  as  brakeman.  The  em- 
ployment of  the  plaintiff  with  the  defendant  company  follow- 
ing the  application  was  in  December,  igoi,  when  the  plaintiff, 
as  a  brakeman,  made  about  a  dozen  trips  between  El  Paso 
and  a  place  called  Toyah.  His  subsequent  employment  as 
switchman  commenced  but  a  short  time  before  the  happen- 
ing, in  February,  1902,  of  the  accident  complained  of. 

We  think  the  trial  court  rightly  excluded  the  offered  evi- 
dence. In  the  first  place,  the  plaintiff  had  testified  that  be- 
fore the  accident  he  had  knowledge  of  the  existence  of  the 
scale  box.  In  the  next  place,  while  undoubtedly  the  state- 
ments in  the  application  tended  to  show  that  the  plaintiff 
was  aware  of  the  generally  hazardous  nature  of  the  employ- 
ment, and  the  necessity  of  the  exercise  of  care  in  working 
with  and  about  the  instrumentalities  employed  by  the  com- 
pany in  the  operation  of  its  railroad,  the  recognition  of  these 
facts  by  the  plaintiff,  and  his  agreement  to  acquaint  himself 
with  the  location  of  bridges  and  other  structures  on  the  line 
of  the  road,  did  not  tend  to  establish  notice,  communicated 
to  the  plaintiff,  that  the  defendant  company  had  not  exer- 
cised due  care  in  placing  scales  or  scale  boxes  on  its  tracks^ 
or  that  the  company  had,  by  its  negligence,  increased  the 
ordinary  hazards  to  be  expected  from  the  use  of  such  structures^ 
and  that,  by  the  exercise  of  ordinary  care  on  his  part,  plain- 
tiff could  not  escape  injury.  The  evidence  was  therefore  im- 
material in  the  light  of  the  issue  upon  which  the  jury  had  to 
pass. 

At  the  close  of  all  the  evidence  the  defendant  company  re- 
quested the  court  to  charge  the  jury  to  return  a  verdict  for 
the  defendant,  and  to  the  overruling  of  such  motion  the  de- 
fendant company  duly  excepted.  The  second  assignment 
alleges  error  in  the  affirmance  by  the  court  of  appeals  of  the 
action  of  the  trial  court  denying  this  motion. 
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The  right  to  have  the  jury  instructed  to  find  for  the  com- 
pany was  based  upon  the  following  contention: 

''a.  Because  the  undisputed  evidence  established  that  said 
track  scale  box  was  erected  in  the  defendant's  yard»  and» 
under  the  circumstances,  in  a  reasonably  safe  place,  and  at  a 
reasonably  safe  distance  and  location  from  track  No.  2,  on 
which  track  plaintiff  was  riding  at  the  time  he  was  injured. 

^'b.  Because  plaintiff  testified  he  knew  of  the  location  of 
the  track  scale  box  and  the  location  of  track  No.  2  with  refer- 
ence to  said  track  scale  box,  on  which  track  No.  2  he  was 
riding  at  the  time  he  was  hurt,  and  because  the  undisputed  evi- 
dence shows  that  the  track  scale  box  and  the  danger  of  the  same 
was  open  and  obvious  to  the  view  of  plaintiff,  and  that  neither 
the  track  scale  box  nor  the  dangers  thereof  were  hidden  or 
latent,  and  plaintiff  was  presumed  to  know  the  danger,  and 
assnmed  the  risks  thereof. 

*'c.  Because  the  uncontroverted  testimony  established  the 
fact  that  plaintiff  knew  of  the  location  of  the  track  scale  box, 
and  location  of  said  track  No.  2  with  reference  to  said  track 
scale  box,  on  which  track  he  was  riding  at  the  time  he  was 
hurt,  and  that  the  track  scale  box  and  the  dangers  of  the 
same  were  open  and  obvious  to  the  view  of  plaintiff,  and  not 
hidden  or  latent,  and  plaintiff  was  presumed  to  know  the 
danger,  and  assumed  the  risk." 

The  motion  was  properly  overruled.  So  far  from  it  being 
the  fact,  as  asserted,  that  the  evidence  established  indis- 
putably the  existence  of  the  grounds  upon  which  the  motion 
was  based,  the  record  shows  that  there  was  evidence 
tending  to  establish  that  the  track  scale  box  was  not  erected 
in  a  reasonably  safe  place,  and  that,  although  the  plaintiff 
knew  that  the  scale  box  was  situated  adjacent  to  track  No. 
2,  he  did  not  know  that  it  was  so  near  that  it  could  not  be 
passed,  in  the  performance  of  his  duties  as  a  switchman, 
without  danger.  This  is  apparent  when  it  is  borne  in  mind 
that  the  plaintiff  testified,  in  substance,  that  prior  to  th^ 
accident  be  had  not  closely  inspected  the  scale  box  or  taken 
measurements  of  the  distance  from  the  box  to  the  north  rail 
of  track  No.  2,  and  that  he  did  not  do  more  than  cursorily  ob- 
serve the  structure  from  a  distance,  and  that  he  was  unaware 
of  the  nearness  of  the  scale  box  to  the  north  rail  of  track  No. 

2. 

Prima  facie,  the  location  of  scales  where  the  tracks  were 
only  the  standard  distance  apart,  and  where  a  space  of  less 
than  2  feet  was  left  for  the  movements  of  a  switchman  be- 
tween the  side  of  a  freight  car  and  the  scale  box,  encumbered, 
as  he  would  be  in  the  nighttime,  with  a  lantern  employed  for 
the  purpose  of  signaling,  did  not  incontestably  establish  the 
performance  by  the  defendant  company  of  the  duty  imposed 
upon  it  to  use  due  care  to  provide  a  reasonably  safe  place  for 
the  use  of  the  switchmen  in  its  employ.  And  so  far  from  the 
proof  making  it  certain  that  the  necessity  of  the  situation 
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required  the  erection  of  the  structure  between  tracks  Nos.  i 
and  2  as  existing,  there  was  proof  that  the  railway  company 
owned  unoccupied  ground,  intended  for  other  tracks,  to  the 
south  of  track  No.  4,  justifying  the  inference  that  the  dis- 
tance between  tracks  Nos.  i  and  2  might  have  been  increased, 
and  the  employment  of  the  scales  thus  rendered  less 
hazardous  to  switchmen,  or  that  the  scales  might  have  been 
removed  to  a  safer  location. 

It  was,  therefore,  properly  a  question  for  the  determination 
of  the  jury  whether  or  not  the  scales  were  maintained  in  a 
reasonably  safe  place,  and  if  not,  whether  the  plaintiff  had 
notice  thereof.  The  court  of  appeals  was  of  opinion,  and 
rightly  we  think,  that  the  dangerous  contiguity  of  the  scale 
box  to  track  No.  2,  and  the  extra  hazard  to  switchmen  re- 
sulting therefrom,  was  not  so  open  and  obvious  on  other  than 
a  close  inspection,  as  to  justify  taking  from  the  jury  the  de- 
termination of  the  question  whether  there  bad  been  an 
assumption  of  the  ri^k.  The  plaintiff  was  entitled  to  assume 
that  the  defendant  company  had  used  due  care  to  provide  a 
reasonably  safe  place  for  the  doing  by  him  of  the  work  for 
which  he  had  been  employed,  and  as  the  fact  that  the  de- 
fendant company  might  not  have  performed  such  duty  in  re- 
spect to  the  scale  box  in  question  was  not  so  patent  as  to  be 
readily  observable,  the  court  could  not  declare,  in  view  of 
the  testimony  of  the  plaintiff  as  to  his  actual  want  of  knowl- 
edge of  the  danger,  that  he  had  assumed  the  hazard  incident  to 
the  actual  situation.  Choctaw,  O.  &  G.  R.  Co.  v.  McDade, 
191  U.  S.  64,  68,  48  L.  Ed.  96,  100,  24  Sup.  Ct  Rep.  24. 

The  remaining  assignment  of  error  questions  the  correct- 
ness of  the  following  portion  of  the  charge  to  the  jury: 

''The  defendant  claims  that  the  plaintiff  knew  of  the  exist- 
ence and  location  of  the  scale  box  with  which  he  came  in 
contact,  and  that,  by  continuing  in  the  work,  with  such 
knowledge,  he  assumed  all  risks  incident  to  and  arising  out 
of  his  employment.  Upon  this  point  you  are  instructed  that, 
if  you  believe  from  the  testimony  that  prior  to  the  plaintiff's 
injuries  he  knew  of  the  existence  and  location  of  the  scale 
box,  and  of  the  danger  incident  to  the  discharge  of  his  duties 
while  passing  the  same  on  a  moving  train,  if  danger  there 
was;  or  if,  knowing  of  the  location  of  the  structure,  the  dan- 
ger to  the  employees  while  in  the  usual  discharge  of  their 
duties  was  apparent,  that  is,  open  to  observation, — then  you 
are  instructed  that  the  plaintiff,  by  continuing  in  the  employ- 
ment of  the  defendant  without  complaint,  assumed  such 
risks,  and  he  would  not,  therefore,  be  entitled  to  recover.  lo 
this  connection  you  are  further  instructed  that  the  mere 
fact  that  the  plaintiff  knew  of  the  existence  and  location  of 
the  scale  box  would  not,  as  a  matter  of  law,  charge  him  with 
knowledge  of  the  danger,  if  such  danger  there  was,  due  to  its 
proximity' to  the  north  rail  of  track  No.  2,  and  whether  he 
knew  of  the  danger  is  a  question  of  fact  for  you  to  determine 
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from  a  consideration  of  all  the  facts  and  circatnstances  in  evi* 
dence." 

The  groands  of  the  objection  to  the  charge  being  thas 
stated : 

^'Because  the  proof  showed  that  plaintiff  knew  of  the  loca* 
tioD  of  the  track  scale  box,  and  of  track  No.  2,  on  which  he 
was  riding  at  the  time  he  was  hnrt,  in  reference  to  a  scale 
box,  and  that  the  same  and  the  location  thereof  was  open 
and  obvious  to  plaintiff's  view,  and,  being  an  experienced 
brakeman,  he  was  charged  with  notice  that  riding  on  the  cars 
as  be  did  was  dangerous,  and  he  assumed  the  risks  thereof, 
and  the  court  should  have  so  charged  the  jury." 

This  assignment  but  reiterates  contentions  made  in  connec- 
tioo  with  the  assignment  based  on  the  alleged  error  in 
overruling  the  motion  for  judgment.  As  we  have  already 
decided  that  knowledge  of  the  increased  hazard  resulting 
from  the  dangerous  proximity  of  the  scale  box  to  the  north 
rail  of  track  No.  2  could  not  be  imputed  to  the  plaintiff  simply 
because  he  was  aware  of  the  existence  and  general  location 
of  the  scale  box,  it  was  for  the  jury  to  determine,  from  a  con- 
sideration of  all  the  facts  and  circumstances  in  evidence, 
whether  plaintiff  had  actual  knowledge  of  the  danger. 

We  find  no  error  in  the  judgment  of  the  Circuit  Conn  of 
Appeals,  and  it  is  affirmed. 


CONINE  V.  OLYMPIA   LOGGING  CO. 

(Supreme  Court  of  Wuhington,  Dec.  22,  1904.) 

[78  Pac.  Rep.  932.] 

Injury  to  Emplo/ee— Concurring  Negllgsnce  of  Master  and  Fallow 
Servant.* 
Plaintiff  waa  engaged  in  attaching-  to  a  cable  logs  which  were  being 
dragged  to  defendant's  logging  camp  by  an  engine.  There  waa  a  sig- 
nal wire  or  rope  from  the  engine  to  the  place  where  plaintiff  waa  work- 
ing to  advise  the  engineer  to  start  the  engine.  Plaintiff  was  working 
60  rods  from  the  engine,  and  waa  not  yisible  thereform,  but  there  waa 
no  signal  provided  for  the  engineer  to  advise  the  plaintiff  that  the 
engine  would  start.  Plaintiff  was  injured  by  the  negligence  of  the 
engineer  in  starting  the  engine  without  signal  from  the  plaintiff,  but 
his  injuries  could  have  been  avoided  by  the  defendant  providing  a  sig- 
nal for  use  by  the  engineer :  held^  that  the  negligence  of  the  engineer 
and  that  of  the  defendant  concurred  to  produce  the  plaintiff's  injuries, 
and  hence  defendant  was  liable  therefor. 

Fellow  Servants — Different  Department  Limitation—Engineer,  and 
Employee  Adjusting  Chain  to  Logs  to  be  Dragged  by  Engine,  t 
The  plaintiff  and  the  engineer  were  so  remote  from  each  other  that 
they  had  no  connective  influence  by  which  one  fellow  servant  is 
required  to  guard  himself  against  the  neglect  of  another,  and  hence  the 
fellow-servant  rule  would  not  prevent  defendant's  liability  attaching 
for  the  injuries  to  plaintiff . 

*8ee  foot-note  appended  to  Illinois  So.  Ry.  Co.  v.  Marshall  (111.),  13 
R.  R.  R.  95,  36  Am.  &  Bng.  R.  Cas.,  N.  S.,  95  ;  Hicks  v.  Southern  Pac. 
Co.  (Utah.),  12  R.  R.  R.  332,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  332. 

tSee  foot-note  appended  to  Indianapolis,  &  G.  R.  T.  Co.  v.  Foreman 
(Ind.),  11  R.  R.  R.  214,  34  Am  &  Eng.  R.  Cas.,  N.  S.,  214. 


388       Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S 

Conine  v.  Olympia  Jigging  Co 

Appeal  from  Saperior  Coart»  Thurston  CouQty;  O.  V. 
Linn,  Judge. 

Action  by  Cloyce  D.  Conine  against  the  Olympia  Logging 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Phil.  Skillman  and  J.  W.  Bobinson,  for  appellant. 
Israel  &  Mackay,  for  respondent. 

HADLEY,  J.  Appellant  brought  this  action  to  recover 
damages  for  injuries  received  while  he  was  working  in  re- 
spondent's logging  camp.  The  complaint  avers  that  in  the 
prosecution  of  its  business  the  respondent  used  modern  log- 
ging appliances,  in  the  way  of  machinery  and  cables  to  drag 
the  logs  from  the  places  where  they  were  cut  in  the  woods  to 
the  places  where  they  were  loaded  on  the  cars  for  transporta- 
tion to  the  market ;  that  a  donkey  engine  was  used  for  drag- 
ging the  logs  upon  the  ground,  and  that  by  means  of  a  cable 
the  engine  was  connected  with  the  logs  some  distance  from 
it;  that  a  signal  wire  or  rope  was  strung  from  the  engine  to 
the  place  where  the  cable  was  fastened  to  the  logs,  so  that 
respondent's  employees  in  charge  of  the  work  of  attaching 
the  cable  to  the  logs  could  give  a  signal  to  the  engineer  at  the 
engine,  thus  notifying  him  that  all  was  in  readiness  for 
the  engine  to  start  and  drag  the  logs;  and  that  such  a  signal 
wire  or  rope  was  used  at  the  time  the  appellant's  injuries 
were  received,  and  that  it  furnished  the  only  means  of  signal- 
ing from  the  location  of  the  logs  in  the  woods  to  the  engineer 
at  the  engine;  that,  under  the  rule  established  by  respond- 
ent company,  the  engineer  was  required  to  await  the  signal 
before  starting  the  engine  and  moving  the  logs;  that  appel- 
lant was  engaged  in  attaching  the  cable  to  logs,  and  before  he 
had  finished  the  work  of  attaching  it  to  certain  logs,  before 
he  was  ready  to  give  or  did  give  any  signal,  and  without  any 
warning  whatever  to  appellant,  the  engineer  started  the 
engine,  and  appellant  was  thereby  injured.  It  is  further 
averred  that  the  place  where  appellant  was  injured  was  6o 
rods  distant  from  the  location  of  the  engine,  and  could  not 
be  seen  from  the  place  of  the  engine;  that  the  aforesaid 
signal  wire  or  rope  was  the  only  means  provided  for  commu- 
nication between  the  two  points;  that  the  respondent  negli- 
gently failed  to  provide  any  means  by  which  the  engineer 
could  signal  the  appellant  that  he  was  about  to  start  the 
engine,  so  that  appellant  could  protect  himself  from  injury. 
Respondent  demurred  generally  to  the  complaint,  and  the 
demurrer  was  sustained.  Appellant  stood  upon  the  com- 
plaint, refusing  to  plead  further,  and  judgment  was  there- 
upon entered  dismissing  the  action.  The  plaintiff  has 
appealed. 

Respondent  urges  that  the  complaint  discloses  no  negli- 
gence on  its  part,  and  that  any  negligence  which  appears 
is  clearly  that  of  a  fellow    servant.     Negligence    of    the 
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engineer  is  alleged,  and,  while  appellant  asserts  in  bis 
brief  that  respondent  was  negligent  in  having  employed  an 
incompetent  engineer,  yet  he  neither  alleged  in  the  com- 
plaint that  the  engineer  was  in  fact  incompetent,  nor  that 
the  respondent  continued  him  in  its  employ  when  it  knew  or 
shonld  have  known  that  he  was  incompetent.  The  com- 
plaint therefore  tenders  no  issue  as  to  the  incompetence  of 
the  engineer. 

It  is  also  averred  that  the  appliances  which  were  used  by 
respondent  were    modern,   and    that    allegation,   standing 
alone,  would  seem  to  negative  the  idea  that  there  was  any 
negligence  in  furnishing  proper  appliances.    The  additional 
allegation,  however,  that  respondent  negligently  failed  to  pro- 
vide any  appliance  by  which  the  engineer  could  signal  the 
man  at  the  logs,  materially  modifies  the  former  one.     What  is, 
at  least  by  the  pleader,  called  ''negligence,"  is  thus  directly 
charged  to    respondent     It     remains    to    be     determined 
whether  the  fact  characterized  in  the  pleading  as  being  neg- 
ligence should  be  held,  as  a  matter  of  law,  not  to  be  such. 
This  necessarily  calls  for  an  analysis  of  the  relative  situation 
of   the  persons  concerned.    The  respondent  was  the    em- 
ployer of  both  the  engineer  and  appellant,  and  each  was  at 
the  post  assigned  to  him  by  his  employer.    They  were  dis- 
tant from  each  other  60  rods.     Intervening  things  obstructed 
the  view  from  one  to  the  other.     This  method  of  prosecut- 
ing the  business  has  been  adopted  and  directed   by  respond- 
ent.    To  meet  the  emergencies  of  this  peculiar  situation, 
respondent  had  provided  means  for  signals  from  the  location 
of  the  logs  to  the  engineer;  but,  from  the    complaint,  it 
appears  that  no  contrivance  was  supplied  by  which  the  engi- 
neer could  signal  the  men  at  the  logs.    As  against  demurrer, 
at  least,  the  complahit  seems  sufficiently  to  charge  that  an 
available  appliance  could  have  been  as  successfully  supplied 
for  one  purpose  as  for  the  other.     The  charge  is  that  the 
engine  was  started  without  any  signal  or  warning  to  appel- 
lant, and  that  by  reason  thereof  he  was  injured.     He  was 
certainly  without  fault,  under  the  circumstances  detailed  in 
the  complaint.     He  could  not  see  the  engine  or  the  engineer. 
His  work  necessarily  placed  him  in  contact  with  the  dan- 
gerous surroundings,  and  it  was  the  duty  of  respondent  to 
furnish  as  reasonably  safe  contrivances  to  guard  him   against 
danger  as  the  circumstances  and  nature  of  the  business  in 
hand  would  permit.     If  appellant  had  been  warned  that  the 
engine  was  about  to  start,  it  must  be  assumed  here  that  he 
would  have  escaped  injury.     His  injuries  were  caused  by  the 
starting  of  the  engine.     The  engineer  being  provided  with 
no  means  to  give  warning  that  he  was  about  to  start  the 
engine,  then,  whether  the  start  was  rightfully  or  wrongfully 
made  on  his  part,  or  whether  it  was  done  under  some  mis- 
apprehension or  misunderstanding,  the  fact  remains  that,  if 
signaling  means  had  been  provided,  he  could  have  signaled 
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appellant  that  the  eogioe  was  about  to  start,  and  thus  have 
given  him  notice  to  remove  himself  from  the  place  of  dan- 
ger. While  the  complaint  charges  negligence  of  the  engi- 
neer, yet  it  does  not  charge  that  bis  negligence  was  the  sole 
proximate  cause  of  the  accident.  The  eflect  of  all  the  allega- 
tions, taken  together,  is  to  charge  that  the  negligence  of  the 
engineer  was  a  concurring  cause  with  negligence  of  the  re- 
spondent. In  Costa  V.  Pacific  Coast  Company,  26  Wash. 
138,  66  Pac.  398,  this  court  said:  ''In  other  words,  it  is  not 
clear  that  Castrania,  if  negligent  as  a  matter  of  law,  was  the 
sole,  direct,  proximate  cause  of  the  accident;  but  his  acts 
may  be  viewed,  rather,  as  a  concurring  cause  with  the  negli- 
gence of  appellant.  The  rule  seems  to  be  that  the  negligence 
of  a  fellow  servant  does  not  excuse  the  master  from  liability 
to  a  co-servant  for  an  injury  which  would  not  have  hap- 
pened, had  the  master  performed  his  duty."  See,  also, 
Brabon  v.  Seattle,  29  Wash.  6,  69  Pac.  36$.  Moreover,  the 
situation  outlined  in  the  complaint  may  be  said  to  come 
within  the  rule  declared  in  Cooper  v.*  Mullins,  30  Ga.  146,  76 
Am.  Dec.  638.  In  that  opinion,  after  stating  the  general  rule 
to  be  that  one  injured  by  the  negligence  of  a  servant  in  his 
master's  business  is  entitled  to  redress,  it  is  said  that  the 
railroad  company  in  the  case  claimed  an  exception  to  the 
rule  as  against  other  servants  of  the  same  master.  The  ex- 
ception to  the  rule  is  conceded  by  the  court,  and,  after  stating 
the  reason  for  it,  the  opinion  continues:  ''This  reason  can 
have  no  application  to  employees  whose  situations  allow 
them  no  connective  influence  over  each  other.  •  *  *  ^ 
follows,  therefore,  that  the  cases  to  which  this  exception  ap- 
plies are  only  those  where  the  servant  receiving  the  injury  is 
engaged  with  the  servant  inflicting  it  in  a  common  business, 
where  he  has  an  opportunity  to  exercise  a  preventive  care 
over  his  negligence."  The  above  case  wascited  approvingly 
upon  this  point  in  Hammarberg  v.  St.  Paul  &  Tacoma  Lum- 
ber Co.,  19  Wash.  ^37,  S3  Pac.  727;  Bateman  v.  Peninsular 
Ry.  Co.,  20  Wash.  133,  54  Pac.  996;  Uren  v.  Golden  Tunnel 
Mining  Co.,  24  Wash.  261,  64  Pac.  174.  We  think  the 
doctrine  of  the  cited  Georgia  case,  repeatedly  approved  by 
this  court,  applies  to  the  case  stated  in  the  complaint  now 
before  us.  The  situation  alleged,  as  we  have  seen,  was  such 
that  appellant  could  not  see  the  engineer,  and  had  not  an 
opportunity  to  exercise  any  preventive  influence  over  him, 
or  to  guard  himself  against  the  act  of  starting  the  engine  at 
the  time  it  was  done.  They  were  neither  in  sight  nor  within 
reasonable  hearing  distance  of  each  other.  While  the  work 
of  each  was  directed  to  a  common  end,  yet  they  were  so  re- 
mote from  each  other  that  they  had  no  opportunity  for  the 
connective  influence  by  which  one  fellow  servant  is  required 
to  guard  himself  against  the  neglect  of  another,  and  it  ap- 
pears that  sufficient  means  for  so  doing  had  not  been  supplied 
by  respondent. 
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For  the  foregoJnis  reasons,  we  believe  the  complaint  is 
snfBcient  as  against  demurrer,  and  that  it  states  a  cause  of 
action.  The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer. 

DUNBAR.  ANDERS,  and  MOUNT.   JJ.,  concur. 


CENTRAL  OF  GEORGIA  RY.  CO.   v.  MORRIS. 

(Supreme  Court  of  Georgia,  Dec.  20, 1904.) 

[49  8.   E.  Rep.  606.] 

Master  and  Servant— Assault  by  Servant.* 

A  railroad  company  ia  not  liable  in  dama^fea  for  an  assault  and  bat- 
tery committed  upon  an  intruder  on  its  premises  by  an  ag'ent  or 
employee  who  at  the  time  was  acting,  not  within  the  scope  of  his 
employment,  but  wholly  outside  of  the  general  authority  with  which  he 
had  been  clothed  by  the  company. 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Floyd  County;  W.  M*  Henry, 
Judge. 

Action  by  T.  C.  Morris  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

J.  Branham  and  McHenry  &  Maddox,  for  plaintiff  in  error. 
Seaborn  &  Barry  Wright,  for  defendant  in  error. 

EVANS,  J.  The  error  assigned  in  the  bill  of  exceptions 
sued  out  in  this  case  is  that  the  court  below  overruled  a 
demurrer  to  the  plaintiff's  petition  as  amended  at  the  trial. 
The  allegations  of  fact  upon  which  the  plaintiff  sought  to  re- 
cover were  substantially  as  follows:  On  October  <,  1902, 
plaintiff  went  onto  the  platform  of  defendant's  freight  depot, 
at  the  request  and  invitation  of  a  policeman  of  the  city  of 
Rome,  for  the  purpose  of  pointing  out  to  the  policeman  a 
man  in  the  company's  employ  whom  the  policeman  desired 
to  arrest  for  a  violation  of  an  ordinance  of  that  city.  While 
standing  on  the  platform,  the  plaintiff  was  approached  by 
one  J.  C.  O'Dell,  ''an  employee  of  defendant  in  the  capacity 
of  trainmaster,"  who  said  to  him, ''I  told  you  not  to  come 
around  here  again,  bothering  my  men,"  or  words  of  similar 
import;  meaning  that  he  had  told  plaintiff  not  to  bother  the 
employees  of  the  defendant  who  were  under  his  direction  and 
control,  and  implying  that  plaintiff  was  at  the  time  bothering 
an  employee  who  was  uader  his  control  and  direction. 
After  so  addressing  plaintiff,  O'Dell  violently  assaulted  him 
and  threw  him  off  the  platform  into  the  street,  a  distance  of 
four  feet,  in  the  presence  of  many  bystanders,  and  in  a  place 

*8ee  fooMaote  appended  to  Letts  v.  Hoboken  R.,  W.  &  S.  Con.  Co. 
(K.  J.),  11  R.  R.  R.  139,  34  Am.  Eng.  R.  Cas.,  N.  S.,  139. 
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fully  exposed  to  view  by  the  pablic,  and  O'Dell  at  the  same 
time  cursed  and  abused  plaintiff.  The  said  ''J.  C.  O'Dell 
was  an  employee  of  defendant  in  capacity  of  trainmaster,  as 
aforesaid,  whose  duty  was  to  exercise  a  general  supervision 
over  all  trainmen  and  operators,  and  to  report  all  neglect  of 
duty  on  the  part  of  employees."  The  assault  upon  plaintiff 
was  made  because  he  had  come  there  for  the  purpose  of 
pointing  out  to  the  policeman  an  employee  and  trainman 
who  was  under  the  contol  of  O'Dell,  and  ''said  0*Dell  was 
acting  in  his  capacity  as  trainmaster,  as  aforesaid,  and  not  in 
his  individual  capacity."  The  plaintiff  was  greatly  em- 
barrassed and  humiliated  by  the  unlawful  and  violent  battery 
committed  upon  him,  and  bis  feelings  were  thereby  wounded, 
and  he  asks  for  $2,000  damages. 

It  is  unnecessary  to  set  forth  the  special  grounds  of  the  de- 
fendant's demurrer,  for,  in  the  view  we  take  of  the  case,  the 
general  demurrer  to  the  plaintiff's  petition  should  have  been 
sustained. 

The  plaintiff  did  not  go  upon  the  premises  of  the  company 
at  its  invitation,  express  or  implied,  but  upon  the  invitation 
of  a  policeman.  There  is  no  pretense  that  the  plaintiff  had 
any  business  to  transact  with  the  company.  In  this  respect 
the  case  differs  very  materially  from  those  of  Christian  v. 
Ry.  Co.,  79  Ga.  460,  7  S.  E.  216;  Columbus  &  R.  Ry.  Co. 
V.  Christian,  97  Ga.  56,  2;  S.  E.  411;  and  Ga.  R.  Co.  v. 
Richmond,  98  Ga.  495,  25  S.  E.  565.  Accordingly  the  company 
owed  to  the  plaintiff  no  affirmative  duty  of  protection  against 
an  unprovoked  assault  by  one  of  its  employees,  and  cannot  be 
held  liable  in  damages  for  a  battery  committed  by  an 
agent  or  employee  who  acted  outside  of  the  scope  of  his 
authority  and  upon  his  individual  responsibility.  Ga.  R. 
Co.  V.  Wood,  94  Ga.  124,  21  S.  E.  288,  47  Am.  St.  Rep.  146; 
Lynch  v.  R.  Co.,  113  Ga.  1105,  39  S.  E.  411,  54  L.  R.  A.  810. 
The  plaintiff  was  a  mere  intruder,  and  the  company  had  a 
right  to  insist  upon  his  departure.  If  he  persisted  in  remain- 
ing, the  company  could  lawfully  use  such  force  as  was  rea- 
sonably necessary  to  eject  him  from  its  premises.  Hammond 
V.  Hightower,  82  Ga.  290,  9  S.  E.  iioi.  This  right  could 
be  exercised  by  any  agent  to  whom  the  company  had 
delegated  the  power  to  exercise  it;  the  company  being 
responsible,  of  course,  for  any  abuse  of  such  power 
by  its  agent.  But  it  does  not  appear  that  O'Dell,  the 
employee  who  assaulted  the  plaintiff,  was  an  agent  to  whom 
the  company  had  delegated  its  right  to  eject  intruders  from 
its  premises.  We  are  informed  by  the  plaintiff's  petition  that 
O'Dell  was  assuming  to  act,  not  in  his  individual  capacity,  but 
in  his  capacity  as  trainmaster.  His  official  designation  does 
not  warrant  the  inference  that  he  was  placed  by  the  com- 
pany in  charge  of  its  premises,  and  had  either  express  or  im- 
plied power  to  determine  who  were  intruders,  and  to  protect 
the  company's  interests  by  ejecting  persons  whom  he  believed 
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came  there  for  the  purpose  of  bothering  the  employees  placed 
ander  his  control  and  direction.  Therefore  that  he  assumed 
to  act  in  his  ofiBcial  capacity,  rather  than  as  an  individual, 
cannot  be  regarded  as  sufficient  to  render  the  company  liable 
for  bis  actions.  The  important  thing  to  be  considered,  and 
that  upon  which  the  right  of  the  plaintiff  to  recover  depends, 
is  whether  or  not  O'Dell  acted  within  the  scope  of  the  busi- 
ness for  the  transaction  of  which  he  was  employed.  As 
to  this  all-important  matter,  the  plaintiff  simply  alleges  that 
the  trainmaster's  ''duty  was  to  exercise  a  general  supervision 
over  all  trainmen  and  operators,  and  to  report  all  neglect  of 
duty  on  the  part  of  employees."  There  is  in  the  petition 
DO  hint  that  O'Dell  was  held  out  by  the  company  as  an  agent 
anthorized  to  deal  in  its  behalf  with  the  general  public  in 
any  manner  whatsoever,  or  to  perform  for  it  any  service 
save  that  of  exeicising  a  general  supervision  over  a  particular 
branch  of  its  internal  affairs.  The  company  had  a  right  to 
thus  limit  the  field  of  his  usefulness.  It  was  not  bound  to 
appoint  him  its ''casual  ejector."  That  it  ever,  in  point  of 
fact,  clothed  him  with  authority  to  take  any  action  with  re- 
spect to  persons  coming  upon  its  premises,  at  or  without  its 
invitation,  does  not  appear.  The  plaintiff's  petition  is  lack*^ 
ing  in  one  of  the  essential  ingredients  necessary  to  a  cause 
of  action  against  the  defendant  company  for  the  tort  com- 
plained of,  and  should  have  been  dismissed  on  general  de- 
murrer. 
Judgment  reversed.     All  the  Justices  concur. 


VROOMAN  V.  NORTH  JERSEY  ST.  RY.    CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Not.  15,  1904.) 

[59  Ati.  Rep.  459.] 

Collision  between  Street  Car  and  Another  Vehicle— Contributory  Neg- 
ligence— Right  to  Assume  That  Car  Will  Not  Continue  to   Run  at 
Excessive  8peed>* 
The  driver  of  a  truck  is  not  g'uilty  of  negligence,  as  a  matter  of  law, 
in  attempting  to  cross  a  street  railway  track  in  front  of  a  trolley  car  550 
feet  away,  which  is  approaching  him  at  a  very  great  rate  of  speed.    He 
has  the  right  to  assume  that  the  car  is  furnished  with  appliances  to 
reduce  speed  and  to  stop,  and  with  a  motorman  to  make  use  of  such 
appliances,  and  that  the  car  will  not  continue  to  run   in  violation  of  the 
law  limiting  the  speed  of  vehicles  in  public  streets  to  that  which  is 
compatible  with  a  safe  use  thereof  by  other  vehicles. 

Directing  Verdict. 
In  an  action  for  damages  resulting  from  an  injury  caused  by  negli- 

*See  generally,  footrnote  appended  to  Louisville  Ry.  Co.  v»  Colston 
(Ky.).  12R.  R.  R.  668,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  668  ;  foot-note 
appended  to  Anniston  Electric  &  Gas  Co.  v,  Hewitt  (Ala.),  12  R.  R.  R. 
312,  as  Am.  &  Eng.  R.  Cas.,  N.  S.,  312. 

As  to  the  duty  to  stop,  look,  and  listen  before  crossing  street  railways. 
Bee  foot-note  appended  to  Ilzkowwitz  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  12  R.  R.  R.  583, 35  Am.  &  Eng.  R.  Cas.,  N.  S.,  583. 
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srence,  it  ia  the  duty  of  the  trial  judg-e,  when  requested  to  nonsuit  or 
direct  a  verdict,  to  determine  whether  any  facts  have  been  established 
by  evidence  from  which  neg-li^'ence  may  be  reasonably  inferred.  If  the 
real  facts  have  not  been  established  by  the  evidence,  he  must  submit 
them  to  the  jury. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Katharine  Vrooman  against  the  North  Jersey 
Street  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

James  B.  Vredenburgh,  for  plaintiff  in  error. 
Walter  L.  McDermott,  for  defendant  in  error. 

VROOM,  J.  This  case,  together  with  those  of  George  J. 
Lecher  and  Samuel  B.  Lowrey  against  the  same  defendant, 
were  tried  together  at  the  Hudson  circuit;  all  having  arisen 
out  of  the  same  accident.  The  action  of  Katharine  Vrooman* 
administratrix,  etc.,  was  brought  to  recover  damages  for  the 
death  of  her  husband,  Henry  Vrooman,  caused  by  injuries 
received  in  a  collision  between  a  truck  driven  by  him  and  a 
trolley  car  of  the  North  Jersey  Street  Railway  Company; 
that  of  George  J.  Lecher,  the  owner  of  the  horses  and  truck 
hired  by  Vrooman,  for  the  killing  of  one  horse,  the  injury  to 
the  other,  and  the  damages  to  the  truck;  that  of  Samuel  B. 
Lowrey,  a  helper  of  Vrooman,  for  injuries  received.  The  ac- 
cident occurred  on  the  13th  day  of  June,  1902.  Vrooman  and 
his  helper,  Lowrey,  had  in  this  truck  taken  to  Newark  from 
New  York  a  load  of  watermelons.  In  the  afternoon  they 
were  returning  to  Jersey  City  along  Communipaw  avenue. 
On  this  avenue  there  is  a  double-track  trolley  road  of  the  de- 
fendant company.  About  half  past  4,  when  nearly  opposite 
a  roadhouse  called  ''Glendale  Park,*'  where  drivers  frequently 
stop  to  water  their  horses,  Vrooman  started  to  cross  the 
avenue  diagonally  to  go  to  the  hotel.  He  had  been  driving 
on  the  southerly  side  of  the  street;  some  of  the  witnesses 
saying  that  the  truck  and  horses  were  on  that  side,  and 
others  that  they  were  partly  on  the  east-bound  track  (which 
is  on  the  south  side)  and  partly  in  the  roadway.  According 
to  the  testimony,  a  trolley  was  approaching  on  the  west- 
bound track  in  the  direction  of  Newark.  Lowrey,  who  was 
in  the  truck  with  the  deceased,  said  that,  when  he  first  saw 
the  car  coming  at  the  point  where  they  were  about  to  cross 
to  go  to  Glendale  Park,  it  was  600  feet  away;  that  after  the 
horses  had  been  turned  in  a  slanting  direction  toward  the 
hotel,  and  had  gotten  in  the  middle  of  the  track,  the  car  was 
about  250  feet  away,  and  coming  at  so  great  a  speed  that, 
seeing  his  danger,  Vrooman  started  to  back  off  the  track,  and 
turned  the  horses;  the  car  was  then  75  feet  away,  and  before 
he  could  get  off  the  track  they  were  struck.  Regarding  the 
rate  of  speed  of  the  car,  he  testified  that  it  could  not  go  any 


Vol  is  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       395 

Vrooman  v.  North  Jersey  St.  Ry.  Co 

faster.  In  fact,  there  was  little  or  no  dispute  that  the  car 
was  going  at  a  very  high  rate  of  speed.  There  was  a  decided 
difference  in  the  testimony  as  to  the  distance  between  the 
car  and  the  truck  when  the  driver  first  started  to  cross ;  vary- 
ing from  600  and  550  feet  on  the  part  of  the  plaintiff  to  30, 
40,  and  ^o  feet  on  the  part  of  the  defendant.  After  striking 
the  horses,  the  car  went  on,  according  to  some  witnesses, 
about  a  block  and  a  half  past  the  point  of  collision ;  accord- 
ing to  others,  150  feet;  the  motorman  testifying,  however, 
that  he  brought  it  to  a  stop  in  25  or  30  feet.  At  the  close  of 
the  plaintiff's  case  a  motion  to  nonsuit  was  denied,  as  was 
also  a  direction  for  a  verdict  for  the  defendant  at  the  close  of 
the  case.     The  verdict  was  for  the  plaintiff. 

The  two  assignments  of  error  relied  upon  by  the  plaintiff 
in  error  were  the  refusal  to  nonsuit,  and  the  refusal  of  the 
trial  judge  to  direct  a  verdict  for  the  defendant. 

I  think  the  refusal  to  nonsuit  was  entirely  justified.  The 
contention  on  behalf  of  the  defendant  below  is  that  the  plain- 
tiff's intestate  was  guilty  of  contributory  negligence,  in  that 
the  truck  driven  by  him  returned  suddenly  diagonally  across, 
in  front  of  and  towards  a  rapidly  approaching  car.  Manifestly, 
in  the  state  of  the  evidence  at  the  close  of  the  plaintiff's  case, 
a  nonsuit  could  not  be  granted.  It  must  be  conceded  that 
the  rights  of  the  truck  and  the  car  on  this  public  street  were 
equal,  with  the  exception  that,  because  the  cars  could  not 
deviate  from  the  track,  other  vehicles  must  give  way  to  them 
when  there  is  occasion  for  them  to  pass.  But  neither  the 
driver  of  the  truck  nor  the  company  could  drive  their  respect- 
ive vehicles  at  a  rate  of  speed  incompatible  with  the  safe  and 
customary  use  of  the  street  by  other  vehicles  and  foot  pas- 
sengers. Consolidated  Traction  Co.  v.  Lambertson,  59  N.  J. 
Law,  297,  36  Atl.  100.  If,  as  appeared  from  the  evidence,  the 
driver  of  the  truck  commenced  to  turn  across  the  track  when 
the  car  was  550  feet  away,  he  had,  under  the  decision  in  Con- 
solidated Traction  Co.  v.  Lambertson,  supra,  the  right  to 
assume  that  the  approaching  car  was  furnished  with  ap- 
pliances to  reduce  speed  and  to  stop,  and  with  a  motorman 
to  make  use  of  such  appliances,  even  though  it  was  coming 
at  a  great  rate  of  speed;  and  it  certainly  would  not,  under 
those  circumstances,  have  been  within  the  province  of  the 
trial  judge  to  take  from  the  jury  the  question  of  whether  the 
motorman  was  guilty  of  negligence  in  thus  operating  his  car 
on  this  street,  and  clearly  it  was  not  his  duty  to  say  that  the 
driver  of  the  truck  was  guilty  of  negligence  which  contributed 
to  the  accident. 

There  is  no  basis  for  the  contention  of  the  plaintiff  in  error 
that  the  evidence  made  out  such  a  clear  case  of  contributory 
negligence  that  no  reasonable  person  can  differ  about  it,  and 
that  for  that  reason  the  case  should  have  been  taken  from  the 
jury.  As  said  by  Lippincott,  J.,  in  Consolidated  Traction 
Co.  V.  Reeves,  58  N.  J.  Law,  576,   34  Atl.    129:    ''If,  from 
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the  facts  in  evidence,  two  inferences  or  conclusions  can  be 
reasonably  deduced — one  favorable  to  the  plaintiff,  and  tbe 
other  against  him — a  question  then  is  presented  which  con- 
clusively calls  for  the  opinion  of  the  jury.  This  principle  is 
alike  applicable  whether  negligence,  as  approximate  and  sole 
cause  of  the  injury,  has  been  established  against  ttie  defend- 
ant, or  not.*'  Citing  Pennsylvania  R.  Co.  v.  Matthews,  36 
N.  J.  Law,  $31;  Bahr  v.  Lombard,  Ayres  &  Co.,  53  N.  J. 
Law,  233,  21  Atl.  190,  23  Atl.  167;  and  other  cases. 

It  remains  next  to  be  considered  whether  at  the  close  of 
the  case  the  evidence  of  the  defendant  was  of  such  a  char- 
acter as  to  require  the  trial  judge,  on  the  whole  case,  as  re- 
quested by  defendant,  to  direct  a  verdict  in  its  favor.  In  the 
case  of  Newark  Passenger  R.  Co.  v.  Block,  55  N.  J.  Law, 
60s,  27  Atl.  1067,  22  L.  R.  a.  374,  in  this  court,  Magie,  J., 
quotes  approvingly  from  the  opinion  of  Lord  Chancellor 
Cairns  in  Metropolitan  Ry.  Co.  v.  Jackson,  3  App.  Cas.  193,  that 
the  duty  of  the  trial  judge,  when  requested  to  nonsuit  or 
direct  a  verdict,  is  to  say  whether  any  facts  have  been  estab- 
lished by  evidence  from  which  negligence  may  be  reasonably 
inferred.  If  none,  there  is  no  case  to  go  to  the  jury;  but  if, 
from  the  facts  established,  negligence  may  be  reasonably  and 
legitimately  inferred,  it  is  for  the  jury  to  say  whether  from 
these  facts  negligence  ought  to  be  inferred.  And  he  then 
adds  (page  607,  55  N.  J.  Law,  page  1068,  27  Atl.,  22  L.  R. 
A.  374):  '*In  performing  this  function  the  trial  judge  must 
take  care  not  to  trench  on  the  peculiar  province  of  tbe  jury 
to  determine  questions  of  fact,  and  must  bear  in  mind  that 
the  question  is  not  whether  he  would  infer  negligence  from 
the  established  facts,  but  whether  negligence  can  be  reason- 
ably and  legitimately  inferred  therefrom  by  the  jury.  It  fol- 
lows that  if  the  real  facts  have  not  been  established  by  the 
evidence,  but  remain  in  substantial  dispute,  the  trial  judge 
must  submit  them,  and  the  inferences  to  be  drawn  from  those 
which  the  jury  find  established,  to  the  determination  of  the 
jury."  For  the  trial  judge  to  have  said,  when  this  request  to 
direct  a  verdict  for  the  defendant  was  made,  that  the  facts  of 
the  case  had  been  established,  would  have  been  an  impossi- 
bility. In  no  way  could  the  evidence  be  reconciled;  that  of 
the  defendant  being  of  such  a  character  as  to  flatly  contradict 
the  case  made  by  the  plaintiff,  so  that  the  real  facts  could 
only  be  determined  by  the  jury. 

The  other  assignments  of  error  were  not  pressed  by  the 
plaintiff  in  error,  but  I  am  satisfied,  after  examination,  that 
there  was  no  error  in  the  charge  in  the  respects  referred  to 
in  said  assignments. 

No  error  being  found,  the  judgment  below  should  be 
affirmed. 
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TOLEDO,  ST.  L.  &  W.  R.  CO.  v.  PARKS. 

(Supreme  Court  of  Indiana,  Dec.  7, 1904.) 

[72  N.  K.  Rep.  636.] 
Sill  of  Exceptions. 

Where  a  bill  of  exceptions  was  signed  and  filed  on  the  same  day,  it 
will  be  presumed  that  the  signature  of  the  judge  preceded  the  filing. 

Fires  Set  by  Locomotives — Circumstantial  Evldsnco— Sufficiency.* 

Evidence  that  within  a  few  minutes  after  a  freight  train  passed  over 
defendant's  railroad  a  fire  broke  out  in  plaintiff's  woods  at  a  point 
about  10  feet  from  the  right  of  way,  and  that  prior  to  the  passage  of  the 
train  there  was  no  fire  in  the  woods,  and,  aside  from  the  locomotive, 
there  was  no  known  actual  or  probable  source  of  the  fire,  was  sufficient 
to  justify  a  finding  that  the  fire  was  caused  by  the  engine. 

Ssmo—Negligencs — Insufficiency  of  Evidence. 

In  an  action  against  a  railroad  company  for  damages  from  fire  set 
by  defendant's  engine,  there  was  no  evidence  that  the  fire  originated 
from  coals  or  sparks  from  the  fire  box  or  ash  pan,  and  the  jury  found 
that  the  fire  was  started  by  a  spark  emitted  from  the  smokestack  of  the 
engine.  The  engine  was  shown  to  have  been  equipped  with  one  of  the 
best  and  most  approved  spark  arresters,  and  was  being  operated  in  a 
careful  manner,  by  competent  employees  ;  and  there  was  uncontradicted 
testimony  of  a  witness  who  personsdly  inspected  the  spark  arrester  of 
the  engine  after  the  fire  that  it  was  in  good  condition  :  held^  that  there 
was  no  evidence  of  negligence  sufficient  to  sustain  a  recovery. 

Appeal  from  Superior  Coart,  Grant  County;  B.  F.  Har- 
ness, Judge. 

Action  by  Henry  N.  Parks  against  the  Toledo,  St.  Louis  & 
Western  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Transferred  from  Appellate 
Court  under  section  i337n,  Burns'  Ann.  St.  1901.     Reversed. 

Guentber  &  Clark,  for  appellant. 
John  A.  Kersey,  for  appellee. 

HADLEY,  J.  Appellee  recovered  judgment  for  damages 
caused  by  fire  alleged  to  have  been  permitted  to  escape  from 
a  locomotive  through  the  negligence  o!  appellant.  The  neg- 
ligence charged  in  the  complaint  was  the  use  on  the  locomo- 
tive of  an  insufficient  spark  arrester,  and  an  insufficient 
inmace,  fire  box,  and  ash  pan,  by  reason  whereof  fire  was 
thrown  out  and  away  from  the  engine  onto  the  plaintifl's 
timber  land  adjoining  the  defendant's  right  of  way,  ignited 
the  grass,  and  destroyed  his  growing  trees.  The  answer  was 
a  general  denial.  The  overruling  of  the  motion  for  a  new 
trial  is  the  decision  challenged.  The  grounds  of  this  motion 
are  the  insufficiency  of  the  evidence,  the  admission  of  im- 
proper evidence,  and  the  the  giving  and  the  refusing  of 
certain  instructions. 

Is  the  evidence  sufficient  to  sustain  the  verdict?    Appellee 

*Ab  to  whether  the  origin  of  a  fire  alleged  to  have  been  set  by  a  loco- 
motive may  be  established  by  circumstantial  evidence,  see  foot-notes 
appended  to  Kansas  City,  etc.,  R.  Co.  v,  Blaker  &  Co.  (Kan.)*  10  R.  R. 
R<  S3,  33  Am.  &  Eng.  R.  Cas.,  K.  S.,  53. 
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makes  the  point  that  the  evidence  is  not  in  the  record,  be- 
cause the  bill  of  exceptions  purporting  to  contain  it  is  not 
shown  to  have  been  filed  after  it  was  signed  by  the  judge. 
An  inspection  of  the  record  reveals  that  the  signing  and  filing  of 
the  bill  occurred  upon  the  same  day,  and,  under  the  repeated 
rulings  of  this  court,  in  such  cases  we  will  presume,  in  favor 
of  the  proper  action  of  the  judge,  that  he  subscribed  his  sig- 
nature to  the  bill  before  it  was  filed.  Martin  v.  State,  148 
Ind.  519,  47  N.  E.  930;  Minnick  v.  State,  iS4lnd.  379.  382.  s6 
N.  E.  851;  Bradley,  etc.,  Co.  v.  Whicker,  23  Ind.  App.  380, 
381,  55  N.  E.  490. 

The  plaintiff  introduced  evidence  to  the  effect  that  he  owns 
a  farm  of  100  acres,  a  portion  of  which,  known  as  ^'the 
woods,"  was  situate  north  of  and  adjoining  appellant's  right 
of  way.  The  railroad  at  this  point  is  almost  level,  and  runs 
east  and  west.  On  April  22,  1903,  between  11 130  and  12  o'clock 
a.  m.,  in  a  dry  time,  and  within  a  few  minutes  after  a  freight 
train  on  appellant's  road  went  west,  a  fire  broke  out  in  ap- 
pellee's woods  at  a  point  about  10  feet  from  the  right  of  way. 
At  the  time  there  was  a  brisk  wind  blowing  from  the  south- 
west towards  the  northeast.  The  fire  spread  rapidly,  and, 
before  it  could  be  controlled,  destroyed  growing  trees  to  the 
damage  of  the  plaintiff  of  $250.  Before  the  passage  of  the 
freight  train  there  was  no  fire  in  the  plaintiff's  woods,  and, 
aside  from  the  locomotive  that  hauled  the  train,  there  was  no 
known  actual  or  probable  source  of  the  fire.  On  the  other 
hand,  the  defendant  produced  evidence  that  engine  64  pulled 
the  freight  train  that  passed  the  point  where  the  fire  occnrred 
about  11:54  a.  m.,  and  no  other  engine  or  train  passed  the 
place  within  one  hour  of  the  time  of  the  fire;  that  engine  64 
was  equipped  with  a  spark-arresting  device  that  was  in  com- 
mon use  on  railroads,  and  was  generally  regarded  as  one  of 
the  best  and  most  approved  devices  for  preventing  the  escape 
of  fire.  On  the  evening  after  the  fire,  upon  the  return  of 
engine  64 1;o  the  roundhouse,  it  was  inspected  by  a  competent 
inspector,  who  examined  the  spark  arrester,  fire  box,  and  ash 
pan,  and  made  as  the  inspection  progressed,  and  as  he  does 
in  all  inspections,  a  record  of  the  condition  of  each  part,  and 
the  spark  arrester,  fire  box,  and  ash  pan  were  at  that  time  in 
good  condition.  The  mesh  of  the  netting  used  in  the  spark 
arrester  on  engine  64  was  the  same  size  used  in  all  first-class 
arresters,  and  is  as  small  as  can  be  used  without  impairing 
the  draft  and  steaming  power  of  the  locomotives.  Some  fire 
will  find  its  way  through  the  netting  under  the  most  favora- 
ble conditions,  and,  once  through,  will  escape  from  the 
smokestack  to  the  open  air,  and  be  subjected  to  the  control 
of  the  elements;  and  how  far  it  will  be  carried  depends  upon 
the  velocity  of  the  wind  and  state  of  the  atmosphere. 

To  entitle  him  to  recover,  the  law  requires  the  appellee  to 
establish  two  things  by  a  preponderance  of  the  evidence: 
First,  that  the  fire  which  destroyed  his  trees  escaped  from 
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appellant's  locomotive;  and,  second,  that  the  escape  was 
caused  by  the  negligence  of  appellant.  Appellee,  well  under- 
standing what  the  law  required  of  him  in  this  respect,  made 
the  necessary  averments  in  his  complaint.  Has  he  estab- 
lished both  propositions  by  competent  and  sufficient  evi- 
dence? We  assume,  without  deciding,  that  there  were 
enough  circumstances  established  to  warrant  the  conclusion 
that  the  fire  did  escape  from  appellant's  engine,  but  we  are 
unable  to  find  of  a  syllable  of  testimony,  or  a  single  circum- 
stance shown  by  the  evidence,  that  will  sustain  a  legal 
inference  in  support  of  the  negligence  charged.  The  law 
recognizes  the  right  of  a  railroad  company  to  carry  fire  on  its 
locomotives  for  the  production  of  steam.  It  holds  the  com- 
pany to  a  degree  of  care  proportionate  to  the  danger  to  pre- 
vent its  escape,  but,  when  the  company  uses  and  maintains 
in  good  repair  devices  which  are  generally  used  and  ap- 
proved as  the  best  and  most  efficient  means  for  the  suppres- 
sion of  fire,  it  has  done  all  the  law  requires;  and,  if  fire 
escapes  notwithstanding  such  precaution,  the  escape  is  not 
accounted  negligence  in  the  company.  Railroad  Co.  v. 
Fenstermaker  (this  term;  No.  20,413)  72  N.  E.  561.  A  rail- 
road company,  like  an  individual  engaged  in  a  lawful  pur- 
suit, 18  presumed  to  obey  the  law  in  the  running  of  its  trains. 
If,  therefore,  fire  escapes  from  its  locomotives,  the  escape  is 
presumed  to  have  occurred  without  the  fault  of  the  company, 
and  whoever  charges  the  contrary  must  prove  it  by  a  prepon- 
derance of  the  evidence.  Railroad  Co.  v.  Ostrander,  1 16  Ind. 
259,  263,  15  N.  E.  227,  19  N.  E.  no.  There  is  no  evidence 
whatever  that  the  fire  originated  from  the  escape  of  coals  or 
sparks  from  the  fire  box  or  ash  pan,  and  from  the  purpose  of 
argument,  merely,  and  as  indicating  the  basis  upon  which  the 
verdict  rests,  the  jury  found  in  answer  to  interrogatories  pro- 
pounded to  it  by  the  court  that  the  fire  was  started  by  a  spark 
emitted  from  the  smokestack  of  appellant's  engine,  which 
engine  at  the  time  was  equipped  with  one  of  the  best  and 
most  approved  appliances  in  use  for  arresting  sparks  and 
preventing  the  escape  of  fire,  and  was  being  operated  in  a 
careful  manner  and  by  competent  employees,  but  the  spark 
arrester  was  not  at  the  time  in  good  repair.  What  evidence 
can  appellee  point  to  that  tends  to  prove  that  the  spark 
arrester  was  out  of  repair?  No  witness  testified  that  it  was 
in  bad  condition,  or  to  seeing  more  sparks  issue  from  tbe 
smokestack  of  the  locomotive  than  are  usual  to  engines 
skillfully  equipped  with  the  best  and  most  approved  ap- 
pliances. Such  finding  is  not  only  not  sustained  by  any  evi- 
dence»  but  is  contrary  to  the  uncontradicted  testimony  of  a 
witness  who  personally  inspected  the  spark  arrester  the 
evening  after  the  fire,  upon  the  return  of  the  engine  to  the 
ronndhoase.  A  verdict  in  favor  of  a  party  having  the  burden 
of  proof  cannot  be  arrived  at  by  a  mere  guess  or  conjecture, 
bat  must  be  grounded  upon  some  substantial  legal  evidence. 
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From  the  evidence  adduced,  we  have  an  uncontroverted  case 
where  the  locomotive  claimed  to  have  communicated  the  fire 
was  equipped  with  the  most  approved  and  best  known  spark 
arrester,  in  good  condition,  and  carefully  operated  by  com- 
petent employees.  If  fire  escaped  from  such  an  engine,  as  we 
have  seen,  it  must  be  accounted  an  accident  for  which  appel- 
lant is  not  liable. 

The  court  erred  in  refusing  appellant  a  new  trial. 

There  are  other  questions  presented,  which  we  deem  un- 
profitable to  decide,  as  they  are  not  likely  to  arise  upon  a 
new  trial. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  grant  appellant  a  new  trial. 


McKERNAN  V.  DETROIT  CITIZENS^  ST.  RY.  CO. 

(Supreme  Court  of  Michigan,  Dec.  22, 1904.) 

[101  N.  W.  Rep.  812.] 

Appeal — Review— Pleading. 

In  an  action  by  a  fireman  against  a  street  railway  company  to  re- 
cover for  injuries  from  collision  with  a  street  car  passing  an  engine 
house  as  plaintiff  emerged  therefrom,  riding  on  the  rear  of  a  fire 
engine,  the  declaration  did  not  cover  negligence  of  the  defendant 
before  discovering  the  plaintiff's  exit  from  the  engine  house. 
There  was  judgment  for  defendant,  and  on  appeal  it  insisted  that  the 
verdict  of  the  jury  settled  that  there  was  no  negligence  after  the  dis- 
covery of  plaintiff's  exit,  and  that  therefore  the  questions  raised  by 
appellant  as  to  imputed  negligence,  etc.,  were  immaterial :  heldj  that* 
as  the  evidence  covering  plaintiff's  whole  case  was  received  without 
objection  as  to  the  pleadings,  the  court  on  appeal  could  not  assume  that 
an  amendment  would  have  been  refused,  and  would  consider  the  whole 
case. 

Injury  to  Fireman— Collision  between  Street  Car  and  Fire  Engine — 
Speed— Application  of  Company's  Rule. 
In  an  action  by  a  fireman  against  a  street  railway  company  for  per- 
sonal injuries  from  a  collision  of  a  street  car  with  a  fire  engine  on 
which  plaintiff  was  riding  as  it  emerged  from  an  engine  house,  a  rule 
of  the  railway  company  requiring  that  cars,  when  passing  engine 
houses,  must  not  go  faster  than  four  miles  an  hour,  should  not  be  con- 
strued as  applying  only  to  the  space  directly  in  front  of  an  engine 
house,  and  to  impose  on  the  motorman  no  obligation  to  approach  the 
engine  house  at  a  reduced  rate. 

Collision  between  Street  Car  and  Fire  Engine — Speed — Negligence — 
Violation  of  Company's  Rule. 
Violation   of  the  rule  was  not  negligence  per  se,  but  was  evidence 
bearing  on  the  question  whether  a  faster  rate  was  in  accordance  with 
careful  management. 

Same— Imputable  Negligence.* 

The  negligence  of  the  driver  of  a  fire  engine  was  not  imputable  to 
the  engineer,  who,  in  the  performance  of  his  duty,  was  riding  on  the 
rear  end  of  the  engine  when  it  collided  with  a  street  car. 

*For  authorities  in  this  series  on  the  subject  of  imputed  negligence, 
see  foot-note  appended  to  Carney  v.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R» 
307,  34  Am.  &  Eng.  R.  Cas. ,  N.  S. ,  307  ;  foot-note  appended  to  Duval  v. 
Coast  Line  R.  Co.  (N.  Car.),  11  R.  R.  R.  235, 34  Am.  &  Eng.  R.  Cas» 
N.  S.,  235. 
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Error  to  Circuit  Court,  Wayne  County;  Morse  Rohnert, 
Judge. 

Action  by  John  McKernan  against  the  Detroit  Citizens' 
Street  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Orla  B.  Taylor,  for  appellant. 

Breanan,  Donnelly  &  Van  De  Mark,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  to  recover  for  in- 
juries sustained  by  the  alleged  negligence  of  the  defendant. 
The  case  was  submitted  to  the  jury,  resulting  in  a  verdict  for 
defendant.  The  tcFtimony  on  the  part  of  the  plaintiff  tended 
to  show  the  following  facts:  At  the  time  of  the  accident  the 
defendant  was  operating  a  single-tack  railway  upon  Congress 
street.  Electric  cars  were  operated  in  an  easterly  direction 
over  this  track.  Fire  engine  house  No.  19  is  located  on  the 
north  side  of  Congress  street,  between  Chene  street,  on  the 
west,  and  Joseph  Campau  avenue,  on  the  east.  The  distance 
from  Chene  street  to  Joseph  Campau  avenue  is  881 
feet.  The  engine  house  is  686  feet  east  of  Chene  street. 
The  block  being  a  very  long  one,  there  is  a  trolley  station  271 
feet  west  of  the  west  lot  line  of  the  engine  house.  The 
engine-house  lat  is  ss  feet  in  width,  the  building  extending 
from  the  east  line  of  the  lot  to  within  13  feet  of  the  west  lot  line. 
There  are  two  lo-foot  doorways,  through  which  the  engine 
and  hose  cart  gain  entrance  to  the  street.  These  doors  are 
separated  by  a  space  of  S  feet.  Each  doorway  has  two 
doors,  which  swing  outward,  and  when  opened  can  be  seen 
from  the  corner  of  Chene  street.  At  the  time  of  the  accident 
the  hose  cart  came  out  of  the  west  door,  and  the  engine  out 
of  the  east  door.  Congress  street  is  60  feet  in  width.  The 
paved  portion  of  the  street  is  30^  feet  in  width,  the  car  track 
is  4  feet  and  7  inches  wide,  and  the  distance  from  the  track 
to  the  curb  line  is  12  feet  and  10  inches.  The  engine  house 
is  31  feet  from  the  curb  line,  and  there  is  a  brick-paved  run- 
way, with  a  fall  of  a  little  over  2  feet,  leading  down  to  the 
street.  The  fire  engine  weighed  9,600  pounds.  It  was  about 
12  feet  long  from  the  front  end  of  the  suction  pipes  to  the 
back  end.  The  suction  pipes  stick  out  about  2  feet  behind  the 
rear  wheels.  Three  horses  were  used  to  draw  the  engine, 
lo  order  to  handle  it  as  it  emerged  from  the  engine  house,  it 
was  necessary  to  take  a  course  in  a  southwesterly  direction  to 
the  southerly  side  of  the  car  track,  gradually  turning  to 
the  west.  The  plaintiff  at  the  time  of  the  accident  was  the 
engineer  of  the  fire  engine.  As  such,  it  was  his  duty,  when  the 
engine  left  the  house,  to  take  his  position  at  the  rear  end  of 
the  engine,  between  the  suction  pipes.  He  had  nothing  what- 
ever to  do  with  the  management  of  the  horses.  The  acci- 
dent occurred  on  September  25,  1900,  at  about  11:30  in  the 
forenoon.    It  was  a  warm,  clear  day.    The  car  was  proceed- 
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ing  in  an  easterly  direction  at  a  speed  which  is  variously  esti- 
mated from  8  to  IS  miles  an  hour.  Just  after  the  car  passed 
the  trolley  station,  the  hose  cart  emerged  from  the  west  door  of 
the  engine  house.  Capt.  Ortwine  and  the  driver,  Kemberling, 
were  upon  the  seat  of  the  hose  cart.  The  bell  was  rung 
before  starting  and  while  leaving  the  engine  house.  The 
ringing  continued  until  the  hose  cart  was  cleaf  out  into  the 
street.  Kemberling  turned  westerly  and  proceeded  about  so  or 
6o  feet  in  the  car  track,  when  Ortwine  called  his  attention  to 
the  fact  that  the  approaching  car  had  not  stopped  in  the 
usual  manner.  He  then  turned  to  the  left,  out  of  the  track, 
and  the  back  end  of  the  hose  cart,  as  it  swung  out  of  the 
track,  cleared  the  car  by  about  2  feet.  The  car  was  about  lOO 
feet  from  the  hose  cart  when  Kemberling  turned  off  the 
track.  Thus  the  car  passed  the  hose  cart  about  lOO  feet 
westerly  of  the  engine  house  lot  line,  or  about  113  feet  from 
the  house  itself.  Just  as  the  hose  cart  passed  the  car,  the 
engine  came  out  of  the  house.  Lieut.  Murphy  and  Schneider, 
the  driver,  were  seated  upon  the  engine  seat.  Plaintiff  was 
standing  upon  the  rear  of  the  engine,  between  the  suction 
pipes.  After  clearing  the  doors  of  the  house,  Schnei- 
der drove  in  a  southwesterly  direction  across  the  car  track. 
The  engine  was  nearly  across  the  track,  when  the  car  struck 
the  right  hind  wheel  with  great  violence.  The  engine, 
weighing  nearly  5  tons,  was  tipped  over,  the  tire  of  the  wheel, 
2  inches  wide  and  seven-eights  of  an  inch  thick,  was  cut  in 
two,  and  plaintiff  was  severely  injured.  The  collision 
occurred  practically  on  the  line  of  intersection  of  the  west 
lot  line  with  the  car  track.  The  motormah  was  an  expe- 
rienced man,  an  was  entirely  familiar  with  the  location  of  the 
engine  house.  He  heard  the  alarm,  and  he  saw  the  horses 
just  as  they  were  coming  out  of  the  house.  He  states  that 
the  track  was  slippery  and  wet.  There  was  evidence,  how- 
ever, that  it  was  a  warm,  clear  day,  and  that  the  track  was 
dry.  Evidence  of  experts  was  given  as  to  the  distance 
within  which  a  car  could  be  stopped  when  going  at  various 
rates  of  speed.  Witness  Smith  testified  that  a  car  going  at 
the  rate  of  10  miles  an  hour  could  be  stopped  in  80  feet,  and 
at  7  miles  an  hour  in  so  feet,  and  at  lesser  rates  in  a  corre- 
spondingly less  distance.  Witness  Haire  fixed  the  distance 
at  100  feet  and  60  feet,  at  the  rates  of  10  and  7  miles,  re- 
spectively. Cole,  the  motorman,  says  that  his  schedule  time 
was  12  miles  an  hour,  and  that  when  the  car  was  in  proper 
shape  he  could  make  stops  in  a  car  length — about  30  feet.  A 
rule  of  the  company  reads  as  follows:  ''Motormen,  when 
passing  schools  at  the  time  of  commencement  or  the  letting 
out  of  same,  or  when  passing  by  engine  houses,  must  not  go 
faster  than  four  miles  an  hour." 

The  circuit  judge  submitted  to  the  jury  the  question  of  de- 
fendant's negligence,  but  held  that  the  defendant's  rule  cut 
no  figure  in  the  case.    The  circuit  judge  also  held  that  the 
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negligence  of  the  driver  of  the  fire  engine  should  be  imputed 
to  the  plaintiff,  and  that  '*the  negligence  of  the  fire  people 
[evidently  meaning  the  driver]  in  not  looking  and  listening 
before  they  came  out  of  the  engine  house  relieved  the  com- 
pany from  liability  for  any  negligence  on  the  part  of  the 
motorman  in  violation  of  any  rule  which  required  him  to 
keep  bis  car  in  check  in  approaching  the  engine  house,  up  to 
the  moment  when  the  motorman  had  knowledge  that  the 
apparatus  was  coming  out  of  the  house.'' 

It  was  strenuously  insisted  on  the  argument  in  this  court 
that  the  form  of  the  plaintiff's  declaration  was  such  as  to 
preclude  a  recovery  based  upon  negligence  of  the  motorman 
at  any  time  before  he  had  actual  knowledge  that  the  engine 
was  coming  out  of  the  engine  house,  and  that  the  jury  must 
have  found,  under  the  court's  instruction,  that  there  was  no 
negligence  on  the  part  of  the  motorman  after  discovering  the 
fire  engine,  and  that  therefore  the  questions  discussed  by  ap- 
pellant became  immaterial.  It  is  not  altogether  clear  that 
the  jury  would  understand  from  the  charge  that  the  question 
of  the  motorman's  negligence  was  the  only  one  left  for  con- 
sideration; but,  however  this  may  be,  the  record  shows  that 
the  plaintiff's  whole  case  was  covered  by  the  testimony,  and  it 
does  not  appear  that  any  question  was  made  as  to  the  suffi- 
ciency of  the  pleading  to  cover  the  case  made.  We  cannot 
assume  that,  bad  such  a  point  been  made,  the  circuit  judge 
would  have  refused  an  amendment.  See  Ross  v.  Township 
of  Ionia,  104  Mich.  320,  62  N.  W.  401;  Findlay  v.  C.  &  G. 
T.  R.  R.,  106  Mich.  700,  64  N.  W.  732;  Garon  v.  Lockard, 
108  Mich.  196,  65  N.  W.  764:  Thomas  v.  Ann  Arbor  R.  R,,  114 
Mich.  59,  72  N.  W.  40;  Robinson  v.  Railway  Co.,  103  Mich. 
607,  61  N.  W.  1014.  The  circuit  judge  apparently  construed 
the  rale  above  quoted  as  imposing  no  obligation  upon  the 
motorman  to  approach  the  engine  house  at  a  reduced  race  of 
speed,  but  was  of  the  opinion  that  the  four-mile  limit  was 
fixed  for  the  period  of  time  when  the  car  was  actually  passing 
the  forty-two  feet  in  front  of  the  engine  house.  We  think 
such  a  construction  renders  the  rule  wholly  ineffectual  to 
accomplish  any  good.  As  pointed  out  by  plaintiff's  counsel, 
if  the  west  line  of  this  engine  house  had  been  reached  by  the 
car  with  no  apparatus  coming  out  of  the  house,  the  safety  of 
all  concerned  would  have  been  best  assured  by  the  car  being 
speedily  removed  from  in  front  of  the  engine  house.  The 
real  purpose  of  this  rule  was  evidently  to  challenge  the  atten- 
tion of  defendant's  employees  to  the  necessity  of  approach- 
ing the  engine  house  with  the  car  under  control,  and  fixing  a 
speed  of  four  miles  an  hour  as  a  safe  limit.  The  existence  of 
this  rule  did  not  add  to  the  defendant's  obligations  to  the 
public,  as  shown  by  the  opinion  of  Mr.  Justice  Hooker,  filed 
herewith.  If,  however,  knowledge  of  this  rule  was  possessed 
by  the  plaintiff,  this  might  have  a  distinct  bearing  upon  the 
question  of  his  contributory  negligence. 
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Was  the  negligence  of  the  driver  of  this  engine  imputable 
to  the  plaintiff,  in  such  sense  as  that,  if  the  driver  was  guilty 
of  contributory  negligence,  recovery  by  the  plaintiff  is  pre- 
cluded? We  think  not.  Whatever  may  be  the  rule  as  to 
joint  undertakers  where  one  may  be  said  to  be  the  agent  of 
the  other,  or  between  employer  and  employee,  where  one  is 
clearly  the  agent  of  another,  or  between  a  driver  and  a  mere 
volunteer,  in  which  case,  perhaps,  an  implied  agency  may  be 
said  to  exist,  we  are  unable  to  see  why,  in  a  case  like  the 
present,  where  two  fellow  servants  having  duties  to  perform, 
the  one  wholly  distinct  from  the  other,  are  severally  engaged 
in  the  performance  of  such  duties,  the  negligence  of  one 
should  be  imputed  to  the  other.  The  cases  are  numerous  in 
which  the  courts  have  refused  to  apply  the  doctrine  of  im- 
puted negligence  in  such  cases.  A  case  in  point  is  Bailey  v. 
Jourdan,  i8  App.  Div.  (N.  Y.)  367,  46  N.  Y.  Supp.  399.  In 
that  case  two  policemen  were  sent  out  in  an  ambulance  to 
secure  a  prisoner.  One  drove  the  wagon.  The  other  (the 
plaintiff)  was  inside  the  ambulance.  A  collision  occurred,  to 
which  the  negligence  of  the  driver  contributed.  It  was  held 
that,  as  the  plaintiff  had  nothing  to  do  with  the  driving,  but 
as  this  was  a  separate  and  independent  duty,  to  which  his 
fellow  policeman  was  assigned,  the  negligence  of  the  latter 
could  not  be  imputed  to  him.  Cray  v.  R.  Co.,  23  Blatchf. 
263,  24  Fed.  168,  is  an  instructive  case.  In  that  case  the 
question  presented  was  whether  the  negligence  of  a  locomo- 
tive engineer  was  to  be  imputed  to  a  fireman  on  his  engine, 
as  contributory  negligence,  in  an  action  brought  against  a 
stranger  road  for  injuries  sustained  by  the  fireman  in  a  colli- 
sion. It  was  held  that  the  negligence  of  the  engineer  was 
not  so  imputable  to  the  fireman.  It  was  said  that,  although 
the  plaintiff  was  a  fellow  servant  of  the  engineer,  he  was  a 
subordinate,  and  had  no  control  over  the  movements  of  the 
locomotive.  Upon  the  facts  found,  he  was  no  more  accounta- 
ble for  the  misconduct  of  the  engineer  than  a  passenger 
would  be.  The  same  rule  was  conversely  applied  when  it 
was  sought  to  impute  to  the  plaintiff,  an  engineer,  the  negli- 
gence of  his  fireman,  who  was  a  fellow  servant.  R.  Co.  v. 
Chambers,  68  Fed.  148,  is  C.  C.  A.  327.  See,  also,  Hob- 
son  V.  Milk  Co.,  25  App.  Div.  iii,  49  N.  Y.  Supp.  209,  and 
Seaman  v.  Koehler,  122  N.  Y.  646,  25  N.  E.  353.  And  speak- 
ing generally,  the  rule  is  that,  when  one  is  injured  by  the  neg- 
ligence of  a  third  person  concurring  with  that  of  a  fellow 
servant,  the  contributory  negligence  of  the  latter  constitutes 
no  defense.  Thompson  on  Negligence,  vol.  i,  §  505.  There 
are  cases  holding  that,  where  two  are  engaged  in  a  joint 
enterprise,  the  one  is  the  agent  of  the  other,  in  such  sense 
that  the  negligence  of  either  will  be  imputed  to  the  other. 
Cass  V.  R.  Co.,  20  App.  Div.  594,  47  N.  Y.  Supp.  356;  Yahn 
V.  City  of  Ottumwa,  60  Iowa,  429,  15  N.  W.  257;  R.  Co.  v. 
Talbot  (Neb.)  67  N.   W.   599.     These  cases  rest  upon  the 
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eronnd  of  agency,  and  do  not  at  all  militate  against  the 
doctrine  stated  above.  Oar  own  case  of  Mollen  v.  Owosso, 
100  Mich.  103,  58  N.  W.  663,  23  L.  R.  A.  693.  43  Am.  St. 
Kep.  436,  applied  the  doctrine  of  imputed  negligence  to  one 
sai  juris  who  volnntarily  becomes  a  passenger  with  another 
in  a  vehicle  driven  by  that  other.  That  case  has  support  in 
adjudicated  cases.  Brickell  v.  Ry.  Co.,  120  N.  Y.  291,  24  N. 
E.  449,  17  Am.  St.  Rep.  648.  But  that  case  does  not  go  so 
far  as  to  impute  the  negligence  of  one  fellow  servant  to 
another. 

For  the  errors  pointed  out»  the  judgment  is  reversed  and  a 
new  trial  ordered.     The  other  Justices  concurred. 


CHICAGO  &  M.  ELECTRIC   RY.  CO.  v.  ULLRICH. 

(Supreme  Court  of  Illinois,  Dec.  22, 1904.) 

[72  N.  E.  Rep.  815.] 

Personal  I njuriee— Damages — Future  Suffering.* 

A  plaintiff  in  an  action  for  personal  injuries  cannot  recover  for 
future  suffering  unless  it  is  reasonably  certain  to  result  from  his  inju- 
ries. 

Same — Same — Same — Instruction. 

In  an  action  for  personal  injuries,  an  instruction  that  in  determining 
plaintiff's  damages  the  jury  should  consider  such  future  suffering  and 
loss  of  health  as  they  may  believe  she  would  sustain  was  not  erroneous, 
on  the  theory  that  it  did  not  limit  the  jury  to  such  future  damages  as 
were  shown  by  the  evidence,  but  permitted  them  to  speculate. 

Same — Same — Same—Same. 

Where,  in  an  action  for  personal  injuries,  the  evidence  was  conclu- 
sive that  at  the  time  of  trial  plaintiff  had  not  recovered  from  her  inju- 
ries, it  was  proper  to  instruct  on  future  suffering. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Paula  F.  Ullrich  against  the  Chicago  &  Milwau- 
kee Electric  Railway  Company.     From  a  judgment  of  the 
Appellate  Court  affirming  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Fayette  S.  Munro  (M.  F.  Gallagher,  of  counsel),  for  appel- 
lant. 
James  J.  Barbour,  for  appellee. 

CARTWRIGHT,  J.  The    Appellate  Court  for  the  First 

*Right  to  recover  for  future  suffering,  see  Stanley  v.  Cedar  Rapids, 
etc., Ry.  Co.  (Iowa),  9  R.  R.  R.  398,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  398 ; 
foot-note  appended  to  Chicago  &  N.  W.  Ry.  Co.  v.  DeClow  (C.  C.  A.),  9 
S.  R.  R.  604,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  604  ;  Adams  v,  Wilming- 
ton &  N.  Electric  Ry.  Co.  (Del.),  4  R.  R.  R.  307,  27  Am.  A  Eng.  R.  Cas., 
N.  S.,  307  ;  International  &  G.  N.  R.  Co.  v.  Locke  (Tex.),  2  R.  R.  R.  754, 
25  Am.  A  Eng.  R.  Cas.,  N.  S.,  754;  Omaha  St.  Ry.  Co.  v.  Emminger 
(Keb.),  12  Am.  A  Eng.  R.  Cas.,  K.  S.,  188;  Yerkes  v.  Northern  Pac. 
Ry.  Co.  (Wis.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  642  (future  mental  suf- 
fering) ;  Becker  v,  Albany  Ry.  (N.  Y.),  12  Am.  A  Eng.  R.  Cas.,  N.  S., 
oS3. 
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District  affirmed  a  judgment  recovered  by  appellee  in  the 
circuit  court  of  Cook  county  against  appellant  for  damages  on 
account  of  personal  injuries  received  in  a  collision  between 
two  cars  of  appellant,  in  one  of  which  she  was  riding  as  a 
passenger.  The  only  error  alleged  by  counsel  is  the  giving 
to  the  jury  of  the  following  instruction  at  the  request  of 
plaintiff:  ''The  court  instructs  the  jury  that  if  yon  find  for  the 
plaintiff  you  will  be  required  to  determine  the  amount  of  her 
damages.  In  determining  the  amount  of  damages  the  plain- 
tiff is  entitled  to  recover  in  this  case,  if  any,  the  jury  have  a 
right  to  and  they  should  take  into  consideration  all  the  facts 
and  circumstances  as  proven  by  the  evidence  before  them; 
the  nature  and  eactent  of  plaintiff's  physical  injuries  and  re- 
sulting from  the  street  car  collision  in  question,  if  any,  so  far 
as  the  same  are  sbown  by  the  evidence;  her  suffering  in  body 
and  mind,  if  any,  resulting  from  such  physicial  injuries,  and 
such  future  suffering  and  loss  of  health,  if  any,  as  the  jury 
may  believe,  from  the  evidence  before  them  in  this  case,  she 
has  sustained  or  will  sustain  by  reason  of  such  injuries;  her 
loss  cf  time  and  inability  to  work,  if  any,  on  account  of  snch 
injuries;  and  may  find  for  her  such  sum  as,  in  the  judgment 
of  the  jury,  under  the  evidence  and  instructions  of  the  court 
in  this  case,  will  be  a  fair  compensation  for  the  injuries  she  has 
sustained  or  will  sustain,  if  any,  so  far  as  such  damages  and 
injuries,  if  any,  are  claimed  and  alleged  in  the  declaration." 
The  objections  to  the  instruction  are,  first,  that  it  did  not 
correctly  state  the  law  as  to  future  damages;  second, 
that  it  was  improper  to  give  it,  because  there  was  no  evi- 
dence upon  which  to  base  it.  It  is  acknowledged  that  future 
damages  may  properly  be  assessed  where  the  evidence  shows 
that  they  are  reasonably  certain  to  result  from  the  injury. 
The  action  being  for  a  single  wrong,  the  plaintiff  is  entitled 
to  recover  all  damages,  present  or  prospective,  which  nec- 
essarily result  from  the  injury,  and  a  part  of  such 
damages  is  future  pain  and  suffering  and  inability  to 
labor.  The  evidence  must  show  that  it  is  reasonably  certain 
the  plaintiff  will  suffer  such  damages,  and  the  nature  and  ex- 
tent thereof,  and  the  assessment  of  damages  must  be  based 
upon  such  evidence.  The  first  objection  to  the  instruction 
is  that  it  did  not  limit  the  jury  to  such  future  damages  as  the 
evidence  showed  were  reasonably  certain  to  result  from  the 
accident,  but  permitted  them  to  speculate  as  to  such  dam- 
ages, and  to  consider  merely  possible  or  probable  dam- 
ages. The  reply  of  counsel  for  appellee  to  this  argument 
is  that  the  court  has  repeatedly  approved  of  this  instruction 
as  a  correct  statement  of  the  law.  It  is  true  that  substan- 
tially the  same  instruction  has  been  before  the  court  in 
different  cases,  where  various  objections  to  it  were  con- 
sidered; but  the  particular  objection  now  presented  has  not 
heretofore  been  made.  ^  Objections  not  made  and  questions 
not  raised  are  not  considered,  and  each  decision  must  be  re- 
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garded  only  as  deciding  the  question  presented  for  decision. 
We  do  not  think,  however,  that  the  instruction  is  subject  to 
the  objection  now  made.  A  plaintiff  cannot  recover  dam- 
ages for  future  suffering  which  is  not  reasonably  certain  to 
result  from  his  injury.  13  Cyc.  138-144.  A  mere  possibility, 
or  even  a  reasonable  probability,  that  future  pain  or  suffering 
may  be  caused  by  the  injury,  or  that  some  disability  will  re- 
sult therefrom,  is  not  sufficient  to  warrant  an  assessment  of 
damages.  But  we  do  not  understand  that  this  instruction 
authorized  the  jury  to  allow  such  damages.  The  damages 
are  to  be  such  as  the  jury  believe,  from  the  evidence,  the 
plaintiff  will  sustain;  not  such  as  are  possible  or  probable. 
If  the  evidence  shows  that  the  plaintiff  will  sustain  damages 
in  the  future,  they  may  properly  be  allowed,  and  that  is  the 
purport  of  the  instruction. 

The  second  objection  is  that  there  was  no  evidence  that  it 
was  reasonably  certain  that  the  plaintiff  would  suffer  in  tbe 
future  mind  or  body.  The  evidence  was  conclusive  that  at 
the  time  of  the  trial  she  had  not  recovered  from  her  injuries, 
and  it  necessarily  followed  that  there  would  be  future  dam- 
ages to  some  extent.  The  only  debatable  question  was  as  to 
how  long  and  to  what  extent  she  would  suffer  in  the  future, 
and  that  question  was  necessarily  left  to  the  jury  to  be  de- 
termined from  the  evidence.  There  was  evidence  on  which 
to  base  the  instruction,  and  the  case  was  not  like  that  of 
Illinois  Iron  &  Mental  Co.  v.  Weber,  196  III  526,  63  N.  E. 
1008,  where  the  jury  were  authorized,  by  an  instruction,  to 
speculate  on  the  possibility  of  damages  being  suffered  six 
years  after  the  trial,  without  any  evidence  that  such  a  result 
was  even  probable. 

Appellee's  counsel  asks  us  to  award  damages  to  her  on  the 
ground  that  the  appeal  was  taken  merely  for  delay.  A 
similar  motion  was  made  and  denied  in  the  Appellate  Court, 
and  we  are  not  satisfied  that  the  purpose  of  the  appeal  was 
delay.  The  motion  is  therefore  denied.  The  judgment  of 
the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


LAKE  ERIE  &  W.  R.  CO.  v.  McPALL. 

(Supreme  Court  of  Indiana,  Nov.  29,  1904.) 

[72  N.  E.  Rep.  552.] 

Fires  Set  by  Locomotives — Negiigence — Pleading— Weather  Condi- 
tions— Sparic  Arresters — Speed. 
A  complaint  alleging^  that  defendant  was  operating  a  railroad 
through  a  village  in  which  there  were  a  larg-e  number  of  wooden  build- 
ings in  close  proximity  to  the  track,  and  on  a  day  when  a  strong-  wind 
was  blowing,  and  it  had  been  unusually  dry  for  a  Ions:  time,  carelessly, 
negligently,  and  wrongfully  failed  to  use  sufficient  spark  arresters  or 
other  proper  appliances  to  prevent  the  emission  of  sparks  from  its  loco- 
motives, and  negligently  ran  the  trains  at  such  a  high  speed  that  the 
engines  threw  out  unusually  large  and  dangerous  sparks,  which   set 
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fire  to  plain  tiff*  a  bam,  when  conaidered  on  appeal  after  a  trial  in 
which  the  issue  of  negligence  was  correctly  submitted  to  the  jury,  suf- 
ficiently alleged  negligence  in  respect  to  the  operation  of  the  locomo- 
tive, and  in  permitting  fire  to  escape  and  destroy  plaintiff's  barn. 

Same— Same — Same— Operation  of  Locomotive. 

In  an  action  against  a  railroad  for  the  destruction  of  property  by  fire, 
a  complaint  alleging  that  defendant  negligently  and  carelessly  failed 
to  exercise  a  degree  of  care  proportionate  to  the  increased  danger  in 
operating  its  locomotive,  but  negligently  so  operated  it  at  such  a  high 
rate  of  speed  as  to  cause  it  to  throw  out  dangerous  sparks,  sufficiently 
alleged  negligence  in  respect  to  the  operation  of  the  locomotive. 

Motion  for  Defendant  on  Interrogations. 

On  a  motion  for  judgment  on  answers  to  interrogatories,  the  evi- 
dence is  not  to  be  considered. 

Fires  Set  by  Locomotives — Answer  to  Inter  rotations. 

In  an  action  against  a  railroad  for  the  destruction  of  property  by 
fire,  where  the  jury  answered  in  the  affirmative  a  special  interrogatory 
as  to  whether  there  was  any  defect  in  the  construction  of  the  engine  or 
spark  arrester,  a  further  answer,  in  response  to  a  question  as  to  what 
that  defect  was,  that  it  was  a  defect  in  the  spark  arrester,  was  suf- 
ficiently specific. 

Interrogations. 

Where  defendant  was  not  entitled  to  judgment  on  the  answers  to 
special  interrogatories,  the  refusal  of  the  court  to  require  the  answer 
to  a  certain  interrogatory  to  be  made  more  specific  was  harmless. 

Fires  Set  by  Locomotives— Liability— Instructions — Harmless  Error. 
In  an  action  against  a  railroad  for  the  destruction  of  property  by 
fire,  a  charge  that  if  plaintiff's  barn  was  set  on  fire  by  sparks  carried 
by  the  wind  against  the  same,  and  such  sparks  were  thrown  from  de- 
fendant's engine  on  account  of  a  defective  spark  arrester,  it  would 
make  no  difference  how  the  engine  was  being  run  as  to  speed  or 
amount  of  steam,  did  not  mislead  the  jury,  where  in  other  instructions 
the  court  charged  with  great  ezplicitness  that  plaintiff  must  show  neg- 
ligence to  authorize  a  finding  in  her  favor,  and  the  jury,  in  answer  to 
special  interrogatories,  found  the  existence  of  negligence. 

Instructions. 

Error  in  the  giving  and  refusal  of  instructions  is  waived,  where 
neither  their  language  nor  a  succinct  statement  thereof  has  been  set 
out  in  appellant's  brief. 

Appeal— Review. 

The  Supreme  Court  will  not,  on  assignments  of  grounds  for  a  new 
trial  which  cover  merely  the  sufficiency  or  legal  effect  of  the  evidence, 
consider  answers  to  interrogatories. 

Fires  Set  by   Locomotives— Negligence— Weather  Conditions— Spark 
Arresters— Speed.* 

Where  it  was  a  time  of  drought,  and  a  locomotive  was  throwing 
sparks  of  larger  size  and  for  a  greater  distance  than  it  would  have 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and  lia-  • 
bilities  of  railroad  companies  relating  to  fires  set  by  their  locomotives 
(questions  of  statutory  law,  damages,  and  evidence  excluded),  see  foot- 
notes appended  to  Anderson  v,  Oregon  R.  Co.  (Ore.),  12  R.  R.  R.  625,  35 
A^.  &  Eng.  R.  Cas.,  N.  S.,  625  (care  required  in  furnishing  spark 
arresters*;  and  effect  of  the  exercise  of  due  care  in  furnishing  prevent- 
ive appliances) ;  Brady  v.  Jay,  (La.),  11  R.  R.  R.  269,  34  Am.  A  Eng. 
R.  Cas.,  N.  S.,  269  (liability  of  logging  railroad  on  account  of  the  ab- 
sence of  spark  arresters  on  engine  furnished  independent  contractor) ; 
foot-note  appended  to  Simpson  z/.  Enfield  Lumber  Co.  (N.  Car.),  9 
R.  R.  R.  457,  32  Am.  &  Eng.  R.  Cas.,N.  8.,  457,  where  all  preceding 
authorities  in  this  series  on  the  subject  of  negligence  of  railroads  in 
permitting  combustibles  to  accumulate  on  their  right  of  way  are  col- 
lected) ;  Alabama  Great  Southern  R.  C^o.  v.  Clark  (Ala  ),  9R.  R.  R.  589, 
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done  if  it  bad  had  a  sufficient  spark  arrester,  which  fact  the  engineer 
mig'ht  have  discovered  from  the  flying  sfiarks,  bnt  nevertheless  ran  at 
a  high  speed  with  the  draft  of  the  locomotive  open  and  its  exhaust 
onnsuallj  loud,  it  was  his  duty  to  shut  off  steam  in  passing  a  point  in 
a  village  at  which  a  bam  containing  wide  cracks  through  which  sparks 
might  enter,  and  towards  which  there  was  a  high  wind  blowing,  stood 
near  the  right  of  way. 

Appeal    from  Circuit  Court,    Hamilton  County;  W.   S. 
Christian,  Special  Judge. 

Action  by  Melissa  McFall  against  the  Lake  Erie  &  Western 
Railroad  Company.  From  a  judgment  for  plaintifi,  defend- 
ant appeals.  Transferred  from  the  Appellate  Court  under 
Barns'  Ann.  St.  1901,  §  1337U.     Affirmed. 

John  B.  Cockrum  and  Shirts  &  Fertig,  for  appellant. 
Dan  Waugh,  Gifford  &  Nash,  and  Kane  &  Kane,  for  appel- 
lee. 

GILLETT,  J.  Suit  by  appellee  against  appellant  to  re- 
cover damages  for  alleged  negligence  in  permitting  sparks  to 
escape  from  its  locomotive  and  fall  upon  the  barn  of  appel- 
lee, whereby  the  barn  was  set  on  fire  and  destroyed.  The 
complaint  was  in  three  paragraphs,  to  each  of  which  a  de- 
murrer was  overruled.  There  was  an  answer  in  general 
denial.  The  jury  found  in  favor  of  appellee  on  each  para- 
graph of  her  complaint,  and  answered  certain  special  inter- 
rogatories propounded   by   appellant.     The  latter  moved  for 

32  Am.  A  Eng.  R.  Cas.,  N.  8.,  589  (degree  of  care  required  of  railroads 
to  prevent  fires) ;  Cratt  v,  Albemarle  Timber  Co.  (N.  Car.),  7  R.  R.  R. 
^t  30  Am.  A  Kng.  R.  Cas.,  N.  S.,  84  (liability  of  private  logging  railroad 
for  fire  communicated  by  reason  of  absence  of  spark  arresters) ;  Ham- 
bnrg-Bremen  Fire  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  7  R. 
R.  R.  177, 30  Am.  &  Eng.  R.  Cas.,  N.  S.,  177  (liability  of  railroad  com- 
pany for  fire-  communicated  from  combustibles  on  railroad  platform) ; 
Glans  V.  Chicago,  M.  A  St.  P.  Ry.  Co.  (Iowa),  6  R.  R.  R.  213,  29  Am.  A 
Eng.  R.  Cas.,  N.  S.,  213  (negligence  of  railroad  in  starting  fire  on  plain- 
tifiTs  premises  as  proximate  cause  of  injury  to  his  health  from  over 
exertion  in  putting  it  out) ;  Logan  v,  Wabash  Ry.  Co.  (Mo.),  6  R.  R.  R. 
274,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  274  (proximate  cause  where  personal 
injuries  were  sustained  in  attempting  to  extinguish  fire) ;  Jefferson  v, 
Chicago,  etc.,  Ry.  Co.  (Wis.),  7  R.  R.  R.  621,  30  Am.  A  Eng.  R.  Cas., 
N.  8.,  621 ;  Norfolk  A  W.  R.  Co.  v.  Perrow  (Va.),  7  R.  R.  R.  611,  30  Am. 
&Eng.  R.  Cas.,  N.  S.  611  (sufficiency  of  evidence  of  negligence);  Ala- 
bama Midland  Ry.  Co.  v.  E.  Swindell  A  Co.  (Ga.),  8  R.  R.  R.  736, 31  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  736  (sufficiency  of  evidence  to  sustain  verdict  for 
plaintiff);  Pittsburgh,  C,  C.  A  St.  L.  R.  Co.  v.  Wilson  (Ind.),  7  R.  R. 
S. 671,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  671  (sufficiency  of  petition); 
Abrams  v.  Seattle  A  M.  Ry.  Co.  (Wash.),  2  R.  R.  R.  465,  25  Am.  A  Eng. 
R.  Cas.,  N.  S.,  465  (care  required  of  railroad  to  prevent  fires) ;  Lesser 
Cotton  Co.  V.  St  Louis  I.  M.  A  S.  Ry.  Co.  (C.  C.  A.),  2  R.  R.  R.  445, 25 
Am.  A  Eng.  R.  Cas.,  N.  S.,  445  (care  required  in  dry  windy  weather 
where inflamable  materials);  St.  Louis  A  S.  W.  Ry.  Co.  of  Texas  v, 
MUler  (Tex.),  1  R.  R.  R.  874,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  874  (liability 
as  affected  by  use  of  due  care  in  selecting  employees) ;  Grant  v,  Omaha, 
etc,  R.  Co.  (Mo.),  3  R.  R.  R.  953,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  953 
(liability  on  account  of  spreading  of  fire  lighted  on  right  of  way  ;  and 
liability  of  receivers  on  account  of  fire  set  prior  to  receivership)  ;  Mc- 
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judg^meat  on  the  answers  to  interrogatories,  and  subse- 
quently filed  a  motion  for  a  new  trial.  Each  of  these 
motions  was  overruled,  and  jadgment  was  rendered  for  appel- 
lee upon  the  verdict  We  shall  discuss  the  questions  which 
the  record  presents  in  their  order. 

It  is  claimed  by  counsel  for  appellant  that  none  of  said 
paragraphs  contains  a  sufficient  charge  of  negligence.  The 
first  paragraph  charges  that  on  April  25,  1902,  defendant  was 
operating  a  line  of  railroad  running  east  and  west  through 
the  village  of  Hobbs,  in  Tipton  county,  Ind.;  that  there  was 
in  said  village  on  said  day,  and  for  a  long  time  prior  thereto 
there  had  been,  a  large  number  of  wooden  buildings,  consist- 
ing of  houses,  stables,  and  other  structures,  standing  on  either 
side  of  defendant's  track  and  in  close  proximity  thereto,  and, 
among  others,  that  there  was  a  barn  or  stable  owned  by 
plaintiff,  of  the  valae  of  $150,  situated  about  100  feet  north 
of  said  track;  that  on  said  day  there  was  a  wind  blowing  from 
the  south  or  southwest  across  defendant's  track,  and  in  the 
direction  of  plaintiff's  barn  or  stable;  that  it  was  at  that 
time,  and  it  had  been  for  a  long  time  prior  thereto,  un- 
usually dry,  making  said  building  highly  inflammable  and 
easily  set  on  fire  by  sparks  or  coals  of  fire;  that  on  said  day 
defendant,  in  running  its  locomotives  and  trains  of  cars  over 
its  tracks,  carelessly,  negligently,  and  wrongfully  failed  and 
omitted  to  use  safe  and  sufficient  spark  arresters  or  other 
proper  appliances  to  prevent  the  emission  of  sparks  and  fire 
from  said  locom<>tives,  and  negligently,  carelessly,  and  wrong- 
fully ran  and  operated  said  locomotives  and  trains  of  cars  at 
such  a  high  and  unnecessary  head   or  amount   of  steam   and 

Farland  v.  Missouri,  K.  &,  T.  Ry.  Co.  (Mo.),  2  R.  R.  R.  656,  25  Am.  A 
Kng,  R.  Cas.,  N.  S.,  656  (liability  of  domestic  proprietor  where  foreign 
corporation  is  permitted  to  use  the  road) ;  Chicago  A  E.  R.  Co.  v,  Lesh 
(Ind.),  4  R.  R.  R.  20,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  20  (ordinary  wind 
not  a  new  a^d  independent  agency)  ;  Greenwich  Ins.  Co.  v,  Louisville 
&N.  R.  Co.  (Ky.),  1  R.  R.  R.  605,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  60S 
(right  of  insurance  company  to  recover  against  railroad  where  building 
was  constructed  on  right  of  way  by  permission  was  destroyed  by  fire) ; 
Armstrong  v.  Wilmington  A  W.  R.  Co.  (N.  Car.),  4  R.  R.  R.  706,  27  Am. 
A  Eng.  R,  Cas.,  N.  S.,  706  ;  Southern  Ry.  Co.  v.  Pace  (Ga.),  1  R.  R.  R. 
604,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  604  (sufficiency  of  evidence  of  negli- 
gence in  management  of  engine) ;  Monograph,  15  Am.  A  Eng.  R.  Cas., 
N.  S.,  495,  et  seq.  ;  Peck  v.  New  York  Cent.  &  H.  R.  Co.  (N.  Y.),  22  Am, 
&  Eng.  R.  Cas.,  N.  S.,  808  (not  liable  in  absence  of  negligence;  but 
negligence  may  be  inferred  from  emission  of  sparks  in  unusual  quanti- 
ties) ;  Boston  Excelsior  Co.  v.  Bani^or  &  A.  R.  Co.  (Me.),  16  Am.  A  Eng. 
R.  Cas.,  N.  S.,  654  ;  Hoffman  v.  King  (N.  Y.),  16  Am.  A  Eng.  R.  Cas., 
N.  S.,  764  (proximate  cause) ;  Alabama  &  V.  Ry.  Co.  v,  Barrett  (Miss.), 
20  Am.  &  Enjf.  R.  Cas.,  N.  S.,  141  ;  Van  Inwegen  v.  Port  Jervis,  etc., 
R.  Co.  (N.  Y.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  352  (proximate  cause 
where  fire  destroys  property  after  crossing  intervening  land) ;  Alabama, 
G.  S.  R.  Co.  V.  Johnston  (Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  909  (suffi- 
ciency of  complaint);  Southern  Ry.  Co.  v,  Myers  (Ga.),  16  Am,  A  Eng. 
R.  Cas.,  N.  S.,  672  ;  Southern  Ry.  Co.  v.  Williams  (Ga.),  22  Am.  A  Eng. 
R.  Cas.,  N.  S.,  415  (sufficiency  of  evidence) ;  Alabama,  G.  S.  R.  Co.  v. 
Johnston  (Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  909  (wind  as  intervening 
cause  of  destruction  of  property). 
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draft,  thereby  causing  said  locomotives  to  emit  and  throw 
out  unusually  large  and  dangerous  sparks  and  coals 
of  fire,  which  said  sparks  and  coals  of  fire  defend- 
ant negligently  and  carelessly  suffered  and  permitted  to 
be  so  emitted,  thrown,  carried,  and  spread  by  said  wind  off 
of  its  right  of  way  and  to,  upon,  and  against  plaintiff's  barn 
or  stable,  igniting  and  setting  the  same  on  fire,  whereby  the 
same  was,  without  any  negligence  or  careJessness  on  her  part, 
burned  and  destroyed,  to  her  damage,  etc.  The  paragraph 
farther  alleges  matter  of  excuse  for  failing  to  set  out  what 
mechanism  and  construction  of  spark  arrester  could  or  should 
have  been  used. 

The  second  paragraph,  after  alleging  the  general  situation 
and  the  condition  of  drought,  as  in  the  first  paragraph,  and 
alleging  that  said  conditions  were  known  to  the  employees  of 
defendant  before  they  had  reached  or  attempted  to  pass 
through  said  village,  contains  the  following:  ''Yet  notwith- 
standing all  of  which,  said  defendant,  its  agents  and  em- 
ployees so  engaged  in  operating  and  running  one  of  its 
locomotives  and  passenger  train  of  cars  attached  thereto 
over  its  track  through  said  town  in  the  afternoon  of  said  day, 
negligently  and  carelessly  failed  and  omitted  to  exercise  that 
degree  of  care  and  caution  in  operating  and  running  said 
locomotive  and  train  of  cars  though  said  village  on  said  day 
proportionate  to  the  increased  danger  and  risk  of  setting  fire 
to  said  building  from  sparks  and  coals  of  fire  thrown  from 
said  locomotive  in  running  through  said  village,  but  negli- 
gently and  carelessly  and  wrongfully  so  ran  and  operated 
said  locomotive  and  train  of  cars  through  said  village  at  such 
a  high  rate  of  speed  and  excessive  head  and  amount  of  steam, 
unnecessarily  overtaxing  the  power  of  said  locomotive, 
thereby  causing  it  to  emit  and  throw  out  unusually  large  and 
dangerous  sparks  and  coals  of  fire,  which  the  defendant,  its 
agents  and  employees,  negligently  and  carelessly  so  sufiered 
and  permitted  to  be  so  emitted  and  thrown  out  and  carried 
by  said  wind  off  of  the  defendant's  right  of  way  to  and  against 
the  said  barn  or  stable  of  the  plaintiff,  thereby  igniting  and 
setting  the  same  on  fire,  and  completely  burning  it  up  and 
destroying  it,  without  any  carelessness  or  negligence  on  the 
part  of  the  plaintiff.  That  the  plaintiff,  for  the  want  of 
sufiBcient  knowledge,  is  unable  to  set  out  the  facts  constitut- 
ing the  negligence  of  the  defendant  more  specifically  than 
as  herein  set  out." 

The  third  paragraph  is  substantially  the  same  as  the 
second  in  respect  to  the  allegations  of  preliminary  facts,  but 
its  allegations  concerning  negligence  are:  ''That  said  de- 
fendant negligently  and  carelessly  failed  and  omitted  to  exer- 
cise that  degree  of  care  and  caution  proportionate  to  the 
increased  risk  and  hazard  on  account  of  the  conditions  above 
stated,  but  carelessly  and  negligently  ran  one  of  it  passenger 
trains  in  the  afternoon  of  said  day  over  its  said  track  through 
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said  town  at  an  unusual  and  excessive  rate  of  speed;  that  by 
reason  of  which  unusul  and  excessive  rate  of  speed,  and  ex- 
cessive pressure  of  steam  in  said  locomotive,  great  and  un- 
usual quantities  of  dangerous  sparks  and  coals  of  fire  were 
emitted  and  thrown  from  said  engine,  which  said  defendant 
carelessly  and  negligently  suffered  and  remitted  to  be  so 
emitted  and  thrown  and  carried  and  spread  by  said  wind  so 
blowing  off  of  the  defendant's  right  of  way,  and  into  and 
against  the  plaintiff's  barn  or  stable,  igniting  and  setting  the 
same  on  fire,  whereby  the  same  was  burned  up  and  totally 
destroyed,  without  any  carelessness  or  negligence  on  the  part 
of  the  plaintiff." 

It  is  clear  that  the  first  paragraph  of  the  complaint  con- 
tained a  sufficient  charge  of  negligence  in  respect  to  the 
operation  of  the  locomotive.  It  is  also  our  opinion  that,  con- 
sidering the  entire  allegation  relative  to  the  spark  arrester, 
the  paragraph  mentioned  contained  a  sufficient  charge  of  neg- 
ligence in  permitting  fire  to  escape  to  and  destroy  appellee's 
barn.  Chicago,  etc.,  R.  Co.  v.  Kreig,  22  Ind.  App.  393,  53 
N.  E.  1033.  ''Safe"  and  ''sufficient"  are  relative  terms  when 
applied  to  a  spark-arresting  device,  and  the  word  "prevent" 
was  evidently  used  by  the  pleader  in  the  sense  pf  to  hinder, 
check,  or  retard.  The  record  discloses  that  the  question  was 
fully  laid  before  the  jury  as  to  whether  the  spark  arrester  in 
the  locomotive  which  set  the  fire  was  of  standard  pattern  and 
in  good  order,  and  it  further  appears  that  the  jury  was  cor- 
rectly instructed  as  to  the  measure  of  appellant's  duty  in  that 
respect.  The  pleading,  therefore,  comes  to  us  so  thoroughly 
impressed  with  the  theory  which  the  trial  stamped  upon  it 
that  we  do  not  feel  at  liberty  to  assume  that  it  was  the  pur- 
pose of  the  pleader  in  effect  to  treat  appellant  as  an  insurer 
with  respect  to  the  sufficiency  of  ttie  appliance.  In  other 
words,  it  is  a  case  where  the  construction  suggested  by  us 
above  must  be  given  the  pleading,  to  the  end  that  the 
theory  of  the  parties  below  and  of  the  trial  court  shall  be  the 
accepted  theory  here. 

As  to  the  second  paragraph,  we  think  it  plain  that  it  con- 
tained a  sufficient  charge  of  negligence  in  respect  to  the 
operation  of  the  locomotive.  It  is  not  to  be  forgotten  that, 
in  a  case  where  the  facts  alleged  disclose  a  duty,  the  charge 
of  negligence  takes  on  a  technical  significance,  and  that  a 
very  general  averment  relative  to  what  was  negligently  done 
or  omitted  will  ordinarily  be  a  sufficient  averment  of  negli- 
gence as  against  a  demurrer. 

We  need  not  determine  whether  the  third  paragraph  is 
sufficient.  As  above  stated,  the  verdict  is  shown  to  rest  on 
each  paragraph,  and  the  first  and  second  paragraphs  afford  a 
sufficient  foundation  for  a  finding  in  appellee's  favor. 

We  deem  it  unnecessary  to  give  space  to  set  out  in  full  the 
findings  of  the  jury  in  response  to  the  special  interrogatories 
submitted.     On  a  motion  for  judgment  on  answers  to  inter. 
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rogatories,  tbe  evidence  is  not  to  be  considered,  and  it  cannot 
be  said,  considering  the  doable  charge  of  negligence  in  the 
first  paragraph,  that  facts  might  not  have  been  shown  under 
the  issues  which  would  have  warranted  a  verdict  for  appellee 
on  that  paragraph,  notwithstanding  the  facts  found  by  the 
jury.  As  to  the  verdict  on  the  second  paragraph,  we  deem  it 
clear  that  there  was  no  inconsistency  between  the  verdict  and 
the  answers  to  the  interrogatories. 

Tbe  twenty-sixth  and  twenty-seventh  interrogatories  pro- 
pounded to  the  jury,  and  the  answers  returned  to  said  inter- 
rogatories, were  as  follows:  '^(26)  Was  said  fire  caused  by 
reason  of  any  defect  in  the  construction  or  design  of  the 
engine  or  spark  arrester  therein?  Ans.  Yes.  (27)  If  you 
answer  the  last  question  in  the  afiirmative,  state  what  said 
defect  was.  Ans.  Yes,  by  defect  in  spark  arrester."  The 
jury,  as  other  answers  to  interrogatories  and  the  evidence  in- 
dicate, in  its  effort  to  reconcile  the  testimony  introduced  by 
appellant,  that  said  appliance  was  in  good  order  at  the  time 
that  the  locomotive  started  on  its  westward  trip,  with  the 
testimony  that  it  was  spreading  fire  between  the  city  of 
Elwood  and  the  city  of  Tipton,  which  are  situate  on  either 
side  of  the  village  of  Hobbs,  adopted  the  theory  that  the 
spark  arrester  was  out  of  repair  from  the  time  of  leaving 
Elwood.  The  jury  also  found  that  although  the  trainmen 
might  have  discovered,  by  the  exercise  of  due  care,  the  fact 
that  sparks  were  escaping,  so  as  to  have  prevented  the  fire 
complained  of,  yet  it  was  not  practicable  to  make  an  exami- 
nation of  the  appliance  while  the  locomotive  was  fired  up. 
Tbe  spark  arrester  was  not  offered  in  evidence,  and  there 
was  no  direct  testimony  as  to  its  condition  after  the  locomo- 
tive started  on  said  trip.  In  these  circumstances  we  think 
that  the  trial  court  did  not  err  in  refusing  to  require  the  jury 
to  make  a  more  specific  and  definite  answer  to  the  twenty- 
seventh  interrogatory.  Taking  the  facts  which  the  jury  found 
to  exist,  it  is  evident  that  it  was  purely  a  matter  of  conjecture 
as  to  the  precise  nature  of  the  defect  in  the  spark  arrester 
during  the  time  that  the  locomotive  was  running  between 
Elwood  and  Tipton.  The  answer  was  as  certain  as  appellant 
was  entitled  to  under  tbe  facts.  McDoel  v.  Gill,  23  Ind. 
App.  95.  53  N.  E.  956. 

The  answer  to  the  twenty-fifth  interrogatory,  when  con- 
strued in  connection  with  the  eighteenth  interrogatory  and 
tbe  findings  above  indicated,  makes  it  tolerably  clear  in  what 
respect,  in  the  jury's  opinion,  the  conductor  ''failed  to  use 
sufficient  caution  under  existing  circumstances."  But  the 
matter  just  referred  to  is  really,  in  view  of  the  findings,  an 
excrescence  upon  the  case,  and,  whatever  answer  the  jury 
might  have  made  concerning  the  conductor,  appellant  would 
not  have  been  entitled  to  judgment  on  tbe  answers  to  inter- 
rogatories. Therefore  the  refusal  of  the  court  to  require  the 
answer  to  the  eighteenth  interrogatory  to  be  made  more 
specific  and  definite  was  in  any  event  harmless. 
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Instruction  No.  i8,  given  by  the  court  to  the  juiy,  was  as 
follows:  ''If  you  believe  from  all  of  the  evidence  in  the  case 
that  the  plaintifi's  barn  or  stable  was  set  on  fire  and  destroyed 
by  sparks  or  coals  of  fire  that  were  carried  by  the  wind  to 
and  ag^ainst  the  same,  and  that  such  sparks  and  coals  were 
thrown  and  emitted  from  the  defendant's  engine  on  account 
ot  the  defective  and  insufficient  spark  arrester  used  on  or  with 
such  engine,  in  such  case  it  would  make  no  difierence  as  to 
the  manner  in  which  said  engine  was  being  run  as  to  speed 
or  amount  of  steam."  Appellant's  counsel  complain  of  this 
instruction  because  it  omits  the  element  of  negligence.  It 
will  be  observed  that  the  instruction  did  not  charge  that 
appellee  was  entitled  to  recover  without  proof  of  negligence. 
The  second  instruction  stated  the  gist  of  the  first  paragraph 
of  the  complaint,  and  charged  the  jury  that,  'Mn  order  to  find 
for  the  plaintiff  under  this  paragraph,  you  must  be  able  to 
find  by  a  preponderance  of  the  evidence  that  the  proximate 
cause  of  the  fire  was  the  alleged  negligent  operation  of  the 
engine,  or  the  alleged  negligent  failure  to  use  safe  and 
sufficient  spark  arresters  to  prevent  the  emission  of  fire  from 
the  engine."  The  fifth  instruction  given  to  the  jury  was  as 
follows:  ''The  duty  of  the  defendant  to  provide  screens  and 
contrivances  to  prevent  the  emission  of  sparks  or  spread  of 
fire  was  limited  to  such  contrivances  as  had  already 
been  tested  and  put  in  use,  and  it  was  not  required 
to  use  every  possible  contrivance  or  means  which  scientific 
discussion  might  recommend  for  such  purposes.  It  was 
required  only  to  use  reasonable  care,  and  to  avail  itself 
of  the  best  mechanical  contrivances  in  known  practical 
use.  If,  therefore,  you  find  that  the  defendant's  locomotive 
was  provided  with  the  best  known  spark  arrester  in  practical 
use,  and  with  the  most  approved  mechanical  devices  for  pre- 
venting the  spread  of  fire,  no  negligence  can  be  attributed  to 
the  defendant  by  reason  of  the  condition  of  said  locomotive, 
if  such  contrivances  and  devices  were  in  proper  repair,  al- 
though the  evidence  may  show  that  said  locomotive  emitted 
dangerous  sparks  of  fire."  The  sixth  instruction  which  the 
court  gave  to  the  jury  was  in  the  following  words:  "As 
negligence  is  the  gist  of  the  action,  the  burden  is  on  the 
plaintifi  to  prove  the  negligence  charged.  And  although  it 
shall  appear  from  the  evidence  that  the  plaintiff's  property 
was  set  OR  fire  by  a  spark  from  the  defendant's  locomotive, 
this  of  itself  does  not  justify  the  inference  that  the  defendant 
was  negligent  in  causing  or  suffering  the  spark  to  be  so 
emitted."  The  eighth  instruction  which  the  court  gave 
reads  thus:  "A  railroad  company  must  exercise  reasonable 
care  to  provide  the  most  effective  contrivances  in  known  use 
to  prevent  escape  of  sparks  and  coals,  but  it  is  not  an  insurer 
of  their  completeness  or  perfection."  The  second,  fifth, 
sixth,  and  eighth  instructions  were  given  by  the  court  at  the 
request  of  appellant.    The  fourteenth  instruction  was  in  the 
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following  words:  ''Neither  is  it  necessary  for  the  plaintiff 
to  recover  for  her  to  prove  by  direct  testimony  the  particular 
act  or  acts  of  negligence  charged  in  the  complaint  which 
caused  the  damage  complained  of.  It  will  be  sufficient  on 
this  point  if  it  is  shown  by  all  of  the  facts  and  circumstances 
in  the  case."  The  eighteenth  instruction  does  not  meet  with 
our  approval,  but  we  have  concluded,  since  it  did  not  neces- 
sarily create  the  inference  that  negligence  was  not  an  element 
which  was  requisite  to  aopellee's  recovery,  and  as  the  court 
had  charged  with  great  explicitness  that  she  must  make  out 
a  case  of  negligence  as  charge  to  authorize  a  finding  in  her 
favor,  and  judging  of  the  matter  in  the  light  of  the  facts 
found  specially  in  answer  to  interrogatories,  that  the  jury  was 
not  misled  by  said  instruction. 

Appellant's  counsel  complain  of  the  giving  and  re- 
fusal of  certain  other  instructions,  but,  as  neither  their 
language  nor  a  succinct  statement  thereof  has  been 
set  out  in  appellant's  brief,  we  are  constrained  to  hold 
that  all  questions  relative  to  said  instructions  are  waived. 
Penn.  Mutual  Life  Ins.  Co.  v.  Norcross  (at  last  term)  72  N. 
E.  132;  Cleveland,  etc.,  R.  Co.  v.  Stewart,  161  Ind.  242,  68  N. 
E.  170;  Pittsburgh  R.  Co.  v.  Wilson,  161  Ind.  701,  66  N.  E. 
899;  Peny,  etc.,  Co.  v.  Wilsdn,  160  Ind.  435t  67  N.  E.  183; 
McElwaine-Richards  Co.  V.  Wall,  159  Ind.  557,  6$   N.  E.  576. 

There  was  expert  evidence  showing  that  a  locomotive  with 
a  standard  spark  arrester  properly  adjusted  would  not  throw 
sparks  of  the  size  and  for  the  distance  that  the  locomotive 
was  shown  to  have  thrown  them  on  the  trip  in  question,  and, 
notwithstanding  the  conclusion  of  the  jury  that  the  spark 
arrester  was  in  good  order  when  the  locomotive  started  west- 
ward, there  was  room  for  the  opposite  inference  from  the  cir- 
cumstances of  the  case.  Appellant's  counsel  argue  that  the 
evidence  is  insufficient,  on  the  assumption  that  the  answers 
to  interrogatories  serve  the  purpose  of  excluding  the  hypo- 
thesis that  negligence  existed  with  reference  to  providing  a 
sufficient  spark  arrester.  The  rule  in  this  court^  is  that,  on 
assignments  of  grounds  for  a  new  trial  which  question 
merely  the  sufficiency  or  legal  effect  of  the  evidence,  the  court 
will  not  consider  answers  to  interrogatories.  Chicago,  etc., 
R.  Co.  V.  Kennington,  123  Ind.  409,  24  N.  E.  137;  Staser  v. 
Hogan,  120  Ind.  207,  21  N.  E.  911,  22  N.  E.  990;  Ohio 
&  Mississippi  R.  Co.  v.  Selby,  47  Ind.  471,  17  Am.  Rep. 
719;  Sievers  v.  Peters  Box,  etc.,  Co.,  151  Ind.  642,  50 
N.  E.  877,  52  N.  E.  399.  But  even  upon  the  hypothesis  of 
the  correctness  of  the  jury's  answers  to  interrogatories,  we 
think  that  the  case  was  made  out.  Appellant  itself  was 
charged  in  the  first  paragraph  of  the  complaint  with  negli- 
gently failing  and  omitting  to  use  a  proper  appliance  to  pre- 
vent the  emission  of  sparks,  and  also  with  negligently  and 
carelessly  running  the  locomotive  with  a  high  and  unneces- 
sary amount  of  steam  and  draft,  thereby  causing  it  to  emit 
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and  throw  out  large  and  dangerous  sparks  and  coals  of  fire. 
Whatever  may  be  the  right  of  a  railway  company  to  operate 
its  trains  at  such  speed  as  it  sees  fit,  where  it  has  a  proper 
and  sufficient  equipment,  yet  in  this  case,  where  the  evidence 
shows  that  it  was  a  time  of  drought,  that  the  locomotive  was 
thowing  sparks  of  larger  size  and  for  a  greater  distance  than 
it  would  have  done  if  it  had  had  a  sufficient  spark  arrester, 
that  the  engineer  might  have  discovered  the  fact  from  the 
flying  sparks,  that  the  locomotive  was  running  at  a  high 
speed  and  with  its  draft  open,  that  the  exhaust  was  unusually 
loud,  that  the  barn  of  appellee  stood  near  the  right  of  way 
and  contained  wide  cracks  through  which  sparks  might  enter, 
and  that  there  was  a  high  wind  blowing  from  the  right  of 
way  in  the  direction  of  the  barn,  we  think  that  it  was  the 
duty  of  the  engineer,  as  the  jury  specifically  found,  to  shut  off 
steam  in  passing  that  point. 
Judgment  affirmed. 


RIDBOUT  et  al.  v,  WINNEBAGO  TRACTION  CO. 

(Supreme  Court  of  Wisconsin,  Dec.  13, 1904.) 

[101  N.  W.  Rep.  672.] 

Negligence — Willfulness.* 

The  term  '* negligence*'  by  itself  suggests  only  inadvertence  or  want 
of  ordinary  care,  and  however  great  may  be  the  degree  of  such  want  of 
care,  so  long  as  the  element  of  inadvertence  remains,  willfulness  is 
excluded. 

Gross  Negligence.f 

The  term  "gross  negligence"  signifies  willfulness.  It  involves 
intent,  actual  or  constructive,  which  is  a  characteristic  of  criminal 
liability.  If  one  is  guilty  of  inadvertence  causing  injury  to  another, 
that  one's  fault  is  denominated  want  of  ordinary  care.  If  one  is  guilty 
of  willful  misconduct  causing  actionable  injury  to  another,  the  former's 
fault  is  denominated  ''gross  negligence." 

Complaint— I ndefiniteness— Conflicting  Theories. 

Since  in  the  first  case  suggested  intention  to  do  the  injury,  actual  or 
constructive,  must  be  absent  and  in  the  second  case  present,  a  com- 

*For  definitions  of  willfulness,  wantonness  and  recklessness,  see 
Gosa  V.  Southern  Ry.  (S.  Car.),  11  R.  R.  R.  693,  34  Am.  St.  Eng.  R.  Cas., 
N.  S.,  693  (a  willful  act  means  an  act  showing  that  a  person  intended 
to  do  what  was  done,  and  a  wanton  act  means  an  act  done  in  total  dis- 
regard of  the  rights  of  others) ;  note  appended  to  I^uisville  8l  N.  R. 
Co.  V.  Brown  (Ala.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  794  (willfulness) ; 
note  appended  to  Louisville  &  N.  R.  Co.  v.  Anchors  (Ala.),  11  Am.  dt 
Eng.  R.  Cas.,  N.  S.,  657  (definition  of  recklessness  when  applied  to 
negligence) ;  Highland  Ave.  &  B.  R.  Co.  v,  Robinson  (Ala.),  19  Am.  & 
Eng.  R.  Cas.,  N.  S.,  357  (while  wantonness  and  recklessness  conjunct- 
ively legally  impart  the  same  as  intentional  wrong,  an  act  may  be  done 
wantonly  and  recklessly,  and  an  injury  be  thereby  inflicted,  and  in  such 
manner,  without  an  intent  or  wish  to  inflict  the  injury). 

tFor  definitions  of  gross  negligence,  see  foot-note  appended  to  Chesa- 
peake &  O.  Ry.  Co.  V,  Board  (Ky.),  10  R.  R.  R.  701,33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  701,  where  all  preceding  authorities  in  this  series  are 
collected. 
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plaint  nsing'  language  to  describe  defendant's  fault  apinropriate  to 
both  species  of  misconduct,  as  if  they  occurred  at  one  and  the  same  timCy 
and  that  one  included  the  other,  is  indefinite  and  uncertain. 

Gross  Negligence. 

Gross  negligence  does  not  include  ordinary  negligence,  and  proof  of 
the  former  does  not  prove  but  rather  disproves  the  latter. 

Indefiniteness  of  Complainant — Conflicting  Thaorias—lnconslstent 
Findings. 
Where  a  complainant  is  indefinite  and  uncertain  because  of  the 
pleader's  confusing  the  element  of  advertence  with  that  of  inadver- 
tence, ordinary  negligence  with  gross  negligence,  and  the  attention  of 
the  trial  court  is  call^  thereto,  though  not  in  the  most  approved  man- 
ner, it  should  compel  the  plaintiff  to  proceed  upon  one  theory  or  the 
other,  if  both  theories  can  be  reasonably  spelled  out  of  the  pleadings, 
or  give  such  permissible  construction  to  the  pleadings  as  to  confine 
plaintiff's  dadm  to  one  species  of  wrongdoing. 

Same—Double  Aspect. 

Where  a  complainant  has  a  double  aspect  rendering  it  indefinite  and 
uncertain,  as  above  indicated,  it  is  error  to  submit  the  cause  to  the  jury 
Qpon  both  aspects,  and  in  case  error  is  committed  in  that  regard  result- 
ing in  a  verdict  in  favor  of  the  plaintiff  upon  the  ground  of  gross  neg- 
ligence and  ordinary  negligence  as  well,  it  is  error  to  render  judgment 
thereon  because  of  inconsistency  in  the  findings. 

(Syllabus  by  the  Judge.) 

Appeal  {rem  Circait  Court,  Wionebago  Connty;  George 
W.  Bnrnell,  Judge. 

Action  by  W.  K.  Rideout  and  George  A.  Saran,  adminis- 
trators of  the  estate  of  Christian  Sarau,  deceased,  against  the 
Winnebago  Traction  Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Reversed. 

Action  for  damages  for  the  alleged  wrongful  killing  of  plain- 
tifis'  intestate.  The  circumstances  stated  as  a  ground  for  a 
recovery  are  substantially  these:  From  June  22,  1897,  up  to 
and  inclusive  of  the  event  complained  of  defendant  was  a 
corporation  duly  organized  under  the  laws  of  this  state,  and 
aathorized  to  operate  an  electric  street  railway  on  various 
streets,  including  Merritt  street,  in  the  city  of  Oshkosh,  Wis. 
August  24,  1903,  the  Uniformed  Rank  Knights  of  Pythias  in 
SQch  city,  some  being  on  foot  and  some  being  in  carriages, 
—one  ot  the  former  being  Christian  Sarau, — marched  in 
parade  formation  along  the  street  specially  mentioned,  es- 
corted by  a  military  band  of  twenty-four  pieces  discoursing 
music.  Some  of  the  marchers,  including  Sarau,  in  the  ex- 
ercise of  ordinary  care  walked  between  the  rails  of  defend- 
ant's track  located  on  such  street,  and  others  walked  on 
either  side  thereof.  While  so  doing  defendant's  servant  with 
one  of  its  cars  appoached  the  procession  from  the  rear  at  a  dan- 
gerous rate  of  speed,  without  giving  any  sufficient  warning  to 
the  marchers  to  yield  the  right  of  way  before  reaching  them. 
The  car  going  at  such  dangerous  rate  of  speed,  without  suffi- 
cient warning  being  given  as  aforesaid,  was  carelessly,  negli- 
gently, recklessly  and  wantonly  propelled  into  the  space 
occupied  by  the  marchers  and  on  to  and  over  said  Sarau» 
causing  injuries  from  which  he  on  the  same  day  died. 

15  R  R  R— 27 
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Sarau  suffered  great  mental  and  physical  pain  from  the  in- 
stant he  was  injured  till  death  occurred,  and  plaintiffs  as  bis 
personal  representatives  were  put  to  great  expense  by  reason 
of  such  wrongful  conduct  for  medical  and  surgical  care  of  and 
attendance  upon  Sarau,  and  for  nursing  and  hospital  bills. 

Several  times  in  the  complaint  the  conduct  of  the  defend- 
ant's servant,  who  controlled  the  car,  was  characterised  as 
careless,  negligent,  reckless,  willful  and  wanton,  or  by  words 
of  similar  import.  Allegations  were  made  appropriate  to  a 
cause  of  action  for  damages  to  Sarau,  which  survived  to  his 
personal  representatives,  and  also  a  cause  of  action  for  dam- 
ages to  his  surviving  relatives,  the  whole  amount  claimed  be- 
ing $io,ooa 

Defendant  answered  putting  in  issue  the  allegations  of  the 
complaint  as  to  its  servant  having  negligently  operated  the 
car  on  the  occasion  in  question,  and  pleaded  as  the  proximate 
cause  of  the  injury  and  death  of  Sarau, — want  of  ordinary 
care  on  his  part. 

It  fairly  appears  from  the  record,  in  harmony  with  the  claim 
of  respondents'  attorneys  upon  the  argument  of  the  case  in 
this  court,  that  respondents'  right  to  recover  was  intended  to 
be  grounded  on  gross  negligence.  The  court,  nevertheless, 
refused  to  construe  the  complaint  in  harmony  therewith,  and 
submitted  the  cause  to  the  jury  for  specific  findings  covering 
the  subject  of  liability  for  ordinary  negligence,  and  for  gross 
negligence  as  well.    The  result  was  the  following  verdict: 

u)  Sarau  came  to  his  death  by  injuries  received  at  the 
time  and  place  alleged  in  the  complaint.  (2)  Defendant's 
employees  were  guilty  of  want  of  ordinary  care  and  prudence 
in  operating  the  car  at  the  time  of  the  accident.  (3)  Such 
want  of  ordinary  care  and  prudence  was  the  proximate  cause 
of  the  injury  to  Sarau.  (4)  The  motorman  was  guilty  of  gross 
negligence;  his  conduct  was  malicious,  wanton  and  reckless, 
evincing  a  disregard  of  consequences  to  others.  (5)  The  car 
was  going  at  a  speed  of  15  miles  an  hour  when  it  ran  through 
the  band,  before  it  reached  Sarau.  (6)  He  could  not  have 
seen  the  car  approaching  him  in  time  to  have  avoided  the 
collision.  (7)  The  motorman  did  not  try  to  stop  the  car 
upon  its  becoming  apparent  to  him  that  it  would  strike 
Sarau.  (8)  When  the  accident  occurred  the  car  was  running 
at  the  rate  of  IS  miles  an  hour.  (9)  Want  of  ordinary  care 
on  Sarau's  part  did  not  contribute  to  produce  the  injury.  (10) 
Damages  were  caused  by  the  occurrence,  for  doctors'  bills 
and  hospital  bill  $75,  funeral  expense  $421,  physical  pain 
and  mental  suffering  of  Sarau  $500,  loss  to  his  surviving  rela- 
tives by  his  death  $4,500. 

After  the  coming  in  of  the  verdict  the  court  changed  find- 
ing 6  so  as  to  decide  that  Sarau  could  have  seen  the  approach- 
ing car  in  time  to  have  avoided  the  collision. 

Exceptions  were  duly  taken  to  preserve  for  review  numer- 
ous questions,  including  those  discussed  in  the  opinion,   so 
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far  as  exceptioDS  were  necessary  in  that  regard.  Judgment 
was  rendered  in  plaintiff's  favor  on  the  verdict*  from  which 
this  appeal  was  taken. 

Weed  &  HoUister  and  Charles  Barber  (of  counsel),  for  ap- 
pellant 

Bonck  &  Hilton,  A.  £.  Thompson,  and  John  P.  Klawin, 
for  respondents. 

MARSHALL,  J.  (after  stating  the  facts).  It  seems  that 
from  the  time  of  drawing  the  complaint  to  the  entry  of  judg- 
ment there  was  want  of  appreciation  of  the  broad  distinction 
between  ordinary  negligence  and  intentional  wrongdoing,  the 
former  being  characterized  by  inadvertence  and  the  latter  by 
advertence,  the  one  requiring  intent,  actual  or  constructive 
to  injure,  and  the  other  being  inconsistent  therewith.  Un- 
der the  decisions  of  this  court,  and  by  the  better  rule,  it  is 
believed,  prevailing  wherever  the  doctrine  of  comparative 
negligence  does  not  prevail,  as  it  does  not  here,  that  species 
of  wrong,  which  has  been  denominated  in  this  and  some  other 
jurisdictions  gross  negligence,  is  impossible  if  there  is  mere 
want  of  ordinary  care.  Therefore  to  charge  that  an  alleged 
wrongdoer  was  guilty  of  one  species  of  wongf  ul  conduct,  and 
allow  a  recovery  for  guilt  of  the  other,  or  to  charge  both  as 
characterizing  the  same  wrongful  act  and  allow  a  general  re- 
covery is  wrong.  A  pleading  with  such  an  infirmity  is  in- 
definite and  uncertain  and  open  to  a  motion  on  that  ground. 
The  practice  of  charging  that  one  caused  injury  to  another 
by  careless,  negligent,  wanton  and  willful  misconduct,  or  of 
using  language  of  similar  import  in  attempting  to  state  a 
cause  of  action  is  improper.  This  court  so  held,  in  effect, 
in  Bolin  v.  C,  St  P.,  M.  &  O.  Ry.  Co.,  io8  Wis.  333»  84  N. 
W.  446,  81  Am.  St.  Rep.  911,  and  cases  there  referred  to,  and 
80  held  expressly  in  Wilson  v.  Chippewa  Valley  Electric  R. 
Co.,  98  N.  W.  536.     In  the  former  this  language  was  used: 

''Inadvertence,  in  some  degree,  is  the  distinguishing  char- 
acteristic of  negligence,  while  misconduct  of  a  more  repre- 
hensible character,  characterized  by  rashness,  wantonness  and 
recklessness  of  a  person  as  regards  the  personal  safety  of 
another,  has  been  designated  by  this  court  as  gross  negli- 
gence." That  involves  ''a  sufficient  degree  of  intent  at  least 
to  be  inconsistent  with  inadvertence.'' 

In  the  last  case  cited  this  court  said  of  the  effect  of  the 
decision  in  the  Bolin  Case  as  to  a  wrong  of  this  nature,  (one 
alleged  to  have  been  characterized  by  wantonness  and  will- 
fnlness) : 

''There  is  really  no  element  of  inadvertence,  which  is  a 
necessary  element  of  negligence,  and  hence  the  term  'gross 
negligence,'  as  applicable  to  this  class  of  wrongs,  is  inac- 
cnrate.  The  conclusion  is  that  when  this  kind  of  wrong  is 
charged,  as  in  the  present  case,  though  to  be  called  'gross 
negligence,'  it  does   not    logically  include  ordinary  negli- 
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gence  any  more  tbao  a  chaise  of  ordinary  negligence  in- 
cludes intentional  wrong." 

In  Decker  v.  McSorley,  ii6  Wis.  643,  93  N.  W.  808,  it  was 
said  that: 

'^No  degree  of  mere  carelessness  or  inadvertence  constitutes 
gross  negligence  or  willful  misconduct." 

And  in  Watermelon  v.  The  Fox  River  Electric  Railway  & 
Power  Co.,  no  Wis.  153,  85  N.  W.  663,  that: 

^'It  is  obvious  that  no  degree  of  mere  carelessness  or  inad- 
vertence, however  remote  from  the  care  customarily  used 
either  by  the  ordinary  careful  man  or  by  the  exceptionally 
careless  one,  constitutes  gross  negligence."  The  latter 
suggests  necessarily  intent,  either  actual  or  constructive,  ta 
cause  injury,  or  '^conduct  evincing  a  total  disregard  for  the 
safety  of  persons  or  property." 

The  doctrine  above  indicated  is  not  supported  by  author* 
ities  universally,  though  the  want  of  hamony  will  be  generally 
found  to  grow  out  of  the  fact  that  the  doctrine  of  compara* 
tive  negligence  prevails  in  some  jurisdictions  and  not  in 
others.  Authorities  on  both  sides  of  the  question  are  cited 
in  Wilson  v.  Chippewa  Valley  Electric  R.  Co.,  supra.  The 
idea  that  gross  negligence  is  inconsistent  with  ordinary  neg- 
ligence seems  to  be  the  logicial  result  of  such  a  distinction 
between  the  two  species  of  wrongs  as  to  render  it  impossible 
for  the  element  of  inadvertence  to  be  common  to  both.  It 
were  better  if  the  term ''gross  negligence"  as  suggesting  in- 
advertence had  never  been  used  in  speaking  of  a  wrong, 
having  the  element  of  intent,  actual  or  constructive,  to  injure. 
The  Supreme  Court  of  Indiana  in  treating  this  subject  in 
Louisville,  New  Albany  &  Chicago  R.  Co.  v.  Bryan,  107  Ind. 
5 If  S3f  7  N.  E.'807,  808,  used  this  language: 

''To  constitute  a  willful  injury,  the  act  which  produced  it 
must  have  been  intentional,  or  must  have  been  done  under 
such  circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct  which  is  quasi  criminal. 
*  *  *  The  words 'careless'  and  'negligent'  used  in  conjunc- 
tion, have  not  always  been  employed  with  strict  regard  for 
accuracy  of  expression.  To  say  that  an  injury  resulted  from 
the  negligent  and  willful  conduct  of  another,  is  to  affirm  that 
the  same  act  is  the  result  of  two  exactly  opposite  mental  con- 
ditions. It  is  to  affirm  in  one  breath  that  an  act  was  done 
through  inattention,  thoughtlessly,  heedlessly,  and  at  the 
same  time  purposely  and  by  design.  *  *  *^  It  is  only  nec- 
essary to  say  that  the  distinction  between  cases  falling  within 
the  one  class  or  the  other,  is  clear  and  well  defined,  and  cases 
in  neither  class  are  aided  by  importing  into  them  attributes 
pertaining  to  the  other." 

In  the  Cleveland,  etc.,  R.  W.  Co.  v.  Miller,  Adm*r,  149  Ind. 
490-501,  49  N.  E.  445,  449,  that  court  said: 

"The  two  terms  ('negligence'  and  'willfulness')  are  incom- 
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patible.  Negligence  arises  from  ioattention,  thongbtlessoest, 
or  heedlessness,  while  willfulness  cannot  exist  without  pur- 
pose or  design.  No  purpose  or  design  can  be  said  to  exist 
where  the  injurious  act  results  from  negligence,  and  negli- 
gence cannot  be  of  such  a  degree  as  to  become  willfulness. 
The  doctrine  of  comparative  negligence  does  not 
obtain  recognition  in  this  state  *  *  *  and  when  willful- 
ness is  the  essential  element  in  the  act  or  conduct  of  the 
party  charged  with  the  wrong,  the  case  ceases  to  be  one  of 
negligence.  Willfulness  and  negligence  are  the  opposites  of 
each  other;  the  former  signify  in  the  presence  of  intention 
and  the  latter  its  absence." 

To  the  same  effect  are  Parker,  Adm*r,  v.  The  Pennsylvania 
Company,  134  Ind.  673.  34  N.  E.  504,  23  L.  R.  A.  552;  High- 
land Avenue  &  Belt  Railroad  Co.  v.  Winn,  93  Ala.  306,  9 
South.  509;  Louisville  &  Nashville  Railroad  Co.  v.  John- 
ston, 79  Ala.  436;  Levin  v.  Memphis  &  Charleston  Rail- 
road Co.,  109  Ala.  332,  19  South.  395;  Wabash  Railroad  Co. 
V.  Speer,  156  111.  244,  40  N.  E.  835;  Ruter  v.  Foy,  46 
Iowa,  132;  Matthews  v.  VVarner's  Adm'r,  29  Grat.  570,  26 
Am.  Rep.  396;  Denman  v.  Johnston,  85  Mich.  387.  48  N.  W. 
56$;  Menger  v.  Laur,  55  N.  J.  Law,  205,  26  Atl.  180,  20  L. 
R.  A.  61 ;  and  Am.  Ik  Eng.  Enc.  of  Law  (2d  Ed. )  vol.  7,  443* 
From  the  foregoing  it  will  be  seen  that  in  chargirg  liability, 
either  springing  from  the  want  of  ordinary  care  or  an  inten- 
tional wrong,  causing  personal  injury  to  one,  nothing  is  to 
be  gained  by  a  multiplicity  of  adjectives  or  adverbs.  When 
it  is  stated  that  the  wrongdoer  failed  to  exercise  ordinary 
care  in  a  case  grounded  on  ordinary  negligence,  or  that  he 
acted  willfully  in  a  case  based  on  gross  negligence,  so  called, 
nothing  in  any  circumstances  can  be  added  by  otherwise 
characterizing  the  wrong,  except  by  way  of  emphasis, 
which  of  course  is  immaterial  to  the  liability,  or  the  meas- 
ure thereof.  In  confusing  the  two  species  of  wrong,  as  if 
one  was  of  the  same  character  as  the  other,  only  greater  in 
degree,  there  is  liability  of  rendering  the  pleading  inde6nite 
and  leading  to  a  fatal  variance  between  it  and  the  proof  and 
also  to  an  inconsistent  verdict. 

There  was  an  objection  here  to  any  evidence  under  the 
complaint  because  of  uncertainty  of  the  nature  above  spoken 
of.  The  theory  of  appellant's  counsel  seems  to  have  been 
then,  and  to  be  still,  that  the  charge  of  inadvertent  conduct 
and  of  willfulness  neutralized  each  other,  rendering  the  com- 
plaint insufficient  to  state  any  cause  of  action.  We  think 
otherwise.  In  a  case  of  this  kind,  while  it  is  true  a  charge  of 
gross  negligence  will  not  warrant  a  recovery  on  the  ground  of 
ordinary  negligence,  even  though  accompanied  by  an  allega- 
tion that  plaintifi  was  in  exercise  of  ordinary  care  at  the  time 
of  the  occurrence  complained  of,  it  does  not  necessarily  follow 
that  a  charge  including  both  elements  of  wrongful  conduct 
is  meaningless.     If  very  strict  technical  rules  of  pleading 
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were  applied  it  might  be  otherwise.  Under  the  proper  rule 
every  reasonable  intendment  is  to  be  considered  in  favor  of 
the  pleading  and  everything  essential  to  the  cause  of  action 
sought  to  be  stated,  reasonably  inferable  from  the  language 
used,  is  to  be  deemed  as  effectually  pleaded  as  if  expressly 
alleged.  Section  2668,  Rev.  St.  1898;  Morse  v.  Gilman,  16 
Wis.  S04;  Flanders  v.  McVickar,  7  Wis.  372;  Horn  v.  Luding- 
ton,  28  Wis.  81;  Merrill  v.  Merrill  et  al..  53  Wis.  522,  10  N. 
W.  684;  Miller  v.  Bayer  et  al.,  94  Wis.  123-126,  68  N.  W.  869; 
South  Bend  Chilled  Plow  Co.  v.  George  C.  Cribb  Co.,  97 
Wis.  230,  72  N.  W.  749.  Or  as  stated  thus  in  some  of  the 
cases  cited: 

''If  the  essential  facts  can  be  gathered  from  the  pleading 
or  may  reasonably  be  inferred  from  the  allegations  it  is  good 
though  such  allegations  being  in  form  uncertain  and  incom- 
plete." 

It  is  considered  that  a  charge  that  an  act  was  negligently, 
carelessly  and  willfully  done,  or  done  negligently,  carelessly 
and  in  disregard  of  consequences  as  to  the  personal  safety  of 
others,  though  open  to  a  motion  to  make  more  definite  and 
certain  by  removing  the  feature  rendering  it  necessary  to  de- 
termine by  construction  what  character  of  wrong  is  relied 
upon  may  reasonably  be  said  to  charge  gross  negligence. 
Therefore  the  objection  to  evidence  under  the  complaint 
was  properly  overruled.  However,  since  the  objection  di- 
rected attention  to  a  probability  that  the  pleader  may  have 
intended  to  charge  both  ordinary  negligence  and  gross  neg- 
ligence, to  set  forth  two  causes  of  action  of  a  somewhat  in- 
consistent character,  the  court  in  overruling  it  should  have 
construed  the  complaint,  and  shaped  the  trial  accordingly.  In 
Wilson  V.  Chippewa  Valley  Electric  R.  Co.,  supra,  this  court 
construed  a  complaint  charging  an  alleged  wrongful  act  to 
have  been  perpetrated  negligently  and  willfully  as  stating  a 
cause  of  action  involving  gross  negligence,  and  tested  the 
sufiQciency  of  the  verdict  thereby,  holding,  that  upon  such  a 
complaint  there  cannot  be  a  recovery  on  the  ground  of  ordi- 
nary negligence,  consistent  with  McClellan  v.  Chippewa 
Valley  Electric  R.  Co.,  no  Wis.  326,  85  N.  W.  1018,  where 
it  was  decided  that  in  a  complaint  charging  ordinary  negli- 
gence there  can  be  recovery  on  the  ground  of  gross  negli- 
gence. 

The  practice  adopted  here  of  declining  to  construe  the 
complaint  as  to  the  particular  species  of  wrongdoing  intended 
to  be  charged  therein  and  confining  plaintiff  thereto,  and 
permitting  a  recovery  upon  the  ground  of  ordinary  and  gross 
negligence  as  well,  is  very  reprehensible.  To  allow  such  a 
practice  to  gain  a  foothold  in  our  system  would  lead  to  preju- 
dicial confusion  and  uncertainty  in  the  administration  of 
justice.  The  jury  were  directed  to  find  as  to  issues  appro- 
priate to  two  distinct  and  somewhat  inconsistent  causes  of  ac- 
tion, when  the  complaint  should   have  been  construed  as 
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charging  but  one.  It  should  have  been  held  to  state  a  cause  of 
action  for  gross  negligence.  We  have  a  verdict  finding  that 
degree  of  wrong,  and  in  t  Sect  finding  that  a  lesser  degree 
was  the  proximate  cause  of  the  injury.  It  may  appear  some- 
what technical  to  hold  that  such  a  verdict  presents  a  well 
defined  and  fatal  inconsistency,  but  the  practice  contem- 
plated by  the  Code  that  the  plaintiff  shall  state,  understand- 
ingly  to  the  defendant  and  the  court,  the  facts  as  to  the  cause 
of  action  he  relies  upon,  and  if  there  are  two  causes  that  they 
shall  not  be  inconsistent,  and  that  the  recovery  shall  be  in 
harmony  therewith,  is  so  invaded  by  that  adopted  by  the  trial 
court  that  we  feel  constrained  to  condemn  it,  not  overlooking 
section  28291  and  the  scope  thereof,  as  declared  by  this  court, 
in  saving  judicial  decisions  from  disturbance  regardless  of 
errors  not  affecting  the  substantial  rights  of  the  adverse 
parties. 

Sin':e  no  recovery  can  be  sustained  under  the  complaint 
for  ordinary  negligence,  all  questions  presented  upon  the  ap- 
peal, appertaining  to  the  subject  of  contributory  negligence 
of  Sarau,  are  immaterial  and  will  therefore  not  be  considered. 
If  the  injury  was  caused  by  ffross  misconduct  of  appellant's 
servant,  conduct  involving  at  least  constructive  intent  to  do 
the  act  complained  of,  whether  Sarau  did  or  did  not  exercise 
ordinary  care  to  protect  himself  does  not  affect  the  right  of 
respondents  to  recover,  either  for  the  damages  caused  to  the 
decease  or  to  the  surviving  relatives.  Bolin  v.  C,  St.  P.,  M. 
&  O.  R.  Co.,  supra. 

The  point  is  made  that  there  was  no  evidence  of  willful 
misconduct  on  the  part  of  appellant's  servant,  who  con- 
trolled the  car,  and  therefore  a  verdict  should  have  been  di- 
rected in  appellant's  favor.  It  seems  to  us  otherwise.  There 
was  evidence  tending  to  show  that  when  the  car  reached  a 
point  where  the  motorman  was  in  full  view  of  the  marchers, 
and  for  a  considerable  period  of  time  thereafter,  he  must 
have  observed  the  danger  those  in  its  pathway  were  in  and 
bad  ample  opportunity  to  guard  against  it;  that  he  must 
have  seen  that  the  marchers  were  proceeding  entirely  uncon- 
scious of  the  approach  of  his  car;  that  with  the  noise  of  the 
band  and  other  noises  made  by  them  it  was  quite  improbable 
that  they  would,  or  might  not.  observe  the  car  in  time  to  give 
way  for  it  to  pass;  that  by  repeated  signals  from  the  conductor 
he  was  directed  to  slacken  the  speed  of  the  car,  and  if  neces- 
sary stop  it  before  reaching  the  space  occupied  by  the  march- 
ers, and  that,  nevertheless,  he  made  no  effort  to  do  so  until 
it  had  traveled  through  a  large  part  of  such  space  and  up  to 
within  a  few  feet  of  Sarau,  at  the  rate  of  i;  miles  per  hour,  or 
about  22  feet  per  second.  A  jury  might  well  find  under  such 
circumstances  conscious  disregard  of  human  life,  rendering 
the  wrongdoer  in  case  of  a  destruction  thereof  guilty  of 
manslaughter  in  a  criminal  action,  and  of  willful  misconduct 
in  a  civil  action.     True,  the  car  had  the  right  of  way  and  it 
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was  the  duty  of  the  marchers  to  step  aside  so  as  not  to  in- 
terfere with  its  passag^e  or  speed.  True,  it  was  the  duty  of 
the  marchers,  as  is  ordinarily  the  case,  to  use  their  senses 
reasonably,  to  enable  them  to  do  that  before  the  car  came 
dangerously  near  them,  and  yet  no  excuse  is  seen  for  an 
assertion  of  a  superior  right  in  appellant  by  consciously  run- 
ning its  car  into  the  parade  at  a  speed  of  22  feet  per  second. 

A  person  with  Sarau  at  the  place  of  the  injury  when  be 
regained  consciousness  in  answer  to  this  question,  ''What 
did  he  say  if  anything  that  would  indicate  pain  and  suffer- 
ing?" said: 

''He  raised  his  right  leg,  at  that  time  he  knew  he  was  hurt 
and  he  didn't  know  whether  his  leg  was  ofi  or  whether  it  was 
cut  although  he  felt  the  pain  and  he  thought  they  were 
either  squeezing  it  or  doing  something  to  it  and  he  wanted 
us  to  let  go,  seeing  we  didn't  let  go  he  raised  his  right  leg 
and  tried  to  kick  us  and  we  held  bis  right  leg  down." 

It  is  easily  seen  that  the  answer  is  not  responsive  tc  the 
question.  Error  is  assigned  because  the  court  refused  to 
strike  it  out.  Whether  appellant  was,  or  may  have  been, 
prejudiced  thereby  does  not  clearly  appear.  As  a  rule  unre- 
sponsive answers  by  a  witness  should  be  promptly  stricken 
out,  upon  a  motion  being  seasonably  made  therefor.  The 
orderly  conduct  of  trials  requires  that  litigants  shall  have  a 
reasonable  enforcement  of  that  rule. 

Several  witnesses  were  permitted  to  testify  to  what  they 
heard  Sarau  say,  or  do,  or  how  be  acted  shortly  after  he  was 
injured,  some  of  the  occurrences  being  while  he  was  on  the 
way  to  the  hospital  from  the  place  of  the  injury,  and  some 
immediately  upon,  or  soon  after,  his  arrival  at  the  hospital, 
indicating  that  he  was  conscious  and  suffering  pain.  That 
was  proper.  Exclamations  and  expressions  such  as  com- 
monly, under  the  circumstances,  evince  suffering,  the  condi- 
tions being  such  as  to  indicate  reality,  may  be  testified  to  by 
a  person  having  knowledge  thereof  upon  the  ultimate  fact 
which  they  suggest  becoming  proper  subject  of  inquiry. 
Such  evidence  falls  within  the  rules  allowing  all  parts  of  the 
res  gestae  as  to  a  subject  of  judicial  inquiry  to  be  given  in 
evidence.  Hall  v.  The  American  Masonic  Accident  Associa- 
tion, 86  Wis.  518,  57  N.  W.  366;  McKeigue,  Adm'x,  etc.,  v. 
The  City  of  Janesville.  68  Wis.  ;o,  31  N.  W.  298;  Quaife 
et  al.  V.  Chicago  &  Northwestern  Ry.  Co.,  48  Wis.  513.  4  N. 
W.  658,  33  Am.  Rep.  821;  ist  Greenl.  on  Evidence,  §  102; 
and  Jones  on  Evidence,  §  352.  The  doctrine  that  a  person's 
state  of  mind  as  to  existing  pain  can  be  so  established  nec- 
essarily includes  establishing  consciousness.  Both  matters 
were  material  in  this  case.  One  could  not  really  suffer  pain 
without  possessing  some  degree  of  consciousness.  The  indi- 
cations of  one  would  ordinarily  evince  the  other.  But  inde- 
pendently of  that,  doubtless,  the  state  of  a  person's  mind  as 
regards  consciousness,  when  material,  may  be  established  by 
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the  species  of  evidence  competeot  to  establish  the  fact  of 
safieriDg  paio. 

Evidence  was  permitted  as  to  what  the  duties  of  a  motor- 
man  were«  operating  a  car  manned  by  a  conductor,  as  in  this 
case.  The  question  was  evidently  not  aimed  at  what  the  duty 
of  the  motor  man  was,  as  a  matter  of  law,  but  as  to  what  tbe  inci- 
dents of  his  position  were  in  that  regard  under  his  contract  of 
employment.  Presumably,  the  purpose  of  the  question  was 
to  show  that  he  was  not  required  to  do  anything  interferring 
with  observing  the  situation  of  those  upon  the  track  in  the 
pathway  of  his  car  on  the  occasion  in  question,  and  that  he 
recklessly  and  consciously  disobeyed  the  conductor's  orders 
to  stop  the  car  before  the  event  complained  of.  The  bearing 
of  the  evidence  was  on  the  claim  of  willful  misconduct  im- 
potable to  appellant.  In  that  light  we  see  no  reason  why 
the  evidence  was  not  proper. 

Further  complaint  is  made  because  evidence  was  permitted 
as  to  the  schedule  time  for  running  cars  the  week  before 
the  accident.  We  are  unable  to  see  how  appellant  could 
possibly  have  been  prejudiced  by  that.  There  was  no  claim 
that  the  speed  of  car  on  the  day  of  the  accident  was  greater 
than  usual.  The  only  difference  in  the  schedule  on  that  day 
and  on  the  week  prior  thereto,  was  that  on  the  former,  con- 
trary to  the  latter,  the  cars  were  operated  oneway  only,  giving 
patrons  the  benefit  of  two  opportunities  to  go  in  that  direc- 
tioQ  in  the  time  ordinarily  occupied  by  a  trip  down  the  track 
and  return.  It  was  certainly  proper  to  show  the  manner  in 
which  cars  were  operated  at  the  time  of  the  injury,  and  that 
there  was  a  special  arrangement  for  the  occasion  for  the  better 
convenience  of  patrons. 

Error  is  assigned  because  one,  who  was  in  the  procession 
some  distance  behind  Sarau,  was  permitted  to  testify  that  as 
the  car  passed  him,  he  said,  ''For  God's  sake  stop  that  carl" 
It  was  then  in  dangerous  proximity  to  Sarau.  The  exclama- 
tioQ  was  made  within  hearing  distance  of  the  motorman.  He 
may,  or  may  not,  have  heard  it.  It  was  within  the  proba- 
bilities that  he  did.  So  the  evidence,  though  not  competent 
to  show  the  speed  of  the  car,  or  that  it  was  going  at  a  dan- 
gerous rate  of  speed,  was  competent  as  bearing  on  the  ques- 
tion of  whether  the  motorman  operated  the  car  in  conscious 
disregard  of  the  safety  of  others. 

One  of  the  marchers,  who  was  some  distance  behind 
Sarau,  having  testified,  without  objection,  that  seeing  the 
danger  to  those  on  the  car  track,  he  stepped  forward  to  take 
hold  of  some  of  them,  his  idea  being  to  run  on  to  the  track 
for  that  purpose,  but  that  there  was  no  show  and  he  stepped 
back,  was  permitted  to  answer  a  question  as  to  why  there 
was  no  show.  The  answer  was  not  strictly  responsive 
thereto,  but  there  was  no  motion  to  strike  it  out.  The  ques- 
tion merely  asked  for  an  explanation  of  previous  evidence. 
No  reason  is  suggested,  or  is  received,    why  that  was  not 
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proper.  A  number  of  other  rulings  on  evidence  adverse  to 
appellant  are  referred  to  in  the  briefs  of  counsel.  We  have 
given  such  attention  thereto  as  seems  to  be  required  without 
discovering  any  prejudicial  error  therein. 

Complaint  is  made  because  the  court  did  not  submit  the 
following  questions  to  the  jury,  as  requested:  *'Did  the 
motorman  sound  the  gong  continuously  while  approaching 
Sarau?''  ''At  what  rate  of  speed  was  the  car  running  when 
it  ran  into  the  Milwaukee  Uniformed  Rank  Knights  of 
Pythias?"  It  is  a  sufiBcient  answer,  thereto  to  say  that  the 
questions  only  involved  evidentiary  circumstances,  not  issues 
of  fact  raised  by  the  pleadings,  within  the  meaning  of  section 
2858,  Rev.  St.  1898;  Baxter  v.  Chicago  &  Northwestern  R. 
Co.,  104  Wis.  307,  80  N.  W.  644;  Mauch.  V.  City  of  Hart- 
ford, 112  Wis.  40,  87  N.  W.  816;  and  Patnode  v.  Westen- 
haver,  114  Wis.  460,  90  N.  W.  467.  There  is  no  allegation  in 
the  complaint  or  the  answer  as  to  whether  the  gong  of  the 
car  was  continuously  sounded  while  the  car  was  approaching 
Sarau,  or  at  what  rate  of  speed  it  was  going  at  the  time  of 
the  injury.  The  allegations  of  the  complaint  are  to  the 
effect  that  it  was  then  moving  at  a  dangerous  rate  of  speed, 
and  that  due  and  sufficient  warning  was  not  given  to  persons 
in  the  pathway  thereof  to  give  way  for  its  passage.  These 
allegations  were  put  in  issue  by  denials,  and  in  addition  de- 
fendant answered  that  as  the  car  approached  the  point  where 
the  injury  was  inflicted,  a  sufiBcient  warning  of  its  presence  was 
given  by  sounding  the  gong  and  bell  on  the  car.  So  the  real 
issue  raised  was  whether  the  car,  under  the  circumstances,  was 
approaching  at  a  negligent  rate  of  speed,  and  whether  sufiB- 
cient warning  was  given  to  persons  in  its  pathway  to  clear 
the  track  for  its  passage.  These  matters  were,  though  not  in 
the  most  approved  form,  included  in  the  questions  submitted. 

Error  is  assigned  because  the  court  refused  to  instruct  the 
jury  that  had  Sarau  lived  his  earning  capacity  would  probably 
have  decreased  with  advancing  years.  It  would  seem  that 
appellant  could  not  have  been  prejudiced  by  a  failure  to  in- 
struct on  such  a  matter  of  common  knowledge. 

Further  error  is  assigned  for  a  refusal  to  instruct  the  jury  that 
the  probable  earning  capacity  of  Sarau  should  be  considered 
with  reference  to  his  capacity  in  that  regard,  taking  into 
consideration  his  personal  expenses,  income  from  property 
not  being  considered.  The  general  instructions  so  informed 
the  jury.  That  being  the  case  there  was  no  error  in  refusing 
to  specially  instruct  as  to  the  same  matter. 

Some  complaint  is  made  of  remarks  by  respondents'  coun- 
sel during  the  argument  to  the  jury,  which  do  not  appear  to 
merit  special  attention.  The  exceptions  in  regard  thereto 
have  been  sufiBciently  examined  to  satisfy  us  that  at  least  no 
prejudicial  error  was  committed  in  respect  to  such   matters. 

The  judgment  must  be  reversed  and  the  action  remanded 
for  a  new  trial  of  the  cause  of  action  for  gross  negligence,  it 
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being  anderstood  that  the  issues  appropriate  thereto  are  the 
only  ones  which  the  complaint  justifies  submitting  to  a  jury 
for  determination.  It  is  unfortunate  that  a  verdict  was 
taken,  which  in  effect  found  that  such  a  wrong  produced  the 
death  of  Sarau,  and  that  it  was  also  produced  by  a  wrong  of 
an  entirely  different  character. 

The  judgment  appealed  from  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


SOUTHERN  RY.  CO.  v.  HORINE. 

(Supreme  Court  of  Georgia,  Dec  9,  1904.) 

[49  S.  E.  Rep.  285.] 

Firts  Set  by  Locomotives—Petition— Amendment-^New  Causa  of 
Action. 
A  petition  alleging  that  fire,  which  the  defendant  railway  company 
carelessly  permitted  to  escape  from  its  locomotive,  ig^nited  litter  which 
the  company  had  permitted  to  accumulate  on  its  rififht  of  way,  and, 
spreading  therefrom,  burned  plaintiff's  property,  was  amendable  by 
alleging  that  the  company  "carelessly"  permitted  the  litter  to  accumu- 
late. Such  amendment  did  not  set  up  a  new  cause  of  action  (City  of 
Columbus  V,  Anglin,  48  S.  E.  318,  120  6a.  785),  nor  add  a  second  count 
to  the  petition. 

Negligence.* 
The  words  '^carelessly"  and  *'negli|)rently*'  are  synonymous. 

Petition — Amendment — Limitations. 

The  general  rule  is  that  an  amendment  to  a  petition  relates  back  to 
the  time  of  the  filing  of  the  orisrinal  petition,  which  is  the  only  date  to 
be  considered,  relatively  to  the  pleadings,  on  the  question  as  to  whether 
the  action  is  barred  by  the  statute  of  limitations. 

Trespass — Right  of  Action. 

"Possession  of  land  under  a  claim  of  ownership  being  prima  facie  eVi- 
dence  of  title  in  the  occupant,  the  latter,  upon  proof  of  such  possestion, 
and  without  showing  complete  title,  may  maintain  against  a  wrong- 
doer an  action  for  a  trespass  upon  the  property,  committed  while  such 
possession  existed."    McDonough  v.  Carter,  25  S.  E.  938,  98  6a.  703. 

Fires  Set  by  Locomotives — Right  of  Action — Liability — Sufficiency  of 
Evidence. 
In  the  present  case  there  was  evidence  from  which  the  jury  could 

*For  definitions  of  negligence  in  this  series,  see  Milligan  v  Texas  & 
N.  O.  R.  Co.  (Tex.  Civ.  App.),  2  R.  R.  R.  233,  25  Am.  &  Eng.  R.  Cas., 
N.  S.,  233  ("the  failing  to  exercise  that  degree  of  care  which  persons  of 
ordinary  prudence  would  thus  use  under  the  same  or  similar  circum- 
stances") ;  Ullman  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.);  23  Am.  &  Eng. 
R.  Cas.,  N.  S.,  782  (''accident"  includes  actionable  negligence) ;  Bradley 
V,  Ohio  River  &  C.  Ry.  Co.  (N.  Car.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  340 
("the  failure  to  do  what  a  reasonable  and  prudent  person  would  ordina- 
rily have  done  under  the  circumstances  of  the  situation  ;  the  omission 
to  use  means  reasonably  necessary  to  avoid  injury  toothers") ;  McGraw 
P.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Neb.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  764 
("the  omissiour  to  do  something  which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct  of  human 
afiFairs,  would  do") ;  Western  &  A.  R.  Co.  v.  Vaughan  (Ga.),  21  Am. 
&.  Eng.  R.  Cas.,  N.  8.,  512  (the  standard  of  negligence  is  what  an 
ordinarily  prudent  man  would  do  under  the  same  circumstances,  and 
not  what  the  injured  person  thought  was  proper,  or  did  in  good  faith). 
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have  found  that  the  plaintiff  below  was  in  the  actual  poasesaion  of  the 
land  upon  which  the  property  burned  was  situated,  claiming  it  as  his 
own :  and  the  contention  of  the  plaintiff  as  to  the  liability  of  the 
defendant  for  the  damag^es  caused  by  the  fire  was  not  without  evidence 
to  support  it. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Haralson  County;  A.  L.  Bart- 
lett.  Judge. 

Action  by  V.  C.  Horine  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Hugh  M.  Dorsey,  for  plaintifi  in  error. 

James  Beall  and  Price  Edwards,  for  defendant  in  error. 

FISH,  P.  J.     Judgment  affirmed.     All  the  Justices  concur. 


METROPOLITAN  ST.  RY.  CO.  v.  GILBERT  et  al. 

(Supreme  Court  of  Kansas,  Dec.  1,  1904.) 

[78  Pac.  Rep.  807.] 

Street  Railroads — Injury  To  Pedestrians— Diligence  Required.* 

A  street  railway   that  employs  electricity  as  a  motive  power  is  re- 
quired to  exercise  the  highest  care  to  protect  persons  using  the  streets 
from  the  danger  of  being  injured  by  the  electric  current,  and  is  liable 
for  any  damages  occasioned  by  its  failure  to  do  so. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyandotte  County; 
Wm.  G.  Holt,  Judge. 

Action  by  Edward  Gilbert  and  others  against  the  Metropol- 
itan Street  Railway  Company.  Judgment  for  plaintifis,  and 
defendant  brings  error.     Affirmed. 

Miller,  Buchan  &  Miller,  for  plaintiff  in  error. 
L.  W.   Keplinger,   C.   W.    Trickett,    M.   J.    Reitz,    F.    D. 
Hutchings,  and  J.  W.  Dana,  for  defendants  in  error. 

MASON,  J.  Edward  Gilbert  recovered  a  judgment  against 
the  Metropolitan  Street  Railway  Company  on  account  of 
injuries  received  by  him  through  coming  in  contact  with  the 
end  of  a  broken  telegraph  or  telephone  wire  which  had 
fallen  to  the  ground  upon  a  public  street  and  had  become 
charged  with  electricity  by  contact  with  the  wire  of  the  rail- 
way company.  The  company  brings  this  proceeding  to  re- 
verse the  judgment.  Only  one  question  is  presented — 
whether  it  was  error  for  the  trial  court  to  charge  the  jury  that 
the  defendant  was  bound  to  use  the  highest  degree  of  care  to 

*See  Neal  v.  Wilmington  &  N.  C.  Electric  Ry.  Co.  (Del.),  5.  R.  R.  R. 
386,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  386 ;  foot-note  appended  to  Read  v. 
City  &  Suburban  Ry.  Co.  (Ga.),  3  R.  R.  R.  278,  26  Am.  &  Eng.  R.  Cas., 
N.  S.,  278. 
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avoid  injaries  to  persons  usiog  the  streets,  and  to  discover 
and  remedy  the  dangerous  condition  arising  from  the  falling 
of  the  foreign  wire  across  its  own.  Plaintiff  in  error  con- 
tends that  it  should  have  been  held  to  the  exercise  of  only 
ordinary  diligence. 

Although  it  is  everywhere  recognized  that  it  is  the  duty  of 
nsers  of  electricity  to  employ  a  high  degree  of  diligence  to 
prevent  its  causing  injury  to  others,  in  many  cases  this 
principle  is  treated  merely  as  an  application  of  the  general 
rale,  and  is  expressed  by  the  formula  that  ordinary  care  is 
required,  proportioned  to  the  danger  to  be  guarded  against. 

But  the  peculiar  conditions  involved  in  cases  of  injuries  by 
electricity  have  given  rise  to  a  special  doctrine,  somewhat 
analogous  to  that  requiring  operators  of  railways  to  use  all  pos- 
sible skill  and  care  for  the  protection  of  passengers.  Topeka 
City  Ry.  Co.  v.  Higgs,  38  Kan.  375,  16  Pac.  667,  ;  Am.  St. 
Rep.  754.  In  Thompson  on  Law  of  Electricity  it  is  said 
(section  6s):  ''It  may  be  doubted  whether  persons  or  cor- 
porations employing  for  their  own  private  advantage  so 
dangerous  an  agency  as  electricity  ought  not  to  be  regarded 
as  quasi  insurers,  as  toward  third  persons,  against  any  in- 
jorious  consequences  which  may  flow  from  it.  It  may  be 
doubted  whether  one  who  collects,  or  rather  creates,  so  dan- 
gerous an  agency  on  his  own  land,  ought  not  to  be  held  to  the 
obligation  of  restraining  it — that  is,  of  insulating  it — at  his 
own  peril."  The  reasoning  thus  suggested  was  employed  in 
an  English  case  (National  Telephone  Company  v.  Baker, 
L.  R.  1893,  2  Ch.  Div.  186,  201)  in  support  of  a  ruling  that 
an  electric  railway  company  might  be  liable  for  damage 
caased  by  an  electric  current  which  it  had  created,  irrespec- 
tive of  any  question  of  negligence.  No  court  in  this  country 
seems  to  have  gone  so  far  as  this,  but  the  requirement 
of  the  use  of  extraordinary  care  has  been  generally  approved 
when  it  has  been  the  subject  of  discussion.  In  Crosswell 
on  the  Law  Relating  to  Electricity  the  rule  derived  from 
the  American  cases  is  thus  stated  (section  234):  '4f  but 
little  danger  is  incurred — as,  for  instance,  when  the  wires 
carry  only  a  harmless  electric  current;  such,  for  instance,  as 
the  telegraph  or  telephone  current — only  ordinary  care  may 
be  required;  while  if  the  wires  carry  a  strong  and  dangerous 
current  of  electricity,  so  that  negligence  will  be  likely  to  re- 
sult in  serious  accidents,  and  perhaps  death,  or  if  a  harmless 
wire  is  in  dangerous  proximity  to  a.high-tension  wire,  a  very 
high  degree  of  care,  indeed — the  liigbest  that  human  pru- 
dence is  equal  to — is  necessary.  This  is  particularly  true  of 
electric  light  and  electric  railway  wires,  which  carry  a  high- 
tension  current  often  of  great  danger."  A  few  quotations 
will  serve  to  illustate  the  extent  to  which  the  rule  is  carried, 
and  the  reasoning  by  which  it  is  supported:  ''It  is  due  to 
the  citizen  that  electric  companies  that  are  permitted  to  use 
for  their  own  purposes  the  streets  of  a  city  or  town  shall  be 
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required  to  exercise  the  utmost  degree  of  care  in  the  con- 
struction, inspection,  and  repair  of  their  wires  and  poles,  to 
the  end  that  travelers  along  the  highway  may  not  be  injured 
by  their  appliances.  The  danger  is  great,  and  care  and 
watchfulness  must  be  commensurate  to  it.  Passengers  on 
railroad  trains  have  a  right  to  expect  and  require  the  exer- 
cise by  the  carrier  of  the  utmost  care,  so  far  as  human  skill 
and  foresight  can  go,  for  the  reason  that  a  neglect  of  duty  in 
such  case  is  likely  to  result  in  great  bodily  harm,  and  some- 
times death,  to  those  who  are  compelled  to  use  that  means 
of  conveyance.  *As  the  result  of  the  least  negligence  may  be 
of  so  fatal  a  nature,  the  duty  of  vigilance  on  the  part  of  the 
carrier  requires  the  exercise  of  that  amount  of  care  and  skill 
in  order  to  prevent  accidents/  Ray  on  Negligence  of  Im- 
posed Duties,  S3-  All  the  reasons  that  support  the  rigid 
enforcement  of  this  rigid  rule  against  the  carrier  of  passengen 
by  steam  apply  with  double  force  to  those  who  are  allowed 
to  place  above  the  streets  of  a  city  wires  charged  with  a 
deadly  current  of  electricity,  or  liable  to  become  so  charged. 
The  requirement  does  not  carry  with  it  too  heavy  a  burden. 
Human  skill  can  easily  place  wires  and  poles  so  that  they 
will  not  break  and  fall,  unless  subjected  to  some  strain  that 
could  not  be  anticipated;  and  it  can  as  readily  prevent  the 
possibility,  under  ordinary  circumstances,  of  the  contact  of 
wires  that  should  not  be  allowed  to  touch  one  another.*' 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344,  26 
L.  R.  A.  810,  41  Am.  St.  Rep.  786.  ^Tublic  policy,  from 
sheer  necessity,  must  require  of  a  person  or  corporation  using 
the  current  of  electricity  in  high  tension  along  highways  a 
very  high,  it  not  the  highest,  degree  of  care."  Snyder  v. 
Wheeling  Electrical  Co.,  43  W.  Va.  661,  28  S.  E.  733,  39  L. 
R.  A.  499,  64  Am.  St.  Rep.  922.  *'Very  great  care  might  be 
sufiBcient  as  to  the  wires  at  points  remote  from  public  pass- 
ways,  buildings,  or  places  where  persons  need  not  go  for  work 
or  business;  but  the  rule  should  be  different  as  to  points 
where  people  have  the  right  to  go  for  work,  business,  or 
pleasure.  At  the  latter  points  or  places  the  insulation  or 
protection  should  be  made  perfect,  and  the  utmost  care  used 
to  keep  it  so."  McLaughlin  v.  Louisville  Electric  Light  Co., 
100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A.  812.  **The  business 
of  supplying  electricity  to  the  residents  of  a  city  is  so  fraught 
with  peril  to  the  public  that  the  highest  degree  of  care  which 
skill  and  foresight  can  attain,  consistent  with  the  practical 
conduct  of  the  business  under  the  known  methods  and  present 
state  of  its  particular  art,  is  demanded."  Denver  Electric 
Co.  V.  Lawrence,  31  Colo.  301  (4th  par.  syllabus),  73  Pac.  39. 
''Wires  charged  with  an  electric  current  may  be  harmless,  or 
they  may  be  in  the  highest  degree  dangerous.  The  difference 
in  this  respect  is  not  apparent  to  ordinary  observation,  and 
the  public,  therefore,  while  presumed  to  known  that  danger 
may  be  present,  are  not  bound  to  know  its  degree  in   any. 
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particalar  case.  The  company,  however,  which  uses  such  a 
dani2:eroa8  aRent,  is  bound  not  only  to  know  the  extent  of  the 
danger,  bat  to  nse  the  very  highest  degree  of  care  practicable 
to  avoid  injury  to  every  one  who  may  be  lawfully  in  proximity 
to  its  wires,  and  liable  to  come,  accidentally  or  otherwise,  in 
contact  with  them."  Fitzgerald  v.  Edison  Electric  Illuminat- 
ing Co.,  200  Pa.  S40,  50  Atl.  161,  86  Am.  St.  Rep.  732. 
"Electric  companies,  of  coarse,  are  not  bound  to  have  perfect 
apparatus  or  perfect  construction,  but  they  are  required  to 
eiercise  a  degree  of  care  and  prudence  in  the  construction 
and  matnteoance  of  their  wires  commensurate  with  the  dan- 
ger; and  where  their  wires  are  designed  to  carry  a  strong  and 
powerful  current  of  electricity,  so  that  persons  coming  in 
contact  with  them  are  certain  to  be  seriously  injnred,  if  not 
killed,  the  law  imposes  upon  the  company  the  duty  of  exer- 
cising the  utmost  care  and  prudence  to  prevent  such  injury." 
Perham  v.  Portland  General  Electric  Co.  (Or.)  S3  Pac.  14,  40 
L.  R.  A.  799,  73  Am.  St.  Rep.  73a  See,  also,  Thomas  v. 
Wheeling  Electrical  Co.  (W.  Va.)  46  S.  E.  317;  Daltry  v. 
Media  Electric  L..  H.  &  P.  Co.  (Pa.)  57  Atl.  833:  Geismann 
V.  Missouri  Edison  Electric  Co.  (Mo.  Sup.)  73  S.  W.  654; 
Barter  v.  Colfax  Electric  Light  &  Power  Co.  (Iowa)  100  N. 
W.  508;  18  Cent.  Dig.  column  603;  10  A.  &  E.  Enc.  of  L. 
(2d  Ed.)  887.  In  the  cases  in  which  it  is  stated  or  assumed 
that  a  liability  for  damages  occasioned  by  electricity  arises 
only  from  the  failure  to  exercise  ordinary  care,  no  considera- 
tion appears  to  have  been  given  to  the  distinction  notedt 
based  upon  its  peculiar  nature.  The  distinction  is  equally 
well  grounded  in  reason  and  authority.  The  course  of  the 
trial  court  in  recognizing  it  is  approved. 
The  judgment  is  afiBrmed.     All  the  Justices  concurring. 


ALABAMA  Sl  V.  R.  CO.  v.  BOYLES. 

(Sapreme  Court  of  Mississippi,  Dec.  5, 1904.) 

[37  So.  Rep.  498.] 

Railroads— Killing  Live  Stock—Negligence— Evidence— Instruction.* 
In  an  action  against  a  railroad  for  killing  stock,  it  appeared  that 
plaintiff  found  his  stock  dead  and  mangled  on  the  defendant's  right  of 
way  near  a  stocic  gap.  Neither  the  plaintiff  nor  any  of  his  witnesses 
taw  the  killing.  .  The  track  was  straight  for  a  half  or  quarter  of  a  mile 
where  the  stock  were  found,  and  there  were  tracks  that  indicated  they 
had  run  down  the  railroad  along  the  ends  of  the  ties  for  40  ot  50  yards. 
The  defendant's  engineer  testified  that  the  train  was  a  local  passenger 
train  of  five  coaches,  well  equipped  in  every  way ;  that  the  coaches 
and  engine  were  of  standard  pattern,  and  fully  as  good  as  the  average 
passenger  trains  run  in  this  country  ;  that  the  brakes  were  of  the  latest 
improved  make,  and  in  perfect  working  condition  ;  that  the  train  was 
running  40  or  45  miles  an  hour  down  grade  ;  that  he  saw  the  stock  800 

*See  monograph  appended  to  Macon  &  B.  R.  Co.  v.  Revis  (6a.),  12 
R.  R.  R.  787,  35  Am.  Sl  Eng.  R.  Caa«,  N.  S.,  787. 
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or  1,000  feet  away,  and  they  were  on  the  eAge  of  the  right  of  way,  50 
feet  from  the  track,  with  their  heads  turned  from  the  track ;  that  there 
was  no  indication  of  their  running  on  the  track  until  the  engfine  got 
within  300  feet  of  them,  when  they  became  freightened,  turned,  and 
started  on  a  run  for  the  track ;  that  before  they  turned  they  were  graz- 
ing ;  that  as  soon  as  they  started  towards  the  track  he  immediately  put 
on  the  brakes,  and  did  all  he  could  to  stop  the  train,  but  could  not  do  so 
in  time  to  prevent  striking  them  ;  that  with  a  train  of  that  character, 
running  at  that  rate  of  speed,  it  could  not  be  stopped  in  less  than  1,300 
or  1,400  feet ;  and  that  he  could  net  have  prevented  the  killing  of  the 
stock  :  held,  sufficient  to  require  a  peremptory  charge  for  defendant. 

Appeal  from  Circuit  Court,  Scott  County;  J.  R.  Enochs, 
Judge. 

Action  by  J.  R.  Boyles  against  the  Alabama  &  Vicksbursr 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Appellee,  Boyles,  brought  this  suit  against  appellant  to  re- 
cover damages  for  the  killing  of  his  mare  and  colt,  valued  at 
$175.  There  were  verdict  and  judgment  in  the  circuit  court 
for  plaintiff,  from  which  defendant  appeals.  The  evidence 
was,  in  substance,  as  follows:  Plaintiff  found  his  animals 
dead  and  mangled  on  the  defendant's  right  of  way,  near  a 
stock  gap.  Neither  the  plaintiff  nor  any  of  bis  witnesses  saw 
the  killing.  The  track  was  straight  for  a  half  or  quarter  of  a 
mile  where  the  stock  were  found,  and  there  were  tracks  c  f  the 
animals  that  indicated  that  they  had  run  down  the  track, 
alongside  the  ends  of  the  cross-ties,  for  40  or  qo  yards.  The 
defendant  introduced  the  engineer  who  was  in  charge  of  the 
train  that  killed  the  stock,  who  testified  that  the  train  was  a 
local  passenger  train,  of  five  coaches,  and  was  well  equipped 
in  every  way;  that  both  train  and  engine  were  of  standard 
pattern,  in  first-class  condition,  and  fully  as  good  as  the 
average  passenger  trains  run  in  this  country;  that  the  brakes 
were  of  the  latest  improved  make,  and  in  perfect  working 
condition;  that  the  train  was  running  40  or  45  miles  an  hour 
down  grade;  that  be  saw  the  mare  and  colt  800  or  1,000  feet 
away,  and  they  were  on  the  edge  of  the  right  of  way,  $0  feet 
from  the  track,  with  their  heads  turned  from  the  track;  that 
there  was  no  indication  of  their  running  upon  the  track  until 
the  engine  got  within  300  feet  of  them,  when  they  became 
frightened,  turned,  and  started  on  a  run  for  the  track;  that 
before  that  they  were  grazing,  and  there  was  no  indication 
that  they  would  get  on  the  track ;  that  as  soon  as  they  started 
towards  the  track  he  immediately  put  on  the  brakes,  and  did 
all  he  could  to  stop  the  train  and  prevent  striking  them,  bat 
could  not  do  so;  that  with  a  train  of  that  character,  run- 
ning at  that  rate  of  speed,  it  could  not  be  stopped  in  less 
than  1,300  or  1,400  feet;  and  that  he  could  not  possibly  have 
prevented  the  killing  of  the  stock.  Defendant  asked  for  a 
peremptory  instruction  to  find  for  it     This  was  refused. 

J.  H.  Thompson,  for  appellant. 
A.  W.  Cooper,  for  appellee. 
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TRULY,  J.  Under  the  undispated  facts  in  this  record, 
appellant  was  entitled  to  a  peremptory  charge.  This  case  is 
controlled  in  principle  by  Railroad  Company  v.  Walker,  63 
Miss.  13. 

Reversed  and  remanded. 


KANSAS  CITY-LEA VENWORTH  R.  CO.  v.  LANGLEY. 

(Supreme  Court  of  Kansas,  Dec.  1,  1904.) 

[78  Pac.  Rep.  858.] 

Appeal — Case-  Made. 

A  case-made  completed  within  a  time  extended  under  the  provisions 
of  chapter  380,  p.  583,  Laws  1903,  is  not  invalidated  because  the  order  of 
the  jnd^e  extending'  the  time  was  not  filed  with  the  clerk  ;  the  proviso 
requiring'  such  filing  being*  directory,  and  not  mandatory. 

Contributory  Negligence — Endangered  through  Negligence — Right  to 
Rely  on  Exercise  of  Due  Care. 
One  placed  in  a  position  of  dang'er  by  the  nefi^lifi^ence  of  another 
has  a  rii^ht  to  presume  that  such  other  will  take  all  necessary  available 
means  to  avoid  inflicting  injury,  and,  if  he  might  reasonably  suppose 
that  no  injury  would  be  inflicted  upon  him  by  the  exercise  of  such  care» 
he  cannot  be  charged  with  contributory  neglig'ence. 

Same — Same — Failure  to  Exercise  Best  Judgment.* 

One  placed  in  a  position  of  danger  by  the  negligent  act  of  another, 
which  position  requires  immediate  and  rapid  action,  without  time  to 
deliberate  as  to  the  better  course  to  pursue,  is  not  held  to  the  strict 
accountability  reouired  of  one  situated  under  more  favorable  circum- 
stances. Contributory  neg'lig'ence  is  not  necessarily  charg'eable  to  one 
upon  his  failure  to  exercise  the  g^reatest  prudence,  or  best  judgment  in 
sucli  a  case. 

Railroads— Consolidation— Liabilities. 

By  one  of  the  articles  of  the  charter  whereby  several  railroad  corpora- 
tions were  consolidated  it  was  provided  that  such  consolidation  was 
"subject  to  all  of  the  obligations  and  liabilities  to  the  state  which 
belong'ed  to  or  rested  upon  any  of  such  corporations  making  such 
consolidation."  This  assumption  followed  in  terms  the  requirement  of 
the  statute :  held,  that  this  was  an  assumption  of  the  obligations  of 
each  of  the  constituent  corporations  arising  ex  contractu  or  ex  delicto. 

(Syllabus  by  the  Court.) 

Error  from  District  Coart,  Leavenworth  County ;  J.  H. 
Gillpatrick,  Judge. 

Action  by  William  Laneley  against  the  Kansas  City- 
Leavenworth  Railroad  Company.  Judgment  for  plaintiff^ 
and  defendant  brings  error.     AfiBrmed. 

Atwood  &  Hooper,  for  plaintiff  in  error. 
J.   C.   Petherbridge  and  B.  F.  Endres,  for  defendant  in 
error. 

CUNNINGHAM,  J.  Defendant  in  error  moves  to  dismiss 

*See  foot-note  appended  to  St.  Louis  A  S.  F.  R.  Co.  v.  Brock  (Kan.)t 
12  R.  R.  R.  613,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  613. 

15  R  R  R— 28 
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this  proceeding  for  the  reason  that  no  legal  case-made  is 
attached  to  the  petition  in  error.  It  seems  that  after  chapter 
380,  p.  583,  of  the  Laws  of  1903,  took  effect  an  extension  of 
time  within  which  to  make  and  serve  a  case^made  was  ob- 
tained by  the  plaintiff  in  error*  bat  that  such  order  was  not 
filed  with  the  clerk  of  the  district  court  as  provided  in  that 
chapter,  and  it  is  claimed  that  the  requirement  to  so  file  is 
mandatory,  and  a  failure  to  do  so  renders  farther  proceedings 
in  the  matter  of  the  settlement  and  signing  of  the  case-made 
void  and  ineffectual.  We  do  not  take  this  view.  There  is 
nothing  in  this  act  which  indicates  that  the  filing  of  the 
order  is  essential  as  a  prerequisite  to  its  becoming  operative. 
Ordinarily,  such  would  not  be  the  case.  Ordinarily,  the 
paper  on  which  the  order  of  a  court  or  of  a  judge  at  chambers 
is  written  need  not  be  deposited  in  the  clerk's  ofiBce  that  it 
may  become  effective.  It  is  well,  as  a  measure  of  publicity 
and  for  its  preservation,  that  it  should  be;  but,  unless  it 
appears  that  such  disposition  is  a  prerequisite  to  its  becom- 
ing efiBcient,  the  requirement  that  it  should  be  so  filed  must 
be  held  to  be  directory,  and  not  mandatory.  The  rule,  as 
stated  by  this  court  in  Jones  v.  The  State,  i  Kan.  279,  and 
reiterated  in  State  v.  Yordi,  30  Kan.  223,  2  Pac.  162,  is: 
''Unless  a  fair  construction  of  the  statute  shows  that  the 
Legislature  intended  compliance  with  the  provisions  in  rela- 
tion to  the  manner  to  be  essential  to  the  validity  of  the  pro- 
ceedings, it  is  to  be  regarded  as  directory."  We  do  not  think 
that  it  can  be  fairly  said  that  this  provision  relative  to  the 
filing  of  the  order  of  extension  of  time  was  intended  to  be 
essential  to  the  validity  of  such  extension.  The  proviso  in 
which  this  requirement  is  embedded  is  merely  incidental. 
No  duty  is  imposed  upon  the  party  obtaining  the  extension 
to  file  such  order.  Indeed,  it  does  not  appear  that  the  order 
is  to  come  to  his  hands.  It  would  seem  to  serve  no  purpose 
except  to  give  notice  to  any  one  interested  that  the  extension 
has  been  granted.  We  can  say  at  least  that  in  the  absence  of 
any  showing  of  prejudice  to  the  opposite  party  by  the  failure 
to  so  file  the  case-made  is  not  invalidated  thereby. 

The  action  was  one  to  recover  personal  damages  because 
of  an  injury  suffered  by  the  defendant  in  error  from  being 
struck  by  one  of  the  electric  street  cars  of  plaintiff  in  error. 
The  defendant  in  error  was  driving  south  with  a  two-horse 
team  upon  one  of  the  streets  in  Leavenworth,  he  had  a  light 
load,  and  with  him  was  riding  another  man.  He  saw  ap- 
proaching him  from  the  south  two  heavily  loaded  three^horae 
coal  wagons.  There  was  not  room  for  him  to  pass  these 
wagons  between  the  east  curb  of  the  street  and  the  railroad 
company's  track  on  the  west.  He  therefore  turned  to  the 
west,  and  attempted  to  cross  the  track  diagonally.  At  the 
same  time,  looking  to  the  north,  he  observed  a  street  car 
standing  upon  a  passing  track  about  17S  feet  away.  His 
horses  crossed  the  track  without  accident,  but  as  the  hinder 
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part  of  the  wagon  waa  crossing  one  of  the  horses  fell 
down.  Langley.  on  cross-examination,  testified  as  follows: 
"O-  Then  the  situation  is  this:  Your  horse  had  fallen. 
Yon  looked  up,  and  saw  a  car  coming  towards  you.  Yon 
noticed  enough  to  know  that  it  was  coming  in  your  direction 
— to  form  an  opinion  that  it  was  coming  at  the  rate  of  from 
five  to  eight  miles  an  hour — and  that  you  didn't  see  any  man 
on  the  platform,  and,  if  he  had  been  there,  you  would  have 
seen  him  you  think.  Now  have  I  got  it  right?  A.  I  cer- 
tainly would  have  seen  him  if  he  had  been  there.  Q.  And 
yet  you  stayed  right  in  your  wagon  to  pull  that  horse  up? 
A.  I  was  so  confused  and  excited  over  the  horse  being 
down  and  trying  to  get  him  up—  0-  You  still  stayed  in  the 
wagon?  A.  I  did,  sir.  0-  So  that  you  knew,  if  there 
wasn't  any  man  on  that  front  platform,  there  wasn't  anybody 
at  the  machinery  that  controlled  the  movement  of  the 
cars,  didn't  you?  A.  Well,  I  didn't  see  any  one;  no,  sir. 
Q.  Yon  said  you  didn't  see  him,  and  if  he  had  been  there 
you  would  have  seen  him.  That  was  your  statement?  A. 
I  would  have  seen  him  if  he  had  been  there,  yes.  Q.  So  that 
yon  looked,  and  saw  no  man,  and  saw  no  man  at  the  end  of 
the  car  where  the  machinery  was  that  controls  the  move^ 
ment  of  the  car?  A.  No,  sir;  there  was  no  man  there  that  I 
could  see.  0-  Then,  as  you  looked  back,  and  took  that 
situation  In,  you  saw  a  car  coming  with  no  man  in  control  of 
it,  didn't  you?  A.  At  that  point?  0*  At  that  point  just 
when  you  looked,  after  your  horse  had  fallen  ?  A.  Yes,  sir. 
Q.  You  turned  your  back  then  right  on  that  car  that  was  com- 
ing towards  you  without  a  man  to  control  it,  and  began  to  haul 
at  your  horse.  Is  that  a  fact?  A.  I  did,  sir;  paid  no  further 
attention  to  the  car.  Q.  How  far  was  the  car  away  at  the 
time  you  saw  h  coming  towards  you  without  a  man  in  con- 
trol of  it,  and  at  the  point  you  were  beginning  to  haul  your 
horse  up?  A.  Something  over  a  block,  to  the  best  of  my 
judgment  Q.  Which  is  approximately  300  feet?  A.  Yes, 
sir.  Q.  And  the  next  you  knew  was  that  you  were  on  the 
pavement?  A.  When  I  came  to  myself,  I  was  on  the  pave^ 
ment."  On  direct  examination  Langley  testified  as  follows: 
''As  quick  as  my  horse  fell,  I  threw  up  my  hands  towards  the 
car  and  hollered.  Then  I  tried  to  assist  my  horse  in  getting 
up  by  bracing  my  foot  against  the  dash-board  of  the  wagon 
and  holding  a  very  tight  rein  on  the  horse.  The  horse  was 
lunging,  and  making  an  effort  to  get  up,  and,  of  course, 
what  I  was  doing  would  brace  him,  and  help  him  to  get  up." 
And  further  as  follows:  ''Just  before  I  turned  to  drive  across 
the  track,  I  looked  up,  and  the  car  was  on  the  side  track 
or  switch.  As  I  started  to  cross  the  track,  I  glanced  over  my 
shoulder  up  the  street  to  look  for  the  car,  and  saw  it  on  the 
side  track  or  switch  just  moving  off,  which  was  about  one 
block  away,  or  300  feet.  Q.  You  noticed  there  was  no 
motorman  on    that   front  car  didn't  you?    A.  I  did  not." 
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^bile  Langley  seems  somewhat  mixed  as  to  whether  there 
was  a  motorman  in  charge  of  the  car,  it  is  shown  by  the  evi- 
dence of  others,  and  specially  found  by  the  jary»  that  there 
was.  The  man  who  was  riding  in  the  wagon  with  Langley 
testified  substantially  as  follows:  ''I  was  riding  in  the  wagon 
with  Langley  at  the  time  he  was  injured.  We  were  driving 
down  Fifth  street,  coming  to  Market,  and  just  as  we  got  to 
Ottawa  street  there  was  a  car  standing  on  the  switch  at  the 
west  side,  and  another  car  coming  from  the  west  on  Ottawa. 
When  we  saw  the  car  was  going  to  cut  us  ofi  from  passing 
down  on  the  west  side  of  Fifth,  we  kept  down  on  the  east 
side  of  the  track  for  some  distance,  when  we  met  two  three- 
horse  wagons  heavily  loaded  with  coal.  We  could  not  get 
by  them  handy,  and  we  attempted  to  cross  the  track  to  the 
southwest,  and  just  as  we  crossed  ths  track  one  of  the  horses 
slipped  and  fell.  I  jumped  out  of  the  wagon,  and  ran  back  75. 
or  100  feet,  throwing  up  both  hands,  and  hollering  and 
motioning  for  the  car  to  stop.  These  coal  wagons  took  up 
pretty  nearly  the  whole  of  the  street  on  that  side.  One  of 
them  was  in  the  center  of  the  street  and  the  other  kind  a 
cornering  across  the  street,  and  we  saw  that  we  would  not 
make  it  there,  and  we  had  to  get  out  of  the  way  of  the  car 
and  out  of  the  way  of  the  teams.  We  aimed  to  cut  across 
the  tracks  and  come  over  on  the  other  side  of  the  street,  and 
the  horse  fell.  If  the  horse  had  not  fallen,  we  would  have 
had  ample  time  to  get  away.  The  horse  fell  just  after  he 
crossed  over  the  track,  which  left  the  left  hind  wheel  of  the 
wagon  standing  in  the  center  of  the  track.  Q.  Was  there 
any  bell  rung  as  they  came  down  that  incline  towards  the 
wagon?  A.  No,  sir.  Q.  I  will  ask  you  whether  or  not,  after 
the  car  had  passed  you  and  you  picked  up  the  wreck,  whether 
the  employees  in  charge  of  the  car,  or  any  one,  had  used  any 
sand  in  attempting  to  check  the  speed  of  the  car?  A.  Not 
that  I  saw.  Q.  Did  you  notice  along  the  rails?  A.  Yes,  sir. 
Q.  Would  the  sand,  having  been  run  over  by  the  wheels  of 
the  car,  make  such  an  impression  that  you  could  have  told 
whether  fresh  sand  had  been  used  or  not?  A.  Yes,  sir. 
Q.  Did  you  see  any  indication  of  any  sand  having  been  used 
at  that  time?  A.  No,  sir.  I  saw  the  collision.  The  car  ran 
into  the  wagon  wheels,  and  struck  the  wheels  pretty  near  the 
center.  It  shoved  the  wheels  around  sideways  and  gave  it  a 
front  pitch.  This  shoving  assisted  in  raising  the  horse 
onto  its  feet  and  broke  the  neckyoke  in  two.  The  next  thing 
I  saw,  Langley  and  the  spring  seat  were  going  up  in  the 
air.  He  fell  across  the  seat  with  bis  back  and  side  and  his 
shoulders  and  head  in  a  tub  of  fish."  Other  evidence  of  the 
plaintiff  showed  that  the  track  was  an  easy  downgrade 
towards  the  south ;  that  there  was  no  bell  sounded  upon  the 
car,  nor  sand  used  to  arrest  its  progress,  as  it  approached 
Langley 's  wagon;  that  it  could  have  been  stopped,  at  the 
rate  which  it  was  going,  after  the  motorman  might  have  ob- 
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served  that  the  horse  was  down,  and  before  the  car  had 
reached  the  wagon.  The  car,  however,  ran  into  the  hind  end 
of  the  wagon,  throwing  Langley  to  the  ground,  and  inflicted 
the  injury  complained  of.  A  demurrer  to  plaintiff's  evidence 
was  overruled,  and  the  case  went  to  the  jury,  which  found  a 
verdict  in  favor  of  Langley. 

Complaint  is  here  made  of  the  overruling  of  this  demurrer; 
the  claim  being  that  the  plaintiff  was  guilty  of  such  contrib- 
utory negligence  as  to  preclude  his  recovery.  This  not  be- 
cause there  was  negligence  in  his  endeavoring  to  cross  the 
track.  This,  it  seems,  was  necessary  for  him  to  do;  and  the 
testimony  is  that,  had  not  his  horse  fallen,  he  would  have 
had  ample  time  in  which  to  do  it.  But  it  is  claimed  that 
after  the  horse  had  fallen  it  was  his  duty,  seeing,  as  he  did, 
the  car  approaching,  and  having  time  to  do  so,  to  extricate 
himself  from  the  danger,  leave  his  wagon  and  horses  to 
their  fate,  and  thus  save  himself  at  their  expense.  As  the 
plaiutifi  in  error  puts  it  in  his  brief:  ''A  person  who  is  in  a 
position  of  danger  must  exercise  ordinary  care  to  extricate 
himself  from  that  position,  and,  if  he  fails  to  do  so,  he  can- 
not recover,  even  if  the  party  who  caused  the  injury  is  guilty 
of  negligence.'*  Without  question,  this  is  a  correct  general 
statement  of  the  law,  but  this  general  statement  leaves  to  be 
determined  by  the  trier  of  fact  what  is  the  ordinary  care 
required  under  all  the  circumstances  of  the  case.  We  do  not 
think,  as  a  matter  of  law,  the  court  would  have  been  war- 
ranted, under  the  circumstances  of  this  case,  in  saying  that 
Langley  was  bound  to  abandon  his  efforts  to  get  his  horse  up 
and  his  wagon  out  of  the  way  of  the  approaching  car, 
although  he  knew  of  the  approach  of  the  car.  He  is  pre- 
sumed also  to  have  known,  what  was  the  fact,  that  it  could 
have  been  stopped  in  time  to  avoid  the  collision,  and  he  had 
a  right  to  suppose  that,  seeing  the  inextricable  position  which 
his  wagon  occupied,  the  motorman  would  apply  the  nec- 
essary means  to  so  stop  it.  His  continued  effort  to  get  his 
horse  up,  and  thereby  get  the  wagon  off  the  track,  was  not 
so  obviously  imprudent,  if  imprudent  at  all,  as  to  warrant 
the  court  in  declaring  it  to  be  culpable  negligence. 

It  also  appeared  from  the  evidence  that  when  the  horse 
fell  the  man  who  was  riding  with  Langley  jumped  out  of  the 
wagon,  and  ran  up  the  track  toward  the  approaching  car 
some  7;  or  100  feet,  waving  his  hands  and  hallooing,  thus 
giving  warning  to  the  persons  in  charge  of  the  car  in  time 
to  have  stopped  it  before  it  struck  the  wagon,  or  at 
least  the  evidence  tended  in  that  direction;  and,  if  the 
jury  so  found  from  it,  it  made  the  company  most 
culpably,  and  perhaps  wantonly,  negligent.  Certainly, 
iu  view  of  all  this,  the  court  ought  not  to  have  held 
as  a  matter  of  law  by  sustaining  defendant's  demurrer  to 
plaintiff's  evidence,  that  it  was  the  duty  of  plaintiff  to 
abandon  his  wagon  and  team  and  seek  bis  own  safety  in 
flight. 
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Again»  one  placed  in  a  position  of  danger  by  the  negligent 
act  of  another,  which  position  requires  immediate  and  rapid 
action,  without  time  to  deliberate  as  to  the  better  course  to 
pursue,  is  not  held  to  the  strict  accountability  that  is  required 
of  one  situated  under  more  favorable  circumstances.  Con- 
tributory negligence  is  not  necessarily  chargeable  to  one  upon 
his  failure  to  exercise  the  greatest  prudence  or  best  judgment 
in  cases  where  one  is  required  to  act  suddenly  or  in  an 
emergency.  Valin  v.  Milwaukee,  etc.,  R.  Co.,  82  Wis.  i,  si 
N.  W.  1084,  33  Am.  St.  Rep.  17;  Consolidated  Traction  Co. 
V.  Scott,  58  N.  J.  Law,  682,  34  Atl.  1094,  33  L-  R-  A. 
122,  S5  Am.  St.  Rep.  620;  Harrington  v.  Los  Angeles 
Ry.  Co.,  140  Cal.  514.  74  Pac.  15,  63  L.  R.  A.  238,  98  Am.  St. 
Rep.  8<.  In  Shearman  &  Redfield  on  Negligence  (5th  Ed.) 
vol.  I,  8  89,  the  rule  is  stated  as  follows:  ''In  judging  of  the 
care  exercised  by  the  plaintifi,  leasonable  allowance  is  always 
made  for  the  circumstances  of  the  case;  and,  if  plaintiff  is 
suddenly  put  into  peril  without  having  sufficient  time  to  con- 
sider all  of  the  circumstances,  he  is  excused  for  omitting  some 
precautions,  or  making  an  unwise  choice  under  this  disturb- 
ing influence,  although,  if  his  mind  has  been  clear,  he  ought 
to  have  done  otherwise.*'  The  same  rule  is  well  stated  in 
Edgerton  v.  O'Neil,  4  Kan.  App.  73,  46  Pac.  206,  as  follows: 
''Where  one  acts  erroneously  through  fright  or  excitement, 
induced  by  another's  negligence,  or  adopts  a  perilous  alterna- 
tive in  the  endeavor  to  avoid  an  injury  threatened  by  such 
negligence,  or  when  he  acts  mistakenly  in  endeavoring  to 
avoid  an  unexpected  danger  negligently  caused  by  the  de- 
fendant, he  is  not  guilty  of  contributory  negligence  as  a 
matter  of  law. "  Many  authorities  to  this  effect  might  be 
cited.  The  court  submitted  the  question  of  contributory 
negligence,  under  proper  instructions,  to  the  jury,  and  in  this 
was  clearly  correct. 

The  action  was  originally  brought  against  the  Leavenworth 
Electric  Railroad  Company.  While  it  was  pending  this 
company  was  consolidated  with  others,  and  the  consolidated 
company  took  the  name  of  the  present  plaintiff  in  error,  the 
Kansas  City-Leavenworth  Railroad  Company.  In  due  time 
the  action  was  revived  in  the  name  of  this  consolidated  com- 
pany, and  prosecuted  to  judgment  against  it.  In  the  charter 
of  consolidation  it  was  provided  in  article  i  that  the  new  com- 
pany "shall  own  and  control  the  connected  lines  of  railroads 
of  said  several  corporations  with  all  the  rights,  powers, 
privileges  and  immunities  and  subject  to  allot  the  obligations 
and  liabilities  to  the  state,  which  belong  to  or  rested  upon 
any  of  such  corporations  making  such  consolidation.'* 
Article  10  is:  "The  contract  obligations  of  each  of  said  con- 
stituent companies  shall  be  and  are  hereby  assumed  by  said 
consolidated  company."  The  plaintiff  in  error  here  con- 
tends that  the  effect  of  these  two  provisions  is  to  exclude  all 
obligations  of  the  individual  constituent  companies  not  ari&- 
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ing  upon  contract.  That  the  specific  assumption  found  in 
article  lo  of  contract  liabilities,  only,  by  necessaiy  implica- 
tion, under  the  rule,  ''expressio  unius  est  exclusio  alterius,*' 
excludes  the  assumption  of  liability  arising  upon  tort,  and 
hence  that  the  judgment  in  this  case  against  the  new  com- 
pany was  not  warranted.  In  support  of  this  it  cites  Berry  v. 
K.  C,  F.  S.  &  M.  R.  R.  Co.,  $2  Kan.  7S9>  34  Pac.  8o$,  39 
Am.  St.  Rep.  371,  where  it  is  held  that,  in  the  absence  of 
stipulations  to  the  contrary,  the  consolidated  company  is 
answerable  for  all  of  the  obligations  of  the  constituent  com- 
panies, including  those  arising  upon  tort.  It  therefore 
argues  per  contra  that,  inasmuch  as  here  is  a  stipulation 
in  article  10  assuming  only  contract  obligations,  this 
amounts  to  a  stipulation  excluding  obligations  upon  tort. 
This  might  be  quite  cogent  argument  in  the  absence  of  gen- 
eral law  upon  the  subject  or  other  provisions  in  the  article  of 
consolidation.  In  the  very  able  und  exhaustive  article  upon 
corporations  by  Judge  Thompson  found  in  10  Cyc.  303,  the 
general  rule,  in  the  absence  of  statutory  or  contractual  agree- 
ments found  in  articles  of  consolidation,  is  stated  to  be  as 
follows:  ''As  a  general  rule,  the  new  company  succeeds  to 
the  rights,  duties,  obligations,  and  liabilities  of  each  of  the  pre- 
cedent companies,  whether  arising  ex  contractu  or  ex  delicto." 
This  rule  is  well  supported  by  the  citations  there  found  as 
well  as  by  the  text-writers.  Field  on  Corporations,  §  435;  3 
Wood's  Railway  Law,  p.  1680,  §  486;  Morawetz  on  Corpora- 
tions, §§  809,  955,  956.  But,  more  than  this,  the  first  section 
of  the  charter  of  the  consolidated  companies,  as  above 
quoted,  following  the  language  of  the  statute  which  authorizes 
such  consolidation  (section  5870,  Gen.  St.  1901),  provides  that 
the  consolidated  company  is  subject  to  all  of  the  obligations 
and  liabilities  to  the  state  which  belong  to  or  rested  upon 
any  of  the  constituent  corporations.  This  language,  as  con- 
strued by  Chief  Justice  Horton  in  Berry  v.  K.  C,  F.  S.  &  M. 
R.  R.  Co.,  52  Kan.  770,  34  Pac.  805,  39  Am.  St.  Rep.  371, 
embraces  obligations  and  demands  arising  out  of  tort  as  well 
as  out  of  contract;  the  interpretation  being  that  the  assump- 
tion is  of  all  obligations,  and  also  of  all  liabilities  to  the  state, 
which  belonged  to  or  rested  upon  the  constituent  companies. 
The  argument  used  in  the  Berry  Case  in  arriving  at  this  con- 
clusion is  lucid  and  cogent,  and  cannot  be  added  to.  We 
hold  that  not  only  did  the  statute  under  which  the  consolida- 
tion in  question  was  effected  require  the  assumption  of  all 
obligations — those  arising  upon  tort  as  well  as  those  arising 
upon  contract — but  that  the  charter  itself,  following  the  lan- 
guage of  the  statute,  imposed  the  payment  of  such  obliga- 
tions upon  the  consolidated  company. 

We  find  no  error  in  the  record;  hence  afiBrm  the  judgment 
of  the  court  below.     All  the  Justices  concurring. 
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only  vehicles  be  saw  on  Commerce  street;  that,  just  after  his 
way  was  blocked  by  the  dray,  the  edge  of  the  box  car  struck 
him;  that  he  saw  a  man  on  the  north  end  of  the  car,  but  did 
not  hear  him  halloo  until  after  he  was  struck;  that  the  end  of 
the  box  car  struck  bis  road  cart  and  dragged  him  several  feet; 
that  his  road  cart  was  destroyed;  and  that  he  was  hurt," 
etc.  Defendant's  evidence  on  this  subject  consisted  of  the 
testimony  of  witnesses  to  effect  that  there  were  seven  or  eight 
cars  in  the  train  being  pushed  by  an  engine  at  the  south  end, 
and  that  there  was  a  Bagman  on  the  running  board  of  the  car 
at  the  north  end  of  the  train,  and  a  brakeman  on  top  of  the 
third  car  from  that  end.  The  flagman  testified,  in  substance, 
that  he  saw  plaintiff  driving  on  the  track  as  he  left  Govern- 
ment street;  that  he  was  coming  in  a  brisk  trot  down  the 
middle  of  the  track  towards  the  train;  that  there  were  no 
vehicles  on  Commerce  street,  except  where  the  injury 
occurred,  and  plaintiff  had  plenty  of  time  to  get  off  the  track 
before  reaching  that  point,  and  could  have  gone  off  at  that 
point  by  driving  a  step  nearer  the  sidewalk;  that,  as  soon  as 
he  (the  witness)  saw  plaintiff  was  in  danger  of  not  getting  off 
the  track  in  ample  time,  he  hallooed  to  plaintiff  several  times, 
and  signaled  the  engineer  to  stop  the  train,  and  it  was  im- 
mediately stopped  as  quickly  as  it  could  be  done;  that  he  (the 
witness)  had  given  the  slow-down  signal  just  as  his  car  crossed 
Church  street,  while  plaintiff  was  90  feet  away;  and  that  the 
train  was  moving  only  s  or  4  miles  an  hour  at  the  time  he 
gave  the  signal  to  stop,  and  ran  10  or  12  feet  after  striking 
him.  The  brakeman  testified  in  part  as  the  flagman  had 
done,  and,  in  addition,  that  as  his  car  was  crossing  Church 
street  he  saw  plaintiff  coming  down  the  track  at  a  brisk  trot, 
and  signaled  the  engineer  to  slacken  the  speed  of  the  train, 
which  was  then  from  6  to  8  miles  per  hour,  and  the  speed 
was  immediately  checked  to  about  3  or  4  miles  per  hour,  and 
that  when  plaintiff  was  45  or  50  feet  of  the  train  he  turned 
to  the  west,  and  had  room  to  drive  off  the  track,  and  had, 
when  struck,  cleared  the  track,  except  one  wheel  of  bis 
vehicle;  that  no  effort  was  made  to  stop  the  train  until  just 
before  plaintiff  reached  that  part  of  the  street  which  was 
crowded  with  vehicles,  and  up  to  this  time  he  (the  witness) 
had  supposed  plaintiff  would  pull  off  the  track  in  time  to 
escape  injury.  There  was  other  testimony,  but  in  it  there 
was  nothing  affecting  the  question  of  negligence  vel  non  on 
the  part  of  the  train  crew  materially  different  from  what  is 
above  stated. 

We  are  of  opinion  that  in  the  evidence  there  is  nothing  from 
which  negligence  can  be  imputed  to  the  defendant,  and  that 
therefore,  and  apart  from  any  consideration  of  the  question 
of  contributory  negligence,  the  general  afiBrmative  charge  re- 
quested by  defendant  should  have  been  given.  No  statute, 
and,  so  far  as  the  evidence  shows,  no  ordinance  of  the  city, 
was  violated  by  the  mere  act  of  backing  the  train  in  the 
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Street,  or  by  any  act  or  omission  of  defendaDt's  servants  in 
respect  of  speed  of  moving,  the  keeping  of  a  lookout,  or  the 
giving  of  signals,  or  in  other  respect;  nor  from  the  evidence 
can  it  be  reasonably  inferred  that  the  conduct  of  the  servants 
was  violative  of  any  rule  of  prudence  enjoined  on  them  by 
the  common  law.  Though  they  knew  of  the  presence  of  the 
plaintiff  on  the  track,  they  were  not  bound  to  use  efforts  to 
stop  the  train  until  it  became  reasonably  apparent  that  plain- 
tiff would  not  drive  clear  of  the  cars,  for  until  that  time  they 
bad  a  right  to  assume  that  he  was  possessed  of  the  ordinary 
faculties  of  sight,  and  that,  in  the  exercise  of  those  faculties, 
he  would  leave  the  track  before  encountering  danger.  Glass 
V.  M.  &  C.  R.  Co.,  94  Ala.  581,  10  South.  215;  Burson  v.  L. 
&  N.  R.  Co.,  116  Ala.  198,  22  South.  4i;7;  Erickson  v.  St. 
Paul&  D.  R.Co.,  41  Minn.  500,  43  N.  W.  332,  5  L.  R.  A. 
786. 

There  is  not  in  the  evidence  anything  to  show  that  the 
plaintiff  lacked  opportunity  to  see  the  train,  or  to  avoid  the 
same,  if  be  had  made  timely  effort  to  do  so;  nor  is  there  evi- 
dence that  on  the  part  of  defendant's  servants  there  was  any 
lack  of  diligence  about  discovering  plaintiff's  peril,  or  about 
stopping  the  train  after  they  discovered  it,  or  that  defendant 
was  in  any  way  responsible  for  the  obstruction  of  plaintiff's 
exit  from  the  track,  caused  by  the  turning  of  the  dray  from 
Church  into  Commerce  street.  Plaintiff  was  not  entitled  to 
recover  without  proof  that  his  injury  was  the  proximate  re- 
sult of  negligence  chargeable  to  the  defendant,  and  the  acci- 
dent was  not  of  such  character  as  that  proof  merely  of  its 
happening  could  afford  an  inference  of  such  negligence. 

Reversed  and  remanded. 


BOTTOMS  ct  al.  v.  SEABOARD  AIR  LINE  RY. 
(Snpreme  Court  of  North  Carolina,  Sept.  13,  1904.) 

[49  S.  E.  Rep.  348.] 


Spark  Arresters— Duty  of  Railroad.* 

It  is  not  the  dutj  of  a  railroad  company  to  equip  its  engines  with  the 
"best  approved*'  spark  arresters,  but  merely  with  such  as  are  in  i^en- 
eral  use. 

Same— Same — Instruction— Error  Not  Cured. 

Error  in  charg'ing'  that  it  was  defendant's  duty  to  equip  its  engines 
with  the  "best  approved"  spark  arresters  was  not  rendered  harmless  by 
tincontradicted  evidence  that  the  engine  claimed  to  have  set  the  fire  was 
equipped  with  the  best  approved  spark  arrester ;  this  fact  not  being 
expressly  admitted,  and  there  t>eing  evidence  that  a  shower  of  large 
sparks  was  emitted. 

Appeal  from  Superior  Court,  Northampton  County ;  Cooke, 

Jndge. 

*8ee  foot-note  appended  to  Anderson  v,  Oregon  R.  Co.  (Ore.),  12  R« 
R.  R.  625,  35  Am.  &  E^ng.  R.  Cas.,  N.  8.,  625. 
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Action  by  J.  D.  Bottoms  aod  others  against  the  Seaboard 
Air  Line  Railway.  From  a  judgment  for  plaintiffs,  defend- 
ant appeals.     Reversed. 

T.  W.  Mason»^Day  &  Bell»  and  Murray  Allen,  for  appellant. 
Peebles  &  Harris  and  Gay  &  Midyette,  for  appellees. 

CLARK,  C.  J.  In  this  action  for  damages  for  destruction 
of  the  plaintifis'  store,  alleged  to  have  been  set  on  fire  by 
sparks  from  the  defendant's  engine,  the  court  charged  the 
jury  that  it  was  ''the  duty  of  railroad  companies  to  equip 
their  engines  with  the  best  approved  devices  and  appliances 
for  arresting  sparks,  *  *  *"  and  that  failure  to  do  so 
was  negligence,  making  the  defendant  liable  for  damages  if 
the  jury  should  find  that  the  plaintiffs'  house  was  set  on  fire 
by  sparks  from  the  defendant's  engine.  The  defendant  ex- 
cepted. 

There  is  error.  In  Witsell  v.  Railroad,  120  N.  C.  $57,  27 
S.  £.  125,  this  court  said  that  it  was  not  negligence  to  fail  to 
adopt  improved  appliances  merely  because  they  are ''known" 
and  "approved" ;  that  railroads  were  not  to  be  held  to  so  strict 
a  rule  that  they  must  keep  a  lookout  for  improvements  and 
inventions  and  buy  all  such  as  were  approved;  and  held  the 
correct  rule  to  be  thus:  "It  is  negligence  not  to  adopt  and 
use  all  approved  appliances  which  are  in  general  use."  It 
added  that  to  require  the  purchase  of  approved  appliances 
before  they  had  come  into  general  use  would  be  simply  to 
hold  that  every  railroad  must  have  "the  latest  and  best," 
which  would  be  an  unreasonable  burden.  This  ruling  has 
been  uniformly  followed  since.  In  Greenlee  v.  Railroad,  122 
N.  C.  979,  30  S.  E.  115,  41  L.  R.  A.  399,  65  Am.  St.  Rep.  734, 
and  Trozler  v.  Railroad,  124  N.  C.  191,  32  S.  £.  550,  44  L. 
R.  A.  313,  70  Am.  St.  Rep.  580,  the  court  cites  with  ap- 
proval from  Witsell  v.  Railroad,  supra,  that  it  was  "not  ceg:- 
ligence  to  fail  to  provide  the  latest  improved  appliances, " 
and  that  "a  railroad  company  is  liable  for  any  injury  caused 
by  failure  to  use  approved  appliances  in  general  use."  The 
same  language  is  again  quoted  and  approved  in  Lloyd  v. 
Hanes,  126  N.  C.  364,  35  S.  E.  611;  Dorsett  v.  Mfg.  Co.,  131 
N.  C.  262,  42  S.  £.  612,  and  other  cases,  and  repeated  as  re- 
cently as  Marks  v.  Cotton  Mills,  135  N.  C.  290,  47  S.  E.  432. 
The  rule  laid  down  in  Aycock  v.  Railroad,  89  N.  C.  326,  is 
"usual  and  proper  appliances"  to  prevent  injury  by  escaping 
sparks.  This  is  about  the  same  ruling  as  in  Witsell  v.  Rail- 
road, in  somewhat  different  language. 

The  learned  counsel  for  the  plaintiffs  contends  that  the 
defendant's  witness  testified  that  the  engine  had  the  best  ap- 
proved spark  arrester,  and  no  witness  testified  to  the  con- 
trary; hence,  as  the  charge  must  be  read  in  connection  with 
the  evidence,  the  error,  being  as  to  a  matter  not  in  con- 
troversy, was  harmless;  and  that  the  real  point  in  this  part 
of  the  charge  was  as  to  the  continued  keeping  of  the  spark 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       445 

Indianapolis  St.  Ry.  Co.  v,  Johnson 

arrester  in  good  condition*  as  to  which  the  court  charged  cor- 
rectly, and  not  as  to  the  nature  of  the  spark  arrester,  which 
was  not  denied  to  be  the  ''best  approved. "  Bat  Mr.  Allen,  of 
coansel  for  the  defendant,  pointed  out  that,  while  no  witness 
directly  testified  to  the  contrary,  it  was  not  admitted  that  it 
was  a  proper  spark  arrester.  The  plaintiffs'  evidence  of  a 
shower  of  large  sparks  coming  from  the  engine,  if  believed, 
tended  to  question  the  defendant's  evidence  of  the  spark 
arrester  being  the  ''best  approved"  pattern,  fully  as  much  as 
it  tended  to  controvert  the  evidence  of  its  being  kept  in 
order. 
Error. 


INDIANAPOLIS  ST.  RY.  CO.  v.  JOHNSON. 

(Supreme  Court  of  Indiana,  Nov.  29,  1904.) 

[72  N.  E.  Rep.  571.] 


Special  Findings — General  Verdict— Presumptions. 

In  determining  whether  special  findingra  are  in  irreconcilable  conflict 
with  the  g-eneral  verdict,  all  reasonable  presumptions  and  intend- 
ments must  be  indulged  in  favor  of  the  verdict,  and  nothing  can  be 
presumed  in  favor  of  the  special  findings  or  answers  to  interrogatories. 

Accident  on  Street  Railway  Tracic—Contributory  Negligence— Wife  in 
Vehicle  Driven  by  Husband— Special  Findings— General  Verdict. 
Where  plaintiff  was  injured  by  a  street  car  striking  a  vehicle  in  which 
she  was  riding^  with  her  husband,  special  findings  of  isolated  facts  to 
the  effect  that  plaintiff,  while  passing  along  the  street  prior  to  the 
accident,  did  not  look  to  discover  the  approach  of  the  car  ;  that  she 
made  no  effort  to  ascertain  the  location  of  the  car ;  that  she  heard  it 
approaching,  and  gave  her  husband  some  warning  that  thej  were  in 
danger,  etc. — were  insufficient  to  overthrow  a  general  verdict  in  favor 
of  plaintiff,  as  showing  that  she  was  guiltj  of  contributory  negligence 
as  a  matter  of  law. 

Same — Same — Same — Question  for  Jury. 

In  an  action  for  injuries  to  plaintiff  in  a  collision  between  a  street 
car  and  a  vehicle  in  which  she  was  riding,  evidence  held  to  require 
snbmisston  of  plaintiff's  alleged  contributory  negligence  to  the  jury. 

Preponderance  of  Evidence. 

The  preponderance  of  the  evidence  does  not  depend  on  the  number  of 
witnesses,  but  means  the  greater  weight  of  the  evidence. 

Same— Contributory  Negligence — Instructions. 

The  use  of  the  words  "shall"  and  "should,"  in  an  instruction  that,  if 
the  jury  shall  find  from  the  preponderance  of  all  the  evidence  that 
plaintiff  acted  as  a  person  of  ordinary  prudence  under  all  the  circum- 
stances, they  should  find  her  free  from  contributory  negligence,  did  not 
render  such  instruction  erroneous. 

Accident  on  Street  Railway  Track— Contributory  Negligence — Wife  in 
Vehicle  Driven  by  Husband — Instructions. 
Where  the  jury  had  been  instructed  that  they  should  consider  all  the 
circumstances  and  surroundings  at  the  time  of  the  injury  in  determin- 
ing whether  plaintiff  was  guilty  of  negligence  which  contributed  to  her 
injury,  and  were  fully  and  correctly  charged  as  to  imputed  negligence, 
an  instruction  that,  on  the  question  of  plaintiff's  contributory  negli- 
f^ence,  the  jury  should  consider  not  only  her  own  acts  and  conduct,  but 
all  other  circumstances  surrounding  the  accident,  and  determine  from 
these  whether  plaintiff  was  free  from  contributory  negligence,  and  if 
she  was  herself  free  from  such  negligence,  and  was  merely  a  passive 
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guest  of  her  husband,  without  any  authoritj  to  control  his  conduct  or 
movements  in  driving^  and  manag'ing  the  horse  and  vehicle  in  which 
she  was  riding  at  the  time,  his  negligence,  if  any,  could  not  be  imputed 
to  her,  was  not  objectionable  as  invading  the  province  of  the  jury,  and 
misleading  them  to  believe  that  in  considering  plaintiff's  contributory 
negligence  they  were  not  to  consider  the  negligence  of  her  husband. 

Same— Imputed  Negligence— Wife  in  Vehicle  Driven  by  Husband.* 

Where,  at  the  time  plaintiff  was  injured,  she  did  not  in  any  manner 
undertake  to  exercise  reasonable  care  for  her  safety  through  the  agency 
of  her  husband,  who  was  driving  and  managing  the  vehicle  in  which 
plaintiff  was  riding  at  the  time,  the  negligence  of  the  husband  in  fail- 
ing to  look  out  for  an  approaching  street  car,  etc.,  by  which  plaintiff 
was  injured,  could  not  be  imputed  to  her. 

Witnesses — Credibility— Province  of  Jury— Instructions. 

An  instruction  that  the  jury  were  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses,  and  that  it  was  their  duty  to  reconcile,  so  far  as 
they  could,  conflicting  evidence,  etc.,  was  not  objectionable  as  confining 
the  jury  to  the  consideration  of  the  interest  and  character  of  such  wit- 
nesses whose  evidence  was  conflicting. 

Instructions. 

Failure  of  the  court  to  charge  with  sufficient  fullness  on  partictdar 
issues  is  unobjectionable,  where  no  further  instructions  were  requested. 

Appeal  from    Circait  Court,  Boone  County ;  Samuel   R. 
Artman,  Judge. 

Action  by  Mary  £.  Johnson  against  the  Indianapolis 
Street  Railway  Company.  A  judgment  was  rendered  in  favor 
of  plaintiff,  and  defendant  appealed  to  the  Appellate  Coart, 
by  which  the  case  was  transferred  to  the  Supreme  Conrt,  as 
authorized  by  Burns'  Ann.  St.  1901,  §  1337.     Affirmed. 

F.  Winter,  W.   H.   Latta,  and  S.  M.   Ralston,   for  appel- 
lant. 
W.  J.  Beckett,  for  appellee. 

JORDAN,  J.  The  complaint  in  this  action  upon  which  a 
recovery  below  was  had  alleges,  among  others,  the  following 
facts:  On  October  5,  1901,  plaintiff  was  riding  in  a  buggy 
with  her  husband,  who  was  driving  the  horse  attached  to  said 
vehicle.  She  had  no  control  of  the  horse,  and  did  not 
attempt  in  any  way  to  direct  her  husband  bow  he  should 
drive  the  buggy  or  where  he  should  drive,  or  in  what  manner 
he  should  manage  and  control  the  horse.  She  was  merely  a 
passive  guest  of  her  husband  while  riding  in  the  buggy. 
The  defendant's  double  line  of  tracks  of  street  railway 
which  it  was  operating  in  the  city  of  Indianapolis  extends 
east  and  west  on  Market  street,  running  past  and  in  front  of 
the  market  house,  commonly  known  as  ''Tomlinson  Hall."  At 
the  time  in  question,  which  was  Saturday  night  of  the  day 
aforesaid  mentioned,  there  were  horses  and  vehicles  along 
said  market  place  which  were  backed  down  to  the  curb  on 
both  sides  of  the  defendant's  double  tracks,  leaving  a  passage- 
way on  East  Market  street  from  Delaware  to  Alabama  street, 
which  way  consisted  of  defendant's  tracks,  for  the  reason 

*See  foot-note  appended  to  Duval  v.  Atlantic  Coast  I^ine  R.  Co.  (N. 
Car.),  11  R.  R.  R.  235, 34  Am.  A  Eng.  R.  Cas.,  N.  S.,  235. 
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that  all  of  the  apace  on  either  side  of  the  tracks  in  said  street 
was  occupied  by  vehicles  and  horses  down  to  the  curb,  as 
hereinbefore  stated.  The  condition  of  the  street  at  the  time 
of  the  accident  was  well  know  to  the  defendant  and  its  serv- 
ants and  employees  in  charge  of  its  cars  running  east  and 
west  on  said  Market  street  in  front  of  said  hall.  The  only 
part  of  the  roadway  left  unoccupied  in  said  street  for  the 
passage  of  horses  and  vehicles  was  the  part  occupied  by  the 
defendant's  south  track  in  passing  east,  and  upon  the  north 
track  in  passing  west.  Vehicles  were  driven  through  said 
Market  street  and  place  east  upon  the  south  track  of  the  de- 
fendant's tracks,  and  west  upon  the  north  track,  and  all  of 
these  facts  were  well  known  to  defendant  at  the  time  of  the 
accident.  Plaintiff's  husband  desired  to  pass  in  and  through 
said  Market  street  from  Delaware  Street  East  to  Alabama 
street,  and  for  that  purpose  he  turned  on  defendant's  south 
track  at  Delaware  street,  at  which  time  plaintiff  looked  west 
on  Market  street  for  a  street  car,  but  neither  saw  nor  heard 
one  approaching  on  said  south  track.  Her  husband  then 
turned  the  vehicle  in  which  she  was  riding  east  upon  said 
sontb  track,  and  drove  east  thereon  about  one-half  square, 
and  while  thus  driving  on  said  track  one  of  defendant's  cars, 
in  charge  of  its  servants  in  the  line  of  their  employment, 
negligently  approached  from  the  rear  the  buggy  in  which 
plaintiff  was  riding.  The  motorman  and  servants  of  the  de- 
fendant in  charge  of  said  car  could  see  and  did  see  the  buggy 
in  which  plaintiff  was  seated,  which  was  then  upon  the  track 
in  front  of  said  car.  That  said  motorman  could  see  and  did 
see  and  know  that  neither  plaintiff  nor  her  husband  could 
drive  the  horse  and  vehicle  off  said  track  by  reason  of  the 
condition  of  the  street  as  hereinbefore  described.  That  the 
motorman  could  see  and  did  see  the  perilous  position  and  con- 
dition in  which  the  plaintiff  was  placed  upon  said  track,  and 
conld,  in  the  exercise  of  ordinary  care,  have  stopped  said  car 
and  checked  the  speed  thereof,  and  thereby  avoided  inflict- 
ing any  injury  upon  plaintiff.  But  the  pleading  charges 
that  when  the  plaintiff  was  in  the  position  of  peril  upon  said 
track  as  aforesaid  stated,  the  defendant's  servant  and  motor- 
man  in  charge  of  said  car  negligently  ran  it  upon  said  track 
towards  said  vehicle,  and  negligently  ran  against  said 
vehicle,  striking  it  in  the  rear,  thereby  negligently  overturn- 
ing it,  throwing  the  plaintiff  therefrom  onto  the  street,  un- 
der said  vehicle,  thereby  negligently  and  seriously  injuring 
her  about  the  head,  body,  back,  and  limbs,  etc.  A  demurrer 
to  the  complaint  was  overruled  by  the  lower  court,  and  the 
cause  was  put  at  issue  by  appellant's  filing  an  answer  of  gen- 
eral denial.  The  venue  of  the  cause  was  changed  to  the 
Boone  circuit  court,  wherein  a  trial  by  jury  resulted  in  a 
general  verdict  being  returned  in  favor  of  appellee.  Along 
with  its  verdict  the  jury  returned  answers  to  a  series  of  in- 
terrogatories.    Appellant  unsuccessfully  moved  for  judgment 
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ID  its  favor  on  the  answers  of  the  jury  to  the  interrogatories. 
Its  motion  for  a  new  trial  was  denied,  and  judgment  was 
rendered  in  favor  of  appellee  upon  the  verdict  of  the  jury. 
Appellant  appeals*  and  assigns  as  error  (i)  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint;  (2)  overruling 
its  motion  for  judgment  on  the  answers  to  the  interroga- 
tories; (3)  in  overruling  its  motion  for  a  new  trial. 

The  first  error  assigned  is  not  argued   by  appellant,  and 
consequently  must  be  considered  as  waived. 

Appellant's  counsel  argue  that  the  answers  of  the  jury  to 
the  interrogatories  conclusively  disclose  that  appellee  was 
guilty  of  negligence  which  contributed  to  the  injury  she  sus- 
tained. These  answers  in  part  show  that,  at  the  time  of  the 
accident  in  controversy  appellee  and  her  husband  were  driv- 
ing in  a  buggy  along  Market  street  in  the  city  of  Indianapolis. 
They  turned  onto  Market  street  from  Delaware  street,  and 
were  driving  eastward  on  the  latter  street  on  and  along  the 
south  track  of  appellant's  railway,  and  at  the  time  of  the 
accident  had  reached  a  point  on  Market  street  about  75  feet 
from  Alabama  street.  The  car  which  collided  with  the 
buggy  and  turned  it  over,  thereby  injuring  appellee,  was 
running  towards  the  east  on  said  street,  in  the  rear  of  plain- 
tiff's buggy.  It  appears  that  neither  she  nor  her  husband 
looked  to  the  rear  to  see  how  near  the  car  was  in  the  rear  of 
the  buggy.  The  motorman  in  charge  of  the  car  sounded  the 
gong  when  he  discovered  a  boy  with  a  wheel  on  the  track. 
On  account  of  the  boy  being  on  tHe  track,  the  car,  it  appears^ 
stopped  to  let  him  get  off,  and  at  the  time  it  stopped  for  this 
purpose  the  distance  intervening  between  the  front  of  the 
cai*  and  the  buggy  in  which  the  plaintiff  was  seated  was  12 
feet.  The  jury  find  that  after  the  boy  got  out  of  the  way  the 
car  ran  about  20  feet  before  it  collided  with  the  buggy.  As 
the  plaintiff  and  her  husband  were  traveling  towards  the  east 
along  Market  street,  the  jury  find  that  she  heard  the  car  ap- 
proaching in  the  rear.  At  the  time  of  the  accident  the  buggy 
was  moving  along  the  street  towards  the  east  with  its  two 
north  wheels  between  the  rails  of  the  track  on  which  the  car 
was  running.  The  jury  further  find  that  the  appellee,  while 
she  and  her  husband  were  traveling  from  Delaware  street  to 
where  the  collision  occurred,  warned  her  husband  of  the  dan- 
ger they  were  in  by  reason  of  the  car  approaching  their 
buggy  in  the  rear.  After  turning  into  Market  street  from 
Delaware  street,  the  plaintiff  made  no  effort  to  ascertain  the 
location  and  whereabouts  of  the  car  that  came  up  from  the 
rear.  Prom  these  facts  alone  appellant's  counsel  contend 
that  it  appears  that  appellee  did  not  exercise  such  care  as  the 
law  exacts.  An  examination  of  the  special  findings,  in  part 
and  as  a  whole,  discloses  no  such  irreconcilable  conflict  be- 
tween them  and  the  general  verdict  as  would  entitle  appel- 
lant, over  the  general  verdict,  to  a  judgment  in  its  favor. 
The  rule  is  one  well  settled  that  all  reasonable  presumptions 
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and  intendments  roast  be  indulged  by  the  court  in  favor  of 
the  general  verdict*  and  nothing  can  be  presumed  in  favor  of 
the  special  findings  or  answers  to  interrogatories.  The  rea- 
son for  this  rule  has  been  repeatedly  given  in  the  decisions  of 
this  court.  Under  the  general  verdict  the  jury  is  required 
to  find  upon  all  of  the  issuable  facts  proven  in  the  case,  while 
the  court,  in  testing  the  force  of  isolated  facts  as  disclosed 
by  the  special  findings,  is  not  in  a  position  to  know,  and  con- 
sequently is  not  advised,  what  other  facts  bearing  on  the 
same  matter  or  question  were  considered  by  the  jury  in  arriv- 
ing at  the  general  verdict.  The  force  and  effect  of  the  gen- 
eral verdict  in  this  case  compels  the  court  to  assume  that  the 
jury  found  under  the  evidence  that  the  plaintiff  was  not  guilty 
of  contributory  negligence.  Southern  Ind.  R.  Co.  v.  Peyton, 
iS7  Ind.  690,  697,  61  N.  E.  722,  and  cases  there  cited. 

A  motion  for  judgment  on  the  special  findings  and  answers 
to  interrogatories  is  properly  denied,  unless  the  antagonism 
between  such  findings  and  the  general  verdict  is  beyond  the 
possibility  of  being  removed  or  reconciled  by  any  evidence 
legitimately  admissible  under  the  issues  in  the  case.  Mc- 
Coy V.  Kokomo,  etc.,  R.  Co.,  158  Ind.  662,  64  N.  E.  92,  and 
cases  cited. 

The  mere  isolated  facts  as  shown  by  the  special  findings* 
viz.,  that  appellee,  while  passing  along  the  street  prior  to 
the  accident,  did  not  look  to  the  rear  to  discover  wfaether  a 
car  was  approaching  from  that  direction;  that  she  made  no 
effort,  after  the  vehicle  in  which  she  was  riding  turned  onto 
Market  street,  to  ascertain  the  location  of  the  car  coming 
from  the  west;  that  she  heard  it  approaching,  and  gave  her 
husband  some  warning  to  the  effect  that  they  were  in  danger 
by  reason  of  its  approach  towards  them  from  the  rear — are 
in  the  main,  as  contended  by  counsel,  su£Gcient  to  overthrow 
the  genera!  verdict.  It  may  be  asserted,  however,  that  there 
is  nothing  in  the  special  findings  to  advise  the  court  of  the 
particular  surroundings  of  the  appellee  and  her  husband  im- 
mediately at  and  prior  to  the  collision  in  question.  No  facts 
are  found  disclosing  the  speed  at  which  the  car  in  question 
was  running  at  the  time.  Appellee  and  her  husband  were 
driving  towards  the  east  on  the  south  side  of  Market  street, 
which  appairently  w$is  the  proper  side.  There  is  no  finding 
to  show  that  appellee  or  her  husband  could  have  removed  the 
boggy  from  the  south  track  upon  which  they  were  driving  to 
the  north  track,  even  if  under  the  circumstances  it  bad  been 
right  for  them  to  have  done  so.  Under  the  facts  alleged  in 
the  complaint,  and  impliedly  found  in  the  general  verdict  in 
favor  of  appellee,  the  jury  may  be  said  to  have  found  that 
the  vehicle  in  which  appellee  was  riding  at  the  time  of  the 
accident  was  required,  when  going  east  on  Market  street,  to 
keep  on  the  south  side  thereof,  and  that  this  fact  was  known 
to  appellant  and  its  motorman  in  charge  of  the  car.  Cer- 
tainly we  cannot  adjudge  as  a  matter  of  law,  under  the  mere 
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facts  disclosed  by  the  special  findings,    that  appellee  was 
guilty  of  negligence  at  the  time  of  the  accident  in  question 
which  contributed  to  her  injuries.     The  question  in  regard 
to  her  contributory  negligence  under  the  evidence   in  this 
case  was  one  of  fact  for  the  determination  of  the  jury  from  all 
of  the  evidence  and  circumstances  in  the  case  touching  or 
bearing  thereon,   and,   as    previously    said,   the   jurors  by 
their  general  verdict  have  found  that  fact  in  favor   of  appel- 
lee, and,  as  there  is  nothing  in  the  special  findings  when 
tested  by  the  rule  asserted  which  would  warrant  the  over- 
throw of  the  general  verdict,   appellant's  motion,   therefore, 
for  judgment  in  its  favor  was  properly  denied.     Citizens' 
St.   Ry.   Co.   V.    Damm,   25  Ind.   App.    511,  58  N.    E.  564; 
Indianapolis  St  Ry.  Co.  v.  Darnell  (Ind.  App.)  68  N.  E.  609. 
The  court  gave  to  the  jury  ^hat  apparently  is  a  carefully 
prepared  charge,  but  certain  parts  thereof  are  criticised  by 
counsel  for  appellant.     By  the  third  instruction  the  jury  was 
advised  that,  in  order  to  entitle  the  plaintiff  to  recover,  she 
must  prove  by  a  preponderance  of  all  of  the  evidence  all  the 
material  allegations  contained  in    the    complaint.     Imme- 
diately following  this  statement,  the  court,  in  the  same  in- 
struction,  stated  to  the  jury  that:     ^^  The  preponderance    of 
evidence  does  not  depend  upon   the  number  of  witnesses^   and 
does  not.  mean  the  greater  number  of  Ttntnesses.     It  does  de- 
pend    upon    the    weight    of    the    evidence^    and   means    the 
greater  weight  of  the    evidence,''     (Our   italics.)    Appellant 
criticises  that  part  italicized,  for  the  reason  asserted  that  it 
does  not  state  the  law  correctly,   and  was  an  invasion  of  the 
province  of  the  jury.    They  assert  that,  where  the  witnesses 
are  equally  credible  in  respect  to  their  character,  the  pre- 
ponderance of  the  evidence  does  depend  upon  the  number 
of  witnesses,   and  that  the  preponderance  thereof  is  nec- 
essarily determined  by  the  greater  number  of  witnesses.     As 
a  general  rule,  the  preponderance  of  the  evidence  in  a  case 
does  not  depend  upon  or  mean  the  greater  number  of  wit- 
nesses testifying  upon  the  matter  or  matters  in  issue.     Coun- 
sel  mistake  the  law  in  their  contention  that,   where  the 
witnesses  in  a  case  are  equally  credible  in  respect  to  their 
character,  then  in  such  a  case  the  preponderance  of  the  evi- 
dence depends  upon  the  number  of  witnesses  testifying.     This 
certainly  is  not  the  true  test  in  any  case.     Any  number  of 
witnesses  may  be  of  equal    credibility  and   possess  equal 
informatoin,   and    still    differ    greatly    in  the  amount  or 
weight    of     their     evidence.     The     authorities     generally 
affirm  that  the  number  of  witnesses  are  not  to  be  counted  by 
the  jury  or  court  trying  the  case  in  order  to  determine  upon 
which  side  is  the  preponderance,  but  the  evidence  given 
by  them  is  to  be  weighed,  and  the  preponderance  thereof  does 
not  depend  on  the  greater  number  of  the  witnesses  in  the  par- 
ticular case.     Wray,  Adm'r,  v.  Tindall,  4;  Ind.  517;  Howlett 
V.  Dilts,  4  Ind.  App.  23,  30  N.  E.  313;  Bierbachv.  Goodyear, 
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etc.,  Co.,  54  Wis.  208,  11  N.  W.  5i4t  41  Am.  Rep.  19;  Ennia 
V.  Dudley  (City  Ct.  N.  Y.)  48  N.  Y.  Supp.  622;  3  Jones  on 
Evidence,  I  902;  Savannah,  etc.,  R.  Co.  v.  Wideman,  99  Ga. 
245,  25  S.  E.  400;  Village  of  N.  Alton  v.  Doraett,  $9  111.  App. 
612;  Bishop  V.  Basse,  69  111.  403.  In  Bouvier's  Law  Diet, 
vol.  2,  p.  730,  preponderance  of  evidence  is  defined  to  be  ^'the 
greater  weight  of  evidence,  or  evidence  which  is  more  cred- 
ible and  convincing  to  the  mind.'*  Citing  Button  v.  Metcalf, 
80  Wis.  193,  49  N.  W.  809.  The  instruction  in  question  is 
not  open  to  the  objections  urged  by  counsel  for  appellant. 
If  not  as  full  and  explicit  under  the  circumstances  as  desired, 
they  should  have  tendered  and  requested  an  instruction  ex- 
pressing their  views  of  the  law  on  the  question  involved. 

The  fourteenth  instruction  given  by  the  court  is  as  follows: 
^4n  determining  whether  or  not  the  plaintiff  in  this  case  was 
guilty  of  contributory  negligence,  you  shall  consider  her  own 
acts  and  conduct,  and  all  the  other  circumstances  shown  in 
evidence  surrounding  the  accident  and  injury,  if  any,  to  the 
plaintiff.  And,  if  you  shall  find  from  the  preponderance  of 
all  the  evidence  that  the  plaintiff  acted  as  a  person  of  ordi- 
nary prudence  under  all  the  circumstances,  you  should  find 
her  free  from  contributory  negligence,  although  you  may 
find  that  her  husband  was  guilty  of  negligence  in  the  driving 
and  management  of  his  horse  and  vehicle.  In  other  words, 
no  negligence  of  the  husband  in  the  driving  and  management 
of  said  horse  can  be  imputed  to  the  plaintiff,  if  you  find  that 
she  herself  was  free  from  any  fault  or  negligence,  and  was 
merely  the  passive  guest  of  her  husband,  without  any 
authority  to  direct  or  control  the  conduct  or  movements  of 
her  said  husband  in  the  driving  and  management  of  said 
horse."  It  is  insisted  that  this  charge  is  bad,  for  the  reason 
that  it  invades  the  province  of  the  jury  in  stating  to  them 
that  they  shall  consider  the  conduct  of  the  plaintiff  and  other 
circumstances,  etc.;  the  further  contention  being  that  by 
this  statement  of  the  court  the  question  of  plaintiff's  contrib- 
utory negligence  was  to  be  considered  alone,  to  the  exclusion 
of  the  negligence  on  the  part  of  her  husband.  It  is  in- 
sisted that  the  jury  must  have  understood  by  the  charge  that 
the  fact  that  plaintiff  was  merely  a  passive  guest  of  her  hus- 
band was  equivalent  to  establishing  her  freedom  from  fault 
or  negligence.  It  is  further  contended  that  it  was  not  proper 
for  the  court  to  use  the  words  ''shall"  and  ''should"  as  they 
are  employed  in  the  instruction.  That  the  charge  is  not  ren- 
dered bad  for  the  latter  reason  is  fully  settled  by  the  decision 
of  this  court^  in  Strebin  v.  Lavengood,  71  N.  E.  494,  and 
cases  there  cited. 

It  will  be  observed  that  by  the  instruction  in  controversy 
the  jury  was  advised  that  on  the  question  of  plaintiff's  con- 
tributory negligence  they  should  take  into  consideration  not 
only  her  own  acts  and  conduct,  but  all  other  circumstances 
surrounding  the  accident     From  a  consideration  of  all  of  the 
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facta  the  jury  was  informed  that  they  should  determine,  under 
all  of  the  circumstances,  whether  the  plaintiff  was  free  from 
contributory  negligence.  The  charge  further  stated  that  if 
the  plaintifi  herself  was  free  from  such  negligence,  and  was 
merely  the  passive  guest  of  her  husband,  without  any 
authority  to  control  his  conduct  or  movements  in  driving  and 
managing  the  horse  and  vehicle,  then  under  such  circum- 
stances the  negligence  of  her  husband  could  not  be  imputed 
to  her. 

The  court,  in  the  loth,  nth,  12th,  and  i.^th  instructions, 
fully  advised  the  jury  relative  to  the  law  governing  the  ques- 
tion of  imputed  negligence,  and  in  this  connection  stated  in 
these  instructions  that  if  plaintiff  was  but  a  passive  guest  of 
her  husband,  riding  in  the  vehicle  with  him,  he  having  the 
control  and  management  of  the  horse  and  buggy,  she,  under 
such  circumstances,  could  not  be  held  chargeable  with  his 
negligence.  But  the  fact  that  she  was  but  a  passive  guest 
of  her  husband  at  the  time  would  not  relieve  her  from  exer- 
cising ordinary  care  and  caution,  and  with  that  degree  of 
judgment  and  intelligence  as  should  be  employed  by  a  person 
of  ordinary  prudence,  to  rescue  himself  from  danger. 

The  eleventh  instruction  further  informed  the  jury  that 
they  should  consider  all  of  the  circumstances  and  surround- 
ings at  the  time  the  injury  occurred,  and  determine  there- 
from and  from  all  of  the  evidence  in  the  case  whether  or  not 
plaintifi  was  guilty  of  acts  of  negligence,  or  of  the  want  of 
ordinary  care  which  contributed  to  her  injury.  This  part  of 
instruction  11  was  virtually  repeated  in  charge  14,  and  when 
the  latter  is  considered,  either  alone  or  in  connection  with 
other  parts  of  the  charge  to  which  we  have  referred,  it  cer- 
tainly cannot  be  said  to  be  open  to  the  objections  advanced 
by  appellant's  counsel.  Surely  the  jury  must  have  under- 
stood from  the  charge  that  on  the  question  of  plaintiff's  neg- 
ligence they  were  to  consider  her  own  acts  and  conduct  at 
the  time  of  the  accident,  together  with  all  of  the  other  cir- 
cumstances and  surroundings  and  evidence  in  the  case,  and 
thereby  determine  the  question  of  contributory  negligence. 

In  the  case  at  bar  there  is  no  contention  that  at  the  time 
plaintiff  was  injured  she  in  any  manner  undertook  to  exercise 
for  her  safety  the  care  which  the  law  exacts  of  her  through 
the  agency  of  her  husband,  who  was  driving  and  managing 
the  movements  of  the  buggy  in  which  she  was  riding  at  the 
time.  Therefore  counsel  are  mistaken  in  their  contention 
that  the  rule  of  imputed  negligence,  as  asserted  in  Abbitt, 
Adm'r,  etc.,  v.  Lake  Erie,  etc.,  R.  Co.,  150  Ind.  498,  50  N. 
£.  729»  is  applicable. 

Instruction  No.  18  also  meets  with  objection.  By  it  the 
court  informed  the  jury  that  they  were  the  exclusive  judges 
of  the  credibility  of  witnesses,  and  that  it  was  their  duty  to 
reconcile,  so  far  as  they  could,  conflicting  evidence,  etc. 
It  is  said  that  the  vice  of  this  charge  is  to  confine  the  jury  to 
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the  consideration  of  the  interest  and  character  of  such  wit- 
nesses  whose  evidence  was  conflicting.  The  instraction, 
however,  does  not  warrant  this  assertion,  and  cannot  be  said 
to  be  erroneous  to  the  extent  which  it  undertook  to  inform 
the  jury  upon  the  question  of  weighing  the  evidence.  If 
appellant  desired  a  fuller  or  more  complete  instruction  on  the 
points  and  matters  therein  enumerated,  it  ought  to  have  re- 
quested the  court  to  have  given  one  which  comported  with 
their  view  of  the  law. 

Finally,  it  may  be  said  that  the  instructions  in  this  case, 
when  considered  as  a  whole,  as  they  must  be,  disclose  no 
room  for  appellant  to  complain  that  it  was  in  any  manner 
prejudiced  by  the  court's  charge  to  the  jury. 

We  find  no  available  error,  and  the  judgment  is  therefore 
affirmed. 


KNICKEL  ct  al.  v,  CHICAGO  &  N.  W.  RY.  CO. 
(Supreme  Court  of  Wisconsin,  De9.  13, 1904.) 
[101   N.  W.  Rep.  690.] 

Fires  Set  by  Locomotives— Negligence — Combustibles  Near  Track.*^ 

The  maintenance  bj  a  railroad  companj  of  a  dilapidated  shingle-roof 
building  in  close  proximity  to  its  tracks,  exposed  to  sparks  from  its 
engines,  presents  a  question  of  negligence  for  the  jury. 

Same— Same — Same — Special  Verdict. 

In  an  action  for  destruction  of  property  by  fire  communicated  from  a 
dilapidated  building  maintained  by  defendant  near  its  track,  questions, 
in  framing  a  special  verdict  to  the  jury,  setting  up  as  a  test  merely 
what  defendant  ought  to  have  anticipated,  instead  of  what  an  ordina- 
rily prudent  person  under  like  circumstances  would  have  anticipated,  is 
erroneous. 

Curing  Error. 

The  error  was  cured  by  the  submission  and  answer  to  a  further  ques- 
tion giving  the  correct  standard. 

Spark  Arresters— Special  Verdict. 

Where  the  court,  in  an  action  for  damages  by  fire,  embodies  in  its 
questions  for  a  special  verdict  the  duty  of  the  jury  to  consider  all  the 
conditions  and  circumstances,  it  is  not  error  to  refuse  to  insert  after 
"locomotive"  in  a  question,  the  words  "properly  equipped  with  proper 
spark-arresting  machinery  in  good  condition." 

Appeal  from  Circuit  Court,  Fond  du  Lac  County;  Michael 
Kirwan,  Judge. 

Action  by  David  Knickel  and  others  against  the  Chicago 
&  Northwestern  Railway  Company.  From  a  judgment  for 
plaintiffs,  the  defendant  appeals.     AfiBrmed. 

On  October  30,  1901,  the  defendant,  without  negligence 
in  the  construction,  repair,  or  operation  of  its  locomotive, 
communicated  fire,  by  sparks,  to  a  warehouse  permitted  to 
remain  upon  its  right  of  way  some  42  feet  from   its  main 

*See  foot-note  appended  to  Simpson  v.  Enfield  Lumber  Co.  (N.  Car.)f 
9  R.  R.  R.  457,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  457. 
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track,  which  fiie,  by  reason  of  a  very  high  wiLd,  and  aided 
by  the  dilapidated  condition  of  the  warehouse*  to  be  herein- 
after mentioned,  was  communicated  to  plaintiff's  premises 
about  40  rods  away,  whereby  his  barn  and  considerable  per- 
sonal property  was  destroyed.  The  warehouse  in  question 
was  very  old  and  dilapidated,  roof  never  having  been  re- 
paired*or  reshingled  in  about  30  years  of  the  life  of  the  build- 
ing, the  shingles  and  roof  Jboards  being  rotted,  and  the  former 
loose  and  curled  up,  and  in  many  places  missing  entirely,  so 
as  to  expose  the  roof  boards.  The  jury,  by  special  verdict, 
found  the  defendant  guilty  of  negligence  in  permitting  the 
warehouse  to  remain  where  it  was,  which  was  the  proximate 
cause  of  the  burning  of  plaintiff's  property;  which  result 
ought,  by  a  man  of  reasonable  care  and  prudence,  cnder  the 
circumstances,  to  have  been  reasonably  anticipated.  After 
motion  to  reverse  the  answers  to  such  questions  and  to  set 
aside  the  verdict  and  grant  a  new  trial,  judgment  was  entered 
in  favor  of  the  plaintiff,  from  which  the  defendant  appeals. 

Edward  M.  Hyzer,  for  appellant. 

M.  L.  Lueck  and  T.  L.  Doyle,  for  respondents. 

DODGE,  j.  (after  stating  the  facts).  The  jury  having 
negatived  all  charges  of  defective  apparatus  or  of  negligence 
in  operation  of  the  same,  this  case  presents  nothing  of  the 
peculiar  liability  of  railroad  companies  in  the  conduct  of  their 
inherently  dangerous  business.  It  presents  a  question  equally 
applicable  to  every  property  owner  who  maintains  an  in- 
flammable building  in  close  proximity  to  railroad  tracks  over 
which  engines  must  pass,  emitting,  as  they  always  do,  some 
measure  of  sparks.  It  may  be  conceded,  for  the  purpose  of 
discussion,  that  maintenance  of  frame  buildings  with  shingle 
roofs  within  40  feet  of  a  main  railroad  track  is  so  common 
that  such  act  alone  is,  as  matter  of  law,  not  negligence;  it 
being  so  in  accord  with  the  known  custom  of  the  great  mass 
of  mankind.  That,  however,  is  not  the  question  upon  which 
this  case  turns.  Though  it  be  conceded  that  the  maintenance 
of  a  sound,  solid  building  near  a  railroad  track  is  not  negli- 
gence, must  it  not  be  held  that  some  degree  of  variance  from 
such  a  condition,  whereby  ignition  from  the  ordinary  perils 
of  the  railroad  becomes  more  probable,  may  be  so  variant 
from  the  ordinary  conduct  of  mankind  as  to  open  the  door 
for  a  jury  to  characterize  it  as  negligence?  It  seems  this 
must  be  so.  Indeed,  counsel  for  the  appellant  does  not  con- 
trovert this  view.  He  seems  to  concede  that,  if  inflamma- 
bility was  increased  by  the  age  and  dilapidation  characterize 
ing  this  building,  the  door  was  open  to  the  jury  to  consider 
whether  it  exceeded  in  that  respect  buildings  maintained  by 
the  great  mass  of  mankind,  and,  if  so,  to  find  the  conduct  neg- 
ligent in  the  legal  sense,  if  the  other  element  of  reasonable 
anticipation  of  injury  might  also  be  found. 

The  principal  argument,  however,  is  that  there  is  no  evi- 
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deoce  that  old  and  decayed  wood,  when  dry»  is  more  inflamma- 
ble than  sonnd  wood,  equally  dry.  Counsel  insists  that,  if 
such  be  the  fact,  it  is  capable  of  proof  by  experts,  or  those 
having  special  experience  on  the  subject.  But  this  discus- 
sion ignores  other  elements  in  the  evidence  to  the  effect  that 
not  only  were  the  roof  boards  and  shingles  upon  the  top  of  this 
building  decayed  and  old,  but  that  they  were  loose,  curled 
op,  and  that  in  many  places  the  shingles  were  entirely  lack- 
ing. These  facts  seem  cleanly  to  present  a  situation  more 
likely,  in  common  knowledge,  to  fur^jsh  a  lodgment  for  flying 
cinders  than  if  the  roof  were  sound,  and  covered  with  smooth, 
flat  shingles;  and  that  such  enhanced  peril  of  ignition  pre- 
sents properly  a  jury  question  whether  it  extended  to  the 
degree  of  negligence,  namely,  the  absence  of  that  care  and 
caution  which  ordinarily  prudent  persons  do  exercise  under 
like  circumstances,  and  so  that  the  ordinarily  prudent  person 
would  anticipate  that  sparks  such  as  fly  from  the  usual  loco- 
motive engine  might  probably  lodge  and  ignite  the  roof  in 
times  of  drouth  and  high  wind. 

Still  another  element  of  possible  negligence  in  the  main- 
tenance of  such  a  building  is  the  increased  peril  that  after 
ignition  it  may,  by  reason  of  its  dilapidation,  looseness  of 
shingles,  and  the  like,  more  readily  communicate  the  fire  to 
other  buildings.  In  connection  with  this  idea  it  is  shown 
that  the  warehouse  was  set  upon  posts  three  or  four  feet 
from  the  ground,  with  no  inclosure  under  it,  so  as  to  furnish 
an  underdraft  of  air,  giving  it  almost  the  effect  of  a  funnel, 
thus  rendering  probable,  if  not  certain,  the  more  easy  and 
rapid  carrying  away  of  the  burning  brands,  attached  so  loosely 
as  they  were  to  the  roof.  This  was,  of  course,  an  element 
of  the  negligence  ascribed  to  the  defendant  if  it  increased 
the  probability  of  communicating  fire  to  other  buildings. 
One  may  be  as  careless  as  he  pleases  with  reference  to  his  own 
property,  and  not  be  chargeable  with  negligence  in  law,  unless 
an  ordinarily  prudent  person  might  reasonably  anticipate 
that  such  carelessness  might  probably  result  in  injury  to 
others.  We  are  not  prepared  to  say  that  the  extreme  di- 
lapidation of  this  building  in  the  respects  above  suggested  did 
not  present  a  case  from  which  a  reasonable  mind  might  con- 
clude that  there  was  negligence. 

2.  By  the  sixth  question  cf  the  special  verdict  the  court 
inquired  of  the  jury  whether  the  negligence  of  the  defendant 
in  maintaining  the  building  in  question  was  the  proximate 
cause  of  plaintiff's  loss,  and,  in  connection  with  that  ques- 
tion, instructed  the  jury  that  it  might  be  such  proximate  cause 
when  such  injury  is  the  natural  and  probable  consequence  of 
the  negligence,  and  '^when,  in  the  light  of  all  the  attending 
circumstances,  the  party  chargeable  with  such  negligence 
should  reasonably  have  foreseen  that  it  might  cause  some 
similar  injury."  Also  that  they  might  answer  the  ques- 
tion in  the  affirmative  if  they  found ''that  the  defendant  com- 
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pany,  acting  through  its  proper  representatives  and  servants* 
should  reasonably  have  foreseen,  before  the  fire  occurred,  that 
such  negligence  might  result  in  communicating  fire  to   other 
property."     It  is  urged  by  appellant  that  these  instractions 
are  erroneous,  in  that  they  set  up  as  a  teat  merely  what   the 
jury  think  the  defendant  ought  to  have  anticipated,  instead 
of  that  which  an  ordinarily  prudent   person,  under   like  cir- 
cumstances, would  have  anticipated.     This  subject  was  quite 
fully  discussed  in  Atkinson  v.  Transportation   Company,  60 
Wis.  I4I,  18  N.  W.  764,  50  Am.  Rep.  352,  and  in  Dehsoy  v. 
Ry.  Co.,  no  Wis.  412,  416,  85  N.  W.  973.     In  the  latter  case, 
in  speaking  of  a  charge  which  allowed  the  jury  to  consider 
the  care  and  foresight  which  might  reasonably  have   been 
anticipated  of  the  conductor  of  a  street  car,  we  said:     ''It 
permits  the  jury  to  use  as  a  standard  their  ideal  of  what  a 
conductor  ought  to  be,  instead  of  that  which  be  customarily 
is,  as  ascertained  by  actual  human  experience  and  common 
knowledge.     In  this,   error  was  committed."     The  instruc- 
tion complained  of  was  erroneous  in  this  respect,  and  necessi- 
tates the  conclusion  that  in  the  sixth  question  and   answer, 
standing  alone,  are  not  found  all  the  elements  of  proximate 
cause.     That  question  and  answer  probably  did  find,  under 
instructions  which  are  not  assailed,  actual  or  natural  causation, 
but  did  not  find  that  element  of  anticipation  by  a  reasonably 
prudent  man,  which  in  so  many  cases  has  been  said  to  be 
essential.     We  are  convinced,  however,  that  this  failure  of 
the  jury  to  find  this  issue  in  answer  to  the  sixth  question   is 
cured   by  question  9^,  which  inquired  directly:    ''Ought  a 
man  of  reasonable  care  and  prudence,  engaged  in  the  same 
business  that  the  defendant  was  in  at  the  time  in  question, 
and  under  similar  conditions  and  circumstances,  to  have  rea- 
sonably anticipated  that,  because  of  the  condition  that  the 
Degenhart  warehouse  was  in,  it  would   be  likely  to  take  fire 
from  sparks  emitted  from  the  stack  of  a  locomotive,  and  that 
the  burning  brands  or  shingles  would  be  carried  from  the  fire 
so  started,  under  similar  conditions,   to  the  property  of  the 
plaintiff,  forty  rods  away,  or  to  other  property  as  far  away  in 
that  vicinity,  and  set  fire  to  the  same."     In  this  question 
the  jury  were  given  the  correct  standard,  and  have  found  the 
element  of  anticipation  which,  by  reason  of  the  erroneous 
charge  above  mentioned,  escaped  them  in  the  sixth. 

The  appellant  further  complains  that  the  court  refused  to 
embody  in  this  question  9i,  after  the  word  "locomotive," 
the  words  "properly  equipped  with  proper  spark-arresting 
machinery  in  good  condition."  There  was  no  error  in  refus- 
ing this  request.  There  had  been  considerable  evidence  of 
cinders  and  sparks  of  a  size  inconsistent  with  such  equipment 
and  condition;  and  while,  by  the  verdict,  it  is  now  recognized 
as  a  fact  that  there  was  no  defect,  it  was  one  of  the  con- 
troverted issues  when  the  verdict  was  submitted.  The  court 
embodied  in  the  question  the  duty  to  consider  all  the  condi- 
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tions  and  circnmstaocea,  which,  of  coarse,  incladed  the 
condition  of  the  engine,  aa  they  might  find  it.  Further,  how- 
ever, it  is  not  to  be  expected  that  the  conrt  shall  attempt,  in 
framing  a  special  verdict,  to  embody  all  the  facts  and  circum- 
stances as  in  a  hypothetical  question  to  an  expert.  An 
attempt  to  do  so  would  involve  much  of  danger,  for  any  omis- 
sion might  be  very  misleading. 

We  find  no  error  well  assigned. 

Judgment  affirmed. 


GREGORY  V.  WABASH  R.  CO. 

(Sapreme  Court  of  Iowa,  Dec.  17,  1904.) 

[101  N.  W.  Rep.  761.1 

Speed  of  Trains — Opinion  Evidence.* 

One  familiar  with  runniag  of  traias,  aad  who  has  g'eneral  knowledgfe 
aa  to  their  rates  of  speed,  is  competent  to  give  an  opinion  as  to  the 
speed  of  a  train  he  has  observed. 

Killing  of  Child  on  Track— Negligence  after  Discovery  of  Peril — 
Questions  for  Jury. 
Where  a  child  two  years  old  was  run  over  on  a  railroad  track  by  a 
train,  it  may  be  shown  that  the  engrineer,  after  seeing  the  child,  did  not 
sonnd  the  whistle  ;  the  questions  whether  in  the  exercise  of  a  prudent 
judgment  he  should  have  sounded  it,  and  whether  the  accident  would 
thereby  have  probably  been  avoided,  being  questions  for  the  jury. 

Same — Seme — Evidence. 

Though  the  only  duty  of  trainmen  to  a  trespasser  on  the  track  arises 
after  they  discover  his  danger,  their  testimony  as  to  when  they  became 
aware  of  his  presence  is  not  booclusive ;  so  that  evidence  that  the 
engineer's  view  of  the  track  was  unobstructed  for  a  considerable  dis- 
tance as  he  approached  a  child  on  the  track,  in  connection  with  his  tes- 
timony that  he  was  keeping  a  lookout,  and  the  fact  that  alarm  signals, 
having  apparently  reference  to  no  other  cause  than  the  perceived 
presence  of  the  child,  were  given  before  the  time  wheo,  according  to 
his  testimony,  he  saw  the  child,  are  competent  as  tending  to  show  he 
did  see  the  child  before  the  time  testified  to  by  him. 

Appeal — Objections  Not  Made  below 

Objection  to  questions,  in  an  action  for  negligence,  that  they  called 
for  evidence  of  distinct  prior  acts  of  negligence,  cannot  be  urged  for 
the  first  time  on  appeal. 

Misconduct  of  Counsel. 

Where  misconduct  of  counsel  is  not  such  that  it  could  not  have  been 
prevented,  or  that  any  resulting  prejudice  could  not  have  been  removed 
by  a  direction  to  the  jury,  reversal  cannot  be  had  on  account  thereof,  it 
not  having  been  complained  of  below. 

Impeachment  of  Witnesses. 

A  witness  having  testified  that  he  did  not  give  a  certain  signal,  and 
on  cross-examination  denied  that  at  a  certain  time  and  place,  and  in 
the  presence  of  certain  persons,  he  said  that  he  did  not  give  such  signal, 
testimony  that  at  such  time  and  place  he  made  such  statement  is 
admissible  for  purpose  of  impeachment. 

*See  foot-note  appended  to  Cronk  v,  Wabash  R.  Co.  (Iowa. ) ,  12  R.  R. 
R.  429,  35  Am.  &  Bng.  R.  Cas.,  N.  S.,  429,  foot-notes  appended  to  Omaha 
St.  Ry.  Co.  V.  Larson  (Neb.),  12  R.  R.  R.  643,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  643. 
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Killing  Trespasser  on  Tracic— Liability.f 

To  make  a  railroad  company  liable  for  death  of  a  trespasser  killed 
by  a  train,  the  action  of  those  in  charge  of  the  train  in  failinf^  to  take 
reasonable  precautions  to  avoid  the  injury  after  the  trespasser  was  seen 
need  not  have  been  willful  and  wanton. 

Value  of  Life — Evidence. 

Evidence,  in  an  action  for  death  of  a  girl  two  years  old,  that  her 
father  was  a  farmer  and  her  mother  a  housekeeper,  and  that  the  wages 
of  female  teachers  in  the  neighborhood  was  from  $3K)  to  $S5  a  month, 
keid  sufficient  to  go  to  the  jury  on  the  value  of  her  life  to  her  estate. 

Appeal  from  District  Court,  Appanoose  County;  M.  A. 
Roberts,  Judge. 

Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  due,  as  alleged,  to  the  negligence  of  defendant's 
employees  in  the  operation  of  a  train.  Verdict  for  plaintiff 
for  $1,210.  From  judgment  on  this  verdict,  defendant 
appeals.     Affirmed. 

Fee  &  Fee,  for  appellant. 

C.  F.  Howell  and  W.  R.  C.  Kendrick,  for  appellee. 

McCLAIN,  J.  Plaintiff's  intestate,  a  female  child  about 
two  years  of  age,  was  killed  by  being:  run  over  by  the  engine 
of  a  passenger  train  on  the  defendant's  track,  at  a  place 
where  there  was  no  crossing  or  footway,  either  by  law  or 
custom;  and  the  questions  argued  relate  to  the  negligence  of 
the  engineer  operating  the  engine,  and  the  measure  of  dam- 
ages in  accordance  with  which  recovery  was  allowed. 

1.  Several  witnesses  for  plaintiff  testify  as  to  the  speed  of 
the  train  just  before  the  accident,  the  question  of  speed  being 
important  in  determining  whether,  after  the  child  was  seen 
by  the  engineer,  he  could  by  the  exercise  of  reasonable  pru- 
dence and  diligence  have  stopped  the  train.  The  witnesses 
were  shown  to  have  traveled  on  trains  and  noticed  their 
rates  of  speed,  and  it  appears  to  us  that  they  showed  them- 
selves to  be  competent  to  give  an  opinion  as  to  the  rate  of 
speed  at  which  the  train  was  running.  If  such  witnesses  are 
not  competent,  then  it  would  be  almost  impossible  to  secure 
any  evidence  with  reference  to  the  rate  of  speed  of  a  train 
from  other  witnesses  than  the  employees  of  the  company 
operating  such  train.  One  who  is  familiar  with  the  running 
of  trains,  and  who  has  general  knowledge  as  to  their  rates  of 
speed,  may  give  an  opinion  as  to  the  rate  of  speed  of  a  par- 
ticular train  which  he  has  observed.  Pence  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  79  Iowa,  389,  44  N.  W.  686;  Van  Horn  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  59  Iowa,  33,  12  N.  W.  752. 

2.  Plaintiff  was  allowed  to  introduce  evidence,  over  de- 
fendant's objection,  tending  to  show  that  no  signal  or  alarm 
was  given  by  the  blowing  of  a  whistle  after  the  engineer  saw 

fSee  foot-notes  appended  to  Hortenstine  v,  Virginia-Carolina  Ry.  Co* 
(Va.)<  12  R.  R.  R.  616«  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  foot-note  ap- 
pended to  Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  12  R.  R.  R.  293, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293. 
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the  child  on  the  track  and  before  the  accident.  The  argu- 
ment for  appellant  on  this  point  is  that  in  the  case  of  a  child 
of  such  tender  years  the  blowing  of  the  whistle  would  not 
have  served  as  a  warning,  but  would  have  been  quite  as  likely 
to  stupify  the  child  with  terror,  and  thus  prevent  its  escape 
froDQ  the  track,  as  to  communicate  to  it  a  warning  of  dan* 
ger  of  which  it  might  take  advantage  for  the  purpose  of 
escaping.  But  it  seems  to  us  that  the  question  whether,  in 
the  exercise  of  a  prudent  judgment,  the  engineer  should  have 
given  an  alarm  signal,  was  one  of  fact  for  the  jury.  Evi- 
dence was  introduced  on  each  side  bearing  on  this  question, 
and  the  engineer,  as  a  witness,  excused  himself  for  not  giving 
the  alarm  signal  by  explaining  that  it  might  have  had  the 
opposite  effect  from  that  intended.  We  cannot  say  as  a 
matter  of  law  that  the  sounding  of  the  whistle  would  have 
increased  the  peril  of  the  child,  nor,  on  the  other  hand,  that 
a  child  of  such  age,  if  its  attention  bad  been  attracted  by  the 
signal,  might  not  have  got  off  the  track  and  escaped  danger. 
If  the  latter  result  would  have  followed,  either  by  reason  of 
the  natural  instinct  to  avoid  danger  on  being  frightened,  or 
by  reason  of  the  exercise  of  an  intelligent  judgment,  and  if 
the  engineer,  in  the  exercise  of  a  prudent  judgment,  had  rea- 
son to  believe  that  in  either  of  these  ways  danger  to  the  child 
would  have  been  lessened  by  giving  the  signal,  it  was  his 
duty  to  do  so,  and  it  was  proper  to  leave  the  question  of  fact 
to  the  jury.  It  might  well  be  that  if  the  child  was  not  in 
immediate  danger,  but  was  so  near  the  track  that  if  frightened 
it  might  put  itself  in  peril,  not  being  of  sufficient  years  of  dis- 
cretion to  exercise  a  prudent  judgment,  then  there  would  be  a 
good  excuse  for  not  giving  the  alarm  signal.  But  we  can  hardly 
see  how,  in  the  case  of  a  child  actuallv  on  the  track  and  un- 
conscious of  the  approach  of  a  train,  any  increase  of  danger 
would  be  involved  in  giving  the  alarm  signal,  while  there 
would  be  some  possibility,  at  least,  that  the  effect  of  the 
alarm  would  be  to  cause  the  child  to  get  out  of  danger  by  rea- 
son of  the  instinct  of  self-preservation,  if  not  in  the  exercise 
of  an  intelligent  judgment.  The  question  was  properly  sub- 
mitted to  the  jury  as  one  of  fact.  Masser  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  68  Iowa,  602,  27  N.  W.  776.  And  see,  as  hav- 
ing some  bearing  on  the  question,  though  not  directly  in 
point,  Graybill  v.  Chicago,  M.  &  St.  P.  R.  Co.,  112  Iowa, 
738,  84  N.  W.  946;  McGill  V.  Minneapolis  &  St.  L.  R.  Co.,  113 
Iowa,  358,  85  N.  W.  620.  In  this  connection,  we  may  notice 
a  criticism  of  one  instruction  in  which  the  court  explained  to 
the  jury  that  in  determining  the  question  of  the  engineer's 
negligence  they  might  take  into  consideration,  among  other 
things,  ^'whether  an  alarm  would  have  had  the  result  to 
frighten  the  child,  and,  if  so,  whether  the  result  would  have 
been  to  cause  the  child  to  remain  on  the  track  or  to  move  off 
the  track."  It  seems  to  us  that  this  language  suggests  to  the 
jury  the  view  which  we  have  above  expressed,  and   is  not 
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subject  to  criticism.  It  is  also  urged  in  this  connection  that 
the  defendant  was  not  liable  on  account  of  the  failure  to  give 
the  signal  after  the  danger  to  the  child  became  apparent 
to  the  engineer,  if  the  accident  would  necessarily  have  hap- 
pened even  if  the  signal  bad  been  given.  Of  course,  this  is 
true,  but  we  think  it  was  properly  left  to  the  jury  to  say 
whether  the  accident  would  probably  have  been  avoided  if 
such  signal  had  been  given.  In  this  respect  the  jury  were 
fully  and  properly  instructed. 

3.  Counsel  contend  that  in  rulings  on  evidence,  in  instruc- 
tions to  the  jury,  and  in  overruling  the  motion  for  a  new 
trial,  the  court  failed  to  properly  apply  the  rule,  recognized 
in  this  state,  that  as  to  a  trespasser  upon  the  track  the  rail- 
road company  is  under  no  duty  to  lookout  for  his  safety  until 
his  danger  becomes  known  to  those  operating  the  train;  in 
other  words,  that  there  is  no  duty  to  look  out  for  trespassers, 
but  only  a  duty  on  the  part  of  the  company's  employees, 
after  they  are  aware  that  a  trespasser  is  in  danger,  to  exer- 
cise proper  cafe  to  avoid  injury  to  him.  There  is  no  con- 
troversy as  to  the  correctness  of  this  rule;  but  we  have  held 
that,  in  determining  whether  the  employees  of  the  company 
did  see  the  trespasser  in  time  to  have  avoided  injury  to  him 
in  the  exercise  of  proper  care,  the  plaintifi  is  not  concluded 
by  the  testimony  of  the  employees  themselves  as  to  when 
they  did  in  fact  become  aware  of  the  presence  of  the  tres- 
passer, but  that  all  the  circumstances  bearing  on  that  ques- 
tion are  for  the  consideration  of  the  jury.  Farrell  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (Iowa)  99  N.  W.  578;  Johnson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  98  N.  W.  312;  Purcell 
V.  Chicago  &  N.  W.  R.  Co.,  117  Iowa,  667,  91  N.  W.  933; 
Barry  v.  Burlington  R.  &  L.  Co.,  119  Iowa,  62,  93  N.  W.  68, 
95  N.  W.  229.  Therefore  it  was  competent  to  show  that  the 
engineer's  view  of  the  track  was  unobstructed  for  a  considera- 
ble distance  as  he  approached  the  child,  for  this  evidence, 
in  connection  with  the  evidence  of  the  engineer  that  he  was 
keeping  a  lookout,  would  bear  on  the  question  whether  he 
did  in  fact  see  the  child  sooner  than  he  testifies  that  he  did 
see  it.  In  this  connection,  testimony  that  alarm  signals  were 
given  before  the  time  when,  as  the  engineer  testifies,  he  did 
actually  see  the  child,  these  signals  having  apparent  refer- 
ence to  no  other  danger  or  cause  of  alarm  than  the  perceived 
presence  of  the  child  on  the  track,  was  competent  as  tending 
in  some  measure  to  indicate  that  the  engineer  did  observe 
something  on  the  track  before,  as  he  testifies,  the  child  was 
first  seen. 

4.  Several  objections  are  argued  on  the  theory  that  the 
court  allowed  evidence  to  be  introduced  relating  to  prior 
fatal  accidents  caused  by  an  engine  in  the  charge  of  the  engi- 
neer who  was  operating  the  engine  which  caused  this  acci- 
dent. As  an  abstract  proposition,  proof  of  such  prior 
accidents  would  not  be  admissible,  unless,  perhaps,  as  sup- 
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porting  the  claim  that  the  company  was  negligent  in  employ- 
jog  this  engineer  in  view  of  their  knowledge  of  bis  negligence 
CD  previous  occasions.  But  there  is  no  such  question  in  this 
case.  However,  an  investigation  of  the  record  shoWs  that 
the  objection  made  is  not  well  founded.  The  engineer,  who 
was  a  witness  for  the  defendant,  testified  as  to  the  effect 
which  the  giving  of  an  alarm  signal  might  have  bad  upon  the 
child,  and  referred  to  previous  accidents  in  bis  experience. 
He  was  cross-examined  with  reference  to  these  previous  acci- 
dents, and  led  to  disclose  the  fact  that  two  men  had  at  differ- 
ent times  been  run  over  and  fatally  injured  by  bis  engine 
while  he  was  operating  it.  Counsel  for  plaintiff  made  great 
point  of  this  in  the  cross-examination  and  in  the  argument  to 
the  jury;  but  with  reference  to  the  cross-examination  it  is  to 
be  noticed  that  no  objection  to  the  questions  were  made  on 
the  ground  that  they  called  for  evidence  of  a  distinct  prior 
act  of  negligence.  As  this  objection  was  not  urged  at  the 
time,  it  cannot  be  urged  now. 

5.  Much  is  said  in  argument  about  misconduct  of  counsel 
for  plaintiff,  not  only  in  referring  to  the  two  previous  acci- 
dents while  this  engineer  was  operating  his  engine,  but  also 
in  explaining  why  not  more  than  2,000  was  claimed  in  the 
original  petition  (the  reason  assigned  being  that  the  claim  of 
a  larger  amount  would  have  enabled  defendant  to  remove  the 
case  to  the  federal  court),  and  in  commenting  on  the  amount 
recovered  in  another  similar  case.  The  remarks  of  counsel 
were  apparently  unwarranted;  but  no  obiection  was  made  at 
the  time,  nor  afterwards  in  motion  for  a  new  trial,  and 
counsel  are  in  the  position,  therefore,  of  asking  us  to  reverse 
this  case  on  a  ground  not  brought  in  any  way  to  the  atten- 
tion of  the  trial  court.  It  must  be  borne  in  mind  that  in 
actions  at  law  this  court  is  a  court  for  the  correction  of  errors, 
and  in  general,  in  such  cases,  we  can  only  review  the  action  of 
the  trial  court  as  to  objections  which  have  been  properly 
raised  before  it.  It  is  possible,  of  course,  that  misconduct 
may  be  so  flagrant  that  no  action  of  the  court  could  cure  the 
error,  and  possibly  in  such  cases  we  ought  not  to  require  the 
complaining  party  to  go  through  the  formality  of  objecting 
to  the  argument  and  asking  for  a  new  trial.  Without  pass- 
ing, however,  definitely  on  that  question,  we  are  satisfied 
in  this  case  that  the  misconduct  was  not  such  that  it  could 
not  have  been  prevented,  or  the  resulting  prejudice,  if  any, 
removed  by  a  direction  of  the  trial  court  to  the  jury;  and  un- 
der these  circumstances  we  would  not  be  justified  in  revers- 
ing on  account  of  the  misconduct  alleged.  Taylor  v.  Pacific 
Mut.  L.  Ins.  Co.,  no  Iowa,  621,  82  N.  W.  326;  Mackerall  v. 
Omaha  &  St.  L.  R.  Co.,  iii  Iowa,  $47,  82  N.  W.  97S;  Gor- 
ham  V.  Sioux  City  Stockyards  Co.,  118  Iowa,  749,  92  N.  W. 
6g8;  Pence  v.  Chicago,  R.  1.  &  P.  R.  Co.,  79  Iowa,  389,  44 
N.  W.  686. 

6.  A  witness  was  permitted,  over  defendant's  objection,  to 
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testify  to  statements  afterward  made  by  the  engiDcer  with 
refereoce  to  whether  or  not  he  gave  an  alarm  signal.  This 
testimony  was  not  competent  to  show  an  admission  binding 
on  the  defendant*  bat  it  was  not  introduced  for  that  pur- 
pose. The  engineer,  having  testified  that  he  gave  no  such 
signal,  was  asked  on  cross-examination  whether  he  did  not  at 
a  time  and  place  specified,  and  in  the  presence  of  persons 
named,  say  that  he  did  give  such  signal;  and,  upon  his 
denial,  the  testimony  of  the  witness  that  such  statement  was 
made  at  the  time  and  place  described  was  admissible  for  pur- 
poses of  impeachment,  and  it  was  plainly  introduced  for  that 
purpose. 

7.  The  court  instructed  the  jury  that  it  was  not  necessary, 
in  order  to  entitle  the  plaintiff  to  recover,  that  they  find  that 
the  injury  was  inflicted  willfully  or  intentionally  by  the  engi- 
neer; and  of  this  counsel  for  appellant  complain,  taking  the 
position  that  where  the  injured  person  is  a  trespasser,  and 
the  liability  of  the  company  is  only  sought  to  be  estab- 
lished on  the  ground  that,  after  being  aware  of  the  dan- 
ger to  the  trespasser,  the  employees  of  the  company  were  at 
fault  in  not  avoiding  such  danger,  the  action  of  such  em- 
ployees, in  order  to  warrant  recovery,   must  be  willful  and 
wanton.     It  may  be  true  that  in  some  of  the  cases  of  this 
character  this  court  has  referred  to  the  willful  and  wanton 
character  of  the  acts  of  railroad  employees  in  failing  to  take 
reasonable  precautions  to  avoid  injury  after  the  trespasser  was 
seen;  but  certainly  this  court  has  never  announced  the  rule 
that  under  such  circumstances  the  company  will  not  be  liable 
unless  the  conduct  of  its  employees  was  intentional,  willful, 
or  wanton ;  and,  so  far  as  we  can  discover,  the  rule  uniformly 
adhered  to  has  been  that  if,  after  the  employees  in  charge  of 
the  train  become  aware  of  danger  to  a  trespasser  on  the 
track,  they  can,  by  the  exercise  of  such  care  as  a  reasonably 
prudent  person  would  exercise  under  the  circumstances— 
that  is,  the  highest  possible  degree  of  care  in  view  of  the 
fact  that  human  life  is  involved — avert  such  danger,  it  is  their 
duty  to  do  so;  and  the  company  will  be  liable  for  their  failure 
in  this  respect,  which  failure  will  be  attributed  to  the  com- 
pany as  negligence.     Orr    v.   City  Railway  Company,  94 
Iowa,   423,  431,   62  N.  W.  8S1;  Sutzin  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  95  Iowa,  304,  63  N.  W.  709;  Kelley  v.  Chicago,  B. 
&  Q.  R.  Co.,  118  Iowa,  387,  92  N.  W.  45;  Purcell  v.  Chicago 
&N.  W.  R.  Co.,  109  Iowa,  628,  80  N.  W.  682,  77  Am.  St.  Rep. 
SS7;  Walters  v.  Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa,  71 ;  Burg 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  90  Iowa,  106,  57  N.  W.  680,  48 
Am.  St.  Rep.   419.     By  answers  to  special  interrogatories 
propounded  at  the  request  of  the  defendant,  the  jury  ex- 
onerated the  engineer  from  intentionally  or  willfully  causing 
the  death  of  the  child ;  but  these  answers  did  not  exonerate 
him  from  neglect.     It  is  evident  that  the  jury  found  that  be 
was  negligent,  though  not  acting  with  any  intention  or  desire 
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to  caase  the  child's  death.  The  jury  were  correctly  in- 
stracted  on  the  subject  of  neglect,  and  there  was  evidence  to 
support  the  verdict  io  this  respect. 

8.  Finally,  it  is  urged  that  there  was  no  evidence  as  to  the 
valae  of  the  life  of  intestate  to  her  estate.     Evidence  was 
introduced,  apparently  without  objection,  that  the  wages  of 
female  school-teachers  in  the  vicinity  of  intestate's  home 
was  from  $30  to  $3$  a  month;  but  there  was  no  other  evidence 
as  to  the  value  of  the  life  of  a  female  child  two  years  of  age; 
that  is,  what  the  earnings  of  such  child  would  be  from  the 
time  of  majority  to  the  limit  of  expectancy  of  life.     The 
father  of  the  deceased  was  a  farmer,  and  the  mother  a  house- 
keeper.    The  court  instructed  the  jury  that  the  evidence  as 
to  these  matters  was  not  admitted  for  the  purpose  of  estab- 
lishing a  presumption  that  the  child  would   have  become  a 
school-teacher,  and  directed  them  that  the  evidence  could  be 
considered  as  bearing  on  the  position  in  society  and  the 
relative  status  of  tfae  family  in  which  the  child  lived,  and  the 
opportunities  afforded   in  that  locality  to*young  women  to 
pursue  an  independent  calling,  and  that  it  was  for  the  jury  to 
say,  ''from  these  facts  and  all  the  evidence  bearing  on  this 
question,  with  the  assistance  of  the  knowledge  and  observa- 
tion common  to  all  alike,  what,  if  any,  independent  calling 
or  business  deceased  would  have  followed,  and  the  amount  of 
the  estate,  if  any,  she  would  have  accumulated  had  she  lived 
out  her  expectancy."    That  in  such  a  case  the  jury  are  not  to 
be  limited  to  award  nominal  damages  merely  because  it  is 
impossible  to  prove  what  the  occupation  of  the  child  would 
have  been,   and  the  compensation  which  would  have  been 
received  in  such  calling,  is  well  settled.     Walters  v.  Chicago, 
R.  I.   &  P.    R.   Co.,   41   Iowa,   71,   80;  Hively  v.    Webster 
County,  117  Iowa,   672,  91   N.  W.  1041;  Eginoire  v.  Union 
County,  112  Iowa,  558,  84  N.  W.  758;  Farrell  v.  Chicago,  R. 
I.  &  P.  R.  Co.  (Iowa)  99  N.  W.  S78.     If  the  court  had  been 
asked  to  direct  the  jury  that  in  establishing  the  damages  to 
the  child's  estate  they  should  find  the  present  worth  of  what 
the  aggregate  earnings  of  the  child,  from  majority  until  the 
end  of  expectancy  of  life,  less  the  ordinary  expenses  of  liv- 
ing, would  have  been,  no  doubt  some  such  instruction  should 
have  been  given;  but  no  instruction  on  this  subject  was 
asked,  and  we  think  that  what  the  court  said  was  not  sub- 
stantially nor  prejudicially  erroneous.     Andrews  v.   Chicago, 
M.  &  St.  P.  R.  Co.,   86  Iowa,  677,   685,   S3   N.  W.  399-     In 
such  cases,  the  best  that  can  be  done  is  to  direct  the  jury  as 
to  the  general  basis  on  which  the  right  to  recover  is  founded, 
and  allow  them  to  fix  such  sum  as  is  in  their  judgment  rea- 
sonable.    It  is  evident  in  this  case  that  the  jury  did  not 
allow  the  total  amount  of  the  earnings  of  a  school-teacher  at 
$30  a  month,  nor  even  the  total  net  earnings  at  that  rate  for 
the  period  of  expectancy  of  life  after  majority,  which  ap- 
peared from  the  Carlisle  Life  Tables  introduced  in  evidence. 
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No  complaint  is  made  that  the  verdict  ia  excessive,  and  we 
are  satisfied  that  the  jury  did  not  adopt  any  nnreasonable 
basts  for  computation  of  the  amount. 

We  have  discussed  the  principal  errors  which  are  relied 
upon;  others  which  are  urged  are  so  obviously  without  merit 
that  we  do  not  find  it  necessary  to  refer  to  them.  A  motion 
to  strike  appellee's  amended  abstract  is  submitted  with  the 
case,  but  on  an  examination  of  the  record  we  think  that  it 
should  be  overruled. 

The  judgment  of  the  trial  court  is  affirmed. 


McVEAN  V.  DETROIT  UNITED  RY. 

(Supreme  Court  of  Michigan,  Nov.  29,  1904.) 

[101  N.  W.  Rep.  527.] 

Street  Railways— Frjghtened  Team — Duty  of  Motorman.* 

Where  a  railway  track  was  laid  in  the  street  so  that  only  12  feet  and 
7  inches  of  driveway  was  left  between  the  west  rail  and  the  curb,  and 
the  car  by  which  plaintiff  was  injured  projected  22V  inches  beyond  the 
track,  defendant's  motorman,  approachinfif  the  vehicle  in  which  plain- 
tiff was  riding  from  behind,  and  seeing  other  vehicles  in  such  narrow 
space,  and  that  plaintiff's  horse  appeared  to  be  frightened,  was 
bound  to  immediately  bring  his  car  under  control,  so  far  as  it  was 
posaible  for  him  to  do  so. 

8amo — 8ama — Contributory  Negligence. 

Plaintiff,  a  girl  15  years  of  age,  was  riding  with  her  sister  in  a 
buggy  drawn  by  a  horse  ordinarily  gentle,  but  which  l>ecame  fright- 
ened at  the  approach  of  a  street  car  at  a  high  rate  of  speed,  causing 
dust  and  leaves  to  fly  into  the  air.  Plaintiff,  who  was  oUiged  to  act 
quickly,  and  not  knowing  the  speed  of  the  car  or  its  exact  distance 
from  her,  attempting  to  alight,  to  hold  the  horse  by  the  head  until  the 
car  passed,  when  the  car  struck  her :  held^  that  plaintiff  was  not 
guilty  of  contributory  negligence,  as  a  matter  of  law. 

Error  to  Circuit  Court,  Oakland  County;  George  W. 
Smith,  Judge. 

Action  by  Ethel  McVean  against  the  Detroit  United  Rail- 
way. From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.     AfiBrmed. 

Defendant's  track  runs  over  North  Saginaw  street,  in  the 
city  of  Pontiac.  The  street  is  30  feet  2  inches  wide,  the  dis- 
tance between  the  west  rail  and  the  curb  being  12  feet  and 
7  inches.  The  car  projected  22i  inches  beyond  the  track. 
Plaintiff,  15  years  old,  was  riding  with  her  sister  in  a  buggy 
drawn  by  one  horse.  Her  sister  was  driving,  sitting  on  the 
right  side  of  the  buggy,  next  to  the  curb;  plaintiff,  on  the 
left  side,  next  to  the  track.     They  were  going  south.     De- 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoi4  col- 
lisions with  other  users  of  streets,  see  foot-note  appended  to  Anniston 
Electric  &  Gas  Co.  v.  Hewitt  (Ala.)>  12  R.  R.  R.  312,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  312. 
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fendaot's  car  approached  them  from  behind.  The  horse  be- 
came somewhat  frighteoed.  PlaintiS  jumped  from  the 
baggy,  with  the  intentioo,  as  shown  by  the  testimony  of  her 
sister,  of  getting  the  horse  by  the  head  and  holding  him  while 
the  car  passed.  As  or  immediately  after  she  jumped  from  the 
boggy,  the  car  struck  her,  inflicting  serious  injury.  The  horse 
was  gentle  and  accustomed  to  cars.  The  negligence  charged 
is  that  the  defendant  ran  the  car  at  an  excessive  and  unlaw- 
ful rate  of  speed,  thereby  causing  the  dust  and  leaves  to  fly 
in  the  air,  which  frightened  the  horse,  and  that  the  motor- 
man  did  not  keep  his  car  under  sufficient  control.  The  jury 
found,  in  reply  to  special  questions  propounded  to  them  by 
the  defendant,  that  the  act  of  plaintiff  'Mn  getting  out  of  the 
baggy  was  the  act  of  an  ordinarily  prudent  person  of  her 
years,  under  similar  circumstances,  taking  into  account  the 
narrowness  of  the  street  and  the  speed  of  the  approaching 
car;  that,  if  the  car  had  been  traveling  at  the  rate  of  four  or 
five  miles  per  houi,  the  motorman  could  have  stopped  the 
car  in  time  to  prevent  hitting  the  plaintifi;  and  that  the 
commotion  of  the  leaves  and  dust  raised  by  the  speed  of 
the  car  frightened  the  horse.*'  She  obtained  a  verdict  and 
judgment. 

Brennan,  Donnelly  &  Van  De  Mark  and  James  H.  Lynch, 
for  appellant. 
Patterson  &  Patterson,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Defendant's  coun- 
sel insist  that  there  was  no  negligence  on  the  part  of  the 
defendant,  and  that  the  plaintifi  was  guilty  of  contributory  neg- 
ligence in  jumping  from  the  buggy.  The  defendant,  both  in 
reason  and  under  the  authorities  cited  by  the  defendant, 
could  not  be  held  liable  for  the  commotion  of  leaves  and  dust 
caused  by  running  at  the  ordinary  and  lawful  rate  of  speed. 
The  case  was  not  submitted  to  the  jury  upon  that  theory.  The 
evidence  on  the  part  of  the  plarntif!  tended  to  show  a  speed 
as  high  as  20  miles  an  hour,  and  that  this  usual  rate  of  speed 
caused  an  unusual  commotion  of  leaves  and  dust,  which 
frightened  the  horse.  The  motorman  admitted  that,  when 
he  saw  the  horse  appeared  to  be  frightened,  he  did  not  at 
once  bring  his  car  under  control,  but  gradually  reduced  its 
speed.  There  were  other  vehicles  in  this  narrow  space,  and 
we  think  it  was  the  duty  of  the  motorman,  on  seeing  that  any 
horse  in  such  a  place  was  frightened,  to  immediately  bring 
his  car  under  control,  so  far  as  it  was  possible  for  him  to  do 

80. 

The  plaintiff  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence.  We  cannot  say  that  it  was  an  impru- 
dent thing  for  her  to  alight  for  the  purpose  of  getting  the 
frightened  horse  by  the  head,  in  the  attempt  to  hold  him 
while  the  car  passed.  She  was  obliged  to  act  quickly.  She 
could  not  tell  the  speed  of  the  car,  or  the  e:xact  distance  it 
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466       Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S 

Carpenter  v,  Chicago,  etc,  Ry.  Co 

was  {rem  ber  when  she  began  to  alight  It  may  have  seemed 
to  her  that  there  was  ample  time  for  ber  to  alight  and  seize 
the  horse  by  the  head  before  the  car  passed. 

The  questions  of  negligence  on  the  part  of  the  defendant 
and  of  the  plaintiff  were  properly  submitted  to  the  jury. 
This  case  is  raled  by  the  following  decisions,  and  the  cases 
which^  are  there  cited:  Chanvin  v.  Detroit  United  Ry. 
(Mich.)  97  N.  W.  i6o;  Selleck  v.  Lake  Shore  &  Mich.  Southern 
Ry.  Co.,  93  Mich.  375,  53  N.  W.  556,  18  L.  R.  A.  154;  Mc^ 
Clellan  v.  Ft.  Wayne,  etc.,  Ry.  Co.,  105  Mich.  loi,  62  N.  W. 
102$;  Montgomery  V.  Lansing  City  Electric  Ry.  Co.,  103 
Mich.  46,  61  N.  W.  543,  29  L.  R.  A.  287. 

Judgment  affirmed.     The  other  Justices  concnrred. 


CARPENTER  v.  CHICAGO,  R.  I.  &  P.  RT.  CO. 

(Supreme  Conrt  of  Iowa,  Dec  14, 1904.) 

[101  N.  W.  Rep.  758.] 


Killing  of  RallroAd  Contractor— Duty  to  Slacken  Speed  of  Train — Suffi- 
ciency of  Evidence. 
In  an  acUon  for  death  of  a  railroad  contractor  by  beinfif  stmck  bj  a 
train,  evidence  of  conversations  between  such  contractor  and  defend- 
ant's train  dispatcher  and  a  telegraph  operator  with  reference  to  re- 
quiring all  trains  to  slow  down  as  they  approached  the  bridge  where 
the  contractor  was  working  was  properly  disallowed,  in  the  absence  of 
evidence  that  such  servants  had  authority  to  bind  the  defendant  in  the 
premises. 


In  an  action  for  death  of  a  railroad  contractor  by  being  struck  by  a 
train  at  the  point  where  the  work  was  being  prosecuted,  which  was  not 
of  such  a  character  as  to  interrupt  the  ordinary  operation  of  trains,  the 
railroad  company  was  not  guilty  of  negligence  in  failing  to  reduce  the 
speed  of  trains  at  that  point,  in  the  absence  of  evidence  that  any  one 
•connected  with  the  operation  of  the  road  and  in  authority  had  knowl- 
edge that  work  was  being  done  at  the  time  and  place  in  question. 
5iim0— Duty  to  Signal  Where  Train  is  Seen.* 

Where  a  railroad  contractor  was  killed  while  attempting  to  get  his 
team  from  in  front  of  an  approaching  train,  which  he  saw  nearly  as 
soon  as  the  euginemen  could  have  discovered  him,  and  the  evidence 
tended  to  show  that  the  injury  was  caused  by  his  remaining  on  the 
track  too  long  in  his  endeavor  to  get  his  horses  from  the  track,  the  rail- 
road company  was  not  guilty  of  negligence  in  failing  to  give  warning 
of  the  approach  of  the  train  by  whistle  or  bell. 

Appeal  from  District  Coart,  Polk  County;  W.  H.  Mc- 
Henry,  Judge. 

Action  by  plaintiff,  as  administratrix  of  the  estate  of  L.  C. 
Carpenter,  deceased,  to  recover  damages  for  personal  injury 
to  her  intestate,  resulting  in  bis  death.  The  material  facts 
respecting  the  accident  are  not  involved  in  controversy.  It 
appears  that  Carpenter  and  one  Sisley  were  engaged  in  filling 

*8ee  foot-note  appended  to  Irouisville  Ry.  Co.  v.  Colston  (Ky.),  12  R. 
R.  R.  668,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  668. 
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with  earth  the  west  end  of  a  bridge  near  the  station  of  De  Soto» 
on  the  line  of  the  defendant's  railway.  The  earth  for  the 
purpose  was  being  obtained  from  the  right  of  way  adjacent  to 
sach  bridge.  The  method  of  procedure  was  by  plowing  up 
the  earth,  nsing  a  span  of  horses  and  a  common  plow  there- 
for, and  by  then  taking  up  and  transporting  the  earth  by 
means  of  wheeled  scrapers.  Carpenter  was  struck  by  a 
passenger  train  approaching  from  the  west,  and  instantly 
killed.  The  circumstances  of  the  accident  are  detailed  by 
Sisley — he  being  the  only  witness  testifying  thereto— as 
follows:  Carpenter  started  to  do  some  plowing,  and,  when 
about  200  feet  west  of  the  bridge,  he  undertook  to  cross  the 
railway  track  from  north  to  south  with  his  team  and  plow. 
He  had  a  boy  driving  the  team,  and  he  (Carpenter)  was  hold- 
ing the  plow.  In  some  way  the  point  of  the  plow  ran  under 
the  north  rail,  between  the  ties;  and  the  team — a  span  of 
vicious  horses— kept  on  pulling  until  the  rail  became  wedged 
in  between  the  point  and  the  beam  of  the  plow.  The 
witness  says  that  the  train  from  the  west  was  due,  and  they 
were  expecting  it ;  that  from  where  he  stood  down  at  the 
bridge  be  heard  it  coming,  and,  looking  up,  saw  it  come 
around  a  curve  in  the  track  between  6oo  and  700  feet  west 
of  where  Carpenter,  the  boy,  and  the  team  were;  that  he 
called  to  Carpenter  to  look  out  for  the  train,  whereupon  the 
boy  threw  the  lines  to  Carpenter,  and  ran  away;  that  Car- 
penter seized  the  lines  and  tried  to  pull  the  horses  off  the 
track,  and,  failing  in  this,  he  ran  around  to  the  heads  of  the 
horses,  and  began  beating  them  back  off  the  track,  and  suc- 
ceeded in  doing  so,  but  failed  on  his  own  part  to  get  ofi  the 
track  and  save  himself.  On  motion,  at  the  close  of  the  evi- 
dence for  plaintifi,  there  wa^  a  directed  verdict  in  favor  of 
defendant,  and  judgment  against  plaintifi  for  costs.  Plain- 
tifi appeals.     Affirmed. 

McLennan  &  Brennan,  for  appellant. 
Carroll  Wright  and  J.  I.  Dille,  for  appellee. 

BISHOP,  J.  One  ground  of  the  motion  to  direct  a  ver- 
dict was  that  there  was  no  proof  of  any  negligence  on  the 
part  of  defendant  which  was  the  proximate  cause  of  the  acci- 
dent and  injury.  The  acts  of  negligence  as  charged  in  the 
petition  may  be  summarized  thus:  First,  that  the  train  in 
question  was  being  run  at  a  speed  of  more  than  60  miles  an 
hour,  whereas  the  defendant,  through  its  officers  and 
agents,  had  promised  and  agreed  to  slow  down  all  trains  as 
they  approached  the  bridge;  second,  that  no  warning  by 
whistle  or  bell  of  the  coming  of  the  train  was  given  to  em- 
ployees working  at  said  bridge;  third,  that  at  a  point  about 
300  feet  west  of  the  bridge  a  whistle  warning  should  have 
been  given  for  a  highway  crossing  the  track  about  300  feet 
east  of  the  bridge,  and  none  such  was  given. 

I.  In  respect  of  the  ground  of  negligence  first  stated,  it 
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Will  be  suflBcieot  to  say  that  the  evidence  wholly  fails  to  show 
that  a  promise  or  agreement  had  been  made  as  alleged. 
Plaintiff  attempted  to  prove  by  Sisley  conversations  a pon  the 
subject  had  between  himself  and  Carpenter,  on  the  one 
hand,  and  one  Gibney,  a  train  dispatcher  in  Des  Moines, 
and  also  the  telegraph  operator  at  De  Soto«  on  tne  other 
hand.  This  evidence  was  ruled  out.  and  properly  so.  Gib* 
ney  was  connected  with  another  division  of  the  plaintiff's 
road.  Moreover,  no  preliminary  proof  was  made  to  the  effect 
that  a  train  dispatcher  or  a  station  telegraph  operator  had 
any  authority  in  the  premises.  Even  if  this  were  not  so, 
there  is  no  evidence  in  the  record  tending  to  prove  that  any 
one  connected  with  the  operation  of  the  road,  and  in 
authority,  had  knowledge  that  work  was  being  done  at  the 
time  at  the  bridge  in  question.  And  the  work  being  done 
was  not  such  as  to  interrupt  or  interfere  with  the  ordinary- 
operation  of  trains  over  the  road. 

2.  The  other  matters  of  negligence  alleged  may  be  dis- 
posed of  in  bnef.  We  need  not  stop  to  consider  what  might 
have  been  the  effect  of  the  situation  had  Carpenter  been  un- 
conscious of  the  approach  of  the  train.  The  fact  is  that  he 
was  advised  of  the  danger  about  as  soon  as  the  enginemen 
could  have  discovered  him.  Now,  manifestly,  negligence 
cannot  be  predicated  upon  a  failure  of  duty  to  warn  when 
the  person  to  be  warned  is  fully  alive  to  and  presently  ad- 
vised of  the^  impending  danger,  and  this  practically  as  soon 
as  the  warning  could  have  been  given.  Nor  can  it  be  said 
that  in  such  a  case  the  failure  of  duty — conceding  that  the 
duty  existed — was  the  proximate  cause  of  the  accident;  and 
this,  if  for  no  other  reason,  because  under  the  circumstances 
shown  the  accident  would  have  occurred  irrespective  of  any 
warning  that  might  have  been  given.  What  we  have  said 
applies  to  the  failure  to  sound  the  whistle  for  the  highway 
crossing,  and  W9th  even  more  force,  as  it  appears  that  in  re- 
spect thereof  the  duty  did  not  arise  until  the  train  was 
within  about  100  feet  from  the  place  occupied  by  Carpenter  on 
the  track.  In  conclusion,  the  facts  bring  the  case  within  the 
principle  which  governs  in  cases  of  accidents  upon  highway 
crossings.  If  the  traveler  see  or  hear  the  train  approach- 
ing, or  is  otherwise  warned  as  thoroughly  as  he  would  have 
been  had  the  whistle  been  sounded  or  the  bell  rung,  he  can- 
not bottom  a  charge  of  negligence  on  a  failure  to  sound  an 
alarm,  as  such  cannot  be  said  to  be  the  proximate  cause  of  the 
accident.  Willoughby  v.  Railway,  37  Iowa,  432;  2  Thomp- 
son on  Negligence,  §  1558. 

The    verdict  was  rightly  directed,   and  the  judgment  is 
afiBrmed. 
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PATTERSON  et  ux.  v.  PITTSBURG,  C,  C.  &  ST.  L.  RY.  CO. 

(Supreme  Court  of  Pennsylvania,  Nov.  4, 1904.) 

[59  Atl.  Rep.  318.] 

Accident  at  Crossing  —  Presumption  of  Due  Care  by  Deceased — 
Rebuttal. 
In  an  action  for  death  at  a  crossing',  whether  the  presumption  that 
deceased  stopped,  looked,  and  listened  before  driving  on  the  tracks  is 
rebutted  is  for  the  jury  unless  the  evidence  to  the  contrary  is  either  un- 
contradicted or  so  indisputable  that  a  verdict  against  it  would  be  set 
aside  as  a  matter  of  law. 

Same — Same — Same— Sufficiency  of  Evidence.* 

The  presumption  that  deceased,  killed  at  a  railroad  crossing,  looked 
and  listened,  is  not  rebutted  as  a  matter  of  law  where  three  persons 
testiiied  that  as  he  approached  the  crossing  they  did  not  see  him  stop, 
but  one  of  them  testified  that  there  was  a  "bump"  in  the  road,  and 
that  deceased  was  back  of  this  long  enough  to  have  stopped. 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Actions  by  Josiah  Patterson  against  the  Pittsburg,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  and  by 
Clara  B.  Patterson  against  the  same  defendant.  Judgments 
lor  plaintiffs,  and  defendant  appeals.     Affirmed. 

At  the  trial  it  appeared  that  on  July  4,  1903,  at  about  noon, 
John  T.  Patterson  and  Samuel  Patterson,  while  riding  in  a 
wagon,  were  killed  at  a  grade  crossing  by  a  collision  be- 
tween the  wagon  and  a  passenger  train.  The  defendant 
claimed  that  the  presumption  that  the  deceased  stopped, 
looked,  and  listened  before  driving  upon  the  tracks  had  been 
rebutted  by  the  proofs.  The  testimony  on  this  subject  is 
summarized  in  the  opinion  of  the  Supreme  Court.  In  both 
cases  the  court  refused  binding  instructions  for  defendant. 
Verdict  for  Josiah  Patterson  for  $10,000,  on  which  judgment 
was  entered  for  $6,000,  all  above  that  sum  having  been 
remitted.  Verdict  and  judgment  for  Clara  B.  Patterson  for 
$11,000. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  FELL, 
BROWN,  MESTREZAT.  POTTER,  and   THOMPSON,  JJ. 

Alex.  M.  Todd  and  James  A.  Wiley,  for  appellant. 
T.  F.  Birch,  for  appellees. 

PER  CURIAM.  These  two  cases  grew  out  of  the  same 
accident,  and  raise  the  same  question.  The  plaintiff  was 
entitled  to  go  to  the  jury  on  the  presumption  that  the  de- 
ceased did  bis  duty  to  ''stop,  look,  and  listen"  before  driv- 
ing on  the  tracks.  Whether  th&t  presumption  was  rebutted 
was  for  the  jury,  unless  the  evidence  to  the  contrary  was 
clear,  positive,  credible,  and  either  uncontradicted  or  so  in- 
disputable in  weight  and   amount  as  to  justify  the  court  in 

*As  to  the  presumption  of  due  care  on  the  part  of  a  person  killed  by 
a  train,  see  foot-note  appended  to  Bain  v.  Northern  Pac.  Ry.  Co. 
(Wis.)f  12  R.  R.  R.  31,  35  Am.  &  E^ng  R.  Cas.,  N.  S.,  31. 
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holdiDg  that  a  verdict  against  it  mast  be  set  aside  as  a 
matter  of  law.  The  testimony  in  this  case  falls  short  of  that 
standard.  Three  witnesses  testified  to  having  seen  the  de- 
ceased as  he  approached  the  crossing,  and  that  they  did  not 
see  him  stop,  bat  none  of  them  covered  the  entire  approach. 
Even  Wise,  the  most  important  witness  of  all,  testified  there 
was  a  ''bamp'*  (a  dip)  in  the  road  where  he  lost  sight  of  the 
deceased,  and  in  answer  to  the  question,  ''Before  they  [the 
deceased]  went  on  the  track  that  day,  did  they  stop  or  did 
they  not?"  answered,  "They  was  back  there  long  enough  to 
stop  behind  that  bamp,"  and,  being  asked  to  give  his  best 
jadgment,  said,  "I  would  say  they  must  have  stopped,  for 
they  was  back  there  long  enough  to  stop."  While  there  was 
testimony  persuasive  that  they  did  not  stop,  it  was  not  so 
positive  or  so  complete  as  to  justify  the  judge  in  saying  as  a 
matter  of  law  that  the  presumption  had  been  rebutted. 
Judgment  afBrmed. 


CENTRAL  or  GEORGIA  RY.  CO.  v.  McWHORTER. 

(Supreme  Court  of  Georgia,  I>ec«  12,  1904.) 

[49  S.  E.  Rep.  264.1 

Railroads— Killing  Stock— Evidence— Pretumptlont.* 

According  to  the  testimony  of  the  company's  engineer,  the  horse  for 
the  killing  of  which  the  plaintiff  sought  to  recover  damages  suddenly  ran 
upon  the  track,  about  20  yards  ahead  of  his  engine,  and  then  down  the 
center  of  the  track  to  the  point  where  it  was  killed ;  and  he  used 
every  effort  to  avoid  injury  to  the  horse,  and  could  not  sooner  have 
discovered  its  presence  on  or  near  the  track  because  of  a  curve  in  the 
roadbed,  a  high  embankment,  and  some  bushes.  The  testimony  offered 
by  the  plaintiff  tended  to  show  that,  notwithstanding  the  curve,  the 
embankment,  and  the  bushes,  the  horse  might  have  been  seen  at  least 
144  yards  from  the  point  where  the  animal  was  killed  ;  that  the  horse 
had  walked  some  200  yards  along  the  track  in  the  direction  of  the  ap- 
proaching train,  and  had  then  turned  and  fled  from  it  a  distance  of  20 
yards,  never  leaving  the  track  at  all,  so  that  the  animal  could  not,  as 
testified  by  the  engineer,  have  suddenly  run  in  front  of  the  engine  from 
a  point  adjacent  to  the  roadbed.  In  view  of  this  conflict  in  the  evidence, 
and  of  the  fact  that  the  defendant  did  not  undertake  to  show  that  the 
injury  to  the  animal  could  not  have  been  prevented,  even  though  it  had 
been  seen  on  the  track  144  yards  distant  from  the  engine  and  all  precau- 
tionary measures  had  been  promptly  taken,  the  verdict  in  favor  of  the 
plaintiff  was  warranted,  the  presumption  of  law  being  that  the  com- 
pany was  guilty  of  negligence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walker  County;  W.  M.  Henry, 
Judge. 

Action  by  W.  C.  McWborter  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

*See  monograph  appended  to  Macon  &  B.  R.  Co.  v,  Revis  (Ga.),  12 
R.  R.  R.  787,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  787. 
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J.  Branham  and  F.  W.  Copeland,  for  plaintiff  in  error. 
Bale  &  Shaw,  for  defendant  in  error. 

EVANS,    J.     Judgment  afiBrmed.     All  the  Justices    con- 


cur. 


8PRAGUE  V.  ATCHISON,  T.  A   S.  F.  RY.  CO.  et  al. 

(Supreme  Court  of  KansaB,  Dec.  1, 1904.) 

[78  Pac.  Rep.  828.] 

Fires  Set  by  Locomotives — Evidence— issues. 

Where  there  is  no  question  involved  as  to  the  emission  of  ig-niting^ 
sparks  by  a  particular  locomotive  eng^ine,  or  that  it  would  throw  such 
sparks  to  the  place  where  a  particular  fire  is  aXlege6  to  have  started,  it 
is  not  error  for  the  court  to  refuse  to  permit  the  plaintiff  to  show  that 
other  engines  of  the  company  had  emitited  igniting  sparks  shortly  be- 
fore and  immediately  after  the  fire  in  question. 

Same — Combustibles  on   Right  of  Way— Duty  of  Company— Effect  of 
Lease  to  Private  Individual.* 

A  rsUlroad  company  is  not  absolved  from  the  duty  of  keeping  its  right 
of  way  clear  and  free  from  combustible  material  by  leasing  a  portion 
thereof  to  a  private  person,  and  it  may  be  made  to  respond  in  damages 
for  fire  started  on  that  portion  so  leased  by  reason  of  combustible 
material  thereon. 

(Syllabus  by  the  Court.) 

Error  from  District  Conrt,  Lyon  County;  Dennis  Madden, 
Judge. 

Action  by  E.  F.  Sprague  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.     Reversed. 

The  plaintiff  by  this  proceeding  seeks  to  reverse  the  orders, 
rulings,  and  judgment  of  the  court  below  made  and  rendered 
against  him  in  an  action  brought  to  recover  damages  alleged 
to  have  been  the  result  of  a  fire  set  by  defendant's  employees 
while  operating  its  engines  and  conducting  its  business. 
There  are  many  grounds  of  negligence  alleged  and  relied 
upon  for  a  recovery,  among  which  are  the  following:  ''Plain- 
tiff alleges  that  on  the  4th  day  of  September,  1901,  in  said 
city  of  Emporia,  county  and  state,  that  said  defendant  rail- 
way company,  contrary  to  its  duty  in  that  regard,  by  itself 
and  its  agents  and  servants,  carelessly  and  negligently  failed 
to  have  and  keep  its  grounds  and  right  of  way  in  said  city 
free  and  clear  from  dry  and  combustible  materials,  and  care- 
lessly and  negligently  permitted  dry  and  combustible  wooden 
sheds  and  wooden  buildings,  with  wooden  roofs,  to  be  and 
remain  upon  its  said  grounds  and  right  of  way,  close  to  its 
railroad  tracks,  and  where  they  were  liable  to  and  would  be 
ignited  by  sparks  and  fire  from   its  engines.     That  each  and 

*See  foot-note  appended  to  I^ewis  v,  Maysville  &  B.  S.  R.  Co.  (Ky.), 
11  R.  R.  R.  780,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  780,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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every  o{  the  engineer  and  engineers,  the  fireman  and  firemen, 
of  the  engine  and  engines  of  the  defendant  railway  company 
which  started  said  fire,  were  at  and  aboat  the  time  of  its 
starting,  and  for  a  long  time  prior  thereto  had  been,  habit- 
ually incompetent,  inexperienced,  anskillful,  negligent,  and 
careless,  of  each  and  all  of  which  said  defendant  railway 
company  at  all  of  said  times  had  notice  and  knowledge;  that, 
at  the  time  when  said  fire  was  started,  said  engineer  and 
engineers,  fireman  and  firemen,  by  reason  of  such  incompe- 
tence, inexperience,  unskillfalness,  negligence,  and  careless- 
ness, ran,  operated,  and  handled  such  engine  and  engines  in 
an  unskillful,  incompetent,  improper,  negligent,  and  careless 
manner,  and  by  reason  thereof  said  fire  was  started.  And 
that  none  of  the  engines  of  said  defendant  railway  company, 
which  were  used  s^nd  operated  on  said  railroad  at  said  place, 
at  and  about  the  time  of  the  setting  out  and  communicating 
of  said  fire,  were  supplied  with  suitable  and  safe  spark 
arresters  and  netting,  in  good  order  and  safe  condition;  but 
plaintiff  is  unable  to  allege  more  specifically  the  particular 
engines  in  question,  or  the  details  of  the  unsuitableness  and 
lack  of  safe  condition,  design,  and  order  of  said  spark 
arresters  and  netting.  That  at  said  time  and  place,  in  the 
operation  by  said  defendant  railway  company  of  its  said  rail- 
road, one  or  more  of  the  engines  used  and  operated  by  the 
defendant  railway  company,  by  itself  and  its  agents  and 
servants,  set  out  and  communicated  fire.  That  said  fire  was 
caused  by  the  operation  of  said  railroad,  and  was  set  out  and 
communirated  by  reason  of  and  as  the  results  of  each  and 
every  of  the  particular  acts,  conduct,  omissions,  and  defaults 
of  and  in  the  carelessness  and  negligence  of  said  defendant 
railway  company,  and  of  its  agents  and  servants,  as  herein- 
before stated.  That  said  tire  ignited  and  burned  the  wooden 
sheds  and  wooden  buildings,  with  wooden  roots,  hereinbe- 
fore referred  to,  upon  the  grounds  and  right  of  way  of  the  de- 
fendant railway  company,  and  spread  and  communicated 
continuously  and  forthwith  to  the  said  premises  of  the  plain- 
tiff, and  his  real  and  personal   property  situated  thereon." 

Buck  &  Spencer,  W.  A.  Randolph,  John   H.  Atwood,  and 
John  G.  Egan,  for  plaintiff  in  error. 
A.  A.  Hurd  and  O.  J.  Wood,  for  defendants  in  error. 

GREENE,  J.  (after  stating  the  facts).  One  of  the  prin- 
cipal questions  in  this  case  arises  on  plaintiff's  exception  to 
the  ruling  of  the  court  excluding  evidence  offered  by  him  to 
prove  that  other  engines  at  other  times,  immediately  before 
and  after  the  fire  in  question,  had  remitted  sparks  and  set 
fire  to  grass  and  other  combustible  material  in  the  vicinity 
of  where  the  present  fire  originated.  This  evidence  was 
offered  for  the  purpose  of  showing  the  origin  of  this  fire. 
The  plaintiff,  in  his  opening  statement  to  the  court  and  jury, 
identified  the  particular  engine  that  set  the  fire  which  caused 
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the  damage  as  engine  No.  2,319.  There  was  no  contention 
by  the  defendant  that  a  locomotive  engine  could  not  throw 
such  sparks  over  the  distance  between  its  tracks  and  the 
sheds  where  it  is  alleged  the  fire  started.  In  the  absence 
of  such  question,  evidence  that  other  engines  driven  at 
other  times  by  other  persons  had  thrown  sparks  which  had 
ignited  combustible  material  in  the  vicinity  of  the  fire  in 
question  was  not  competent.  After  a  careful  examination  of 
the  authorities  cited  by  plaintiff  in  error  in  support  of  bis 
contention,  and  a  research  of  others,  we  have  been  unable  to 
find  support  of  his  theory.  We  believe  it  may  be  said,  with 
at  least  a  reasonable  degree  of  certainty,  that  such  authori- 
ties do  not  exist.  Language  carelessly  used  by  the  courts, 
while  discussing  kindred  questions,  may  be  found  which,  upon 
a  cursory  examination,  might  appear  to  sustain  such  principle, 
but  a  more  critical  investigation  will  disclose  that  this 
precise  question  was  not  involved  nor  decided.  Where  a 
particular  engine  is  alleged  to  have  set  the  fire,  and  the  ques- 
tion is  whether  a  locomotive  engine  would  throw  igniting 
sparks,  or  would  throw  them  the  distance  claimed,  evidence 
that  other  of  defendant's  engines  similarly  constructed,  and 
under  similar  circumstances,  had  thrown  igniting  sparks  that 
distance,  is  properly  admissible.  Where,  however,  the 
engine  which  set  the  fire  cannot  be  identified,  and  the  origin 
of  the  fire  is  unknown,  evidence  that  other  engines  owned 
and  operated  by  the  defendant  had  under  ^similar  circum- 
stances, both  before  and  after  the  fire  in  question,  thrown 
igniting  sparks  which  caused  other  fires,  is  competent  because 
of  the  difiBculty  of  otherwise  proving  that  the  fire  in  ques- 
tion was  started  by  sparks  from  a  locomotive  engine  of  the 
defendant.  Such  uncertainty  and  difiBculty  does  not  exist 
where  the  engine  which  is  alleged  to  have  thrown  the  ignit- 
ing sparks  is  known.  In  the  present  case  the  identity  of  the 
engine  was  known.  The  negligence  relied  on  to  support  a 
recovery  was  that  the  particular  engine  was  defectively  con- 
structed, not  supplied  with  the  latest  and  best  approved 
spark  arrester,  and  its  operators  incompetent  and  negligent 
in  its  management.  Under  such  circumstances  evidence  of 
the  negligent  and  incompetent  management  of  ether  engines 
at  other  times  by  other  employees,  or  the  defective  con- 
struction or  lack  of  proper  spark  arresters  or  other  appliances, 
would  not  assist  in  determining  whether  the  identified  engine 
was  defective  or  lacking  in  any  of  its  parts,  or  negligently  or 
incompetently  managed.  Such  evidence  would  tend  to  con- 
fuse rather  than  make  plain  the  fact  in  issue. 

The  following  authorities  show  the  position  taken  by  the 
courts  and  commentators  on  this  question,  and  we  think 
they  fully  sustain  our  position: 

In  Henderson  v.  Railroad  Co.,  144  Pa.  461,  22  Atl.  851,  16 
L.  R.  a.  299,  27  Am.  St.  Rep.  652,  it  is  said:  ''When  the  fire 
is  shown  to  have  been  caused,  or,  in  the  nature  of  the  case. 
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coald  only  have  been  caused,  by  sparks  from  an  engine 
which  is  known  and  identified,  the  evidence  should  be  con- 
fined to  the  condition,  management,  and  practical  operation 
of  that  engine;  and  testimony  tending  to  prove  defects  in 
other  engines  of  the  company  is  irrelevant  and  inadmis- 
sible." 

In  Gibbons  v.  The  Wisconsin  Valley  Railroad  Co.,  ;8  Wis. 
33Si  17  N.  W.  132,  it  is  said:  ''Where,  in  an  action  for  the 
damage  done  by  a  fire  alleged  to  have  been  set  by  a  locomo- 
tive, there  is  no  evidence  that  the  fire  was  caused  by  any 
other  than  one  of  two  particular  locomotives,  evidence  as 
to  other  fires  along  the  same  line  of  road  caused  by  locomotives 
other  than  those  two  is  inadmissible."  On  page  340,  58  Wis., 
page  134,  17  N.  W.,  it  is  also  said:  ''In  cases  where  it  is 
shown,  either  by  positive  or  circumstantial  evidence,  that 
some  locon:otive  of  the  company  caused  the  fire,  without  the 
identification  of  any  particular  one,  such  evidence  might 
have  weight  in  showing  the  negligence  of  the  company. 
There  may  be  cases  which  have  gone  further  than  this  in  the 
admission  of  such  evidence,  but  they  do  not  appear  to  us 
authority  in  reason." 

To  the  same  effect  is  the  case  of  First  Nat.  Bank  v.  L.  E. 
&  W.  R.  R.  Co.,  174  111.  36,  so  N.  E.  1023,  where  it  is  said: 
"Where  the  particular  locomotive  alleged  to  have  caused  the 
fire  for  which  suit  is  brought  against  a  railroad  company  is 
identified,  evidence  of  other  fires  set  by  different  locomotives 
of  the  company,  before  and  after  the  fire  complained  of,  is 
not  admissible." 

In  Ireland  v.  Railroad  Co.,  79  Mich.  163,  44  N.  W.  426,  it 
is  said:  "Where,  in  a  suit  against  a  railroad  company  for 
setting  fire  to  plaintiff's  factory  by  a  defective  engine,  the 
particular  engine  is  known  and  designated,  it  is  not  compe- 
tent to  show  generally  that  the  defendant's  engines  have 
caused  fire  at  other  times  and  places,  but  such  particular 
engine  may  be  shown  to  have  done  so,  by  means  of  escaping 
sparks,  to  show  its  defective  construction." 

In  Coale  et  al.  v.  Han.  &  St  Jo.  R.  R.  Co.,  60  Mo.  227,  it 
is  said:  "In  suit  against  a  railroad  company  for  damages 
caused  by  the  escape  of  sparks  from  a  locomotive,  testimony 
offered  to  prove  the  insufficiency  of  the  engine  or  the  negli- 
gence of  the  engineer,  by  showing  that  fire  had  escaped  from 
other  locomotives  of  a  similar  pattern,  was  rejected  as 
collateral  and  incompetent." 

In  Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  114 
Fed.  133,  52  C.  C.  A.  95,  it  is  said:  "Where  the  engine 
which  alone  could  have  set  the  fire  is  identified,  testimony 
that  other  engines  of  the  defendant  set  fires  or  threw  sparks 
at  other  times  is  incompetent,  in  the  absence  of  proof  of 
similar  condition  and  operation." 

It  may  be  suggested  that,  at  the  time  plaintiff  offered  to 
prove  that  other  engines  had  thrown  igniting  sparks  imme- 
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diately  before  and  after  the  damagiog  fire,  he  had  offered  no 
evidence  to  show  that  such  engines  were  constructed  or 
equipped  with  spark  arresters  similar  to  engine  No.  2,319. 
On  the  rebuttal,  however,  plaintiff  introduced  a  deposition 
of  Mr.  Player,  in  which  the  witness  testified  that  the  engines 
operated  on  the  Emporia  Division  prior  to  and  at  the  time  of 
the  alleged  fire  were  similar  in  their  construction  and 
equipped  with  the  same  kind  of  spark  arresters  and  steamed 
with  the  same  kind  of  coal,  but  no  attempt  was  made  there- 
after to  reintroduce  this  excluded  evidence.  The  reason 
given  for  the  exclusion  of  such  evidence  is  strongly  stated  by 
Judge  Orton  in  Gibbons  v.  The  Wisconsin  Valley  Railroad 
Co..  58  Wis.  335,  17  N.  W.  133,  337:  "Such  evidence  would 
open  the  door  for  a  wide  issue  of  great  importance — whether 
sncb  other  locomotives  caused  such  fires  or  not — and  could 
not  affect  the  issue  in  this  cause,  even  if  it  had  been  proved 
that  other  locomotives  caused  other  fires  in  the  vicinity. 
The  rule  has  never  been  extended'  further  than  to  allow  proof 
of  other  fires  caused  by  the  same  machinery.  If  it  had  been 
proved  in  this  case  that  one  of  these  locomotives — either  that 
of  the  freight  or  passenger  train  passing  soon  or  immediately 
before  the  fire  occurred — caused  the  fire,  it  could  not  add  to 
the  defendant's  liability  by  showing  its  habitual  carelessness 
in  respect  to  other  locomotives;  and  if  it  had  been  proved 
that  other  locomotives  on  the  same  road  caused  other  fires,  at 
other  times  and  places,  it  would  not  be  even  presumptive  evi- 
dence that  the  locomotives  in  question  were  insufficient  in 
any  respect,  or  that  they  caused  this  particular  fire." 

In  support  of  plaintiff's  contention,  reliance  is  placed  upon 
the  following  cases: 

Piggott  V.  Eastern  Counties  R.  Co.  T.  T.,  3  C.  B.  229,  is 
claimed  to  be  authority  for  such  position.  The  exact  rea- 
son for  substaining  the  lower  court  in  admitting  evidence  of 
fire  started  by  other  engines  is  stated  by  Tindal,  C.  J.,  in  the 
following  language  (page  241):  ''I  think  it  clearly  was  ad- 
missible for  the  purpose  for  which  it  was  received,  viz.,  to 
ascertain  the  possibility  of  fire  being  projected  from  the  engine 
to  such  a  distance  from  the  railway  as  the  building  in  ques- 
tion." On  page  242,  Maule,  J.,  says:  ''The  matter  in  issue 
was  whether  or  not  the  plaintiff's  property  had  been  de- 
stroyed by  fire  proceeding  from  the  defendant's  engine,  and 
involved  in  that  issue  was  the  question  whether  or  not  the 
fire  could  have  been  so  caused.  The  evidence  was  offered 
for  the  purpose  of  showing  that  it  could,  and  for  that  pur- 
pose it  was  clearly  material  and  inadmissible."  It  appears, 
therefore,  that  the  question  which  we  are  discussing  was  not 
presented  in  that  case. 

In  the  case  of  Smith  v.  Old  Colony  &  Newport  Railroad 
Company,  10  R.  I.  22,  27,  the  court  does  not  place  the  ad- 
mission of  the  evidence  showing  that  other  engines  had  set 
fire,  immediately  before  the  one  complained   of,    upon  the 
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ground  coDtended  for  by  the  pUintifiE,  but  it  is  there  said : 
"We  think  there  are  two  purposes  for  which  such  testimony 
may  be  admissible.  The  fact  that  other  fires  have  been  com- 
municated before,  and  especially  if  recently  before,  the 
occurrence  of  the  fire  in  question,  is  a  fact  which  should  put 
the  company  on  their  gmtd  and  stimulate  them  to  increased 
watchfulness,  and  therefore  testimony  relating  to  such  fire 
might  properly  pass  to  the  jury,  to  enable  the  jury  to  judge 
whether,  in  view  of  their  previous  occurrence,  the  company 
was,  at  the  time  of  the  fire  in  question,  in  the  exercise  of  rea- 
sonable care.  For  this  purpose,  however,  no  testimony 
should  pass  to  the  Jury  relating  to  fires  subsequent  to  the  fire 
in  question.     *  A    second  purpose  for  which   such 

testimony  might  be  admissible  is  this,  namely,  to  show  the 
possibility  of  communicating  fire  by  sparks  from  a  locomo- 
tive, if  any  question  were  made  upon  that  point,  and  for  this 
purpose  it  would  be  immaterial  whether  the  testimony  related 
to  fires  of  an  earlier  or  later  date  than  the  fire  in  question.'* 

Counsel  also  cites  section  2372,  vol.  2,  Thompson's 
Commentaries  on  the  Law  of  Negligence,  which  states 
the  doctrine  that,  for  the  purpose  of  showing  that 
it  was  possible  for  sparks  from  an  engine  to  be  car- 
ried to  the  distance  between  the  track  and  the  prop- 
erty it  is  alleged  to  have  ignited,  where  such  question 
is  a  material  one,  such  evidence  is  admissible.  This  author, 
however,  in  section  2371,  states  the  rule  thus:  ''That  in 
actions  for  damages  caused  by  the  negligent  escape  of  fire 
from  locomotive  engines  it  is  competent  for  the  plaintiff  to 
show  that,  about  the  time  when  the  fire  in  question  hap- 
pened, the  engines  which  the  company  was  running  past  the 
place  of  the  fire  were  so  managed  in  respect  to  their  furnaces 
as  to  be  likely  to  set  on  fire  objects  in  the  position  of  the  prop- 
erty burned ;  or  to  show  the  emission  of  sparks  or  ignited 
matter  from  other  engines  of  the  defendant  passing  the  spot 
upon  other  occasions,  either  before  or  after  the  damage 
occurred,  without  showing  that  they  were  under  the  charge  of 
the  same  driver,  or  were  of  the  same  construction,  as  the  one 
causing  the  damage.  But  where  the  engine  which  scattered 
the  fire  is  identified,  it  is  not  competent  to  prove  that  other 
engines  of  the  same  company  also  scattered  fire." 

In  Longabaugh  v.  Virginia  City  &  Trukee  R.  R.  Co.,  9 
Nev.  271,  the  engine  that  set  the  fire  was  not  identified.  It 
was  there  held  that  under  the  facts  of  the  case  such  evidence 
was  admissible.  The  same  was  true  in  Duning  v.  Me.  Cent. 
R.  R.  Co.,  91  Me.  87,  39  Atl.  352,  54  Am.  St.  Rep.  208,  and  in 
Chicago  Ry.  Co.  v.  Gilbert,  52  Fed.  711,  3  C.  C.  A.  264. 
In  the  latter  case,  on  page  713,  52  Fed.,  page  265,  3  C.  C. 
A.,  the  court  says:  ''We  must  not,  in  the  consideration  of 
this  question,  lose  sight  of  the  issues  fnvolved.  In  the  case 
at  bar  it  was  not  admitted  by  the  company  that  the  fire  was 
caused  by  sparks  escaping  from  a  particular  engine,  in  which 
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event  the  query  woold  be  as  to  the  condition  of  that  particular 
engine  and  the  mode  in  which  it  was  handled.  On  the  con- 
trary, the  parties  were  at  issue  as  to  the  origin  of  the  fire, 
the  plaintiffs  claiming  that  it  was  due  to  fire  escaping  from 
some  one  of  the  engines  of  the  company,  and  the  defendant 
that  it  was  due  to  fire  escaping  from  the  mill  itself."  It 
will  be  observed  that  in  this  case  there  was  no  identification 
of  the  engine.  It  was  upon  this  ground  the  court  permitted 
the  evidence. 

The  case  of  Texas  &  Pacific  Ry.  v.  Watson,  190  U.  S.  287, 
23  Sup.  Ct.  681,  47  L.  Ed.  1057,  has  no  application  whatever 
to  our  question.  The  evidence  admitted  in  that  case,  over 
which  the  question  arose,  was  of  other  fires  set  by  the 
identified  engine,  which  were  discovered  immediately  after 
the  particular  engine  had  passed.  There  is  no  dispute  among 
the  authorities  upon  this  question.  It  may  always  be  shown 
that  the  identified  engine  set  other  fires  immediately  before 
or  after  the  fire  of  which  complaint  is  made. 

Grand  Trunk  R.  R.  Co.  v.  Richardson  et  al.,  91  U.  S.  454^ 
23  L.  Ed.  356,  is  quoted  by  counsel  as  an  authority,  and  it  is 
also  referred  to  by  some  cyclopedists  as  sustaining  the  con- 
tention of  plaintiff  in  error.  On  page  471,  91  U.  S.,  23  L. 
Ed.  356,  we  find  the  following  statement:  ''In  this  case 
it  was  proved  that  engines  run  by  the  defendant  had  crossed 
the  bridge  not  long  before  it  took  fire.  The  particular 
engines  were  not  identified;  but  their  crossing  raised  at  least 
some  probability,  in  the  absence  of  proof  of  any  other  known 
cause,  that  they  caused  the  fire,  and  it  seems  to  us  that  under 
the  circumstances  this  probability  was  strengthened  by  the 
fact  that  some  engines  of  the  same  defendant,  at  other  times 
during  the  same  season,  had  scattered  fire  during  their  pas- 
sage."    It  will  be  observed  that  the  engine  was  not  identified. 

Attention  is  also  directed  to  St.  Joseph  &  D.  C.  R.  Co.  v. 
Chase,  11  Kan.  47.  An  examination  of  that  case  will  disclose 
that  the  engine  which  it  is  alleged  set  the  fire  was  not 
identified. 

Numerous  errors  are  predicated  on  the  ruling  of  the  court 
in  sustaining  objections  to  questions  put  by  plaintiff  to  his 
own  witnesses,  and  also  to  questions  put  by  plaintiff,  on 
cross-examination,  to  the  defendant's  witnesses.  We  shall 
not  undertake  to  refer  specifically  to  each  of  such  conten- 
tions, but  only  to  those  we  think  material.  A.  L.  Favorite, 
the  fireman  on  engine  No.  2319  when  the  fire  in  question 
started,  answered,  over  plaintiff's  objection,  that  he  con- 
sidered himself  a  competent  fireman.  Before  this  question 
was  asked,  the  witness  had  given  his  experience  as  a  railroad 
man.  It  was  shown  that  he  had  not  passed  the  necessary 
examination  required  of  firemen,  and  that  he  was  a  handy 
man  only.  The  jury  were  in  full  possession  of  all  the  facts, 
and  were  qualified  to  answer  the  question.  Favorite's 
answer,  therefore,   could   not  have  been  prejudicial.    The 
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same  is  true  of  the  objection  sastaioed  to  the  question  asked 
Goodhue,  defendant's  general  foreman,  as  to  Favorite's 
competency.  It  was  of  small  consequence  what  Goodhue 
thought;  the  jury  were  in  possession  of  all  the  facts  concern- 
ing Favorite. 

Another  contention  is  that  the  court  erred  in  excluding  the 
evidence  offered  by  plaintiff  to  prove  that  about  two  years 
before  the  fire  in  question  some  of  the  engines  belonging  to 
the  defendant  threw  igniting  sparks  onto  the  roof  of  the  shed 
where  the  damaging  fire  started.  It  is  said  this  evidence 
was  offered  to  show  that  these  sheds  were  combustible.  We 
think  that  under  the  circumstances  of  this  case  this  evidence 
was  too  remote.  Whether  they  were  combustible  was  a  fact 
susceptible  of  direct  proof;  their  exact  condition,  when  the 
fire  occurred,  was  easily  susceptihle  of  direct  proof,  and  from 
such  evidence  the  jury  would  have  been  able  to  determine 
the  question.  This  evidence  would  have  opened  a  field  of 
investigation  wholly  aside  from  the  true  controversy.  It 
would  have  involved  an  examination  of  the  condition  as  they 
existed  at  that  time,  and  all  the  circumstances  attending  the 
alleged  previous  fire. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
special  instructions  Nos.  9  and  10.  These  instructions  were 
based  upon  the  evidence  of  previous  and  subsequent  fires 
started  by  other  engines  of  the  defendant.  Since  it  has  been 
determined  that  such  evidence  was  properly  excluded,  it  fol- 
lows that  the  court  did  not  err  in  refusing  to  give  the  instruc- 
tions. The  principles  announced  in  special  instructions 
Nos.  26  and  27,  lequested  by  plaintiff,  are  sufBciently  covered 
by  other  instructions  given  by  the  court. 

A  more  serious  question  arises  on  the  objection  of 
plaintiff  to  the  giving  of  instruction  No.  9^.  This  in- 
struction reads:  ''You  are  instructed  that  if  you  find 
from  the  evidence  that  the  coal  sheds  in  which  the  fire  com- 
plained of  originated  were  located  upon  a  lot  belonging  to 
the  defendant,  but  said  lots  were  leased  to  other  parties,  and 
the  said  parties  erected  the  coal  sheds  and  had  control 
thereof,  the  defendant  would  not  be  responsible  for  the  bad 
or  inflammable  condition  of  such  sheds;  but  under  such  cir- 
cumstances you  can  consider  their  presence  for  what  you 
think  it  is  worth  in  determining  whether  or  not  defendant's 
servants  on  the  engine  in  question  had  notice  or  knowledge 
thereof,  and  exercised  ordinary  care  in  operating  its  engine  in 
the  vicinity  thereof."  One  of  the  alleged  grounds  of  negli- 
gence relied  upon  for  a  recovery  was  that  the  defendant  care- 
lessly and  negligently  failed  to  keep  its  grounds  and  right  of 
way  free  and  clear  from  combustible  material,  and  carelessly 
and  negligently  permitted  dry  and  combustible  wooden  shed^ 
and  buildings,  with  wooden  roofs,  to  be  and  remain  upon  its 
grounds  and  right  of  way  close  to  its  tracks,  and  where  they 
were  liable  to  and  would  be  ignited  by  sparks  from  its  engine. 
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Evidence  was  lotrodace  tending  to  prove  that  certain  coal 
sheds  were  npon  the  company's  right  of  way  and  extending 
over  and  onto  other  lands  belonging  to  the  company,  and 
that  sach  sheds  were  combustible,  and  that  the  fire  in  ques- 
tion started  in  these  sheds  from  sparks  from  one  of  defend- 
ant's engines.  By  the  rule  thus  stated,  the  mere  fact  that 
the  company  had  leased  a  part  of  its  right  of  way,  or  other 
property  adjacent  thereto  owned  and  held  by  it  for  use  in  the 
operation  of  its  road,  to  a  private  person,  would  release  the 
company  from  any  liability  for  a  fire  started  by  sparks  from 
one  of  its  engines  coming  in  contact  with  combustible 
material  placed,  or  permitted  to  accumulate,  thereon  by  the 
lessee. 

^  A  railroad  company  cannot  absolve  itself  from  keeping  its 
right  of  way,  and  property  adjacent  thereto  held  by  it  for  use 
in  the  operation  of  its  road,  free  and  clear  from  combustible 
material,  by  leasing  such  property,  nor  can  it  place  such 
lease  as  a  defense  in  an  action  for  damage  by  fire  ignited  by 
sparks  from  one  of  its  engines  falling  into  combustible 
material  placed,  or  permitted  to  collect  and  remain,  thereon 
by  such  lessee,  if  it  would  have  been  liable  had  the  property 
remained  in  the  actnal  possession  of  the  company.  For  this 
reason,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceeding.     All  the  Justices  concurring. 


WESTERN  UNION  TELEGRAPH  COMPANY,  Appt.  and  Petitioner, 
V.  PENNSYLVANIA  RAILROAD  COMPANY  and  United  New 
Jersey  Railroad  &  Canal  Company. 

(Argued  October  19,  20,  1904,  Decided  December  12, 1904.) 

[25  Snp.  Ct.  Rep.  133.] 

Eminent  Domain— Rights  of  Telegraph  Companies  on  Railway  Rights 
of  Way— Federal  Statute.* 
Tele^aph  companies  were  not  granted  the  right  of  eminent  domain, 
or  any  right  to  enter  upon  and  occupy  the  rights  of  way  of  railway  com- 
panies without  the  latters'  consent,  by  the  act  of  July  24,  1866  (14  Stat, 
at  L.  221,  chap.  230 ;  Rev.  Stat.  §§  5263  et  seq.  U.  S.  Comp.  Stat.  1901, 
p.  3579),  g'iving  telegraph  companies  the  right  to  construct,  maintain, 
and  operate  telegraph  lines  through  and  over  the  public  domain,  and 
"over  and  along  any  of  the  military  or  post  roads  of  the  United 
States,"  since  such  statute  must  be  deemed  but  an  exercise  by  Con- 
gress of  its  power  to  withdraw  from  state  interference  interstate 
commerce  by  telegraph. 

Same — Same— Same.  * 

Railway  rig-hts  of  way  are  not  made  public  property  by  charter  pro- 
visions declaring  the  railways  "public  highways,"  so  as  to  sut>- 
ject  such  rights  of  way  to  occupation  by  telegraph  companies 
without    the    consent    of    the    railway   company,  under  the  act  of 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to  con- 
demn a  railroad  rig'ht  of  way  for  telegraph  lines,  see  foot-note  appended 
to  Cleveland,  etc.,  Ry.  Co.  v,  Ohio  Postal  T.  C.  Co.  (Ohio),  12  R.  R.  R. 
251,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  251. 
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July  24, 1866,  s^i^ioff  telegraph  companies  the  ri^ht  to  construct,  main* 
tain,  and  operate  telegraph  lines  through  and  over  the  public  domain, 
and  "over  and  along  any  of  the  military  or  post  roads  of  the  United 
States." 

On  Writ  of  Certiorari  to  the  United  States  Circnit  Court 
of  Appeals  for  the  Third  Circuit  to  review  a  case  pending  in 
that  court  on  an  appeal  from  a  final  decree  of  the  Circuit 
Court  for  the  District  of  New  Jersey  dismissing  a  bill  to  en- 
join any  interference  with  the  use  by  the  Western  Union 
Telegraph  Company  of  railway  rights  of  way  for  telegraph 
purposes.     Affirmed.     Also — 

Appeal  from  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  to  review  a  decree  which  reversed  aa 
order  of  the  Circuit  Court  for  the  District  of  New  Jersey 
granting  a  preliminary  injunction  in  the  same  suit.     Affirmed. 

See  same  case  below  on  appeal  from  order  granting  pre* 
liminary  injunction*  59  C.  C.  A.  113,  123  Fed.  33. 

Statement  by  MR.  JUSTICE  McKENNA: 

This  is  a  bill  in  equity  filed  in  the  circnit  court  of  the 
District  of  New  Jersey  by  the  appellant  against  the  appellee^ 
the  Pennsylvania  Railroad  Company,  to  prevent  the  latter 
from  removing  from  various  railroad  companies'  rights  of 
way  the  telegraph  lines  of  the  appellant.  The  bill  was  filed 
in  aid  of  a  petition  on  the  law  side  of  the  court,  praying  the 
court  to  issue  its  process  or  take  such  modes  of  procedure  as 
might  be  agreeable  to  the  principles  and  usages  of  law,  to 
determine  the  amount  of  compensation  to  be  paid  by  appel- 
lant to  appellee  for  the  use  of  the  right  of  way  of  the  appel* 
lee,  and  its  branches  and  connecting  lines,  to  construct* 
maintain,  and  operate  a  line  of  telegraph  over  and  along  such 
railways,  subject  to  the  conditions  and  provisions  named 
in  the  act  of  Congress  of  July  24,  1866.  14  Stat,  at  L.  221, 
chap.  230,  Rev.  Stat.  §§  5263  et  seq.  U.  S.  Comp.  Stat.  I90i» 

p.  3579. 

The  construction  of  this  act  of  Congress  is  the  main  ques- 
tion in  the  case. 

The  appellant,  which  we  shall  designate  the  telegraph  com- 
pany, contends  that  under  certain  acts  of  Congress  the  roads 
of  the  railroad  company  and  all  other  railroads  in  the  United 
States  are  made  post  roads,  and  that  by  the  act  of  July  24, 
1866,  the  telegraph  company  has  the  right  to  construct,  main- 
tain, and  operate  lines  of  telegraph  along  said  roads  upon  the 
payment  of  compensation  to  the  railroad  company  In  other 
words,  the  contention  is  that  by  the  act  of  1866  the  telegraph 
company  is  given  the  power  of  eminent  domain  to  acquire 
the  right  to  occupy  with  its  telegraph  lines  the  rights  of  way 
of  the  railroad  company. 

A  summary  of  the  bill  is  as  follows:  The  telegraph  com- 
pany is  a  New  York  corporation;  the  railroad  company  is  a 
Pennsylvania    corporation.     The   New  Jersey  Railroad   & 
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Caoal  Company  was  incorporated  under  the  laws  of  New 
Jeraejt  and  is  the  owner  of  a  railroad  extending  from  Jersey 
City»  in  the  state  of  New  Jersey,  to  the  Delaware  river  at 
the  city  of  Trenton,  in  said  state,  with  certain  branches, 
which  the  bill  describes.  The  railroad  company  is  the 
owner  of  a  line  of  railroad  extending  from  the  city 
of  Philadelphia  to  the  city  of  Pittsburg,  in  the  state 
of  Pennsylvania,  and  in  possession  and  control  of  the 
railroads  of  the  New  Jersey  Railroad  &  Canal  Com- 
pany in  New  Jersey,  cinder  a  lease  or  leases  for  a  period 
of  999  years  from  the  ist  of  July,  1871.  By  the  laws  of  New 
Jersey  the  said  railroads  were  created  and  made  and  are  now 
public  highways,  and  hence  are  subject  to  occupation  and  use 
of  telegraph  companies  under  the  provisions  and  conditions 
of  the  act  of  Congress  of  July  24,  1866. 

The  telegraph  company  was  organized  in  185 1,  and  began 
then  to  construct  and  has  constructed  and  acquired  a  con- 
tinuous system  of  telegraph  lines,  which  extends  through  all 
of  the  states  and  territories  of  the  United  States,  and  con- 
nects with  telegraph  lines  in  the  Dominion  of  Canada,  and 
with  lines  also  in  the  Republic  of  Mexico  and  South  American 
Republics,  and  with  and  by  submarine  cables  with  the 
systems  of  all  telegraph  lines  of  foreign  countries. 

The  system  operated  directly  by  the  telegraph  company 
consists  of  over  192,000  miles  of  poles  and  cables,  and  over 
900,000  miles  of  wire;  and  an  important  part  of  the  system 
and  connected  with  its  main  office  in  New  York  city,  and 
with  other  lines  leading  to  the  important  cities  of  the  West, 
is  the  lines  of  telegraph  over  and  along  the  lines  of  railway 
operated  by  the  railroad  company,  connecting  Jersey  City 
with  Philadelphia,  and  connecting  with  other  lines  of  the 
system. 

The  lines  of  telegraph  along  the  railways  in  New  Jersey 
were  originally  constructed  by  the  American  Telegraph  Com- 
pany, a  corporation  of  the  state  of  New  Jersey,  with  the  con- 
sent of,  or  under  contracts  and  arrangement  with  the  railway 
company  then  owning  the  said  lines  of  railway,  and  were 
constructed  more  than  forty  years  ago;  and  since  the  20th  of 
September,  1881,  the  telegraph  lines  over  the  right  of  way  of 
said  railroads  have  been  maintained  and  operated  and  com- 
pensation paid  therefor  under  the  provisions  of  a  contract 
between  the  telegraph  company  and  the  railroad  company. 
The  contract  granted  to  the  telegraph  company  the  right  to 
place,  maintain,  and  use  upon  the  line  of  the  right  of  way  of 
the  railroad  company,  and  of  the  railroads  owned,  operated,  or 
leased  by  it,  a  single  line  of  telegraph  poles  (in  certain  cases 
two  were  authorized),  with  the  privilege  of  erecting  and  main- 
taining thereon  such  number  of  wires  as  the  telegraph  com- 
pany might  from  time  to  time  elect,  said  lines  to  be  located 
and  placed  under  the  direction  of  an  officer  of  the  railroad 
company. 

15  R  R  R— 31 
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The  telegraph  company  agreed  to  pay  annaally  for  the 
privileges  granted  the  sam  of  $75»ooo,  in  monthly  instalments 
o{  $6,250,  and  to  deliver  to  the  railroad  company  certain  poles 
and  wire,  which  were  then  on  certain  of  their  roads. 
The  telegraph  company  also  agreed  to  transmit  the  mes- 
sages of  the  railroad  company  at  a  compensation  which  was 
stated. 

The  provisions  for  the  termination  of  the  agreement  and 
in  the  event  of  its  termination  are  as  follows: 

''Thirteenth.  This  agreement  is  to  continue  in  force  for 
and  during  the  term  of  twenty  years  from  its  date,  and  shall 
be  binding  upon  the  respective  companies,  their  successors 
and  assigns,  and  neither  party  shall  have  the  right  to  assign 
the  whole,  or  any  part  thereof,  without  the  consent  of  the 
other,  given  in  writing. 

•        .        .         •        •        •         •        •        ■,•        ■        • 

''Fifteenth.  If  any  monthly  payment  herein  provided  for 
be  not  made  within  sixty  days  after  it  shall  have  become  due, 
and  shall  have  been  demanded  by  written  notice,  delivered 
to  the  treasurer,  or  an  executive  officer  of  the  party  in  default, 
or  if  any  other  covenant  herein  made  shall  not,  after  sixty 
days'  written  notice  of  default  and  demand  made  by  either 
party  in  the  manner  herein  provided,  be  fulfilled  by  the  other 
party,  the  contract  may,  at  the  option  of  the  party  demanding 
such  fulfilment,  be  rescinded,  and  such  rescission  shall  not 
relieve  the  party  in  default  from  liability  for  any  amount  due, 
or  for  damages  for  nonfulfilment  of  such  covenant  or  of  any 
other  covenant. 

"Sixteenth.  If  no  new  agreement  be  made  by  the  par- 
ties hereto,  the  telegraph  company  shall,  at  the  termination 
of  this  contract,  or  at  any  time  hereafter,  upon  receiving 
writter  notice  from  the  railroad  company,  remove,  within 
six  months  from  the  receipt  of  said  notice,  all  of  its  poles 
and  wires,  and  leave  the  property  of  the  railroad  company  in 
good  condition  and  free  from  the  encumbrance  thereof  to 
the  satisfaction  of  the  general  manager  or  other  proper  officer 
of  the  railroad  company,  and  if  not  so  removed  the  railroad 
company  may  remove  them  at  the  expense  of  the  telegraph 
company:  Provided,  however.  That  the  payment  agreed 
to  be  made  by  the  telegraph  company  to  the  railroad  com- 
pany in  the  sixth  clause  hereof,  and  by  the  railroad  company 
in  the  eighth  clause,  shall  not  apply  to  the  said  six  months, 
the  companies  respectively  hereby  expressly  agreeing  to 
waive  the  same." 

The  agreement  contains  the  following  provision: 

"Any  easement  or  right  of  way  heretofore  acquired  by  the 
telegraph  company  upon  any  of  the  roads  embraced  in  this 
agreement,  either  directly  by  contract  or  by  assignment  of 
contracts  or  agreements  made  by  other  companies  with  the 
railroad  company,  or  with  any  of  the  companies  whose  roads 
or  property  are  embraced  in  the  schedule  hereto  attached,  is 
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hereby  relioquisbed  and  abandoDed,  and  the  rights  and  ease- 
ments of  the  telegraph  company  npon  the  right  of  way  of  said 
xaihroad  company  shall  be  such  only  as  are  granted  by  this 
agreement,  and  shall  cease  with  its  termination." 

The  agreement  was  carried  out  and  the  payments  made  as 
provided,  the  last  being   made  on  the  20th  of  June,  1902. 

On  the  14th  of  May,  1902,  the  railroad  company  notified  the 
telegraph  company  in  writing  to  remove  its  poles,  wires,  and 
other  property  from  the  right  of  way  and  property  of  the 
railroad  company  and  of  the  other  companies  mentioned  in 
the  agreement,  within  six  months  from  the  ist  day  of  June, 
1902.  The  notice  stated  that  in  default  of  compliance  the 
railroad  company  would  itself  cause  such  poles,  wires,  and 
other  property  of  the  telegraph  company  to  be  removed  from 
the  right  of  way  at  the  expense  of  the  latter  company. 

It  is  alleged  in  the  bill  that,  by  reason  of  the  facts  set  forth, 
aod  by  reason  of  the  receipt  of  payments  after  the  21st  of 
September,  1901,  and  after  the  notice  of  removal,  the  agree- 
ment was  continued  in  force,  and  that  the  railroad  company 
bad  no  right,  notwithstanding  the  notice  of  May  14,  1902,  to 
remove  or  cause  to  be  removed  from  the  line  of  its  railways 
the  poles,  wires,  and  telegraph  property  of  the  telegraph 
company  at  the  end  of  six  months  from  the  ist  day  of  June, 


It  is  also  alleged  that  the  lines  of  telegraph  have  been 
maintained  and  operated  over  the  lines  of  railway  without 
interfering  with  the  ordinary  use  and  operation  thereof,  or 
the  ordinary  travel  thereon,  and,  as  now  located,  maintained, 
and  operated,  can  be  continued  so  as  not  to  interfere  with  the 
future  operation  and  maintenance  of  the  said  railways,  or  the 
ordinary  travel  upon  them,  subject  only  to  such  slight  changes 
of  some  of  the  poles  of  said  lines  as  may  be  incident  to  the 
construction  of  additional  tracks  upon  said  right  of  way,  or 
shifting  the  tracks  already  existing  on  said  railways. 

May  20,  1902,  the  president  and  general  manager  of  the 
telegraph  company,  in  a  letter  addressed  to  the  president  of 
the  railroad  company,  acknowledged  receipt  of  the  notice  of 
removal  of  May  15,  and  stated  that  he  understood  that 
negotiations  had  been  in  progress  between  the  officers  of  the 
respective  companies  for  a  renewal  of  the  contract  of 
September  20,  1881,  and  declared  that  he  would  be  glad  to 
take  up  the  matter  actively  either  in  New  York  or  in  Phila- 
delphia, at  the  convenience  of  the  president  of  the  railroad 
company.  The  following  day  the  president  of  the  railway 
company  replied,  stating  that  none  of  the  companies  named 
^'desires  to  renew  or  extend  its  contract  with  the  Western 
Union  Telegraph  Company,"  and  that  the  contract  between 
the  companies  had  terminated  under  its  terms  on  the  20th  of 
September,  1901,  and  the  notice  to  the  telegraph  company 
to  remove  its  poles  had  been  given  in  accordance  with  the 
provisions  of  the  contract.    A  willingness  to  discuss  any 
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temporary  arrangement  which  might  be  necessary  during  the 
time  allowed  for  the  removal  of  the  poles  of  the  telegraph 
company  was  expressed..  A  somewhat  lengthy  reply  was 
made,  in  which  the  telegraph  company  claimed  that  since 
some  of  the  contracts  referred  to  by  the  railroad  company 
were  perpetual  in  their  terms,  or  ran  during  the  life  of  the 
parties,  they  could  not  be  terminated  by  one  party  without 
the  consent  of  the  other;  asserted  a  right,  under  the  laws  of 
Congress  and  the  laws  and  Constitution  of  the  state  of  Pena- 
sylvania,  to  maintain  and  operate  its  lines  of  telegraph  on 
the  railroad  company's  roads,  subject  only,  at  most,  to  make 
a  fair  and  reasonable  compensation  for  such  right,  which  it 
offered  to  pay,  and  requested,  if  the  railroad  company  de- 
clined to  contract  further  with  it,  a  meeting  for  the  purpose 
of  agreeing  upon  the  amount  of  such  compensation,  or  to 
submit  the  matter  to  arbitration.  The  railroad  company  re- 
plied that  the  meeting  requested  would  be  useless,  as  the 
telegraph  company  asserted  rights  upon  the  lines  of  the  rail- 
road company  which  could  not  be  conceded.  It  was  stated 
in  the  reply  that  the  railroad  compacy  bad  agreed  and  con- 
tracted with  the  Postal  Telegraph  Cable  Company  covering 
the  railroads  included  in  the  contract  with  the  telegraph  com- 
pany, and  that  the  Postal  Telegraph  Cable  Company  would 
immediately  commence  transacting  a  commercial  telegraph 
business  at  the  stations  of  the  railroad  company.  The  rail- 
road company  offered  to  permit  the  telegraph  company  to  do 
business  at  the  railroad  stations  until  September  30  next 
ensuing  (1902);  and  for  the  purpose  of  avoiding  unnecessary 
loss  to  the  telegraph  company,  incident  to  the  removal  of  its 
poles,  the  railroad  company  expressed  a  willingness  to  pur- 
chase, at  a  fair  valuation,  such  of  the  lines  as  it  could  make 
use  of. 

It  is  alleged  in  the  bill  that  the  notice  given  to  the  tele- 
graph company  to  remove  its  poles  from  the  railroads,  and 
the  refusal  of  the  railroad  company  to  negotiate  further  with 
the  telegraph  company,  were  not  induced  from  any  compul- 
sion or  necessity  to  use  the  space  occupied  by  the  telegraph 
lines,  but  that  the  purpose  of  the  railroad  company  is  to 
place  upon  the  lines  of  railway  telegraph  lines  to  be  owned  or 
used  by  another  telegraph  company;  and  it  is  alleged  that 
the  lines  of  the  telegraph  company  will  not  interfere  with 
the  ordinary  travel  and  use  of  the  railways. 

The  directors  of  the  telegraph  company  accepted  the  act  of 
July  24,  1866,  and  filed  an  acceptance  with  the  Postmaster 
General  of  the  United  States  June  8.  1867. 

The  acts  of  Congress  hereinafter  mentioned  and  set  out 
are  referred  to  in  the  bill,  and  a  full  compliance  therewith 
alleged,  whereby,  it  is  further  alleged,  the  telegraph  compan]r 
became  and  is  entitled  to  maintain  its  lines  on  the  railroads 
of  the  railroad  company  upon  paying  just  compensation,  the 
payment  of  which  was  offered.    The  prayer  is  that  the  court 
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order  and  decree  the  amouDt  of  compensation  to  be  paid  by 
the  telegraph  company,  or,  if  the  conrt  order  compensation 
to  be  ascertained  at  law,  it  then  be  decreed  that  upon  pay- 
ment of  sach  compensation  a  perpetual  injunction  issue. 

A  preliminary  injunction  was  ordered.  120  Fed.  981.  It 
was  reversed  by  the  circuit  court  of  appeals.  59  C.  C.  A. 
113,  123  Fed.  33. 

A  controversy  ensued  upon  the  form  of  the  decree.  The 
circuit  court  of  appeals  simply  reversed  the  order  of  the  cir- 
cnit  court  granting  a  preliminary  injunction.  The  telegraph 
company  moved  that  the  decree  be  modified  so  as  to  direct 
the  dismissal  of  the  bill.  The  motion  was  refused,  and 
the  telegraph  company  took  an  appeal  to  this  court.  Subse- 
quently the  circuit  court  sua  sponte  entered  an  order  dis- 
missing the  bill,  and  the  telegraph  company  appealed  there- 
from to  the  circuit  court  of  appeals.  The  case  was  then 
removed  to  this  court  by  certiorari. 

Messrs.  H.  D.  Estabrook,  Rush  Taggart,  John  F.  Dillon, 
and  Richard  Vliet  Lindabury  for  the  Western  Union  Tele- 
graph Company. 

Mr.  Jotin  G.  Johnson  for  the  railroad  company. 

MR.  JUSTICE  McKENNA,  after  stating  the  case  at 
above,  delivered  the  opinion  of  the  court: 

By  an  act  of  Congress  approved  July  7,  1838  [$  Stat,  at 
L..  271,  chap.  172]  and  by  subsequent  acts  (March  3,  1853,  <o 
Stat,  at  L.  255,  chap.  146;  Rev.  Stat.  §  3964,  U.  S.  Comp. 
Stat.  1901,  p.  2707;  June  8,  1872  [17  Stat,  at  L.  283,  chap. 
33St])  railroads  within  the  limits  of  the  United  States  were 
made  post  routes  or  roads. 

By  act  of  March  i,  1884,  it  is  provided  ^^that  all  public 
roads  and  highways,  while  kept  up  and  maintained  as  such, 
are  hereby  declared  to  be  post  routes."  23  Stat,  at  L.  3, 
chap.  9,  U.  S.  Comp.  Stat.  1901,  p.  2708. 

The  act  of  1866  is  as  follows: 

^^ Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled. 
That  any  telegraph  company  now  organized,  or  which  may 
hereafter  be  organized  under  the  laws  of  any  state  in  this 
Union,  shall  have  the  right  to  construct,  maintain,  and 
operate  lines  of  telegraph  through  and  over  any  portion  of 
the  public  domain  of  the  United  States,  over  and  along  any  of 
the  military  or  post  roads  of  the  United  States  which  have 
been  or  may  hereafter  be  declared  such  by  act  of  Congress, 
and  over,  under,  or  across  the  navigable  streams  or  waters  of 
the  United  States:  Provided,  That  such  lines  of  telegraph 
shall  be  so  constructed  and  maintained  as  not  to  obstruct  the 
navigation  of  such  streams  and  waters,  or  interfere  with  the 
ordinary  travel  on  such  military  or  post  roads.  And  any  of 
said  companies  shall  have  the  right  to  take  and  use  from  such 
public  lands  the  necessary  stone,  timber,  and  other  materials 
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for  its  posts,  piers»  stations,  and  other  needful  uses  in  the 
construction,  maintenance,  and  operation  of  said  line  of 
telegraph,  and  may  pre-empt  and  use  such  portion  of  the  un- 
occupied public  land  subject  to  pre-emption,  through  which 
its  said  lines  of  telegraph  may  be  located,  as  may  be  nec- 
essary for  its  stations,  not  exceeding  forty  acres  for  each  sta- 
tion; but  such  stations  shall  not  be  within  fifteen  miles  of 
each  other. 

"Sec.  2.  And  be  it  further  enacted,  That  telegraphic  com- 
munications between  the  several  departments  of  the  govern- 
ment of  the  United  States  and  their  officers  and  agents  shall, 
in  their  transmission  over  the  lines  of  any  of  said  companies, 
have  priority  over  all  other  business,  and  shall  be  sent  at 
rates  to  be  annually  fixed  by  the  Postmaster  General. 

'^Sec.  3.  And  be  it  further  enacted.  That  the  rights  and 
privileges  hereby  granted  shall  not  be  transferred  by  any 
company  acting  under  this  act,  to  any  other  corporation, 
association,  or  person:  Provided,  however.  That  the  United 
States  may  at  any  time  after  the  expiration  of  five  years 
from  the  passage  of  this  act,  for  postal,  military,  or  other 
purposes,  purchase  all  the  telegraph  lines,  property,  and 
effects  of  any  or  all  of  said  companies  at  an  appraised  value, 
to  be  ascertained  by  five  competent,  disinterested  persons, 
two  of  whom  shall  be  selected  by  the  Postmaster  General  of 
the  United  States,  two  by  the  company  interested,  and  one 
by  the  four  so  previously  selected. 

"Sec.  4.  And  be  it  further  enacted.  That  before  any  tele- 
graph company  shall  exercise  any  of  the  powers  or  privileges 
conferred  by  this  act,  such  company  shall  file  their  written 
acceptance,  with  the  Postmaster  General,  of  the  restrictions 
and  obligations  required  by  this  act." 

The  construction  of  this  act  is  the  fundamental  question 
in  the  case.  The  telegraph  company  contends  that  the  nec- 
essary implication  from  the  provisions  of  the  act  is  that  tele- 
graph companies  may  enter  and  appropriate  for  their  poles  and 
lines  a  part  of  the  rights  of  way  of  railroads  in  invitum  upon 
paying  just  compensation.  In  other  words,  that  the  act  in- 
vests telegraph  companies  with  the  right  of  eminent  domain. 
The  railroad  company  denies  this  construction,  and  asserts 
that  the  act  gives  the  consent  of  the  government  to  telegraph 
companies  to  construct  lines  through  its  public  domain  and 
over  and  along  its  military  and  post  road?,  which  are  not  the 
property  of  private  corporations,  and  across  navigable  streams 
and  waters.  The  act  gives  no  right,  the  railroad  company 
contends,  to  appropiate  private  property,  but  is  an  exercise 
by  Congress  of  the  national  power  over  interstate  commerce  to 
secure  telegraph  companies  from  ^'hostile  state  legislation  or 
contracts  violative  of  an  announced  public  policy."  In 
other  words,  the  contention  of  the  railroad  company  is  that, 
after  the  act  of  1866  was  passed,  it  ''became  impossible  for 
the  states,  by  any  legislation,  to  exclude  telegraph  companies 
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from  the  post  roads. ' '  The  cootentioos  of  the  parties  are 
opposed,  therefore,  only  as  to  the  degree  of  right  conferred 
by  the  act.  It  is  asserted  by  one  party,  and  unqualifiedly 
admitted  by  the  other,  that  Congress  has  power  to  grant  the 
power  of  eminent  domain  to  corporations  organized  for 
national  purposes,  and  the  arguments  of  the  parties  are 
addressed  only  to  the  considerations  which  serve  to  determine 
the  intention  of  Congress.  Both  parties  also  claim  authority 
for  their  respective  contentions. 

I.  The  act  of  1866  came  before  this  court  for  consideration 
over  twenty-five  years  ago,  in  Pensacola  Teleg.  Co.  v.  Western 
U.  Teleg:  Co.,  96  U.  S.  i,  24  L.  Ed.  708.  The  language  of  the 
court  defining  the  rights  conferred  by  the  act  has  recently 
been  repeated  and  sanctioned  in  Western  U.  Teleg.  Co.  v. 
Ann  Arbor  R.  Co.,  178  U.  S.  239,  44  L.  Ed.  1052,  20  Sup.  Ct. 
Rep.  867.  In  both  cases  the  judgment  of  the  court  was  ad- 
verse to  the  rights  claimed  under  that  act  by  the  telegraph 
company  in  the  case  at  bar.  A  review  of  those  cases,  there- 
fore, and  a  consideration  of  the  arguments  directed  against 
them  and  in  support  of  them  will  constitute  the  most  appro- 
priate discussion  of  the  questions  now  presented,  and  apply 
immediately  to  their  solution  the  authority  of  this  court. 

In  Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co.,  96  U.  S. 
I,  24  L.  Ed.  708,  the  legislature  of  Florida  in  1866  granted 
to  the  Pensacola  Telegraph  Company  ''the  sole  and  exclusive 
privilege  and  right''  of  maintaining  and  operating  lines  of 
telegraph  through  certain  counties  of  the  state.  In  1872  the 
property  of  the  Alabama  &  Florida  Railroad  Company  was 
transferred  to  the  Pensacola  &  Louisville  Railroad  Company. 
On  the  14th  of  February,  1873,  the  legislature  of  Florida 
passed  an  act,  which  was  amended  in  1874  authorizing  the 
last-named  company  to  construct  and  maintain  a  telegraph 
line  along  its  railroad,  and  to  connect  with  lines  in  and  out  of 
the  state.  This  was  in  the  territory  embraced  by  the  exclu- 
sive grant  to  the  Pensacola  Telegraph  Company. 

On  the  24th  of  June,  1874,  the  Pensacola  &  Louisville  Rail- 
road Company  granted  to  the  Western  Union  Telegraph 
Company  the  right  to  erect  a  telegraph  line  upon  its  right  of 
way,  and  transferred  to  it  all  the  rights  and  privileges  con- 
ferred by  the  act  of  February,  1873,  and  1874.  The  Western 
Union  Company  immediately  commenced  the  erection  of  the 
line,  but  before  its  completion  the  Pensacola  Telegraph  Com- 
pany filed  a  bill  to  enjoin  the  work,  on  account  of  the  alleged 
exclusive  right  of  that  company  under  its  charter.  Upon  the 
hearing  a  decree  was  passed  dismissing  the  bill,  and  an 
appeal  was  taken  to  this  court.  The  Western  Union  Tele- 
graph Company  had  accepted  the  act  of  1866,  and  claimed  to 
erect  and  maintain  a  telegraph  line  under  its  agreement  with 
the  Pensacola  &  Louisville  Railroad  Company,  and  under  the 
provisions  of  that  act.  The  case,  therefore,  presented  an 
issue  between  rights  asserted  under  a  statute  of  Florida  and 
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rights  given  and  protected  by  the  act  of  i866.  Theissne  was 
important.  The  act  of  i866  was  presented  for  the  first  time 
for  interpretation,  and  upon  it  depended  not  only  the  private 
rights  of  the  contending  companies,  but  the  more  serioas 
conflict  of  powers  derived  from  the  national  and  state  gov- 
ernments. The  questions,  therefore,  whicb  bore  on  these 
issues  called  for,  and,  it  is  evident  from  the  opinion  of  the 
court,  received,  careful  attention. 

The  first  of  these  questions  was  whether  the  act  of  i866 
was  a  grant  to  telegraph  companies  of  portions  of  the  public 
domain  and  of  rights  in  the  public  domain,  or  a  grant  of 
rights  having  a  broader  field  of  exercise, — a  grant  of  rights 
having  operation  and  to  be  exercised  throughout  the  whole 
of  the  United  States.  There  was  a  marked  diflerence  in  the 
rights  contended  for,  and  they  depended  upon  different 
powers.  In  the  public  domain  the  government  was  pro- 
prietor as  well  as  sovereign,  elsewhere  only  sovereign,  and  on 
its  powers  as  sovereign  there  were  limitations,  arising  not 
only  from  the  rights  of  the  states,  but  rising  from  the  owner- 
ship of  private  property  and  the  necessity  of  a  grant  of  emi- 
nent domain  to  appropriate  it.  These  limitations  were  of 
consequence  in  fixing  exactly  the  rights  conferred  by  the  act 
of  i866,  and  were  regarded?  by  the  court  in  its  construction  ot 
that  act. 

The  court  declared,  through  Chief  Justice  Waite,  that  the 
act  of  1 866  was  an  exercise  of  the  power  of  Congress  over 
interstate  commerce,  and  the  power  to  establish  postoffices 
and  post  roads,  and,  like  other  powers  of  the  national  govern- 
ment, could  be  exercised  ''upon  every  foot  of  territory  under 
its  jurisdiction."  It  was  held,  therefore,  that  the  act  was 
not  a  grant  of  rights  only  in  the  public  domain,  and  the 
character  of  the  rights  was  made  unmistakable.  The  statute, 
the  court  said,  "in  effect  amounts  to  a  prohibition  of  all  state 
monopolies"  in  commercial  intercourse  by  telegraph.  This 
is  expressed  more  than  once  as  the  fundamental  idea  and 
sole  purpose  of  the  statute.  The  court  further  said:  ''It 
[the  statute]  substantially  declares,  in  the  interest  of  com- 
merce and  the  convenient  transmission  of  intelligence  from 
place  to  place  by  the  government  of  the  United  States  and 
its  citizens,  that  the  erection  of  telegraph  lines  shall,  so 
far  as  state  interference  is  concerned,  be  free  to  all  who  will 
submit  to  the  conditions  imposed  by  Congress,  and  that  cor- 
porations organized  under  the  laws  of  one  state  for  construct- 
ing and  operating  telegraph  lines  shall  not  be  excluded  by 
another  from  prosecuting  their  business  within  its  jurisdic- 
tion, if  they  accept  the  terms  proposed  by  the  national 
government  for  this  national  privilege.  To  this  extent,  cer- 
tainly, the  statute  is  a  legitimate  regulation  of  commercial 
intercourse  among  the  states,  and  is  appropriate  legislation 
to  carry  into  execution  the  powers  of  Congress  over  the  pos- 
tal service." 
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And  this  constraction,  making  the  act  of  i866  merely  an 
exercise  of  national  power  to  withdraw  from  state  control  or 
interference  commercial  intercourse  by  telegraph,  is  farther 
emphasized  in  the  opinion  and  the  objections  to  it  com- 
pletely answered,  which  were  based  on  the  ownership  of  the 
post  roads  by  individuals  or  corporations,  and  the  necessity 
of  ioiplying  a  grant  of  the  power  of  eminent  domain  to  tele- 
graph companies  to  appropriate  them.     The  court  said: 

''It  [the  act  of  i866]  gives  no  foreign  corporation  the  right 
to  enter  upon  private  property  without  the  consent  of  the 
owner,  and  erect  the  necessary  structures  for  its  business; 
bat  it  does  provide  that,  whenever  the  consent  of  the  owner 
is  obtained,  no  state  legislation  shall  prevent  the  occupation 
of  post  roads  for  telegraph  purposes  by  such  corporations  as 
are  willing  to  avail  themselves  of  its  privileges." 

And  again : 

''No  question  arises  as  to  the  authority  of  Congress  to 
provide  for  the  appropriation  of  private  property  to  the  uses 
of  the  telefijaph,  for  no  such  attempt  has  been  made.  The 
nse  of  public  property  alone  is  granted.  If  private  property 
is  required,  it  must,  so  far  as  the  present  legislation  is  con- 
cerned, be  obtained  by  private  arrangement  with  its  owner. 
No  compulsory  proceedings  are  authorized.  State  sover- 
eignty under  the  Constitution  is  not  interferred  with.  Only 
national  privileges  are  granted." 

This  language  and  the  distinctions  imported  by  it  were 
approved  in  Western  U.  Teleg.  Co.  v.  Ann  Arbor  R.  Co.,  178 
U.  S.  239,  44  L.  Ed.  1052,  20  Sup.  Ct.  Rep.  867.  It  was  a 
bill  in  equity  filed  in  the  circuit  court  of  Benzie  connty, 
Michigan,  by  a  telegraph  company  against  a  railway  com- 
pany to  restrain  the  latter  from  interfering  with  the  rights  of 
the  telegraph  company  in  a  certain  telegraph  line  along  the 
right  of  way  of  the  railroad.  It  was  removed  to  the  circuit 
court  of  the  United  States.  The  circuit  court  dismissed  the 
bill,  and  its  action  was  affirmed  by  the  circuit  court  of 
appeals.  33  C.  C.  A.  113,  61  U.  S.  App.  741,  90  Fed.  379. 
The  Western  Union  Telegraph  Company  brought  the  case 
here.  The  decrees  of  both  courts  were  reversed,  and  the 
case  remanded  to  the  circuit  court,  with  directions  to  remand 
the  case  to  the  state  court.  This  was  decreed  on  the  ground 
that,  by  the  statement  of  the  complainant's  (telegraph  com- 
pany) own  case,  it  was  cot  brought  "within  the  category  of 
cases  arising  uader  the  laws  or  Constitution  of  the  United 
States.''  We  said  that  the  bill  was  in  effect  for  the  specific 
performance  of  a  contract.  "It  is  not  argued,"  we  said,  by 
the  Chief  Justice,  "by  counsel  for  the  telegraph  company 
that  the  telegraph  company  had  any  right  under  the  statute, 
and  independently  of  the  contract,  to  maintain  and  operate 
this  telegraph  line  over  the  railroad  company's  property; 
and  it  has  been  long  settled  that  that  statute  did  not  confer 
on  telegraph  companies  the  right  to  enter  on  private  prop- 


490       Vol  is  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S 

Western  Union  Tel.  Co.  v,  Pennsylvania  R.  Co 

erty  witboat  the  consent  of  the  owner,  and  erect  the  nec- 
essary structures  for  their  business;  but  it  does  provide  that, 
whenever  the  consent  of  the  owner  is  obtained,  no  state 
legislation  shall  prevent  the  occupation  of  post  roads  for 
telegraph  purposes  by  such  corporations  as  are  willing  to 
avail  themselves  of  its  privileges.'' 

And  further:  '^As  we  have  said,  it  was  not  asserted  in 
argument  that  the  telegraph  company  had  the  right,  inde- 
pendently of  the  contract,  to  maintain  its  line  on  the  railroad 
company's  property,  and,  in  view  of  the  settled  construction 
of  the  statute,  we  could  not  permit  such  a  contention  to  be 
recognized  as  the  basis  of  iurisdiction."  In  other  words,  by 
the  decision  in  the  Pensacola  Case  no  such  Federal  question 
remained  to  be  based  on  the  act  of  1866. 

Counsel,  however,  pronounce  the  extracts  quoted  from  the 
Pensacola  Case  and  their  repetition  in  the  Ann  Arbor  Case  as 
dicto,  and  urge,  besides,  that  the  irresistible  logic  of  other 
cases  overthrows  the  authority  of  both.  Neither  proposition 
is  tenable.  We  have  said  enough  to  demonstrate  that  the 
language  we  have  quoted  was  the  deliberate  resolution  of  the 
court,  and  we  might  content  ourselves  by  observing  that,  as 
the  Ann  Arbor  Case  is  the  last  expression  of  this  court  inter- 
preting the  act  of  1866,  prior  cases,  if  not  reconcilable  with 
its  exposition  of  that  act,  are  superseded.  We  think  they 
are  so  reconcilable. 

One  of  the  cases  which  is  relied  on  (Western  U.  Teleg. 
Co.  v.  Atty.  Gen.  125  U.  S.  530,  31  L.  Ed.  790,  8  Sup.  Ct. 
Rep.  961,  asserted  the  very  valuable  right  obtained  by  tele- 
graph companies  under  the  act  of  1866,  and  vindicated  it 
against  a  statute  of  Massachusetts,  which  provided  for  an  in- 
junction against  the  prosecution  of  business  by  the  company 
as  a  means  of  enforcing  the  payment  of  taxes.  This  is  the 
very  essence  of  the  efiect  given  to  the  act  of  1866  by  the 
Pensacola  and  Ann  Arbor  Cases.  The  telegraph  company 
was  in  occupation  of  the  post  roads  of  the  state  of  Mass- 
achusetts, whether  railroads  or  the  ordinary  highways  does 
not  appear.  Its  right  to  be  there  was  not  controverted,  and 
how  it  got  there  was  of  no  consequence.  Its  right  to  do 
business  after  and  during  such  occupation  was  involved  and 
was  decided,  and  to  this  right  the  language  of  the  court  was 
addressed,  and  receives  limitation  from  it.  The  language  of 
the  court  was  substantially  the  same  as  that  of  the  act  of 
Congress.  It  enforced  the  right  given  by  that  act,  and  gave 
to  the  telegraph  company  the  protection  of  the  national 
power  and  supremacy,  and  difiers  only  in  the  instance,  not  in 
the  principle,  declared  in  the  Pensacola  Case.  The  telegraph 
company,  indeed,  sought  for  more  than  the  mere  exercise  of 
a  right.  It  sought  to  turn  the  act  of  1866  from  a  mere  per- 
mission to  exercise  a  right  to  the  creation  of  such  an  instru- 
mentality of  the  national  government  as  to  be  exempt  from 
state  taxation.     The  court  rejected  tdat  view. 
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So  also  must  be  limited  the  language  in  Western  U.  Teleg. 
Co.  V.  Texas,  105  U.  S.  460,  26  L.  Ed.  1067,  and  United 
States  V.  Union  P.  R.  Co.,  160  U.  S.  i,  40  L.  Ed.  319,  16 
Sup.  Ct.  Rep.  190.  In  the  first  tfae  distinction  whicfa  was 
necessary  to  make  was  between  intra-  and  inter-state  com- 
merce, and  to  determine  what  rights  as  to  the  latter  were  con- 
ferred by  the  act  of  1866.  In  the  second  case  the  efficacy  of 
the  act  to  prevent  binding  contracts  against  its  policy  was 
involved.  The  case  called  for  that,  but  no  more,  as  far  as  the 
act  of  1866  was  concerned.  Such  an  agreement  was  set  up, 
and  under  it  the  Western  Union  Telegraph  Company  claimed 
the  right  to  exclude  all  other  telegraph  companies  from  the 
toadway  of  the  railway  company,  nothwithstanding  the  act  of 
1866.  Mr.  Justice  Harlan,  speaking  for  the  court,  said  that 
snch  an  agreement  'directly  tended  to  make  the  act  of  July 
24«  1866,  ineffectual,  and  was,  therefore,  hostile  to  the  object 
contemplated  by  Congress.  Pensacola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.,  96  U.  S.  i.  11,  24  L.  Ed.  708,  711." 

We  need  not  dissent  from  these  views,  or  qualify  the  gen- 
eral language  by  which  they  were  amplified  and  supported. 
Whatever  rights  were  granted  by  the  act  of  1866  were  granted 
to  all  telegraph  companies,  and  could  not  be  defeated  by  a 
binding  contract  with  some  one  company ;  nor  could  such  an 
agreement  be  used  to  evade  or  escape  the  commands  of  the 
statute  constituting  the  Union  Pacific  Railway,  passed  in 
1862  [12  Stat,  at  L.  489,  chap.  120],  or  the  supplementary  act 
of  1888  [25  Stat,  at  L.  382,  chap.  772,  U.  S.  Comp.  Stat. 
1901,  p.  3583],  which  was  passed  by  virtue  of  a  power  re- 
served in  the  act  of  1862.  The  suit  was  brought  to  enforce 
the  duties  and  obligations  imposed  by  those  statutes  on  the 
railway  company.  The  statutes  are  quoted  in  the  opinion, 
and  the  act  of  1866  is  referred  to  only  as  reinforcing  tde  pro- 
visions of  the  statute  of  1862.  Ic  was  only  necessary,  there- 
fore, to  declare  the  policy  of  the  act  of  1866  as  a  grant  of 
right  to  all  telegraph  companies.  The  consideration  of  the 
court  was  not  directed  to  anything  else.  The  extent  of  the 
rights  granted  as  presented  in  the  case  at  bar  could  not  have 
been  in  contemplation.  They  were  not  in  issue,  and  it  could 
not  have  been  intended  to  anticipate  and  decide  the  con- 
troversies which  might  be  based  upon  them. 

St.  Louis  v.  Western  U.  Teleg.  Co.,  148  U.  S.  93,  37  L. 
Ed.  381,  13  Sup.  Ct.  Rep.  485.  is  also  urged  by  the  telegraph 
company  as  inconsistent  with  the  Ann  Arbor  Case.  It  is 
clearly  not  so.  The  case  involved  the  validity  of  a  charge 
orrentalmadeby  thecity  of  St.  Louis  for  the  use  of  its  streets 
by  the  telegraph  company.  The  charge  was  imposed  by  the 
same  ordinance  that  gave  permission  to  the  telegraph  com- 
pany to  occupy  the  streets  of  the  city.  The  telegraph  com- 
pany resisted  the  charge  upon  several  grounds,  among  which 
were  the  provisions  of  the  act  of  1866,  and  its  acceptance  by 
the  company.     The  charge  was  held  to  be  a  valid  one,  but 


492       Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S 

Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co 

on  no  ground  which  involved  the  consideration  of  the  right 
of  the  telegraph  company  to  occupy  the  streets.  The  right 
was  not  disputed.  The  ordinance  of  the  city  conferred  it. 
The  claim  made  under  the  act  of  i866  was  that  it  exempted 
the  telegraph  company  from  a  payment  of  any  compensa- 
tion. But  compensation  was  decreed  on  the  ground  that  the 
franchise  or  privilege  granted  by  the  act  of  i866  could  only 
be  exercised  in  subordination  to  public  as  well  as  private 
rights,  and»  as  entry  upon  the  latter  could  only  be  made  upon 
the  payment  of  just  compensation,  entry  upon  the  former 
was  subject  to  the  same  payment.  This  was  all  that  was 
necessary  to  decide  to  sustain  the  charge  made  by  the  city. 
In  other  words,  it  was  all  that  was  necessary  to  decide  to 
meet  the  extreme  contention  made  by  the  telegraph  com- 
pany, that  under  the  act  of  i866  it  was  entitled  to  occupy  the 
streets  without  charge,  notwithstanding  its  occupation  was 
exclusive  and  permanent,  as  the  court  said  it  was.  It  is 
manifest,  to  hold  that  there  can  be  no  entry  upon  property 
without  payment  of  compensations  is  not  to  decide  that  such 
entry  can  be  made  upon  tender  of  compensation.  Certainly, 
as  to  private  property  or  rights,  the  nonconsent  of  the  owner 
is  a  factor  to  be  dealt  with.  Nonconsent,  if  resolute,  can 
only  be  overcome  by  power  conferred  by  law ;  in  other  words, 
by  the  exercise  of  eminent  domain.  The  act  of  i866  was  not 
considered  in  that  regard. 

By  this  review  of  the  cases  it  is  evidence  that  there  is  no 
inconsistency  between  them  and  the  Pensacola  Case  and  the 
Ann  Arbor  Case,  and  we  are  brought  to  the  discussion  of  the 
general  considerations  urged  against  the  latter  cases.  Con- 
strued as  they  construe  the  act  of  i866,  it  becomes  meaning- 
less, counsel  say.  If  the  act  grants  no  rights,  it  is  urged, 
except  by  permission  of  the  railroad  companies,  it  confers  no 
more  than  can  be  obtained  from  the  railroad  companies.  The 
objection  is  best  answered  by  examples.  The  telegraph 
company  had  such  permission  in  the  Pensacola  Case.  It 
needed,  however,  the  act  of  i866  to  make  its  exercise 
efiectual  against  the  legislation  of  the  state  of  Florida.  In 
the  Union  Pacific  Case  a  claim  of  a  monopoly  by  one  tele- 
graph company  was  answered  by  the  act  construed  as  a  grant 
of  rights  to  all  companies.  These  examples  show  important 
results  achieved  by  the  act,  and  the  principles  of  the  cases 
may  come  to  be  applied  to  prevent  other  hostile  action  of 
states  or  individuals. 

This  court,  when  it  came  to  consider  the  act  of  i866  in  the 
Pensacola  Case,  was  confronted,  as  we  are  confronted  now, 
with  the  serious  nature  of  the  right  of  eminent  domain.  It 
is  indeed  "inseparable  from  sovereignty,"  but  it  is  accom- 
panied and  restrained  by  inexorable  limitations.  The 
property  taken  must  be  for  a  public  use,  and  there  must 
be  compensation  made  for  it,  and  compensation,  whether 
it    be    regarded    as    part    of    the  power  or  a  limitation 
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open  the  power,  is  so  far  essential  that  the  absence 
of  a  provision  for  it  has  been  regarded  as  important 
in  determining  the  intention  of  the  legislature  when  a 
grant  of  snch  power  is  claimed,  i  Lewis,  Em.  Dom.  §  240, 
and  cases  cited.  We  said  in  Sweet  v.  Recbel,  159  U.  S.  399, 
40  L.  Ed.  196,  16  Sup.  Ct.  Rep.  48,  by  Mr.  Justice  Harlan: 
''It  is  a  condition  precedent  to  the  exercise  of  such  power 
[eminent  domain]  that  the  statute  make  provision  for  reason- 
able compensation  to  the  owner."  Many  state  cases  were 
cited,  and  also  Cherokee  Nation  v.  Southern  Kansas  R.  Co., 
135  U.  S.  641,  34  L.  Ed.  295>  10  Sup.  Ct.  Rep.  965.  The  act 
of  Congress  under  review  in  the  latter  case,  it  was  contended, 
did  not  provide  for  compensation  for  the  property  taken.  In 
reply,  Mr.  Justice  Harlan,  delivering  the  opinion  of  the  court, 
said:  ''The  objection  to  the  act  cannot  be  sustained.  The 
Constitution  declares  that  private  property  shall  not  be 
taken 'for  public  use  without  just  compensation.'  It  does 
not  provide  or  require  that  compensation  shall  be  actually 
paid  in  advance  of  the  occupancy  of  the  land  to  be  taken. 
But  the  owner  is  entitled  to  reasonable,  certain,  and  adequate 
provision  for  obtaining  compensation  before  his  occupancy 
is  disturbed.  Whether  a  particular  provision  be  sufficient  to 
secnre  the  compensation  to  which,  under  the  Constitution, 
he  is  entitled,  is  sometimes  a  question  of  difficulty."  The 
requirements  of  the  Constitution  were  held  to  be  fully  met 
because  the  act  which  was  under  consideration  provided 
that,  before  the  railway  which  was  authorized  should  be  con- 
structed through  any  of  the  lands  proposed  to  be  taken,  full 
compensation  should  be  made  to  the  owner  for  all  property 
taken,  or  damage  done  by  reason  of  the  construction  of  the 
road,  and  in  the  event  of  an  appeal  from  the  finding  of  the 
referee  the  railway  company  should  pay  into  court  double 
the  amount  of  the  award  to  abide  the  judgment. 

In  Kohl  V.  United  States,  91  U.  S.  367,  23  L.  Ed.  449, 
acts  of  Congress  were  considered,  one  providing  for  the 
acquisition  of  a  site  for  a  public  building,  the  other  an  appro- 
priation act.  The  appropriation  made  by  the  latter  was  "for 
the  purchase,  at  a  private  sale  or  by  condemnation,  of  ground 
for  a  site"  for  the  building.  The  real  controversy  in  the  case 
was  whether  the  acts  of  Congress  intended  the  site  to  be 
obtained  under  the  authority  of  the  state  government  in  the 
exercise  of  its  power  of  eminent  domain,  or  by  the  United 
States  government  in  its  own  right  and  by  virtue  of  its  own 
eminent  domain.  The  court  held  the  latter,  and,  comment- 
ing on  the  sufficiency  of  the  acts  to  give  the  right,  said : 
"The  authority  here  given  [the  first  act]  was  to  purchase.  If 
that  were  all,  it  might  be  doubted  whether  the  right  of  emi- 
nent domain  was  intended  to  be  invoked.  .  .  .  That  Con- 
gress intended  more  than  this  is  evident,  however,  in  view 
of  the  subsequent  and  amendatory  act  passed  June  10,  1872 
[17  Stat,  at  L.  352,  chap.  415,  U.  S.  Comp.  Stat.  1901,  p.  2457], 
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which  made  an  appropriation  'for  the  purchase,  at  private 
sale  or  by  condemnation,  of  the  ground  for  a  site'  for  the 
buildings." 

But  in  the  act  of  July,  1866,  there  is  not  a  word  which  pro- 
vides for  condemnation  or  compensation.  The  rule  that  when 
a  right  is  given  all  the  means  of  exercising  it  are  given  does 
not,  as  we  have  seen,  apply  to  the  extent  contended  for  by 
the  telegraph  company.  The  exercise  of  the  power  of 
eminent  domain  is  against  common  right.  It  subverts  the 
usual  attributes  of  the  ownership  of  property.  It  must, 
therefore,  be  given  in  express  terms  or  by  necessary  implica- 
tion; and  this  was  the  reasoning  in  the  Pensacola  Case,  and 
applied  directly  to  the  act  of  1866.  We  may  repeat  the  lan- 
guage of  the  court:  ''If  private  property  is  required  it  must, 
so  far  as  the  present  legislation  is  concerned,  be  obtained  by 
private  arrangement  with  its  owner.  No  compulsory  pro- 
ceedings are  authorized." 

In  Sweet  v.  Rechel,  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.,  and  Kohl  v.  United  States,  the  property 
to  which  the  constitutional  protection  was  applied  was 
property  in  private  use.  Their  doctrine  applies  as  well  to 
private  property  devoted  to  a  public  use.  There  is  no 
difference  whatever  in  principle  arising  from  the  difference 
in  the  uses.  A  railroad  right  of  way  is  a  very  substantial 
thing.  It  is  more  than  a  mere  right  of  passage.  It  is  more 
than  an  easement.  We  discussed  its  character  in  New 
Mexico  V.  United  States  Trust  Co.,  172  U.  S.  171,  43  L.  Ed. 
407,  19  Sup.  Ct.  Rep.  128.  We  there  said  that  if  a  railroad's 
right  of  way  was  an  easement  it  was  "one  having  the  attri- 
butes of  the  fee,  perpetuity  and  exclusive  use  and  possession; 
also  the  remedies  of  the  fee,  and,  like  it,  corporeal,  not  in- 
corporeal, property."  And  we  drew  Support  for  this  from  a 
New  Jersey  case,  in  which  state  the  rights  of  way  in  the  case 
at  bar  are  situated.  We  quoted  New  York,  S.  &  W.  R.  Co. 
V.  Trimmer,  53  N.  J.  L.  i,  3,  20  Atl.  761,  as  follows:  "Un- 
like the  use  of  a  private  way, — that  is,  discontinuous,  — the 
use  of  land  condemned  by  a  railroad  company  is  perpetual  and 
continuous.''  And  it  is  held  in  Pennsylvania  "that  a  rail- 
way company  is  a  purchaser,  in  consideration  of  public 
accommodation  and  convenience,  of  the  exclusive  possession 
of  the  ground  paid  for  to  the  proprietors  of  it."  Philadel- 
phia &  R.  R.  Co.  V.  Hummell,  44  Pa.  375,  84  Am.  Dec.  457. 
It  is  "a  fee  in  the  surface  and  so  much  beneath  as  may  be 
necessary  for  support.  .  .  .  But  whatever  it  may  be  called, 
it  is,  in  substance,  an  interest  in  the  land,  special  and 
exclusive  in  its  nature."  Pennsylvania  S.Valley  R.  Co,  v. 
Reading  Paper  Mills,  149  Pa.  18,  4  Atl.  205;  Philadelphia  v. 
Ward,  174  Pa.  45.  34  Atl.  458;  Pittsburg,  Ft.  W.  &  C.  O.  R. 
Co.  V.  Peet,  152  Pa.  488,  19  L.  R.  A.  467,  25  Atl.  612. 

A  railroad's  right  of  way  has,  therefore,  the  substantiality 
of  the  fee,  and  it  is  private  property,  even  to  the  public,  in 
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all  else  but  an  interest  and  benefit  in  its  uses.  It  cannot  be 
invaded  without  guilt  of  trespass.  It  cannot  be  appropriated 
in  whole  or  part  except  upon  the  payment  of  compensation. 
In  other  words,  it  is  entitled  to  the  protection  of  the  Consti- 
tution, and  in  the  precise  manner  in  which  protection  is 
given.  It  can  only  be  taken  by  the  exercise  of  the  powers  of 
eminent  domain;  and  a  condition  precedent  to  the  exercise 
of  such  power  is,  we  said  in  Sweet  v.  Rechel,  that  the  stat- 
ute conferring  it  make  provision  for  reasonable  compensa- 
tion to  the  owner  of  the  property  taken.  This  condition  is 
expressed  with  even  more  emphasis  in  Cherokee  Nation  v. 
Southern  Kansas  R.  Co. 

A  few  words  more  may  be  necessary  to  avoid  all  possible 
misunderstanding  of  the  purpose  for  which  we  have  cited 
those  cases  and  Kohl  v.  United  States.  We  have  cited  them, 
not  as  tests  of  the  validity  of  the  act  of  1866,  but  as  tests  of 
its  meaning,  supporting  the  authority  of  the  Pensacola  Case 
and  Ann  Arbor  Case.  We  have  no  occasion  to  consider  the 
validity  of  the  act  of  1866  as  an  attempt  to  grant  the  power  of 
eminent  domain.  We  decide  the  act  to  be  an  exercise  by 
Congress  of  its  power  to  withdraw  from  state  interference  in- 
terstate commerce  by  telegraph.  As  such,  of  course,  the  act 
is  an  efficient  and  constitutional  enactment. 

Certain  cases  decided  at  circuit  are  cited  for  our  considera- 
tion, and  we  will  close  this  branch  of  our  discussion  by  a  brief 
review  of  them. 

In  Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line  R.  Co.,  104 
Fed.  623,  and  Postal  Telieg.  Cable  Co.  v.  Oregon  Short  Line 
R.  Co.,  114  Fed.  787,  there  were  views  expressed  favorable 
to  the  contentions  made  in  the  case  at  bar  by  the  teJegrapb 
company,  but  the  judgments  in  both  cases  were  ultimately 
rested  upon  the  local  statutes, — Idaho  and  Montana, — which 
granted  the  right  of  eminent  domain  to  telegraph  companies. 
We  may  also  observe  that  the  first  case  went  to  the  circuit 
court  of  appeals  of  the  ninth  circuit.  That  court  sustained 
the  judgment  of  the  circuit  court,  upon  the  statute  of  Idaho 
and  upon  general  legal  principles.  It  did  not  refer  to  the  act 
of  1866.    49  C.  C.  A.  663,  III  Fed.  843- 

In  Postal  Teleg.  Cable  Co.  v.  Southern  R.  Co.,  89  Fed. 
190,  and  Postal  Teleg.  Cable  Co.  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.,  94  Fed.  234,  the  act  of  1866  was  more  directly  passed 
on.  Both  cases  were  proceedings  in  eminent  domain, — one 
brought  in  the  courts  of  North  Carolina  and  removed  to  the 
circuit  court  of  the  United  States;  the  other  brought  in  the 
circuit  court  of  the  United  States  for  the  northern  district  of 
Ohio.  In  passing  on  the  sufficiency  of  the  petition  in  the 
first  case.  Judge  Simonton  said  that  the  right  of  petitioner  to 
construct  its  lines  along  the  right  of  way  of  post  roads  of  the 
United  States  was  given  under  the  act  of  Congress  of  1866; 
but,  be  observed,  the  mode  or  method  of  exercising  the  right 
conferred  was  fixed  by  the  laws  of  the  several  states,  and  it 
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was  exclusive  in  its  character  in  ascertaining  the  amount  of 
compensation  to  be  allowed.  The  right  of  the  telegraph 
company  was,  therefore,  considered  and  adjudged  under  the 
North  Carolina  statutes. 

In  the  second  case  a  motion  was  made  to  dismiss  on  the 
ground  that  the  power  of  eminent  domain  was  not  conferred 
by  any  law  of  the  United  States  or  the  state  of  Ohio.  The 
motion  was  sustained.  District  Judge  Ricks  said:  ''The act 
of  July  24,  1866,  made  no  provision  for  compensation  or  pay- 
ment for  property  to  be  taken;  hence  the  procedure  cannot 
be  sustained  by  virtue  of  that  act."  He  cited  the  Pensacola 
Case,  96  U.  S.  i,  11,  24  L.  Ed.  708,  711. 

Western  U.  Teleg.  Co.  v.  Ann  Arbor  R.  Co.,  33  C.  C.  A.  113, 
61  U.  S.  App.  741,  90  Fed.  379,  and  St.  Paul,  M.  &  M.  R.  Co. 
V.  Western  U.  Teleg.  Co.,  55  C.  C.  A.  263,  118  Fed.  497, 
were  respectively  decided  by  the  circuit  court  of  appeals  of 
the  sixth  circuit  and  the  circuit  court  of  appeals  of  the  eighth 
circuit.  It  is  difficult  to  reconcile  them.  In  one  it  was  de- 
cided, following  the  authorityMof  the  Pensacola  Case,  that 
the  telegraph  company  could  not  occupy  the  line  of  the  de- 
fendant's railroad  without  its  consent  or  that  of  some  pred- 
ecessor in  title.  This  was  wanting.  In  the  other  it  was 
conceded  that  the  right  of  entry  upon  private  property  was 
not  conferred  by  the  act  of  1866,  without  the  owner's  con- 
sent, yet  held  that,  as  consent  had  been  given,  no  reason 
could  we  perceived  why  a  court  of  equity  should  compel  a  re- 
moval of  the  telegraph  company's  lines  from  the  railway^s 
right  of  way, — ^^ especially  where  it  appears  that  no  express 
agreement  was  made  that  they  should  be  removed  when  it» 
linefi  were  erected." 

2.  It  is  contended  by  the  telegraph  company  that  the 
charters  under  which  the  several  railway  companies  consti- 
tuting the  system  of  the  railroad  company  were  organized 
expressly  created  them  ''public  highways,"  and  that  in  the 
acquisition  of  land  for  their  purposes  they  were  public  agents, 
"and  the  land  was  taken  by  the  government,  and  in  the  eye 
of  the  law  as  completely  subject  to  public  uses  as  though  it 
had  been  taken  by  the  state  itself," — that  is  to  say,  if  we 
understand  the  argument,  have  become  highways  in  the  full 
sense  of  that  word.  And  counsel  further  say  the  diflerence 
between  them  and  ordinary  highways  ''is  not  a  legal  differ- 
ence, but  is  the  difference  of  the  kind  of  use  to  which  the 
highway  is  subject, — in  the  one  case,  wheel  vehicles  drawn 
by  bocses;  in  the  other,  to  steam  vehicles  drawn  by  locomo- 
tives along  and  upon  iron  rails."  They  are  subject,  there- 
fore, it  is  urged,  as  ordinary  highways  and  streets  of  a  city 
are  subject,  to  the  control  of  Congress  by  virtue  of  its  power 
over  interstate  commerce. 

Counsel  in  advancing  the  argument  exhibits  a  conscious- 
ness of  taking  an  extreme  position.  It  would  seem,  certainly 
if  considered  with  other  parts  of  their  argument,  to  make  a 
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raikoad  ligbt  of  way  public  property.  To  that  extreme  we 
cannot  go,  for  the  reasons  wbich  we  bave  already  indicated. 
Tbe  right  of  way  of  a  railroad  is  property  devoted  to  a  public 
use*  and  has  often  been  called  a  highway*  aud  as  such  is  sub- 
ject, to  a  certain  extent,  to  state  aud  Federal  control ;  and  for 
this  many  cases  may  be  cited.  But  it  has  always  been  recog- 
nized, as  we  have  pointed  out,  that  a  railroad  right  of  way  is 
so  far  private  property  as  to  be  entitled  to  that  provision  of 
tbe  Constitution  which  forbids  its  taking,  except  under  the 
power  of  eminent  domain  and  upon  payment  of  compensation. 
The  right  of  way  of  a  railroad  was  recognized  as  private 
property  in  the  Pensacola  Case,  and  we  are  brought  back  to 
the  main  question, — the  interpretation  of  the  act  of  July, 
i866,  and  upon  that  we  have  sufficiently  dilated. 

It  follows  from  these  views  that  the  act  of  i866  does  not 
grant  the  right  to  telegraph  companies  to  enter  upon  and 
occupy  the  rights  of  way  of  railroad  companies,  except  with 
the  consent  of  the  latter,  or  grant  the  power  of  eminent  do- 
main. Nor  does  the  statute  of  New  Jersey  make  those 
rights  of  way  public  property  so  as  to  subject  them  to  such 
occupation  under  the  provisions  of  the  act  of  i866. 

It  is  admitted  that  the  statutes  of  New  Jersey  do  not  con- 
fer tbe  rfgbt  of  eminent  domain  upon  tbe  telegraph  company. 

3.  In  view  of  our  conclusion,  it  is  not  necessary  to  con- 
sider the  question  whether,  if  the  power  of  eminent  domain 
were  granted  by  tbe  act  of  1866,  it  would  be  within  the 
competency  of  a  court  of  equity  to  ascertain  compensation, 
or  that  compensation  might  be  determined  at  law.  That 
question  was  pertinent  in  Kohl  v.  United  States.  It  is  not 
pertinent  in  this  case.  The  acts  of  Congress  passed  on  in 
Kohl  V.  United  States,  as  we  have  seen,  provided  for  the 
appropriation  of  a  site  for  a  public  building  by  purchase  or 
by  condemnation.  By  the  act  of  1866  power  of  condemna- 
tion is  not  given,  and,  of  course,  methods  of  procedure  are 
not  involved  in  its  construction. 

It  is  equally  unnecessary  to  consider  the  questions  which 
might  arise  if  the  state  of  New  Jersey  gave  the  right  of 
eminent  domain  to  the  telegraph  company.  It  is  conceded 
by  counsel  that  such  right  does  not  exist,  and  it  happens  that 
under  the  policy  of  New  Jersey  the  right  of  way  of  the  rail- 
road company  enjoys  in  that  state  immunity  from  compul- 
sory proceedings  instituted  by  the  telegraph  company.  But 
this  has  no  bearing  on  the  act  of  1866,  nor  does  it  make  that 
act,  as  construed  by  us,  a  grant  to  railroads  of  greater 
power  over  commercial  intercourse  by  telegraph  than  the 
states  have.  ^  Indeed,  we  think,  a  comparison  between  the 
states  and  railroads  in  that  regard  is  misleading,  and  over- 
looks the  essential  difference  between  restraints  on  the  legis- 
lative power  of  the  states  and  the  rights  of  property. 

On  account  of  those  restraints,  it  may  be,  and  finding  no 
impediment  in  the  rights  of  property,  interstate  commerce  by 
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telegraph  has  marched  to  a  splendid  development,  although 
in  the  acquisition  of  the  means  for  its  exercise  it  has  relied 
on  the  consent  of  the  owner  of  private  property,  or  the  power 
of  eminent  domain  conferred  by  the  states.  We  cannot  but 
feel,  therefore,  that  there  is  something  inadequate  in  the 
argument  which  is  based  on  the  apprehension  that  the  act  of 
July  24,  1866,  construed  as  we  construe  it  gives  a  sinister 
power  to  railroad  companies.  It  gives  no  power  to  those 
companies  but  that  which  appertains  to  the  ownership  of 
their  property. 
Decree  a£Brmed. 


LOUISVILLE  &  N.  TERMINAL  CO.  et  al.  v.  LELLYETT. 
(Supreme  Court  of  Tennessee,  March  25, 1905.) 

[85  S.  W.  Rep.  881.] 

Terminal  Yard— Location— Adjoining  Property — injuries  to  Use — Right 
of  Action. 
Where  plaintiff  held  title  to  certain  real  property  aa  trustee,  he  was 
entitled  to  sue,  as  trustee,  for  his  cestuis,  to  recover  damages  to  the  use 
of  their  property,  health,  and  comfort  caused  by  defendant's  alleged 
improper  use  and  maintenance  of  a  railroad  terminal  yard  and  its  ac- 
cessories near  the  same. 

Same— Same— Same— Same— Misjoinder  of  Causes  of  Action. 

Where,  in  an  action  ag'ainst  certain  railroads  for  injuries  to  the  use 
of  certain  real  estate  caused  by  the  improper  maintenance  and  use  of 
defendant's  railroad  terminal,  there  was  no  claim  for  damag'es  for  sick- 
ness of  members  of  plaintiff's  family,  doctor's  bills,  etc.,  and  an  alleg^a- 
tion  in  the  declaration  of  impairment  of  health  of  plaintiff's  family  was 
merely  a  specification  of  damag^e  done  to  his  residence  as  a  home,  for 
the  purpose  of  showing*  that  the  presence  of  smoke,  cinders,  etc.,  ren- 
dered the  place  unhealthy,  uncomfortable,  and  unsuitable  for  residence 
purposes,  the  declaration  was  not  objectionable  for  misjoinder  of  causes 
of  action  for  injury  to  the  health  of  plaintiff's  wife  and  children. 

Oamases— Permanent  Distinguished  from  Recurrent— Instruction. 

Where,  in  an  action  by  an  adjoining*  property  owner  against  certain 
railroads  for  misuse  of  certain  terminal  facilities,  the  court,  at  plain- 
tiff's request,  charged  that  he  could  not  recover  for  injury  to  the  fee, 
and  that  the  proof  of  the  value  of  the  premises  must  be  considered  only 
in  determining  the  question  whether  the  comfortable  enjoyment  of  the 
premises  had  been  impaired  or  distroyed,  such  instruction  eliminated 
causes  of  action  alleged  to  recover  permanent,  as  distinguished  from 
recurrent,  damag'es. 

Terminal  Facilities— Location— Adjoining  Property— Injuries  to  Use- 
Liability.* 
Where  certain  railroads  were  authorised  by  legislative  charter  to 
locate  and  maintain  certain  terminal  yards,  roundhouses,  etc.,  the 
exact  location  thereof  not  being*  prescribed,  they  were  not  authorized 
to  so  locate  such  facilities  as  to  seriously  impair  or  destroy  the  use  of 
adjoining  property. 

Same — Same — Same — Same — Elements  of  Damages. 

Railroad  tracks  were  laid  in  front  of  plaintiff's  property,  and  about 
225  feet  therefrom,  in  1851,  and  the  entire  traffic  of  certain  railroads 
passed  over  the  same.  As  traffic  increased,  other  tracks  were  laid  into 
and  through  the  station  in  the  city  where  such  property  was  located. 

*See  note  at  end  of  case. 
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At  the  time  the  first  tracks  were  laid,  plaintiff's  property,  as  well  as 
that  contigrnous  there to«  was  vacant ;  bnt  after  the  erection  of  plaintiff's 
house  a  terminal  corporation  was  org^anised  by  the  railroads  in  1900, 
and  a  roundhouse,  sandhouse,  coalsheds,  bins,  and  a  larg^e  number  of 
tracks  used  for  switching:  were  constructed  near  plaintiff's  property, 
which  greatly  impaired  the  value  of  its  use :  held,  that  plaintiff  was 
not  entitled  to  recover  damages  incident  to  the  increase  of  traffic  into 
and  through  the  station,  and  could  only  recover  for  injury  caused  by  the 
roundhouses,  coal  sheds,  etc.,  and  the  switchyards  and  tracks  neces- 
sary to  operate  them. 

Same — Same — Same — Nuisance — Measure  of  Damages. 

Where  it  was  claimed  that  defendant  railroad  companies  carelessly 
and  neg-ligently  operated  their  property  so  as  to  make  it  a  nuisance  to 
plaintiff's  adjoining  residence,  the  measure  of  damages  was  the  injury 
to  the  value  of  the  use  and  enjoyment,  measured  largely  by  the  dimin- 
ished rental  value  of  the  property. 

Same — Same — Same — Measure  of  Damages. 

Where  it  was  claimed  that  the  location  and  maintenance  of  railroad 
-terminal  facilities  by  defendant  near  plaintiff's  property  caused  ac- 
tionable  injury  thereto,  though  such  terminal  facilities  were  carefully 
operated,  plaintiff's  measure  of  damages  was  the  injury  to  the  fee  or 
permanent  value  of  the  property  by  the  permanent  operation  of  such 
terminal  facilities. 

Excessive  Verdict. 

Where,  in  an  action  for  injury  to  the  use  of  plaintiff* s  property  by 
the  operation  of  railroad  terminal  facilities  by  defendant,  it  appeared 
that  plaintiff's  property  was  worth  but  $7,000,  a  verdict  awarding*  plain- 
tiff $4,000  for  injury  to  such  use  for  a  period  of  32  months  was  grossly 
excessive. 

Appeal  from  Circuit  Court,  Davidson  County ;  J.  A.  Cart- 
wrigbt.  Judge. 

Action  by  John  T.  Lellyett,  trustee,  against  the  Louisville 
&  Nashville  Terminal  Company  and  others.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  prosecute  an  appeal  in 
the  nature  of  a  writ  of  error.     Reversed. 

James  C.  Bradford,  Smith  &  Maddin,  and  Slemmons  & 
Barthell,  for  appellant  Terminal  Co. 
Walter  Stokes  and  Geo.  A.  Frazer,  for  appellee. 

WILKES,  J.  This  is  an  appeal  in  the  nature  of  a  writ  of 
error  from  a  judgment  against  the  Louisville  &  Nashville 
Railroad  Company,  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  and  the  Louisville  &  Nashville  Terminal  Company 
for  $4,000  for  alleged  injuries  from  smoke,  soot,  dust,  and 
noise  claimed  to  be  due  to  the  operation  of  the  railroad  and 
terminal  yards,  roundhouses,  etc.,  at  Nashville,  Tenn. 

The  cause  was  tried  before  the  Honorable  J.  A.  Cartwrigbt, 
circuit  judge,  and  a  jury.  A  motion  for  a  new  trial  was  duly 
made  and  overruled.  A  motion  in  arrest  of  judgment  was 
then  made  and  overruled.  Due  and  proper  exception  was 
taken  to  the  action  of  the  court,  and  an  appeal  was  prayed, 
to  this  court. 

The  writ  was  issued  on  August  25,  1902,  and  required  the 
defendants  "to  answer  John  T.  Lellyett,  trustee,  and  next 
friend  of  Mary  R.,  Mary  Frances,  and  Catherine  Lellyett  in 
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an  action  for  damages  in  the  sam  of  ten  thousand  dollars. '^ 

The  declaration  contains  six  counts. 

The  first  count  alleges  that  when  ''he  [the  plaintiff]  became 
the  owner  of  said  property,  and  ud  to  the  time  of  the  loca- 
tion of  the  terminal  station  and  occupation  thereof  by 
defendants,  said  property  was  exceedingly  valuable;  the 
neighborhood  was  quiet,  free  from  noise,  smoke,  and  soot, 
and  unpleasant  gases,  and  in  every  way  a  desirable  place  to 
reside;  that,  owing  to  its  location  aforesaid,  and  its  freedom 
at  the  time  from  noise,  dust,  soot,  smoke,  and  noxious  gases, 
plaintiff  had  beautified  said  place  with  shrubbery,  trees, 
grass,  and  flowers,  which  would  enhance  the  value  of  afore- 
said property  intended  for  residence  purposes." 

The  declaration  then   proceeds  to  state  that  the  terminal 
company  was  chartered  aud  authorized  to  erect  a  terminal 
station  in  Nashville,  and  did  erect  the  same;  that  afterwards, 
under  some  arrangement  with  the  defendant  companies,  they 
have  been  in  the  use,  operatiou,  and  occupation  of  the  same; 
that  the  terminal  yards  or  grounds  lie  in  close  proximity  to 
the  plaintifi's  property,   and    defendants  have  constructed 
large  numbers  of  tracks  thereon,  and  operate  a  large  number 
of  engines  and  cars  over  them;  that    the  noise  from  the 
engines  and  cars  is  unreasonable  and  constant  day  and  night; 
that  the  defendant  companies  use  a  cheap  and  low  grade  of 
soft  coal  in  their  engines  which  emit  volumes  of  black  dirty 
smoke,  defiling  everything  with  which  it  comes  in  contact, 
which  is  due  to  the  negligence  of  defendants  in  the  operation 
of  their  engines;  that  the  engines  emit  poisonous  and  noxious 
gases,  which  often  lie  over  plaintiff's  property  like  a  pall; 
that  defendants  negligently  erected,   in  close  proximity  to 
plaintiff's  property,  large  coal  bins  or  chutes,  upon  which 
thousands  of  cars  of  coal  are  dumped  from  a  high  elevation, 
causing  dust  and  dirt  to  arise  therefrom,  which  pass  over  and 
settle  on  plaintiff's  property ;  that  defendants  have  erected  a 
large  roundhouse,  with   a   number  of  pipes  or  smokestacks, 
where  they  fire  up  and  cool  off  engines,  some  of  which  are 
permitted  to  remain  in  said  house  an  unreasonable  length  of 
time,  and  from  the  smokestacks  of  which  roundhouse  the 
smoke  passes  over  to  and  settles  on  the  plaintifi's  property; 
that  plaintifi's  property  is  not  worth  near  as  much  as^  it  was 
before  the  erection  of  said  depot  and  terminal  station,  and 
said  decrease  has  been  owing  to  the  wrongful  acts  of  defend- 
ants; that  said  smoke,   soot,   creosote,   cinders,   dust,   and 
gases  have  permanently  reduced  and  injured  the  value  of 
plaintifi's  riealty,   and  have  destroyed   plaintiff's  shrubbery, 
trees,  grass,  and  flowers;  and  that  plaintiff  has  been  damaged 
the  sum  of  $io,ooo. 

The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept that  it  alleges  damage  to  ''bis  household  furniture,  or- 
naments, silver,  and  such  articles,"  and  that  the  smoke 
settles  upon  plaintiff's  house  and  injures  his  personal  prop- 
erty. 
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The  third  coant  alleges  the  same  as  the  first  count,  bnt  the 
damage  claimed  is  for  injury  to  the  health  of  his  family. 

The  fourth  count  alleges  the  same  facts,  and  the  damages 
claimed  are  for  permanent  injury  to  the  property. 

The  fif(h  count  alleges  the  same  facts,  and  avers  damage 
as  follows:  ^'Thereby  damaging  and  injuring  the  furniture, 
hangings,  fixtures,  carpets,  and  property  of  the  plaintiff  and 
his  family,  ruining  and  destroying  its  use  by  the  plaintiff 
and  his  family,  to  his  damage  ten  thousand  dollars." 

The  sixth  count  alleges  similar  facts,  and  claims  damages 
as  follows:  "And  that  their  result  is  to  destroy  the  health, 
peace,  comfort,  and  happiness  of  his  family,  and  that  their 
peace,  health,  comfort,  and  happiness  have  been  injured  and 
destroyed  by  said  reckless,  careless,  negligent,  and  willful 
conduct,  to  the  extent  of  ten  thousand  dollars." 

The  defendants  demurred  on  three  grounds: 

First.  Because  of  misjoinder  of  parties  and  misjoinder  of 
causes  of  action,  in  that  the  suit  was  for  damages  for  perma- 
nent reduction  of  the  value  of  the  property  and  for  damage 
to  the  household  furniture,  and  that  the  smoke  and  soot  had 
been  carried  into  the  systems  of  the  plaintiff  and  his  family, 
whereby  their  health  was  greatly  in jured ;  that  the  plaintiff, 
as  trustee  and  next  friend,  cannot  sue  for  injury  to  the  real 
estate  in  the  same  action  in  which  he  sues  for  injury  to  the 
health  of  the  parties  for  whom  he  is  trustee  and  next  friend; 
that  the  plaintiff's  ownership  of  the  property  is  joint,  and 
the  injury  to  the  health  of  the  plaintiffs  is  several. 

Second.  That  the  declaration  is  insuflBcient  in  law,  because 
it  is  uncertain,  indefinite,  and  ambiguous. 

Third.  For  misjoinder  in  causes  of  action  in  suing  for 
permanent  decrease  in  the  value  of  real  estate,  and  also  for 
injury  to  personal  property,  hcusehold  furniture,  and  for  loss 
of  personal  comfort  and  of  health. 

Identical  demurrers  were  filed  by  all  the  defendants. 

The  court  sustained  the  demurrers  as  to  the  claim  for  dam- 
ages to  the  plaintiff,  John  T.  Lellyett,  individually.  In  all 
other  respects  the  demurrers  were  overruled,  to  which  due 
exception  was  taken. 

The  defendants  filed  pleas  raising  the  same  questions. 

The  defendants'  first  plea  was  the  general  issue — not 
guilty. 

The  second  plea  was  a  special  plea  in  which  the  defendant 
companies'  charters  were  averred.  The  plea  then  further 
alleged  that,  when  the  companv's  road  was  first  built,  Nash- 
ville was  a  village  with  few  inhabitants;  that  the  property 
on  which  plaintiff's  residence  is  now  situated  was  vacant; 
that  defendants'  shops  and  terminal  facilities  were  located 
at  the  extreme  western  edge  of  the  town,  and  that  the  only 
feasible  location  for  them  was  there;  that  they  continued  to 
operate  said  shops  and  terminal  facilities  at  such  point  until 
the  town  increased  in  size,  and  there  was  an  absolute  ne- 
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cessity  for  larger  shops,  depots,  bigger  grounds  and  terminal 
facilities,  and  for  new  depots  for  passengers  and  freight; 
that,  pursuant  to  this  demand,  the  city  of  Nashville,  a  num- 
ber of  years  ago,  authorized  the  closing  up  of  certain  streets 
and  alleys,  and  later  on  the  raising  of  certain  streets  and 
the  building  of  certain  overheard  bridges;  that  the  city 
itself  spent  large  sums  of  money  in  making  these  improve- 
ments; that,  in  order  to  furnish  a  suitable  depot  and  terminal 
facilities,  the  railroads  entering  Nashville  co-operated;  that 
the  public  business  increased,  and  thus  increased  the  opera- 
tions in  the  terminal  yards;  that  the  erections  comirlained  o£ 
were  built  pursuant  to  lawful  powers,  and  that  the  damages 
complained  of  are  such  as  are  suffered  by  all  persons  who  live 
in  a  city  which  grows  and  expands,  and  who  happen  to  reside 
near  any  coal-burning  concern  that  cannot  move  from  place 
to  place;  that  the  location  was  determined  by  public  ne- 
cessity and  convenience  and  the  demands  of  commerce,  as 
well  as  by  charter  rights;  and  that  the  original  road  was  built 
long  before  plaintiff's  residence  was  erected,  and  the 
proximity  of  its  depots  and  yards  to  plaintiff's  house  ha» 
come  about  by  reason  of  necessary  expansion  in  serving  the 
public. 

The  third  plea  was  that  the  topography  of  the  city  of  Nash- 
ville rendered  any  other  location  impracticable. 

The  fourth  plea  was  based  upon  the  public  convenience 
and  public  necessity  for  locating  the  terminal  facilities  within 
reasonable  reach  of  the  public. 

The  fifth  plea  recited  the  charter  of  the  Nashville  &  Chatta- 
nooga Railroad,  and  the  original  location  of  its  road  where 
the  present  tracks  are  situated;  the  original  charter  of  the 
Louisville  &  Nashville  Railroad  Company;  the  construction 
of  its  railroad  into  Tennessee;  its  extension  from  its  original 
depot,  on  the  west  bank  of  the  Cumberland  river,  through 
the  territory  now  occupied,  and  past  plaintiff's  residence;  the 
original  charter  of  the  Tennessee  &  Alabama  Railroad,  the 
Nashville  &  Northwestern  Railroad,  the  Nashville  &  Decatur 
Railroad,  and  other  lines  extending  into  Nashville,  and  their 
ultimate  connections  through  Nashville  and  along  the  tracks 
now  used  for  terminal  purposes  near  plaintiff's  residence;  the 
charter  of  the  Louisville  &  Nashville  Terminal  Company, 
and  its  construction  of  the  terminal  facilities,  and  its  lease  to 
the  two  railroads.  The  plea  further  averred  t^at  the  present 
terminal  facilities  were  built  in  order  to  serve  the  public  and 
to  meet  at  public  demand,  and  that  they  are  operated  solely 
by  the  railroad  companies,  and  not  by  the  terminal  company; 
that  in  said  operations  said  companies  used  machinery  and 
engines  manned  by  suitable,  competent,  and  skilled  em- 
ployees, and  burn  the  sa.iie  coal  which  has  been  used  by  rail- 
roads in  this  section  since  long  before  the  plaintiff  became  the 
owner  of  the  property  which  he  claims  is  injured;  the  soft 
coal  is  the  only  practicable  fuel  in  the  South,  and   that  dei- 
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fendants  make  oo  more  smoke,  noise,  dust,  ashes,  etc.,  than 
arise  from  a  reasonably  skillful  and  careful  operation  of  their 
business;  that  plaintifl  acquired  the  same  property,  for  the 
alleged  injury  of  which  damages  are  claimed,  when  defendants 
were  already  operating  many  engines  and  trains,  and  doing 
a  large  amount  of  switching  upon  their  own  premises  in  the 
necessary  transaction  of  their  business,  and  that  the  addi- 
tional smoke,  etc.,  is  due  to  the  increased  trafiBc  rendered  nec- 
essary by  service  to  the  public;  that  the  location  of  the  yards 
and  terminal  facilities  was  the  most  reasonable  and  practica- 
ble location  to  be  found,  considering  the  necessities  of  the 
public  as  well  as  the  railroad  companies;  that  defendants 
rely  upon  their  charter  rights  for  locating  and  operating  their 
depots,  roundhouses,  shops,  and  other  terminal  facilities, 
and  for  operating  and  running  trains  in  said  yards. 

The  defendants  also  filed  pleas  of  the  statute  of  limitations 
of  one  and  three  years. 

They  also  filed  a  plea  known  in  this  record  as  the  ''John 
Doe  Plea,"  which  is  that  this  property  and  the  plaintiff's 
property  were  originally  owned  by  one  John  Doe,  who,  for  a 
considerati.  n,  conveyed  the  property  now  owned  by  the  rail- 
road companies,  and  over  which  these  operations  are  had,  to 
the  railroad  companies,  etc.  But  no  proof  was  introduced 
under  this  plea,  and  it  was  stricken  out. 

Plaintiff  joined  issue  on  all  the  pleas  except  the  last 
named. 

The  evidence  on  behalf  of  the  plaintiff  tended  to  show  that, 
at  the  time  he  acquired  this  property,  Gowdy  street  was  a 
quiet  street,  suited  for  residence  purposes;  that  there  was  no 
unusual  noise,  and  no  unusual  amount  of  dust,  dirt,  and  cin- 
ders; and  that  it  was  a  comfortable  place  to  live. 

That  the  coal  chutes  complained  of  are  used  for  dumping 
coal  from  cars  into  bins,  to  be  used  in  firing  engines;  that 
the  cars  are  hauled  up  on  an  inclined  trestle,  from  which  the 
dumping  is  done. 

That  the  roundhouse  had  some  lo  or  I2  stacks,  running  up 
about  40  feet  into  the  air. 

That  there  is  a  sand  or  dry  house  in  the  yards;  that  in  the 
terminal  operations,  trains  are  made  up  in  the  yards,  and  the 
switching  and  operations  of  engines  and  cars  are  practically 
constant;  that  coal  is  dumped  day  and  night  and  on  Sunday. 

That  the  switch  engines  move  forward  and  backward  con- 
tinually, and  frequently  stop  opposite  plaintiff's  house,  and 
the  noise  and  smoke  from  them  come  directly  to  his  house. 

That  the  first  discomfort  he  experienced  on  account  of  the 
smoke,  noise,  etc.,  was  after  the  terminal  yard  opened. 

That  his  family  consists  of  his  wife  and  three  children,  and 
they  sofier  from  these  discomforts  proceeding  from  the 
terminal  yards. 

That  as  many  as  12  or  15  engines  can  be  seen  in  the  yards 
at  one  time,  and,  when  the  smoke  from  these  comes  over  his 
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premises,  he  can  smell  it.  Sometimes  it  is  impregnated  with 
gas  and  causes  coughing.  In  tne  summer  time  the  front 
windows  of  his  house  cannot  be  opened  for  any  length  of  time 
without  experiencing  trouble  from  cinders,  soot»  and  smoke. 

The  furnishings  in  the  house  belong  to  his  wife,  and  he 
holds  the  house  as  trustee  for  his  wife  and  children,  under  a 
deed  to  him  from  his  mother.  He  valued  the  entire  property 
at  $7,000  and  furniture  at  $1,500. 

There  was  evidence  tending  to  show  that  the  grass,  trees, 
shrubbery,  and  flowers  in  the  vicinity  died,  and  that  the 
smoke,  soot,  and  noises  were  unpleasant,  and  they  disturbed 
the  sleep  of  himself  and  family,  and  damaged  both  the  house 
and  its  furniture  and  furnishings;  that  there  was  considera- 
ble noise  from  the  ringing  of  engine  bells,  but  the  whistle 
was  seldom  blown. 

That  the  plaintiff  has  been  in  the  habit  of  taking  his  family 
to  the  country  in  the  summer,  leaving  the  city  the  ist  of 
June,  and  remaining  away  until  in  September. 

That  the  noises  from  the  terminal  yards  had  a  tendency  to 
disturb  the  nervous  system,  and  were  disturbing  to  visitors, 
but  one  would  get  accustomed  to  it,  though  at  the  expense  of 
nervous  force. 

The  defendants  introduced  in  evidence  the  charters  of  the 
several  railroads  composing  the  lines  using  these  yards  for 
terminal  purposes,  and  also  the  charter  of  the  Louisville  & 
Nashville  Terminal  Company,  which  constructed  the  yards 
and  leased  them  to  the  two  railroad  companies,  together 
with  the  lease  itself,  the  ordinance  of  the  city  of  Nashville, 
and  the  contract  between  the  city  and  the  terminal  company 
for  the  construction  and  operation  of  the  yards. 

It  is  not  necessary  to  refer  to  these  charters,  leases,  con- 
solidations, and  connections  more  in  detail. 

Owing  to  the  immense  growth  in  travel  and  traffic,  it  was 
deemed  advisable  and  necessary,  for  the  benefit  and  conven- 
ience of  the  public,  to  provide  new  and  enlarged  terminal 
facilities  at  Nashville;  and  a  lot  was  selected,  centrally  and 
conveniently  located  on  Broad  street,  and  embracing  some- 
thing like  100  acres,  upon  which  was  erected  a  passenger  sta- 
tion house  and  a  roundhouse,  and  coal  chutes  and  bins,  and  a 
sandhouse,  and  a  large  number  of  tracks,  used  for  switching 
and  other  purposes.     This  was  in  1900. 

Engines  and  cars  have  been  operated  since  18S1  within 
225  feet  of  the  front  of  Mr.  Lellyett's  house,  upon  tracks  that 
still  are  used,  and  are  a  part  of  the  terminal  facilities. 

None  of  the  tracks  or  houses  erected  under  the  terminal 
station  plant  are  nearer  to  Mr.  Lellyett's  house  than  these 
original  tracks;  the  new  and  additional  tracks  being  to  the 
west  of  the  original  tracks,  and  further  removed  from  Mr. 
Lellyett's  location. 

On  the  west  side  of  Gowdy  street,  opposite  Mr.  Lellyett's 
house,  and  between  it  and  the  terminal  yards,  are  a  number 
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of  booses,  almost  every  lot  being  built  apoo,  so  that  the  smoke, 
dust,  cinders,  and  noise  must  p&ss  over  these  before  reacb- 
ine  him. 

From  Mr.  Lellyett's  house  to  the  nearest  point  of  the 
roundhouse  is  750  feet;  to  the  center  of  the  roundhouse,  950 
feet;  and  to  the  roost  distant  wall  of  the  roundhouse  is  1,100 
feet. 

From  Mr.  Lellyett's  house  to  the  nearest  point  of  the  coal 
chutes  on  Kayne  avenue  was  700  feet,  and  the  further  end  of 
the  coal  chutes  800  feet. 

From  his  house  to  the  coal  bins  on  Cleaves  street,  at  the 
nearest  point,  was  i,  mo  feet,  while  the  farthermost  point 
Was  over  1,200. 

From  his  bouse  to  the  sandhouse  was  between  1,100  and 
i,2oa 

The  yard  space  between  his  house  and  these  sandhouses  and 
coal  chutes  is  occupied  by  tracks  used  for  incoming  and  out- 
going trains,  and  for  switching  and  yard  purposes. 

Defendants'  evidence  also  showed  that  there  were  operated 
in  the  terminal  yards  17  engines  in  the  daytime,  and  10  of 
these  engines  at  night.  Only  3  or  4  of  these  engines,  bow- 
ever,  operated  continually  in  that  part  of  the  yard  opposite 
Gowdy  street,  the  balance  of  them,  being  assigned  to  different 
locations — some  working  in  South  Nashville,  some  in  West 
Nashville  or  New  Town,  some  in  East  Nashville,  and  others 
north  of  the  Broad  Street  Viaduct— would  only  come  into  the 
terminal  yards  for  a  little  while  at  a  time,  and  at  perhaps 
long  intervals. 

These  three  or  four  engines  which  worked  opposite  Gowdy 
street,  and  consequently  opposite  Mr.  Lellyett's  bouse,  were 
engaged  mostly  in  hauling  passenger  trains.  They  used 
aboat  400  to  500  bushels  of  coal,  in  all,  in  24  hours. 

The  evidence  showed  that  the  terminal  yards  began  opera- 
tions in  January  or  February,  1900.  This  suit  was  brought 
August  25,  1902,  about  32  months  after  the  terminals  began 
operations. 

During  this  time,  according  to  Mr.  Lellyett*s  evidence,  he 
had  been  absent  from  the  city,  with  his  family,  from  the 
middle  of  June  to  about  the  middle  of  September  each  sum- 
mer. Deducting  these  periods  of  time  he  was  away,  it  would 
appear  that  he  and  his  family  were  in  their  residence  about 
24  months. 

The  case  was  submitted  to  the  jury  under  a  cbsMrge  of  the 
court,  and  a  verdict  was  rendered  against  the  defendants  for 
$4,000.  Under  this  charge,  no  damages  were  awarded  for 
iojuries  to  the  fee,  and  all  damages  to  the  furniture  were,  at 
plaintiff's  request,  withdrawn.  Hence  this  verdict  roust  be 
taken  as  damage  to  the  value  of  the  use  of  the  property,  and 
other  elements  alleged  in  the  declaration. 

The  defendants  have  appealed  to  this  court,  and  assigned 
errors — 29  in  number. 
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The  first  error  assigned  is  that  there  is  no  evidence  to 
support  the  verdict. 

Under  this  assignment  it  is  insisted  that  the  suit  is  brought 
in  the  name  of  Jno.  T.  Lellyett,  trustee  and  next  friend  for 
Mary  R.,  Mary  Frances,  and  Catherine  Lellyett;  while  there 
is  nothing  in  the  several  counts  and  allegations  to  indicate 
that  the  suit  is  brought  for  the  use  and  benefit  of  any  one« 
except  Jno.  T.  Lellyett,  individually,  and  that  the  word, 
''trustee,"  annexed  to  his  name,  is  merely  descriptio  persons; 
while  the  proof  shows  that  the  title  to  the  property  is  in 
Jno.  T.  Lellyett,  trustee,  for  the  use  and  benefit  of  his  wife 
and  two  children,  the  parties  named  in  the  summons;  and 
hence  there  is  a  variance  between  the  allegations  and  proof 
of  title,  which  is  fatal  to  the  action. 

We  think  this  objection  not  well  taken,  and  that  it  suffi- 
ciently appears  that  Mr.  Lellyett  was  trustee  for  his  wife  and 
children,  and  the  suit  was  brought  for  damages  to  the  use  of 
their  property,  health,  and  comfort. 

The  second  assignment  of  error  is  that  there  is  a  misjoinder 
of  parties  and  causes  of  action. 

The  insistence  is  that  there  are  five  distinct  and  separate 
causes  of  action  stated  in  the  declaration,  to  wit : 

First,  a  joint  cause  of  action  for  damages  to  the  real  estate. 

Second,  a  separate  cause  of  action  to  Jno.  T.  Lellyett  for 
damages  to  his  furniture. 

Third,  fourth,  and  fifth,  separate  causes  of  action  in  favor 
of  the  wife  and  two  children  for  injury  to  their  health. 

In  regard  to  this  assignment,  it  is  only  necessary  to  say 
that  all  claim  for  damages  to  personal  property  of  Jno.  T. 
Lellyett  was  abandoned,  and  the  jury  was  so  instructed,  and 
this  was  not  embraced  as  one  of  the  elements  of  damages  in 
the  charge  of  the  trial  judge. 

As  to  what  are  styled  the  third,  fourth,  aud  fifth  causes  of 
action,  we  think  the  assignment  and  criticism  made  is  not 
well  founded.  There  is  no  claims  for  damages  for  sickness, 
doctor's  bill,  etc.  The  allegation  of  impairment  to  health  of 
the  family  is  merely  a  specification  of  the  damage  done  the 
place  as  a  home  or  place  of  residence,  just  as  is  the  destruc- 
tion of  the  grass,  trees,  shrubbery,  etc.,  and  the  presence  of 
smoke,  cinders,  etc. 

In  other  words,  the  averment  is  directed  to  the  damage  to 
the  use  of  the  property,  and  this  damage  consists  in  its 
being  rendered  unhealthy,  uncomfortable  and  unsuitable  for 
residence  purposes. 

In  the  charge  oi  the  court  the  jury  were  not  instructed  to 
give  any  damages  for  sickness  or  impairment  of  health  of 
any  of  the  family,  but  it  was  omitted,  and  the  jury  could  not 
have  given  any  damages  for  sickness  or  impairment  of  health, 
separate  and  ap'irt  from  the  damage  done  the  property  as  a 
comfortable,  healthy,  and  suitable  place  of  residence. 

The  damages  for  which  recovery  was  directed  to  be  given 
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by  the  charge  was  ''to  the  pse,  comfort,  peace,  quiet,  and 
en  joy  meat  of  the  hoase  and  lot,"  and  health  and  sickness  are 
not  referred  to  in  that  part  of  the  charge  relating  to  the 
measure  of  damages. 

We  think,  therefore,  that  there  was  no  separate  cause  of 
action  recovered  upon  for  sickness  or  impairment  of   health. 

We  think  it  well  to  analyze  the  pleadings  and  see  what 
issues  are  properly  before  us,  and  see  whether  there  were 
issues  submitted  to  the  jury  which  were  not  warranted  under 
the  pleadings. 

The  first  count  in  the  declaration  sues  for  permanent  in- 
jury and  impairment  to  the  value  of  the  premises  of  com- 
plainant. 

So,  with  the  fourth  count,  the  damage  claimed  is  to  the 
permanent  injury  to  the  property. 

Now,  the  court  charged  the  jury,  at  plaintiff's  request,  that 
the  plaintiff  could  not  recover  for  the  injury  done  the  fee  of 
the  premises,  and  any  proof  adduced  as  to  the  value  of  the 
premises,  if  such  there  be,  must  be  considered  only  in  de- 
termining the  question  as  to  whether  or  not  the  comfortable 
use  and  enjoyment  of  the  premises  had  been  impaired  or  de- 
stroyed. 

This  instruction  by  the  trial  judge  was  made  at  the  request 
of  the  plaintiff,  but  really  it  is  immaterial  whether  the  charge 
was  given  at  plaintiff's  request  or  on  motion  of  the  court. 

This  instruction  eliminates  the  first  and  fourth  counts,  since 
they  claim  for  permanent,  and  not  recurrent,  damages. 

These  two  counts  must  be  eliminated,  therefore,  from  our 
consideration,  as  not  presenting  the  issues  upon  which  the 
case  was  tried  and  damages  found. 

The  second  and  fifth  counts  are  for  damages  to  the  furni- 
ture and  fixtures  in  the  house,  and  these  are  eliminated  be- 
cau'^e  all  claim  for  damages  on  this  account  was  withdrawn 
by  the  plaintiff. 

This  leaves  only  the  third  and  sixth  counts  not  eliminated, 
and  these  counts  claim  damages  for  injury  to  the  use  and 
enjoyment  of  the  premises  as  a  home. 

The  third  count  states  the  wrongful  act  to  be  that  the 
plaintiff's  place  has  been  changed  from  a  quiet,  restful  home 
into  an  unhealthy,  noisy,  dirty,  filthy  place,  which  has  greatly 
injured  the  health  of  plaintiff's  family;  and  the  sixth  count 
states  the  wrongful  act  to  be  the  injury  and  destruction  of  the 
health,  peace,  comfort,  and  happiness  of  the  family;  and 
upon  these  counts  the  verdict  must  be  sustained,  if  at  all. 

The  question  before  us  is,  therefore,  whether  the  use  and 
enjoyment  of  the  property  of  plaintiff  has  been  materally  im- 
paired by  the  acts  of  defendants,  and,  if  so,  are  the  defend- 
ants liable  therefor? 

There  can  be  no  question  but  that  some  detriment  has  been 
done  to  the  use  and  enjoyment  of  the  property.  The  evi- 
dence in  the  record  leaves  no  ground  for  doubt  as  to  this 
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feature,  but  to  what  extent,  we  will  consider  more  at  length. 

Defendants  do  not  seriously  contend  that  they  are  not  the 
parties  who  have  caused  this  damage,  but  the  contention  is 
that  they  are  not  liable  for  the  same. 

The  argument  is  that  the  defendants  have  authority  under 
their  charters  to  locate  the  terminal  yards,  roundhouse,  etc., 
where  they  have  placed  them,  and,  while  the  exact  location 
of  these  things  is  not  prescribed  by  the  charter,  the  defend- 
ants had  the  legislative  discretion  to  locate  them  where  it 
would  be  most  convenient  to  them  and  the  traveling  public. 

Concede,  for  the  sake  of  argument,  that  this  is  true  (and 
within  certain  limitations  it  is),  still  the  question  remains, 
if  such  location  result  in  material  damage  to  adjacent  or 
contiguous  owners,  are  the  defendants  liable?  And  this 
proposition  presents  the  real  controversy  so  far  as  the 
merits  are  concerned. 

While  there  are  many  criticisms  of  the  charge  so  far  as  it 
relates  to  this  question,  they  are  crystalized  in  the  exception 
to  the  following  part  of  the  charge: 

^'I  instruct  you  that  it  is  no  defense  to  this  action  to  prove 
that  the  yards  where  the  business  of  defendants  is  carried  on 
is  at  a  suitable  locality,  or  that  the  business  is  a  lawful  busi- 
ness and  one  useful  to  the  public,  or  that  the  best  and  most 
approved  appliances  and  methods  are  used  in  the  conduct 
and  management  of  the  business.  Where  a  trade  or  business 
is  carried  on  in  such  manner  as  to  interfere  with  the  reason- 
able and  comfortable  enjoyment  of  another  of  his  property, 
or  which  occasions  material  injury  to  the  property  itself,  it 
amounts  to  a  wrong  to  the  neighbor,  and  one  for  which  an 
action  will  lie." 

This  portion  of  the  charge  is  taken  from  the  opinion  of  the 
Court  of  Chancery  Appeals  in  the  case  of  Dncktown,  etc.,  v. 
Barns,  60  S.  W.  600,  which  was,  as  to  its  result,  approved  by 
this  court,  and  to  some  extent  followed  in  the  case  of  Swain 
v.  Tenn.  Copper  Co.,  11 1  Tenn.  437,  78  S.  W.  93. 

As  further  bearing  directly  upon  the  question  of  liability, 
and  meeting  the  criticism  of  defendants'  counsel,  the  court 
charged : 

^'I  charge  you,  gentlemen,  that,  under  the  charter  of  the 
defendants  and  the  contract  with  the  city  of  Nashville,  the 
state  has  not  authorized  the  wrong  complained  of.  In  locat- 
ing the  yards  and  the  various  structures  thereon  so  that 
injury  necessarily  resulted  to  adjacent  landowners,  the  defend- 
ants acted  at  their  peril.  In  locating  the  terminal  yards  the 
defendants  stood  on  the  footing  of  an  individual,  and  were 
entitled  to  no  superior  rights  of  immunity  by  legislative 
authority.  The  authority  to  construct  the  yards  did  not 
authorize  defendants  to  place  them  wherever  they  might 
think  proper  in  the  city,  without  reference  to  the  property 
rights  of  others.  Defendants  have  no  right  to  use  the  yards 
in  disregard  of  the  rights  of  others,  and  with  immunity  for 
their  invasion. 
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"If  you  find  from  the  evidence  that  the  terminal  yards  are 
located  in  or  adjacent  to  a  residence  neighborhood,  and  that 
in  their  operation  the  defendants  make  noises  which,  becanse 
of  their  volome,  character,  proximity,  or  anreasonableness, 
cause  plaintiff  material  distress,  discomfort,  or  injury,  then, 
in  that  case,  the  defendants  are  liable.  It  is  no  defense  that 
sncb  noises  are  necessary  to  the  operation  of  defendants' 
business,  its  location,  manner  in  which  it  is  conducted,  the 
hours  of  its  operation,  character  and  volume  of  the  noises,  rea- 
sonableness or  unreasonableness  of  the  hours  during  which 
such  Qoiaes  are  made,  and  all  other  attendant  circumstances. 

''I  further  charge  you  and  instruct  you,  gentlemen,  that 
neither  is  it  any  defense  that  when  the  nuisance  was  estab- 
lished it  was  in  a  convenient  place,  and  that  the  public  bad 
come  to  the  nuisance  either  by  the  extension  of  the  town  or 
the  operating  of  highways  and  streets. 

"The  fact  that  the  business  was  originally  established  in  a 
convenient  place,  but  that  the  public  has  come  to  it,  is  no 
defense." 

The  legislature  may  authorize  public  corporations  and 
quasi  public  corporations  to  take  private  property  for  public 
use. 

Thus,  it  may  authorize  a  railroad  to  take  private  property 
tor  its  right  of  way,  for  its  depots  and  station  houses. 

It  may  also  authorize  terminal  companies  to  take  private 
property  for  its  station  houses,  roundhouses,  coal  chutes,  and 
other  necessary  conveniences;  but  it  cannot  authorize  such 
public  corporations,  in  locating  such  works,  to  seriously  im- 
pair or  destroy  property  not  so  taken,  but  which  becomes 
impaired  or  is  destroyed  by  the  use  of  that  which  is  taken. 

There  is  no  authority  for  the  commission  of  a  nuisance,  or 
the  doing  of  a  hurtful  act,  to  adjacent  or  contiguous  prop- 
erty, in  order  to  operate  that  which  it  lawfully  has. 

This  question,  we  think,  has  already  been  decided  in  this 
state  in  a  number  of  cases. 

In  Terminal  Company  v.  Jacobs,  109  Tenn.  741,  72  S.  W. 
9S7«  61  L.  R.  A.  188,  which  involved  the  location  and  con- 
struction of  a  roundhouse  by  this  same  terminal  company,  it 
is  said : 

"To  claim  exemption  from  a  liability  resting  on  a  charter 
right,  the  answer  may  be  properly  made  that  the  state  has 
not  authorized  the  wrong  complained  of,  and,  in  locating  its 
roundhouse  so  that  the  injury  necessarily  resulted  to  the 
adjacent  landowner,  it  did  so  at  its  peril." 

It  appears  to  be  the  English  doctrine  that  Parliament  may 
authorize  the  construction  of  such  a  work  at  a  specified 
place  where  its  use  would  constitute  a  nuisance  at  common 
law,  and  no  compensation  could  be  claimed  in  respect  to  an 
injury  to  private  rights,  apart  from  a  negligent  use. 

Bat,  even  under  the  English  system,  no  such  immunity 
could  be  claimed,  unless  there  was  sanction  to  do  so,  either 

express  or  implied. 
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As  is  Slid  in  Hill  v.  Managers  of  the  MetropolitaD  Asylam 
Dist.,  L.  K.  4  Queen's  Bench  Div.  433: 

''When  the  terms  of  the  statute  are  not  imperative^  bat 
permissive,  when  it  is  left  to  the  discretion  of  the  persons 
empowered  to  determine  whether  the  general  powers  com- 
mitted to  them  shall  be  put  in  execution  or  not,  I  think  the 
fair  inference  is  that  the  Legislature  intended  that  the  discre- 
tion be  exercised  in  strict  conformity  with  private  rights,  and 
did  not  intend  to  confer  license  to  commit  a  nuisance  in  any 
place  which  might  be  selected  for  the  purpose." 

This  court,  approving  this  doctrine,  said,  in  addition,  in 
Terminal  Company  v.  Jacobs,  109  Tenn.  743,  72  S.  W.  957. 
61  L.  R.  a.  188: 

''Bat  over  and  beyond  this,  we  think  this  corporation,  in 
selecting  a  place  for  its  roundhouse,  acted  in  a  private 
capacity,  and  is  responsible  for  the  injurious  consequences 
which  may  result  from  its  nse.  This  is  the  view  taken  in 
Baseman  v.  Penn.  R.  R.  Co.  (N.  J.  Sup.)  13  Atl.  167.  It  is 
there  said:  'A  railroad,  in  selecting  a  place  for  repair  shops 
and  engine  house,  acts  altogether  in  its  private  capacity. 
Such  location  is  a  matter  of  indifference  to  the  public.  Con- 
sequently, with  respect  to  such  act,  the  corporation  stood  on 
the  footing  of  an  individual,  and  was  entitled  to  no  superior 
rights  of  immunity.  *  *  *  The  authority  to  constract 
such  works  did  not  authorize  it  to  place  them  wherever  it  might 
think  proper  in  the  city,  without  reference  to  the  property 
rights  of  others.  Grants  of  power  to  corporate  bodies  like 
these  can  give  no  license  to  use  them  in  disregard  of  the 
rights  of  others,  and  with  immunity  for  their  invasion.'  To 
the  like  efiect  is  the  leading  case  of  B.  &  P.  R.  R.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739; 
Cogswell  V.  N.  Y.,  H.  &  H.  R.  R.  Co.,  103  N.  Y.  10,  8  N.  E. 
537.  57  Am.  Rep.  701." 

The  Fifth  Baptist  Church  Case,  which  is  a  leading  case 
upon  this  question,  has  been  cited  and  approved  in  a  large 
number  of  cases,  and  by  all  the  text-books  and  compilations, 
since  it  was  delivered  in  1883. 

It  is  said  that  it  is  weakened  in  the  case  of  London  Rail- 
way Company  v.  Truman,  11  App.  Cas.  50,  but  we  do  not 
find  this  to  be  so;  but  that  case,  by  the  opinion  of  the  court 
itself,  is  differentiated  from  the  Hill  Case  and  the  Chnrch 
Case,  the  Truman  Case  resting  upon  the  English  railway 
acts,  which  were  assumed  to  establish  the  proposition  that  a 
railway  might  be  made  and  used,  whether  it  was  a  nuisance 
or  not. 

The  Truman  Case  is  contrary  to  the  other  cases,  because  it 
is  based  upon  the  authority  of  the  English  railway  acts,  which 
authorize  the  construction  and  operation  of  the  railway, 
even  though  it  be  a  nuisance.  No  such  legislation  has 
ever  been  attempted  in  the  United  States,  and  it  is  so 
utterly  repugnant  to  our  Constitution  and  system  of  govern- 
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ment,  by  which  the  rights  of  every  individual  are  protected, 
that  It  will  never  be  attempted  or  upheld. 

In  the  Fifth  Baptist  Church  Case,  io8  U.  S.  317,  2  Sup. 
Ct.  719,  27  L.  Ed.  739,  it  is  said: 

'^It  is  no  answer  to  the  action  of  the  plaintiff  that  the  rail- 
road company  was  authorized  by  act  of  Congress  to  bring  its 
track  within  the  limits  of  the  city  of  Washington,  and  to  con- 
stract  such  works  as  were  necessary  and  expedient  for  the 
completion  and  maintenance  of  its  road,  and  that  the  engine 
honse  and  repair  shop  in  question  were  thus  necessary  and 
expedient,  that  they  are  skillfully  constructed,  that  the 
chimneys  of  the  engine  house  are  higher  than  required  by 
the  building  regulations  of  the  city,  and  that  as  little  smoke 
and  noise  are  caused  as  the  nature  of  the  business  in  them 
will  permit. 

''In  the  first  place,  the  authority  of  the  company  to  con- 
stract  such  works  as  it  might  deem  necessary  and  expedient 
for  the  completion  and  maintenance  of  its  road  did  not 
authorize  it  to  place  them  wherever  it  might  think  proper  in 
the  city,  without  reference  to  the  property  and  rights  of 
others.  As  well  might  it  be  contended  that  the  act  permitted 
it  to  place  them  immediately  in  front  of  the  President's  house 
or  of  the  Capitol,  or  in  the  most  densely  populated  locality. 
Indeed,  the  corporation  does  assert  a  right  to  place  its  works 
upon  property  it  may  acquire  anywhere  in  the  city." 

''Whatever  the  extent  of  the  authority  conferred,  it  was 
accompanied  with  this  implied  qualification:  that  the  works 
should  not  be  so  placed  as  by  their  use  to  unreasonably  inter- 
fere with  and  disturb  the  peaceful  and  comfortable  enjoyment 
of  others  of  their  property.  Grants  of  privileges  or  powers 
to  corporate  bodies,  like  those  in  question,  confer  no  license 
to  use  them  in  disregard  of  the  private  rights  of  others,  and 
with  immunity  for  their  invasion.  The  great  principle  of 
the  common  law,  which  is  equally  the  teaching  of  Christian 
morality,  so  to  use  one's  property  as  not  to  injure  others, 
forbids  any  other  application  or  use  of  the  rights  and  powers 
conferred."     108  U.  S.  317,  2  Sup.    Ct.    727,  27  L.  Ed.  744. 

And  again,  page  745  of  27  L.  Ed.,  page  729  of  2  Sup. 
Ct..  108  U.  S.  317: 

"The  acts  that  Legislature  may  authorize,  which  without 
such  authorization  would  constitute  nuisances,  are  those 
which  aflect  public  highways  or  public  streams,  or  matters  in 
which  the  public  have  an  interest,  and  over  which  the  pub- 
lic have  control.  The  legislative  authorization  exempts  only 
from  liability  to  suits,  civil  or  criminal,  at  the  instance  of  the 
state;  it  does  not  affect  any  claim  of  a  private  citizen  for 
damages  for  any  special  inconvenience  and  discomfort  not 
experienced  by  the  public  at  large." 

And  again,  page  745  of  27  L.  Ed.,  page  730  of  2  Sup.  Ct., 
108  U.  S.  317: 

"If,  as  asserted  by  the  defendant,  the  noise,  smoke,  and 
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odors  which  are  the  cause  of  the  discomfort  and  annoyance 
to  the  plaintiff  are  no  more  than  must  necessarily  arise  from 
the  nature  of  the  business  carried  on  with  an  engine  house 
and  workshop  as  ordinarily  constructed*  then  the  engine 
house  and  workshop  should  be  so  remodeled  and  changed  in 
their  structure  as  to  prevent,  if  that  be  possible,  the  nuisance 
complained  of,  and,  if  that  be  not  possible,  they  should  be 
removed  to  some  other  place,  where  by  their  use  the  plain* 
tifl  would  not  be  thus  annoyed  and  disturbed  in  the  enjoy- 
ment of  its  property.  There  are  many  places  in  the  city 
sufficiently  distant  from  the  church  to  avoid  all  cause  of  com- 
plaint, and  yet  sufficiently  near  the  station  of  the  company 
to  answer  its  purposes." 

To  the  same  effect  is  the  case  of  Chicago,  Gr.  W.  R.  Co. 
v.  Methodist  Church,  I02  Fed.  8s,  42  C.  C.  A.  178,  so  L.  R. 
A.  488,  citing  Stevens  v.  New  York  Elev.  R.  Co.,  8  N.  Y. 
Supp.  313;  Lahr  V.  Metropolitan  Eve.  R.  Co.,  104  N.  Y.  268» 
10  N.  E.  528;  Kane  v.  New  York  Elev.  R.  Co.,  125  N.  Y. 
186,  26  N.  E.  278,  II  L.  R.  A.  640;  Drucker  v.  Manhattan 
R.  Co.,  106  N.  Y.  IS7,  12  N.  E.  568,  60  Am.  Rep.  437; 
Duyckinck  v.  New  York  Elev.  R.  Co.,  12s  N.  Y.  710,  26  N.  E. 
755;  Cogswell  V.  New  York,  N.  H.  &  H.  R.  R.  Co.,  103  N. 
Y.  10,  8  N.  E.  S37t  S7  Am.  Rep.  701;  Peyser  v.  Metropolitan 
Elev.  Co.,  13  Daly,  122;  Smith  v.  New  York  Elev.  R.  Co., 
18  N.  Y.  Supp.  132;  Bohm  v.  Metropolitan  Elev.  R.  Co.,  129 
N.  Y.  S76.  29  N.  E.  802,  14  L.  R.  A.  344. 

The  same  doctrine  is  laid  down  in  Cum.  Tel.  Co.  v.  United 
Eleptric  Ry.  Co.,  93  Tenn.  492,  29  S.  W.  104,  27  L.  R.  A. 
236.  In  that  case  this  court  quoted  approvingly  the  case  of 
Hudson  River  Tel.  Co.  v.  Turnpike  Co.,  13s  N.  Y.  393,  32  N. 
E.  148,  17  L.  R.  A.  674.  31  Am.  St.  Rep.  838,  which  said: 

''We  are  not  prepared  to  hold  that  a  person,  even  in  the 
prosecution  of  a  lawful  trade  or  business  upon  its  own  land, 
can  gather  there,  by  artificial  means,  a  natural  elemet  like 
electricity,  and  discbarge  it  in  such  volume  that,  owing  to 
the  conductive  properties  of  the  earth,  it  will  be  conveyed 
upon  the  grounds  of  his  neighbor  with  such  force  and  to  such 
an  extent  as  to  break  up  his  business  or  impair  the  value  of 
bis  property,  and  not  be  held  responsible  for  the  resulting 
injury." 

Again,  on  pages  520,  S2i,  of  93  Tenn.,  page  iii  of  29  S.  W» 
(27  L.  R.  A.  236) : 

''The  important  consideration  is  that  a  thing  of  value  has 
been  taken  from  the  plaintiff  for  the  benefit  of  defendant  as 
the  representative  of  the  public,  and  for  that  thing  compen- 
sation must  be  made.  It  is  a  plain  dictate  of  justice  that  the 
public,  not  the  individual  citizen,  should  bear  the  burden  im- 
posed upon  the  private  property  for  the  public  benefit.  That 
defendant's  acts  may  have  been  authorized  and  lawful  can 
make  no  difference.  The  Legislature  has  not  the  power  (ex- 
cept, perhaps,  as  to  corporate  franchises)  to  authorize,  and 
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in  tbia  case  it  has  not  uDdertaken  to  aatborize,  the  taking  of 
private  property  for  a  public  use  wit  bout  compensation.'* 

In  Booth  V.  Ry.,  140  N.  Y.  272,  35  N.  E.  593,  24  L.  R.  A. 
105,  37  Am.  St.  Rep.  ^52,  it  is  said : 

''But  wbile  tbere  are  decisions  whicb  give  countenance  to 
the  view  that  an  authority  conferred  upon  a  railroad  cor- 
poration to  construct  a  railroad,  carries  with  it  immunity 
from  liability  in  executing  the  work  for  consequential  dam- 
ages to  private  property,  to  the  same  extent  as  pertains  to 
the  sovereign  in  executing  public  works  (Bellinger  v.  N.  Y* 
C.  R.  R.  Co.,  23  N.  Y.  42),  it  is  now  the  settled  doctrine  in 
this  state  that  the  powers  granted  to  such  corporations  are 
to  be  construed  as  privileges  conferred,  but  upon  the  under- 
standing that  they  shall  be  exercised  in  strict  conformity  to 
private  rights,  and  under  the  same  responsibility  as  though 
the  acts  done  in  execution  of  such  powers  were  done  by  an 
individual.  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  103 
N.  Y.  10,  8  N.  E.  537,  57  Am.  Rep.  701.  This  doctrine 
accords  with  reason  and  with  the  presumed  intention  of 
the  Legislature.  The  franchises  of  a  railroad  corpora- 
tion are  conferred  in  consideration  of  supposed  pub- 
lic benefits  which  will  result  from  the  construction  of 
its  road.  The  projectors  of  such  an  enterprise  are 
moved  by  considerations  of  personal  advantage.  To  acquire 
corporate  character  and  privileges,  they  are  willing  to  subject 
themselves  to  certain  public  duties.  But  it  is  quite  un- 
reasonable that  in  executing  its  corporate  powers  the  corpora- 
tion should  be  exempted  from  liability  for  injuries  to  private 
property,  as  though  it  was  acting  as  a  strictly  public  agent." 

See,  also.  Long  Island  Ry.  Co.  v.  Garvey,  159N.  Y.  334,  S4 
N.  E.  60. 

In  Madison  v.  Ducktown,  etc.,  Co.  (Tenn.  Sup.)  83  S.  W. 
658,  noxious  fumes  and  smoke  were  found  to  be  sufiBcient  to 
constitute  a  nuisance.  With  reference  to  location  and  opera- 
tion the  court  (page  660)  said : 

''The  Court  of  Chancery  Appeals  finds  that  the  defendants 
are  Conducting  and  have  been  conducting  their  business  in  a 
lawful  way,  without  any  purpose  or  desire  to  injure  any  of 
the  complainants;  that  they  have  been  and  still  are  pursuing 
the  only  known  method  by  which  these  plants  can  be  operated 
and  their  business  successfully  carried  on;  that  the  open-air 
roast  heat  is  the  only  method  known  to  the  business  or  to 
science  by  means  of  which  copper  ore  of  the  character 
mined  by  the  defendants  can  be  reduced;  that  the  defend- 
ants have  made  every  efiort  to  get  rid  of  the  smoke  and 
noxious  vafiors,  one  of  the  defendants  having  spent  $200,000 
in  experiments  to  this  end,  but  without  result." 

''It  is  to  be  inferred  from  the  description  of  the  locality 
that  tbere  is  no  place  more  remote  to  which  the  operations 
referred  to  could  be  transferred." 

15  RRR— 33 


S14       Vol  is  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S 

LouiBville  &  N.  Terminal  Co.  v.  Lellyett 

And  again  (page  664  of  83  S.  W.): 

'^A  judgment  for  damages  in  this  class  of  cases  is  a  matter 
of  absolute  right,  where  injury  is  shown." 

In  view  of  these  and  many  other  authorities,  we  are  of 
opinion  that  there  was  no  error  in  the  charge  of  the  court, 
as  claimed  by  the  defendants,  except  as  hereinafter  indi- 
cated. 

It  remains  to  apply  the  principles  laid  down  as  determin- 
ing liability  to  the  facts  of  this  case,  with  such  criticisms  and 
modifications  as  we  think  are  proper  under  the  facts. 

As  before  stated,  tracks  were  laid  in  front  of  the  property 
in  controversy,  and  about  225  feet  from  it,  as  early  as  185 1  or 
1852;  and  the  entire  traffic  and  travel  of  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  and  Louisville  &  Nashville 
Railroad  to  and  from  the  South  passed  over  these  tracks. 
With  the  increase  of  travel  and  traffic  the  cars  have  been 
caused  to  pass  more  frequently  than  when  the  roads  first 
commenced  operations;  and  other  tracks  have  been  laid 
entering  into  the  terminal  station,  and  passing  through  it,  in 
order  to  accommodate  the  increase. 

When  the  first  tracks  were  laid,  the  property  now  in  con- 
troversy, as  well  as  that  contiguous,  was  vacant.  With  the 
growth  of  the  city  this  space  has  been  occupied,  and  resi- 
dences have  been  erected. 

Thus  both  the  travel  and  traffic  of  the  roads,  as  well  as  the 
growth  of  the  locality,  have  gone  hand  in  band. 

We  are  of  opinion  that,  in  so  far  as  the  growth  and  increase 
of  travel  and  traffic  into  and  through  the  station  has  brought 
discomfort  to  plaintiff,  he  is  without  remedy. 

In  other  words,  the  roads  have  the  right  to  accommodate 
their  increasing  traffic  and  travel  without  liability,  so  long  as 
their  trains  are  operated  without  negligent  disregard  of  the 
comfort  and  usable  value  of  the  plaintiff's  property,  and  for 
this  purpose  to  lay  such  additional  tracks,  side  tracks,  and 
switches  into  and  through  the  station  as  may  be  required  to 
accommodate  such  travel  and  traffic,  both  passenger  and 
freight;  and  it  is  only  for  the  additional  conveniences  of 
roundhouses,  sandhouses,  coal  bins,  coal  chutes,  and  the 
switchyards  and  tracks  necessary  to  operate  such  additional 
conveniences,  which  might  be  located  elsewhere,  though  not 
so  advantageously,  perhaps,  that  plaintiff  can  complain,  if 
they  materially  damage  the  plaintiff's  property. 

There  has  been  no  effort  made  to  distinguish  between  the 
damage  caused  by  the  entrance  of  trains  and  passing  of  trains 
and  exit  of  trains  from  the  station  and  switching  trains  in 
operating  the  road,  and  the  operation  of  the  switch  tracks,  the 
coal  bins,  coal  chutes,  roundhouse,  sandhouse,  and  other  facili- 
ties introduced  and  operated  as  part  of  the  terminal  facilities. 

It  is  only  for  the  latter  that  plaintiff  has  a  right  of  action, 
and  proof  should  have  been  confined  to  that  feature  of  the 
situation,  and  not  to  the  general  discomfort  and  damage 
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caused  by  the  entering  and  departure  of  trains  from  the 
fltatioD»  as  well  as  the  operation  of  the  other  facilities. 

Again,  it  is  not  every  inconvenience  or  discomfort  that 
will  entitle  a  property  holder  to  damages,  even  though  it  be 
material  or  considerable,  and  especially  as  against  a  public 
or  quasi  public  enterprise. 

The  noise  of  paved  streets  and  of  street  cars  is  a  material 
discomfort  to  abutting  owners.  The  smoke  from  factories, 
hotels,  and  manufacturing  establishments  may  form  a  material 
discomfort  and  annoyance  to  persons  living  near  by;  but 
these  are  discomforts  and  annoyances  that  the  individual 
must  bear  in  deference  to  the  convenience  and  comfort  of 
the  public. 

The  noise  of  trains  passing  through  the  country  districts 
and  the  dust  of  vehicles  passing  along  the  public  highways 
may  be  a  great  annoyance  to  residents  along  the  line  of  such 
roads;  and  the  rumbling  of  c&rriages  of  belated  revelers  and 
of  early  market  wagons  along  the  paved  highways  may  dis- 
turb the  slumbers  and  harass  the  nerves  of  persons  who  de- 
sire to  sleep  in  the  cities;  but  it  is  not  for  such  annoyances 
and  discomforts  that  the  law  allows  redress,  but  only  where 
the  discomfort  and  inconvenience  proceeds  to  such  an  extent 
as  to  injure  the  usable  and  rental  or  permanent  value  of  the 
property  that  the  law  will  award  damages.  It  must  amount* 
to  some  extent,  to  the  taking  of  the  value  of  the  property, 
either  temporary  or  permanent,  and  depriving  the  owner 
thereof.  See  R.  R.  v.  Bingham,  87  Tenn.  522,  11  S.  W.  70S» 
4  L.  R.  A.  622;  Demarest  v.  Hardbam,  34  N.  J.  £q.  469. 

This  distinction  will,  we  think,  tend  to  harmonize  to  a 
large  extent  cases  which  appear  to  be,  and  are,  no  doubt, 
somewhat  in  conflict  with  the  case  we  have  cited. 

In  other  words,  there  are  cases,  some  of  them  cited  by 
counsel,  which  seem  to  hold  that  damages  will  not  be  awarded 
when  they  arise  from  the  careful  operation  of  lawful  enter- 
prises; but  these  cases,  when  carefully  analyzed,,  do  not 
present  such  a  strong  state  of  facts  as  shows  a  material  in- 
jury to  the  property,  amounting  to  a  taking  of  it,  in  part  or 
in  whole;  but  they  present  cases  where  the  inconvenience 
and  damage  do  not  amount  to  a  nuisance,  and,  hence,  being 
done  in  the  prosecution  of  a  legal,  public  business,  they  do 
not  present  a  case  for  damages. 

The  liability  of  defendants  is,  we  think,  to  be  determined 
by  the  principles  we  have  laid  down;  and  it  remains  to  con- 
sider the  question  of  damages,  if  there  is  liability. 

One  assignment  of  error  is  that  the  damages  are  so  exces- 
sive as  to  indicate  passion,  prejudice,  or  caprice. 

In  our  opinion,  there  are  two  theories  upon  which  damages 
might  be  estimated  or  based,  if  there  is  liability. 

One  is  the  theory  that  the  defendants  are  carelessly  and 
neligently  operating  their  property  so  as  to  make  it  an  unnec- 
essary and  unwarrantable  and  hurtful  nuisance,  while  at  the 
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same  time  they  have  it  in  their  power  to  correct  the  evils 
and  obviate  the  trouble  by  adopting  other  means,  and  beingr 
more  careful  in  the  manner  of  operating  the  yaids;  and 
coupled  with  this  is  the  presumption  that  the  nuisance  will 
be  only  temporary,  and  the  evil  will  be  remedied. 

In  that  aspect  of  the  case  recurrent  damages  to  the  use  and 
enjoyment  of  the  property  may  be  recovered  from  time  to 
time  until  the  nuisance  is  abated. 

In  such  case  the  measure  of  damages  will  be  the  injury  to 
the  value  of  the  use  and  enjoyment,  which  may  be  measured, 
to  a  large  extent,  by  the  rental  value  of  the  property,  and  to 
what  extent  that  rental  value  is  diminished. 

The  other  theory  is  that  the  yards,  etc.,  are  carefully  and 
properly  operated,  so  much  so  as  can  be  done  considering 
the  use  of  the  property;  but  the  location  of  the  yards,  etc., 
and  their  proper  operation  nevertheless  causes  an  actionable 
injury  to  the  plaintiff's  property.  In  such  case  it  is  not  con- 
templated that  any  change  in  operation  will  be  made,  and 
the  damage  will  continue  so  long  as  the  yards  are  continued, 
which  will  be  permanently. 

In  such  case  the  proper  measure  of  damages  will  be  the  in-* 
jury  to  the  fee  or  permanent  value  of  the  property  by  the 
continued  and  permanent  operation  of  the  yards.  To  the 
extent  that  such  permanent  injury  is  inflicted,  the  property 
18,  in  a  sense,  taken  or  appropriated. 

The  doctrine  of  successive  suits  rests  upon  the  following 
principles: 

(i)  That  the  act  complained  of  is  a  nuisance. 

(2)  That  it  may  be  abated  or  discontinued,  and  until  that 
is  done  damages  may  be  recovered  from  time  to  time. 

This  assumes  that  the  nuisance  will  be  abated,  and  that  the 
cause  of  the  injury  is  not  permanent,  nor  intended  to  be  so. 

On  the  other  hand,  when  the  operation  of  the  yards  is  law- 
ful and  reasonable,  and  the  injury  results  from  the  location 
and  necessary  operation,  and  it  is  not  contemplated  to  be  re- 
moved or  capable  of  being  removed,  then  the  damages  are 
permanent,  and  they  should  be  estimated  on  the  permanent 
injury  to  the  property  in  the  depreciation  of  its  value  in  the 
market. 

Now,  upon  this  feature  the  measure  of  damages  in  the  rec* 
ord  is  in  a  very  unsatisfactory  condition. 

The  declaration  in  its  different  counts  claims  damages  upon 
each  theory;  that  is,  some  of  the  counts  for  damages  for  use 
and  occupation,  and  others  for  damages  to  the  value  of  the 
property.  There  were  other  counts  alleging  damages  to  the 
furniture. 

Much  proof  was  taken  showing  damages  in  a  general  way 
— that  is,  injury  to  the  property,  both  real  and  personal;  but 
there  is  very  little,  if  any,  estimate  of  salable  value,  and  none 
of  rental  value  or  rental  depreciation.  It  is  not  shown  bow 
much  the  rental  or  usable  value  has  been  diminished.     It  is 
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oot  sbown,  in  definite  estimates,  how  much  the  permanent 
value  of  the  property  has  been  depreciated. 

The  case  was  presented  to  the  jury  npon  all  the  counts; 
that  is,  permanent  damages  to  the  property,  temporary  dam- 
ages to  the  use,  and  damages  to  the  furniture. 

But  when  the  court  came  to  charge  the  jury  all  claims  for 
damages  to  furniture  were  withdrawn;  all  claims  for  dam- 
ages to  the  fee  or  permanent  injury  were,  at  plaintifi's  re- 
quest, withdrawn;  and  the  case  went  to  the  jury  alone  upon 
the  question  of  damages  to  the  use  and  occupation — that 
is,  to  the  rental  or  usable  value  of  the  real  estate. 

It  must  have  been  confusing  to  the  jury  to  have  the  matter 
submitted  to  them  in  this  way,  requiring  them  to  eliminate 
from  their  minds  the  damage  to  the  personal  property,  and 
the  permanent  damage  to  the  realty,  and  to  consider  only 
the  injury  to  the  rental  value. 

There  is  almost,  if  not  an  entire,  absence  of  any  basis  for 
an  estimate  of  the  depreciation  of  the  property  in  rental  or 
usable  value. 

It  was  shown  in  the  proof,  over  protest,  that  the  value  of 
the  real  estate  was  $7,000.  This  was  for  the  purpose  of  fur- 
nishing a  basis  for  its  rental  or  usable  value,  and  was  so  con- 
fined ;  the  argument  being  that  the  injury  to  the  rental  or 
usable  value  of  $7,000  would  be  more  than  that  of  a  $2,000,  or 
less  than  that  of  a  $20, 00a 

In  this  condition  of  the  record  it  is  not  improbable  that 
the  jury  were  misled  into  believing  they  could  look  to  the  in- 
jury to  the  personal  property  and  the  permanent  injury  to 
the  property,  whereas  they  could  only  look,  as  the  case  was 
finally  submitted  to  them,  to  the  damage  to  the  use  and 
enjoyment  of  the  real  property  during  the  time  the  terminal 
property  was  being  operated;  that  is,  from  January,  1900,  to 
the  bringing  of  the  suit  in  1902.  This  was  a  period  of  about 
tbirty-two  months,  during  about  six  of  which  plaintiff  did  not 
occupy  the  premises,  but  was  away  voluntarily  for  the  sum- 
mer. 

The  damage  found  was  $4,000.  This,  for  the  use  of  a  prop- 
erty worth  $7,000^  for  only  32  months,  would  be  grossly  un- 
reasonable for  rental  or  usable  value,  even  if  the  property 
was  rendered  uninhabitable. 

It  would  be  at  the  rate  of  $2,000  per  year  for  a  property 
which,  from  its  value,  would,  perhaps,  rent  for  not  more  than 
$SOO  per  annum. 

So  that,  if  the  plaintiff  had  lost  the  entire  use  or  rent  of 
his  property,  the  amount  found  as  damages  therefore  was 
grossly  excessive,  even  taking  into  consideration,  in  addition 
to  the  rental,  the  destruction  of  the  trees,  flowers,  shrubbery, 
etc. 

Treating  the  case,  as  we  must,  upon  the  record,  that  only 
temporary  damages  were  awarded,  they  are  so  excessive  as 
to  indicate  either  misapprehension  by  the  jury  or  showing 
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passioDy  prejudice,   or  caprice  on  their  part,   which  mast 
vitiate  their  verdict 

We  have  not  been  able  to  find  in  the  record  any  evidence 
of  the  rental  or  usable  value  of  the  property. 

There  is  no  evidence  to  show  what  the  property  would 
have  rented  for  before  the  terminal  plant  commenced  opera- 
tion, nor  how  much,  if  any,  that  rental  value  bad  been 
diminished. 

Nor  is  there  any  evidence  or  estimates  in  figures  of  the 
permanent  injury  to  the  property,  if  that  was  to  be  con- 
sidered. 

Evidence  was  introduced  to  show  that  smoke,  soot,  cin«> 
ders.  dust,  and  noise  were  cansed  by  other  industries  than 
those  of  the  terminal  company. 

In  regard  to  the  several  assignments  on  this  feature  of  the 
case  we  are  of  opinion  that  it  was  competent  to  show  that 
the  property  in  controversy  was  injuriously  or  prejudicially 
affected  by  smoke,  dust,  cinders,  etc.,  from  other  sources,, 
but  not  to  show  the  effect  of  same  on  property  nearby  or 
contiguous  to  the  plaintiff's  property. 

Neither  is  it  competent  to  show  bow  other  property  con- 
tiguous to  or  near  by  that  of  plaintiff  has  been  affected  by 
the  installation  of  and  operation  of  the  terminal  plant,  but 
the  proof  should  we  confined  to  the  premises  of  plaintiff. 

Nor  is  it  competent  to  compare  the  noise  existing  at 
plaintiff's  residence  with  that  prevailing  in  other  portions  of 
the  city ;  nor  to  show  that  Nashville,  generally,  is  a  dirty,, 
smoky,  noisy  place  or  city. 

Other  minor  errors  are  assigned,  which  it  is  not  necessary 
to  pass  on  specifically. 

For  the  reasons  we  have  indicated,  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial.     Appellee  will  pay  costs  of  appeal. 

Upon  this  new  trial  plaintiff  should  elect  whether  he  wilF 
claim  for  temporary  recurrent  damages  to  his  property  in  its 
use  and  rental  value,  or  whether  for  permanent  injury,  and 
proof  should  be  confined  accordingly.  So,  also,  all  evi- 
dence as  to  damages  to  furniture  should  be  eliminated,  and 
not  put  before  the  jury.  So,  also,  should  the  proof  be 
limited  to  the  damage  caused  by  the  operation  of  the  round- 
house, sandbouse,  coal  chutes  and  bins,  and  the  tracks  used 
in  operating  the  same,  excluding  such  inconvenience  and 
damage  as  arises  from  the  operation  of  incoming  or  outgoing^ 
passenger  and  freight  trains  into  the  station,  and  the  opera- 
tion of  such  switches  as  are  required  to  handle  the  same  in 
entering  or  leaving  the  station.  All  other  matters  should  be 
excluded  from  the  jury  as  tending  to  confuse  them. 

In  the  present  state  of  the  record,  we  cannot  say  whether 
defendants  are  liable  for  any  amount. 
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NUIBANOBS— BFFBOT  OF  LBGISLATIVB  SANCTION,  liAW- 
FULNBSS    OF   BnSINBSS,  AND  BXBROISB   OF 

SKILL  AND  GARB. 

I.  Scope  of  Note. 

IL  Effect  of  Legislative  Sanction. 

A.  In  Actions  by  State. 

1.  Other  Statements  of  Rule. 

2.  Illustrations. 

a.  Highways  and  Other  Things  over  Which  Public  Has 

Control. 

b.  Railroads  in  Streets. 

c.  Abutment  in  Street — Elevated  Railway. 

I.  Authorized   Obstruction   of   Public   Koad. 
:.  Business     Conducted    in    Proper    Manner — ^Location 
Designated. 

f.  Bawdy  House. 

g.  Works  of  Internal  Improvement — ^Transfer  to  Private 

Corporation — Obstruction  of  Water — Health, 
h.  Dam — Specified  Location  and  Height — Indictment, 
i.  Canal — Purchase  from  State — Seepage — Noisome  Pools 

— Indictment, 
j.  Railroad  in  Street — Improper  Use. 
k.  License  to  Manufacture  Fertilizers. 

3.  Statute  Must  Be  Strictly  Construed. 

4.  Municipal  Powers. 

B.  Private  Nuisances. 

1.  Consequential  Damages — Right  Creature  of  Statute. 

2.  Compensation — Absence  of  Legislative  Requirement 

3.  Discomfort  to  Be  Endured  for  Public  Good. 

4.  Enjoyment  of  Property  Not  Directly  Disturbed — No  Right 

of  Action. 
6.  Injuries  from  Acts  Done  in  Conformity  to  Law — Forfei- 
ture of  Chartered  Rights  or  Suit  Authorized  by  Law. 

6.  Small  Nuisances  May  Be  Authorized. 

7.  Mill — Ringing     Bell — Injunction — Subsequent     Legislative 

Authority. 

8.  Street — Authorized     Obstruction — Liability     Limited     by 

Principles  Governing  Actions  of  Negligence. 

9.  Public  Work  for  Federal  Government — Absence  of  Neg- 

ligence— Liability  of  Contractor. 

10.  Public   Improvement — Vessels    Prevented   from   Entering 

Dock. 

11.  Dam  to  Improve  Navigation — Destruction  of  Mill  Site. 

12.  Consequential  Damages  Recovered — Work  Not  Subject  to 

Abatement. 

13.  Slaughter  House — Bar  to  Injunction  in  Advance. 

14.  Steam  Engines  and  Furnaces — Compliance  with  Statute — 

Burden  of  Proof. 

15.  Steam  Engine — Municipal  License. 

16.  Injury  Not  Actionable  at  Common  Law  if  Done  by  Indi- 

vidual— Compensation — ^Absence  of  Statutory  Provision, 

17.  Telephone  Wires  — ^^ Lightning  —  Noise — Insurance — Public 

Interests — Injunction. 

18.  All  Equities  Considered. 

19.  Statutory  Sanction  Must  Be  Clear. 

il)  Express  Legislative  Authority  Required. 
2)  Natural    Result    of    Act    Authorized — Result   of 

Manner  of  Doing  Act. 
(3)  Very  Act  Must  Have  Been  Contemplated. 
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(4)  Permissive    Authority — ^Acts    Contemplated    by 

Statute. 

(5)  Municipal   Acts — Express   Legislative   Authority 

Required. 

(6)  Municipal    Corporations — Legislative    Authority 

Not  to  Be  Inferred. 

(7)  Waterworks — Injury  from   Soot — Site  Not  Ap- 

proved. 

(8)  Public  Work  for  Private  Profit — Compensation 

— Exemption — Presumption. 

(9)  Railroad  in  Highway — Authority  to  Construct — 

Injury  to  Private  Property. 

(10)  Authority  to   Bring  Tracks  within  City — Shops 

and  Engine  Houses. 

(11)  Engine  House  and  Coal  Bins — Soot  and  Smoke 

— Statute — Location  Not  Designated. 

(12)  Engine     House — Compensation — General    Grant 

of  Authority — Presumption. 

(13)  Location     of     Roundhouse — Railroad     Acts     in 

Private  Capacity. 

(14)  Switching — Dangerous    Speed — Standing   Trains 

— Cinders. 

(15)  Only  Right  of  Way  in  Street  Granted— Terminal 

Yard. 

(16)  Operation    of    Stationary    Engine — Street    Rail- 

ways— Municipal   License. 

(17)  License  to  Operate  Steam  Engine  in  City — Nui- 

sance— Soot. 

(18)  Stationary     Steam     Engine — Noise — ^Vibration — 

License  No  Bar  to  Action. 

(19)  J^umping  Station — Selection  of  Site  Left  to  Mu- 

nicipalitv. 
(80)  Waterworks — Soot — Liocation      and      Character 
Not  Specified. 

(21)  Massachusetts  Mill  Act — ^Limited  Use  of  Land 

of  Another. 

(22)  Sewers — Injuries  to  Lower  Proprietors — Acts  of 

Parliament — Authority  Not  Implied. 

(23)  Cleaning  and  Relighting  Engines — Unreasonable 

Use— -Injunction. 

(24)  Municipal     Corporations — ^Acts     Not     Contem- 

plated by  Legislature. 

20.  Injuries  to  Private  Property. 

(1)  Other  Statements  of  Rule. 

(2)  Special  Damage  from  Public  Nuisance. 

(3)  Sewers — Discomfort — Special  Injury. 

(4)  Public  Work  for  Private  Profit — Corporation — 

Sovereign's  Immunity. 

(5)  Private   Wrongs. 

(6)  Corporations   Acting  for   Private   Profit — Com- 

pensation. 

(7)  Act    Naturally    Resulting   in    Injury    to    Private 

Property  —  Compensation  —  Legislative  Inten- 
tion— Presumption. 

(8)  Dam     across     Navigable     Water  —  Overflowing 

Land — Damages. 

(9)  Injury  Necessarily  Resulting  from  Proper  Con- 

struction— Absence  of  Charter  Remedy. 

(10)  Noise   and   Confusion — Trains   and   Cars — Dam- 

ages— Legislative  Authority  No  Defense. 

(11)  Dam — Flowing:  Back  upon  Land — Injunction. 

(12)  Railroad   Engine   House  and  Repair  Shops  Lo- 

cated Near  Church. 
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(13)  Dam — Overflowing  Land — Liability. 

(14)  Operation    of    Railroad — Noise — Nuisance — ^Leg- 

islative Authority  No  Defense. 

(15)  Noxious    Vapors — Private    as    Well    as    Public 

Nuisance. 

(16)  Navigable    Stream  —  Mining    Debris  —  Lower 

Proprietors  —  Compensation  —  Constitutional 
Law. 

(17)  Canal — Floodmg  Land — Consequence  of  Lawful 

Act. 

(18)  Smoke,   Noise    and   Vibration — Necessary   Con- 

comitants of  Use  of  Franchise  Distingruished 
from   Private  Wrongs. 

(19)  Consequential  Damages — Not  a  Taking. 

(20)  Levees — Overflows — Not  a  Taking. 

(21)  Property    "Injured" — Construction    of   Constitu- 

tional Provision. 

21.  Damages  Must  Be  Special. 

a.  General   Rule. 

(1)  Absence  of  Special  Injury. 

(2)  Unauthorized   Occupation — Right   of   Citizen  to 

Enjoin. 

(3)  Street  Railway — Location  on  Portion  of  Street 

Not  Designated. 

b.  Limitations  of  Rule. 

(1)  Coal    Shed — Noise — Same    Injury   Sustained   by 

Others. 

(2)  Smoke    and    Cinders — ^All    Property   in   Vicinity 
Injured. 

'8)  Access  to  Cemetery — Injunction. 

^4)  Incidental  Injuries — Frightening  Horses. 

.5)  Smoke — Injuries  to  Many  Others. 

(6)  Telephone  Poles — Absence  of  Special   Injury. 

c.  Noise — Case  Must  Be  Very  Special. 

22.  Railroads  in  Streets. 

a.  Consequential  Injuries  from  Operation. 

(1)  General  Rule. 

(2)  Other   Statements  and   Illustrations  of  General 

Rule. 

(a)  Mere  Consequential  Annoyance. 

(b)  Authorities  Limiting  Application  of  Rule. 

b.  Injuries  from  Construction  of  Railroads  in  Streets. 

23.  Consequential   Injuries  from  Construction  and  Operation 

of  Railroads  on  Land  Other  than  Streets. 

24.  Unauthorized  Construction  and  Operation  of  Railroad. 

a.  General  Rule. 

b.  Illustrations. 

(1)  Operation  of   Freight   Cars   on   Street   Railway 

Track   without  Authority — Injuries  to   Pedes- 
trian. 

(2)  Unauthorized  Uses   Made  of  Licenses. 

(3)  Grant — Restriction   for   Benefit   of   Portion    Re- 

tained— Elevated  Railway — Injunction. 

(4)  Diversion  of  Stream — Work  of  Public  Utility — 
Liability. 

'5)  Railroad  in  Street. 

'6)  Relocation  of  Road. 

7)  Railroads — Unauthorized  Location. 

(8)  Railroad  in  Street — Others  Injured. 

(9)  Bridge    over    Navigable    River — Construction — 
Departure  from  Terms  of  Federal  Statute. 

(10)  Canal — Unauthorized  Mode  of  Construction. 
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(11)  Cross-Over    Switch — Location — Approved    Plan 
Not  Followed. 

25.  Whether  Damages  from  Construction  and  Operation  of 
Railroad  Were  Included  in  Condemnation  Assessment 
or  in  the  Consideration. 

a.  Damages  Included. 

(1)  Elevation  of  Track — Increased  Noise.  Smoke  and 

Cinders — Injury    to    Owner    of    Subsequently 
Purchased  Lot. 

(2)  Grant  of  Land  for  Right  of  Way — Smoke,  Cin- 

ders and  Vibration — Injury  to  Other  Portion 
of  Lot. 

(3)  Grant  of  Right  of  Way — Injuries  from  Lawful 

Construction     and     Operation — Damages     In- 
cluded in  Consideration. 

(4)  SwitcTies      and     Turntables — Smoke — Necessary 

Incidents. 

(5)  Horse  Railway — Contemplated  Use. 

(6)  Grant  of  Right  of  Way — Damages  Included  in 

Consideration  —  Nonnegligent       Construction 
and  Operation. 

(7)  Proper     Construction — Damages     Included     in 

Award. 

(8)  Excavation — Disappearance  of  Spring. 

(9)  Bridge — Incident  to  Grant. 

(10)  Watercourse — Unnecessary    Diversion — ^Trespass 

— Damages  Included  in  Assessment 

(11)  Grant  of   Right  of  Way — Contingent   Damages 

Included  in  Consideration. 

(12)  Injury  to  Private  Ferry — All  Damages  Included 

in  Assessment. 

b.  Damages  Not  Included. 

(1)  Unlawful  Use  of  Right  of  Way — Damages  Not 

Included  in  Original  Assessment. 

(2)  Damages  Included  in  Statutory  Compensation — 

Unnecessary  Injuries. 

(3)  Right   of   Way  Acquired   by   Deed — Damages — 

Scope  of  Exemption — Negligence  in  Construc- 
tion. 

(4)  Railroad — Incidental   Damages    Included  in   As- 

sessment— Presumption — Negligence. 

(5)  Construction   of   Waterway — Damages    Included 

in   Compensation — Unnecessary   Injuries. 

(6)  Diversion  of  Surface  Water — Incident  to  Grant 

(7)  Damages  Included  in  Award  or  Release — Negli- 

gent Construction. 

(8)  Injury  from  Unskillful  Construction. 

(9)  Statutory    Conipensation — Injuries    from    Negli- 

gence   and    Trespass    Not    Included — Surface 
Water. 

III.  Arising  from  Lawful  Business. 

A.  General  Rule. 

B.  Other  Statements  and  Illustrations  of  Doctrine. 

1.  Illustrations. 

a.  Blacksmith  Shops — Location. 

b.  Smoke— Noise — Odors   Not   Injurious  to   Health — In- 

junction. 

c.  Dense  Smoke  for  Twelve  Hours  Twice  a  Month. 

d.  Manufactory — Subsequent  Erection  of  Residence. 

e.  Noise — Slaughter  House. 

f.  Offensive  Odors  Not  Producing  Disease. 
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g.  Stable  in  City. 

h.  Use  of  Steam  Whistle. 

i.  Distilling — Smoke  and  Noise. 

j.  Lawful  Business — Evidence  Must  Be  Convincing. 

IV.  Effect  of  Exercise  of  Care  and  Skill. 

A.  Lawful  Business — Exercise  of  Care  No  Defense. 

B.  Factory — Noxious  Vapors — Exercise  of  Skill  and  Care. 

C.  Use  of  Dangerous  Materials. 

D.  Stock  Yards — Location — Good  Faith — Exercise  of  Care — In- 

junction. 

E.  Coal   Bins — Necessary   Location — Exercise   of   Care — Injunc- 

tion. 

F.  Smelting    Works — Unwholesome     Gases — Suitable    Location 

and  Proper  Operation. 

^V.  Effect  of  Negligence  or  Want  of  Skill. 

A.  Sewers — Odors — Percolations   Not  a  Taking — Damages — ^Ac- 

tion for  Tort. 

B.  Negligence  in  Construction  or  Operation  of  Railroad. 

C.  Overflow  of  Water — Negligent  Construction. 

D.  Negligence  in  Use  of  Grant — Damages — Express  Legislative 

Exemption. 

E.  Terminal  Yard — Improper  Construction  or  Operation. 

F.  Railroad — Must  Be  Necessary  Result. 

G.  Obligation    Not    to    Injure   Another — Maxim    Applicable   to 

Railroads — Negligence — Damages. 

H.  Watercourse — Unnecessary  Diversion — Cheaper  Construction 
— Grant  of  Right  of  Way. 

I.  SCOPE  OF  NOTE. 

The  main  purpose  of  this  note  is  to  show  whether  the  authorized 
construction  and  operation  of  a  railroad  in  a  street  may  constitute 
such  a  nuisance  as  to  entitle  an  owner  of  property  abutting  on  the 
street  to  damages.  It  treats,  however,  of  some  other  questions  of 
the  law  of  nuisance,  and  of  some  which,  perhaps,  belong  more  prop- 
erly to  that  of  eminent  domain;  but  they  all  relate,  in  more  or  less 
degree,  and  tend  to  illustrate,  our  main  subject. 

II.  EFFECT  OF  LEGISLATIVE  SANCTION. 

A.  In  Actions  by  State. 

Of  course  it  is  a  legal  solicism  to  call  that  a  public  nuisance  which 
is  maintained  under  legislative  authority.  Wlien  the  law  making 
power  has  lawfully  authorized  a  thing  to  be  done  no  wrong  can 
thereby  arise  except  from  the  manner  of  doing  the  act.  That  which 
the  law  authorizes  cannot  be  a  public  nuisance.  And  the  legislature 
may,  when  deemed  necessary  for  the  public  good,  permit  that  to  be 
done  which  would,  on  common-law  principles,  and  without  statutory 
authorization,  be  deemed  a  nuisance.  So  when  an  individual  or  a 
corporation  is  vested  by  the  legislature  with  power  to  do  such  an 
act,  and  the  authority  conferred  is  properly  exercised  and  not  ex- 
ceeded, the  licensee  cannot  be  held  liable,  in  a  suit  by  the  state,  for 
committing  a  public  nuisance,  in  exercising  the  power  granted. 

UNITED  STATES.— Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317. 

INDIANA.— Butler  v.  State,  6  Ind.  165;  City  of  North  Vernon  f. 
Voegler,  103  Ind.  314,  2  N.  E.  821;  Pittsburg,  C.  &  St.  Louis  R.  W. 
Co.  V.  Brown,  67  Ind.  45;  State  v,  Louisville,  etc.,  R.  Co.,  86  Ind.  114^ 
10  Am.  &  Eng.  R.  Cas.  286. 
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IOWA.— Milburn  v.  City  of  Cedar  Rapids,  12  Iowa  246. 

KENTUCKY.— Louisville  Ry.  Co.  v.  Foster,  108  Ky.  743. 

LOUISANA.— Irwin  v.  Great  So.  Tel.  Co.,  37  La.  Ann.  63. 

MARYLAND.— Garrett  v.  Lake  Roland  Elevated  Ry.  Co.  (Md.), 
1  Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 

MASSACHUSETTS.— Commonwealth  v,  Boston,  97  Mass.  555. 

MICHIGAN.— Chope  v.  Detroit  &  Howell  P.  R.  Co.,  37  Mich.  197. 

MISSOURI.— Givens  v.  Van  Studdiford,  86  Mo.  149. 

NEW  JERSEY.— Garrett  v.  State,  49  N.  J.  L.  94,  7  Atl.  29;  Hinch- 
man  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  75;  State  v.  City  of  Tren- 
ton, 36  N.  J.  L.  79. 

NEW  YORK.— Baxter  v.  Spuyten  Duyvil,  etc.,  R.  Co.,  61  Barb. 
(N.  Y.),  428;  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y. 
10,  8  N.  E.  537,  27  Am.  &  Eng.  R.  Cas.  376. 

PENNSYLVANIA.— Commonwealth  v.  Reed,  34  Pa.  St.  275;  Dan- 
ville, etc.,  R.  Co.  V.  Commonwealth,  73  Pa.  St.  29. 

RHODE  ISLAND.— State  v.  Barnes,  20  R.  I.  525,  40  Atl.  374. 

VIRGINIA.— Town  of  Suffolk  v.  Parker,  79  Va.  660. 

WEST  VIRGINIA.— Watson  v.  Fairmont  &  S.  Ry.  Co.,  49  W.  Va. 

528    39  S    E    193 

WISCONSIN.— Stoughton  v.  State,  6  Wis.  291. 

1.   Other  Statements  of  Rule. 

In  Hinchman  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  75,  it  is  held 
that  a  public  nuisance  must  be  occasioned  by  acts  done  in  violation 
of  law.    A  work  which  is  authorized  by  law  cannot  be  a  nuisance. 

In  Pittsburgh,  C.  &  St.  Louis  R.  W.  Co.  v.  Brown,  67  Ind.  45,  it  is 
held  that  the  legislature  may,  when  deemed  necessarv  for  the  public 
good,  permit  or  require  that  to  be  done  which  would,  on  common- 
law  principles  and  without  the  statute,  be  deemed  a  nuisance. 

In  Watson  v.  Fairmont  &  S.  Ry.  Co.,  49  W.  ya.  528,  39  S.  E.  193, 
it  is  held  that  when  a  person  or  corporation  is  authorized  bv  the  leg- 
islature by  an  express  statute  to  do  an  act  or  by  the  council  of  a  city 
or  town  to  which  the  power  to  authorize  it  has  been  delegated  by  a 
legislative  act,  such  person  or  corporation  cannot  be  regarded  as 
committing  a  nuisance  in  the  execution  of  such  act  nor  proceeded 
against  merely  upon  the  theory  that  it  is  a  nuisance,  either  at  law  or 
in  equity. 

8.  lUustrationa. 

a.  Hifliiwaya  and  Other  Things  over  Which  Public  Has  Control. 

In  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  8  N. 
E.  537,  27  Am.  &  Eng.  R.  Cas.  376,  it  is  held  that  a  legislature  ma^ 
authorize,  and  thereby  remove  from  the  status  of  a  legal  public  nui- 
sance, those  things,  in  connection  with  the  public  highway,  streams, 
or  other  matters  in  which  the  public  has  an  interest,  and  over  which 
it  has  control,  that  would  otherwise  constitute  such  nuisances. 

b.  Railroads  in  Streets. 

In  Milburn  v.  City  of  Cedar  Rapids,  12  Iowa  246,  it  is  held  that 
where  the  legislature  has  conferred  upon  railroad  companies  the 
right  to  construct  their  road  over  and  upon  the  streets  of  towns  and 
cities,  the  consent  of  the  municipality  through  which  the  road  passes 
being  first  obtained,  railroads  constructed  upon  streets  under  such 
authority  cannot  be  considered  as  public  nuisance. 

In  State  v.  City  of  Trenton,  36  N.  J.  L.  79,  it  is  said  in  the  opinion: 
"The  prosecutors  claim  that  the  railway,  if  constructed,  will  be  a  nui- 
sance. But  no  structure  which  has  the  sanction  of  lawful  authority 
can  be  a  nuisance." 

c   Abutment  in  Street — Elevated  Railway. 

In  Garrett  v.  Lake  Roland  Elevated  Ry.  Co.  (Md.),  1  Am.  &.  Eng. 
R.  Cas.,  N.  S.,  385,  it  is  held  that  an  abutment  erected  in  the  center 
of  a  public  street,  as  an  approach  to  the  tracks  of  an  elevated  railway 
company,  placed  there  under  proper  authority  of  the  city  does  not 
constitute  a  public  nuisance. 
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In  this  case  it  is  said  in  the  opinion:  "The  abutment  and  elevated 
structure,  having  been  built  under  legislative  authority,  are  not  a 
nuisance.  O'Brien  v.  Railroad  Co.  (74  Md.  363,  22  Atl.  141,  50  Am.  & 
Eng.  R.  Cas.  194),  supra.  *That  cannot  be  a  nuisance,  such  as  to  give 
a  common  law  ri^ht  of  action,  which  the  law  authorizes.'  Northern 
Transf.  Co.  v.  Chicago  (99  U.  S.  635),  supra.  It  may  be  stated  as  a 
general  rule,  that  whatever  is  authorized  by  statute  within  the  scope 
of  legislative  powers,  is  lawful,  and  therefore,  cannot  be  a  nuisance.** 

d.  Authorized  Obstruction  of  Public  Road. 

In  Danville,  H.  &  W.  R.  Co.  v.  Commonwealth,  73  Pa.  St.  29,  it  is 
held  that  a  railroad  company  occupying  a  portion  of  a  public  road  not 
exceeding  the  extent  allowed  by  law,  and  obstructing  public  travel 
on  such  portion,  is  not  guilty  of  a  public  nuisance. 

e.  Business  Conducted  in  Proper  Manner — Location  Designated. 

In  State  v.  Barnes,  20  R.  I.  525,  40  Atl.  374,  it  is  held  that  that  which 
the  law  authorizes  cannot  be  held  to  be  a  public  nuisance;  hence  a 
business  carried  on  at  a  place  designated  by  statute  cannot  be  de- 
clared a  public  nuisance  so  long  as  the  licensee  keeps  strictly  within 
the  terms  of  his  license,  and  conducts  the  business  in  a  reasonably 
careful  and  proper  manner. 

f.  Bawdy  House. 

A  bawdy  house  is  a  public  or  common  nuisance  per  se,  but  this  is  not 
the  case  when  such  house  is  authorized  by  law  and  kept  in  accordance 
with  its  provisions.    So  held  in  Givens  v.  Van  Studdiford,  86  Mo.  149. 

g.  Works  of  Internal  Improvement — Transfer  to  Private  Corporation 

—Obstruction  of  Water— Health. 

Works  of  internal  improvement  erected  by  the  state,  for  the  ben- 
efit of  the  citizens  at  large,  do  not  become  a  public  nuisance,  because 
they  may  render  the  neighborhood  unhealthy,  by  reason  of  the  ob- 
struction of  running  water  and  the  consequent  overflowing  of  the  ad- 
jacent lands;  nor  is  their  character  changed,  by  a  transfer  into  the 
hands  of  a  private  corporation,  with  a  requirement  that  the  works 
shall  be  kept  up  for  the  purposes  of  their  creation.  So  held  in  Com- 
monwealth V.  Reed,  34  Pa.  St.  275. 

h.   Dam — Specified  Location  and  Height — Indictment. 

Where  a  dam  has  been  built  across  a  river  at  a  certain  specified 
place,  and  of  a  certain  height,  under  express  authority  of  an  act  of 
the  legislature,  the  person  building  or  maintaining  it  is  not  liable  to 
an  indictment  for  a  public  nuisance  created  by  such  dam.  So  held 
in  Stoughton  v.  State,  5  Wis.  291. 

i.    Canal — ^Purchase  from   State — Seepage — Noisome    Pools — ^Indict- 
ment. 

But  in  Delaware  Division  Canal  Co.  v.  Commonwealth,  60  Pa.  St. 
367,  it  appeared  that  the  company  purchased  a  canal  from  the  state, 
part  of  the  public  works  as  it  had  been  constructed  by  the  state;  that 
water  escaped  through  the  banks  of  the  tow  path  and  formed  stag- 
nant and  noisome  pools  on  adjoining  land  not  belonging  to  the  canal 
company.  It  was  held  that  the  company  was  indictable  for  maintain- 
ing a  nuisance. 

j.   Railroad  in  Street — Improper  Use. 

And  an  improper  use,  damaging  to  the  public,  by  a  railroad  com- 
pany, of  a  grant  of  a  right  of  way  over  the  streets  of  a  town,  con- 
stitutes a  public  nuisance.  So  held  in  Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),  2  R.  R.  R.  899,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  899, 
41  S.  E.  418. 

k.  Iricense  to  Manufacture  Fertilizers. 

And  a  license  to  manufacture  ''fertilizers  and  materials''  does  not 
authorize  such  manufacture  in  a  way  to  create  a  public  nuisance.  So 
held  in  Garrett  v.  State,  49  N.  J.  L.  94,  7  Atl.  29. 

3.  Statute  Must  Be  Strictly  Construed. 
The  legislature  has  power  to  legalize,  so  far  as  the  public  is  con- 
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cerned,  an  act  or  business  which  would  otherwise  be  a  public  nui- 
sance, but  such  a  grant,  being  against  common  right,  should  receive 
strict  interpretation.  So  held  in  Garrett  v.  State,  49  N.  J.  L.  94,  7 
Atl.  29. 

4.  Municipal  Powers. 

In  State  v.  Luce  (Del.),  32  Atl.  1076,  it  is  held  that  a  municipal  cor- 
poration, in  the  absence  of  legislative  authority,  cannot  legalize  a 
common  nuisance. 

In  Lockwood  v.  Wabash  R.  Co.,  122  Mo.  86,  1  Am.  &  Eng.  R.  Cas., 
N.  S.,  16,  it  is  held  that  it  is  incompetent  for  a  city  to  authorize  such 
use  of  a  street  as  will  create  a  public  nuisance  or  destroy  it  as  a 
thoroughfare. 

B.  Private  Nuisances. 

According  to  the  doctrine  prevailing  in  the  United  States,  statutory 
authorization  may  prevent  that  from  being  an  actionable  nuisance  to 
private  property  which  in  the  absence  of  le^lislative  sanction  would 
entitled  the  property  owner  to  compensation  or  injunctive  relief, 
where  the  thing  or  act  authorized  does  not  come  within  a  constitu- 
tional provision  prohibiting  the  taking  or  damaging  of  private  prop- 
erty without  just  compensation. 

UNITED  STATES.— Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
«35. 

ARKANSAS.— St.  Louis  I.  M.  &  S.  Ry.  Co.  v,  Morris,  35  Ark.  622, 

5  Am.  &  Eng.  R.  Cas.  48. 

COLORADO.— Colorado  Cent.  R.  R.  Co.  v,  Mollandin,  4  Colo.  154. 
DISTRICT  OF  COLUMBIA.— Neitzey  v.  Baltimore  &  Potomac 
R.  Co.  (D.  C),  5  Mackey  34,  26  Am.  &  Eng.  R.  Cas.  553. 
GEORGIA.— Banking  Co.  v.  Maddux  (Ga.),  5  R.  R.  R.  566,  28  Am. 

6  Eng.  R.  Cas.,  N.  S.,  566,  42  S.  E.  315. 

INDIANA.— Dwenger  v.  Chicago  &  G.  T.  Ry.  Co.,  98  Ind.  153,  20 
Am.  &  Eng.  R.  Cas.  26;  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Welch, 
12  Ind.  App.  433,  40  N.  E.  650;  Tate  v.  Ohio,  etc.,  R.  Co.,  7  Ind.  479. 

IOWA.— Cook  V,  Chicago  M.  &  St.  P.  Ry.  Co.,  83  Iowa  278,  49  N. 
W.  92;  Dunsmore  v.  Central  Iowa  R.  Co.,  72  Iowa  182,  33  N.  W.  456; 
Miller  v.  City  of  Webster  City,  94  Iowa  162   62  N.  W.  648. 

KANSAS.— Atchison  &  N.  R.  Co.  v.  Garside,  10  Kan.  552. 

KENTUCKY.— Henderson  Belt  R.  Co.  v.  Dechamp,  95  Ky.  219,  24 

5.  W.  605. 

LOUISIANA.— Hill  v.  Chicago,  St.  Louis  &  N.  O.  R.  Co.,  38  La. 
Ann.  599;  Werges  v.  St.  Louis,  C.  &  N.  O.  R.  Co.,  35  La.  Ann.  641. 

MAINE.— Gowen  v.  Penobscot  R.  Co.,  44  Me.  140;  Whitney  v. 
Maine  C.  R.  Co.,  69  Me.  208. 

MASSACHUSETTS.— Bacon  v.  Boston,  154  Mass.  100,  28  N.  E.  9; 
Bancroft  v.  Cambridge,  126  Mass.  441. 

MICHIGAN.— Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62. 

MINNESOTA.— Romer  v.  St.  Paul  City  Ry.  Co.,  75  Minn.  211,  77 
N.  W.  826. 

MISSOURI.— Payne  v.  Kansas  City,  St  J.  &  C.  B.  Ry.  Co.,  112 
Mo.  6,  20  S.  W.  322;  Randle  v.  Pacific  Railroad,  65  Mo.  325. 

NEW  JERSEY.— Beseman  v.  Pennsylvania  R.  Co.,  52  N.  J.  L. 
221,  20  Atl.  169;  Morris  &  E.  R.  Co.  v.  City  of  Newark,  10  N.  J.  Eq. 
352. 

NEW  YORK.— Babbage  v.  Powers,  130  N.  Y.  281,  29  N.  E.  132; 
First  Baptist  Church,  etc.  v.  Utica  &  Sch.  R.  Co.,  6  Barb,  (N.  Y.), 
313;  Fobes  v,  Rome  &  O.  R.  Co.,  121  N.  Y.  505,  24  N.  E.  919;  Wil- 
liams V.  New  York  Cent.  R.  Co.,  18  Barb.  (N.  Y.),  222. 

OHIO.— Parrot  v.  Cincinnati,  H.  &  D.  R.  Co.,  10  Ohio.  St.  624. 

PENNSYLVANIA.— Commonwealth  v.  Erie  &  N.  E.  R.  Co.,  27  Pa. 
St.  339;  Jones  v.  Erie  &  W.  V.  R.  Co.,  151  Pa.  St.  30,  25  Atl.  134;  Penn- 
sylvania R.  Co.  V.  Lippincott,  116  Pa.  St.  472,  9  Atl.  871;  Pennsylvania 
R.  Co.  V.  Marchant,  119  Pa.  St.  541,  13  Atl.  690;  Sparhawk  v.  Railway 
Co.,  54  Pa.  St.  401;  Struthers  v.  Dunkirk,  W.  &  P.  Ry.  Co.,  87  Pa. 
St.  282. 
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TENNESSEE.— Railroad  v.  Bingham,  87  Tcnn.  522,  11  S.  W.  705. 

VERMONT.— Hatch  v.  Vermont  Cent.  R.  Co.,  28  Vt.  142. 

WISCONSIN.— Dolan  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  8 
R.  R.  R.  133,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  133;  Hanlin  v.  Chicago  & 
N.  W.  Ry.  Co.,  61  Wis.  515,  21  N.  W.  263. 

When  the  legislature  has  authorized  an  act,  the  necessary  and  nat- 
ural consequence  of  which  is  injury  to  the  property  of  another,  and 
at  the  same  time  has  prescribed  the  mode  of  compensation,  he  who 
does  the  act  cannot  be  held  liable  as  a  wrongdoer.  So  held  in  Al- 
drich  V.  Cheshire  R.  Co.,  21  N.  H.  359. 

When  the  legislature,  in  the  legitimate  exercise  of  the  right  of  em- 
inent domain,  has  chartered  a  corporation  with  certain  powers  and 
privileges,  the  corporation  in  exercising  such  powers  and  privileges, 
is  not  liable  for  consequental  damages  from  such  exercise^  without 
fault  or  negligence  on  its  part.  So  held  in  Summer  v.  Richardson 
Lake  Dam  Co.,  71  Me.  106;  Boothby  v.  Androscoggin  &  Kennebec 
R.  Co.,  51  Me.  318. 

1.  Consequential  Damages — Right  Creature  of  Statute. 

In  Transportation  Company  v.  Chicago,  99  U.  S.  635,  it  is  held  that 
that  which  the  law  authorizes  cannot  be  a  nuisance  such  as  to  give 
a  common-law  right  of  action. 

In  this  case  it  is  said  in  the  opinion:  "We  refer  to  an  action  at  com- 
mon law  such  as  this  is.  A  legislature  may  and  often  does  authorize 
and  even  direct  acts  to  be  done  which  are  harmful  to  individuals,  and 
which  without  authority  would  be  nuisances;  but  in  such  a  case,  if 
the  statute  be  such  as  the  legislature  has  power  to  pass,  the  acts  are 
lawful,  and  are  not  nuisances,  unless  the  power  has  been  exceeded. 
In  such  acts  of  power  a  right  to  compensation  for  consequential  in- 
juries caused  by  the  authorized  erections  may  be  given  to  those  who 
suffer,  but  then  the  right  is  a  creature  of  the  statute.  It  has  no  ex- 
istence without  it.  If  this  were  not  so  the  suffering  party  would  be 
entitled  to  repeated  actions  until  an  abatement  of  the  erections  would 
be  enforced,  or  perhaps  he  might  restrain  them  by  injunction." 

9.    Compensation — Absence  of  Legislative  Requirement. 

An  act  done  under  authority  of  law,  if  done  in  a  proper  manner, 
will  not  subject  the  party  doing  it  to  an  action  for  the  consequences, 
whatever  they  may  be,  if  the  law  does  not  provide  for  compensation 
for  injuries  of  such  character.  So  held  in  Bellinger  v.  New  York 
Cent.  R.  Co.,  23  N.  Y.  42. 

8.  Discomfort  to  Be  Endured  for  Public  Good. 

In  Miller  v.  City  of  Webster  City,  94  Iowa  162,  62  N.  W.  648,  it  is 
said  in  the  opinion:  "While  the  sovereign  power  cannot  take  away 
absolutely  the  private  right  of  individuals,  by  the  legislative  creation 
of  a  nuisance,  yet  one  is  expected  to  submit  to  a  reasonable  amount 
of  discomfort,  for  the  general  public  good." 

In  Transportation  Co.  v.  Chicago,  99  U.  S.  635,  it  is  held  that  acts 
done  in  the  proper  exercise  of  governmental  power,  and  not  directly 
encroaching  on  private  property,  though  their  consequences  may 
impair  its  use,  are  universally  held  not  to  be  a  taking,  within  the 
meaning  of  the  constitutional  provision  prohibiting  the  taking  of 
private  property  for  public  use  without  making  just  compensation, 

4.  Enjoyment  of  Property  Not  Directly  Disturbed— No  Right  of  Ac- 
tion. 

Acts  authorized  by  statute,  which  do  not  directly  encroach  upon 
the  property  of  an  individual  or  disturb  him  in  its  possession  or  en- 
joyment, will  not  entitle  him  to  compensation  or  give  him  a  right 
of  action.  So  held  in  Payne  v.  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co., 
112  Mo.  6,  20  S.  W.  322. 

6.   Injuries  from  Acts  Done  in  Conformity  to  Law — Forfeiture  of 
Chartered  Rights  or  Suit  Authorized  by  Law. 
In  Gowen  v,  Penobscot  R.  Co.,  44  Me.  140,  it  is  held  that  no  action 
can  be  maintained  against  a  railroad  corporation  for  injuries  bjf;  acts 
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done  in  conformity  to  law,  unless  the  corporation  has  in  some  way 
forfeited  their  chartered  rights  or  the  charter  remedy  has  been  right- 
fully modified  by  some  statute,  so  as  to  authorize  such  suit. 

6.  Small  Nuisances  May  Be  Authorized. 

In  Bacon  v.  Boston,  154  Mass.  100,  28  N.  E.  9,  it  is  said  in  the  opin- 
ion: "The  general  rule  is  that  the  legislature  may  authorize  small 
nuisances  without  compensation,  but  not  great  ones." 

7«  Mill — Ringine  Bell — Injunction — Subsequent  Legislative  Authority. 

In  Sawyer  v.  Davis,  126  Mass.  239,  after  it  had  been  decided  by  the 
supreme  court  of  the  state  that  the  ringing  of  a  bell  on  a  mill  was  a 
private  nuisance  to  the  plaintiff,  and  after  a  final  injunction  was  issued 
restraining  such  ringing,  the  legislature  passed  a  statute  authorizing^ 
manufacturers,  for  the  purpose  of  giving  notice  to  employees,  to  ringf 
bells  and  use  whistles  and  gongs  of  such  size  and  weight  and  in  such 
manner  and  at  such  hours,  as  the  board  of  aldermen  of  cities  and  the 
selectmen  of  the  town  might  designate.  The  selectmen  of  the  town 
where  such  mill  was  situated  granted  a  license  to  the  owner  to  ring^ 
the  bell  on  the  mill  at  the  hour  at  which  he  was  prevented  from  ring- 
ing it  by  injunction.  It  was  held  on  a  bill  of  review,  brought  by  the 
mill  owner,  seeking  to  have  the  injunction  dissolved,  that  the  statute 
was  constitutional.  It  was  said  in  the  opinion:  "And  when  the  leg- 
islature directs  or  allows^  that  to  be  done  which  would  otherwise  be  a 
nuisance,  it  will  be  valid,  upon  the  ground  that  the  legislature  is 
ordinarily  the  proper  judge  of  what  the  public  good  requires,  unless 
carried  to  such  an  extent  that  it  can  fairly  be  said  to  be  an  unwhole- 
some and  unreasonable  law." 

8.  Street — Authorized  Obstruction — Liability  Limited  by  Principles 

Governing  Actions  of  Negligence. 
In  Babbage  V.  Powers,  130  N.  Y.  281,  29  N.  E.  132,  it  is  held  that 
while  the  public  is  entitled  to  have  a  street  or  highway  remain  in  the 
condition  in  which  it  placed  it,  and  whoever,  without  special  authority, 
materially  obstructs  it  or  renders  its  use  hazardous  by  doing  any 
thing  upon,  above,  or  below  the  surface,  is  guilty  of  a  nuisance,  when 
it  appears  that  the  act  was  done  with  the  consent  of  the  proper  offi- 
cials, the  rule  of  liability  is  relaxed  and  rests  upon  and  is  limited  by 
the  ordinary  principles  governing  actions  of  negligence. 

9.  Public  Work  for  Federal  Government — Absence  of  Negligenc^-^ 

Liability  of  Contractor. 
When  a  contractor  doing,  in  a  proper  manner,  a  public  work  re- 
(|uired  by  a  contract  with  the  federal  government,  which  it  is  author- 
ized to  make,  and  exercises  due  care  in  the  prosecution  thereof,  in- 
jures private  property,  he  is  not  liable  therefor.  So  held  in  Benner 
V.  Atlantic  Dredging  Co.,  134  N.  Y.  156,  31  N.  E.  328. 

10.  Public  Improvement — Vessels  Prevented  from  Entering  Dock. 
In  Transportation  Co.  v.  Chicago,  99  U.  S.  635^  it  appeared  that 

plaintiff  was  the  owner  of  lands  situated  at  the  mtersection  of  La 
Salle  street  in  Chicago,  with  the  Chicago  river,  upon  which  it  had 
valuable  dock  and  warehouse  accommodations,  with  a  line  of  steamers 
accustomed  to  land  at  that  dock;  that  he  was  interrupted  in  the  use 
thereof  by  the  building  of  a  tunnel  under  the  Chicago  river  by  author- 
ity of  the  state  legislature,  in  accomplishing  such  work  it  was  neces- 
sary to  tear  up  La  Salle  street  which  cut  off  plaintiff's  access  to  his 
property  for  a  considerable  time;  and  the  work  also  made  it  necessary 
to  build  a  coffer  dam  in  the  Chicago  river,  which  prevented  his  vessels 
from  entering  his  docks.  It  was  held  that  such  injuries  were  damnum 
absque  injuria. 

11.  Dam  to  Improve  Navigation — Destruction  of  Mill  Site. 

In  Monongahela  Navigation  Co.  v.  Coons,  6  Watts  &  Seary  (Pa.), 
101,  it  appeared  that  plaintiff's  mill  site  was  destroyed  by  the  backing 
up  of  water  by  a  dam  built  by  a  canal  company  under  authority  of 
law  for  the  improvement  of  navigation.    It  was  held  that  this  was  a 
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mere  consequential  damage  resulting  from  the  exercise  of  the  public 
right  to  improve  navigation;  that  it  was  damnum  absque  injuria;  and 
that  such  flooding  and  injury  did  not  amount  to  a  taking  und^r  the 
constitution. 

18.  Consequential  Damages  Recovered — ^Work  Not  Subject  to  Abate- 
ment. 

A  person  who  has  recovered  against  another  for  consequential 
damages  to  his  lands,  resulting  from  the  erection  of  a  public  work, 
not  touching  such  lands,  which  was  carefully  and  skillfully  erected 
in  accordance  with  authority  duly  conferred  by  the  state,  cannot 
have  such  work  declared  a  nuisance  ^abject  to  abatement.  So  held 
in  New  Albany  &  S.  R.  Co.  v.  Higman,  18  Ind.  77. 

13.  Slaughter  House — Bar  to  Injunction  in  Advance. 

Although  valid  legislative  authority  to  operate  a  slaughter  house 
in  a  city  may  not  exempt  from  compensatory  liability  for  injuries  to 
private  property,  it  is  a  complete  bar  to  an  injunction  in  advance. 
So  held  in  Darcantel  v.  Slaughter  House,  etc.,  Co.,  44  La.  Ann.  632, 
11  So.  239. 

14.  Steam  Engines  and  Furnaces — Compliance  with  Statute — ^Burden 
of  Proof. 

In  Call  V.  Allen,  83  Mass.  137.  it  is  held  that  where  the  use  of 
steam  engines  and  furnaces  has  been  regulated  by  an  order  of  the 
municipal  authorities,  under  statutory  authority,  the  burden  is  on 
the  party  complaining  of  the  works  as  a  nuisance  to  prove  a  non-- 
compliance with  the  terms  of  the  order,  or  an  unlawful  or  improper 
nse  of  the  works. 

15.  Steam  Engine — ^Municifial  License. 

A  steam  engine  erected  in  a  building  situated  on  State  street  in 
Boston,  under  a  license  from  the  board  of  aldermen,  and  lawfully 
operated  cannot  be  a  private  nuisance.  So  held  in  Saltonstall  v. 
Banker,  74  Mass.  195. 

16.  Injury  Not  Actionable  at  Common  Law  if  Done  by  Individual — 
Compensation — Absence  of  Statutory  Provision. 

When  the  legislature  authorizes  something  to  be  done  in  the 
neighborhood  of  a  person's  land  which  dimmishes  its  value,  but 
which  would  not  be  actionable  at  common  law  if  done  by  a  neigh- 
boring owner,  if  the  statute  provides  no  compensation,  the  owner  of 
the  land  cannot  claim  any  under  the  constitution,  because  what  is 
done  does  not  amount  to  a  taking;  and  even  if  the  thing  authorized 
would  be  actionable  at  common  law,  and  a  nuisance,  but  for  the 
statute,  still  it  is  not  necessarily  a  taking.  So  held  in  Lincoln  v. 
Commonwealth,  164  Mass.  368,  41  N.  £.  489. 

17.  Telei)hone  Wires — Lightning — Noise — Insurance— Public  Interests 
— Injunction. 

In  Hewett  v.  Western  Union  Tel.  Co.,  etc.  (D.  C),  4  Mackey  424, 
it  is  said  in  the  opinion:  "It  seems  to  this  court  that  it  would  be 
an  extraordinary  stretch  of  power  to  strike  down  a  great  commercial 
agency,  to  destroy  one  of  the  chief  instrumentalities  of  intercom- 
munication in  this  country,  because,  peradventure,  lightning  might 
be  passing  along  a  wire  and  strike  the  house  of  a  party  who  lived 
near  the  line  of  the  telegraph,  or  that  it  increased  the  amount  of  his 
insurance,  or  that  it  made  some  noise  occasionallv  which  excited  the 
nerves  of  a  restless  sleeper  so  that  he  was  unduly  wakeful  during 
the  hours  of  the  night." 

18.  All  E<iutties  Considered. 

In  Hewett  v.  Western  Union  Tel.  Co.  (D.  C),  4  Mackey  424,  it 
is  held  that  on  an  application  for  injunctive  relief  against  an  alleged 
private  nuisance  growing  out  of  the  exercise  of  a  right  granted  by 
the  legislature,  a  court  of  chancery  will  consider  all  the  equities  of 
the  case,  and  where  as  a  consequence  of  its  interference,  the  hard- 
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ship  upon  one  side  would  be  immeasurably  greater  than  the  injuries 
sustained  by  the  other  it  will  not  interpose  the  extraordinary  remedy 
of  injunction,  but  will  leave  the  complainant  to  his  action  at  law. 

19.   Statutory  Sanction  Must  Be  Clear. 

In  order  to  justify  acts  which  by  the  general  rules  of  law  con- 
stitute a  nuisance  to  private  property,  by  legislative  authority,  they 
must  be  expressly  authorized  by  the  statute  under  which  the  justi- 
fication is  made,  or  by  the  plainest  and  most  necessary  implication 
from  the  powers  expressly  conferred. 

ENGLAND.— Truman  v.  London  &  Brighton  Ry.  Co.  (Eng.),  L. 
R.  25  Ch.  Div.  423;  Hill  v.  Managers  of  The  Metropolitan  Asylum 
District  (Eng.),  L.  R.  42  B.  Div.  433;  Smith  v.  Midland  R.  Co. 
(Eng.),  37  L.  G.  234,  25  W.  R.  861. 

UNITED  STATES.— Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  11  Am.  &  Eng.  R.  Cas.  15;  Chicago,  etc.,  R. 
Co.  V.  Leavenworth  City  First  M.  E.  Church  (C.  C.  A.),  102  Fed.  85; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  Woodruff 
V.  North  Bloomfield  Gravel  Min.  Co.  (C.  C),  18  Fed.  753. 

CALIFORNIA.— Sullman  v.  Rozer,  27  Cal.  248;  Tuebner  v.  Cali- 
fornia St.  R.  Co^  66  Cal.  171,  4  Pac.  1162. 

ILLINOIS.— Swell  v.  Buresh,  123  111.  151. 

IOWA.— Churchill  v.  Burlington  Water  Co.,  94  Iowa  89,  62  N. 
W.  646;  Miller  v.  City  of  Webster  City,  94  Iowa  162,  62  N.  W.  648. 

MASSACHUSETTS,— Commonwealth  v.  Kidder,  107  Mass.  188; 
Eames  v.  New  England  Worsted  Co.,  52  Mass.  570;  Quinn  v.  Lowell 
Elec.  Light  Corp.,  140  Mass.  106-3  N.  E.  200. 

MINNESOTA.— Village  of  Pme  City  v.  Munch,  42  Minn.  342,  44 
N.  W.  197. 

MISSOURI.— Mathews  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298,  24 
S.  W.  591;  Missouri  River  Packet  Co.  v.  Hanibal  &  St.  Joseph  R.  R. 
Co.,  79  Mo.  478,  20  Am.  &  Eng.  R.  Cas.  275. 

NEW  HAMPSHIRE.— State  v.  Wilson,  43  N.  H.  415. 

NEW  JERSEY.— Garrett  v.  State,  49  N.  J.  L.  94,  7  Atl.  29;  Thomp- 
son V.  Pennsylvania  R.  Co.,  45  N.  J.  Eq.  870,  14  Atl.  897;  Tinsman  v. 
Belvidere  Delaware  R.  Co.,  2  Dutch  (N.  J.),  148. 

NEW  YORK.— Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  42; 
Cogswell  V.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  8  N.  E.  537; 
Garvey  v.  Long  Island  R.  Co.,  159  N.  Y.  323,  54  N.  E.  57;  Morton  v. 
New  York,  140  N.  Y.  207,  35  N.  E.  490;  Plank  Road  Co.  v.  Buffalo, 
etc.,  R.  Co.  (N.  Y.),  23  Barb.  644;  Spring  v.  Delaware,  etc.,  R.  Co., 
88  Hun.  385. 

RHODE  ISLAND.— Hughes  v.  Providence  &  W.  R.  Co.,  2  R.  I. 
493. 

TENNESSEE.— Railroad  v.  Bingham,  87  Tenn.  622,  11  S.  W.  705; 
Terminal  Co.  v.  Jacobs,  109  Tenn.  727. 

<1)    Express  Legislative  Anthoritsr  Reauired. 

Statutory  sanction  cannot  be  pleaded  in  justification  of  acts  which 
by  the  general  rules  of  law  constitute  a  nuisance  to  private  property, 
unless  they  are  expressly  authorized  by  the  statute  under  which  the 
justification  is  made,  or  by  the  plainest  and  most  necessarv  implica- 
tion from  the  powers  expressly  conferred.  So  held  in  Hill  v.  Man- 
agers of  the  Metropolitan  Asylum  District,  L.  R.  4  Q.  B.  Div.  433,  on 
appeal,  46  App.  Cas.  193;  Truman  v.  London  &  Brighton  Railway 
Co.,  L.  R.  25  Ch.  Div.  423. 

(2)    Natural  Result  of  Act  Authorized — ^Result  of  Maimer  of  Doing 
Act, 

In  order  to  justify  a  nuisance  by  legislative  authority,  it  must  be 
the  natural  and  probable  result  of  the  act  authorized,  so  that  it  may 
fairly  be  said  to  be  covered  by  the  legislation  conferring  the  power. 
If  the  authorized  act  does  not  necessarily  or  naturally  create  a 
nuisance,  but  such  result  flows  from  a  particular  manner  of  doing 
the  act,  the  leg^islative  license  is  no  defense.  So  held  in  Village  of 
Pine  City  r.  Munch,  42  Minn.  342,  44  N.  W.  197. 
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<3)   Very  Act  Must  Have  Been  Contemplated. 

In  Snell  v.  Buresh,  123  111.  151,  13  N.  E.  856,  it  is  held  that  the 
statutory  sanction  which  will  justify  an  injury  by  a  corporation  to 
private  property  without  making  compensation  therefor  and  without 
the  consent  of  the  owner,  must  be  express,  or  given  by  clear  and 
unmistakable  implication,  so  that  it  can  fairly  be  said  the  legislature 
contemplated  the  very  act  causing  the  injury.  When  the  terms  of 
the  statute  are  merely  permissive  the  act  will  not  confer  a  license 
to  commit  a  nuisance. 

(4)    Permisnve  Authority — Acts  Contemplated  by  Statute. 

In  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  8  N. 
£.  537,  it  is  held  that  where  the  terms  of  a  statute,  giving  authority 
to  a  railroad  corporation,  are  not  imperative,  but  only  permissive, 
this  does  not  confer  license  to  commit  a  nuisance,  although  what  is 
contemplated  by  the  statute  cannot  be  done  without. 

<5)    Municipal  Acts — Express  Legislative  Authority  Required. 

In  Morton  v.  New  York,  140  N.  Y.  207,  35  N.  E.  490,  it  is  held  that 
while  liability  in  damages  cannot  result  from  acts  of  a  municipal 
corporation,  done  in  the  performance  of  a  public  duty  by  express 
legislative  authority,  which  as  between  individuals  would  be  regarded 
as  a  nuisance  and  which  result  in  injury  to  another,  the  authority 
must  be  express,  or  clear  and  unquestionable  implication  from 
powers  conferred,  and  must  be  certain  and  unambiguous,  showing 
that  the  legislature  must  have  intended  and  contemplated  the  very 
act  in  question. 

(6)    Municipal  Corporations — Legislative  Authority  Not  to  Be  In- 
ferred. 

In  Miller  r.  City  of  Webster  City,  94  Iowa  162,  62  N.  W.  648,  it 
is  said  in  the  opinion:  "Where  a  municipal  corporation  is  au- 
thorized to  do  a  particular  thing,  so  long  as  it  keeps  within  the 
power  granted,  it  is  protected  from  proceedings  on  oehalf  of  the 
public,  subject  possibly  to  this  qualification  that  the  nuisance,  if  any, 
arises  as  a  natural  and  probable  cause  of  the  act  authorized,  so  that 
it  may  fairly  be  said  to  be  covered,  in  legal  contemplation  by  the 
legislation  conferring  the  power.  If  this  nuisance  is  not  the  neces- 
sary result  of  the  act  authorized,  or  if  it  might  be  exercised  in  such 
a  manner  as  to  obviate  the  nuisance,  legislative  authority  will  not  be 
inferred  from  the  grant,  to  create  the  nuisance,  and  it  will  not  bar 
proceedings  to  abate  it." 

<7)    Waterworks — ^Injury  from  Soot — Site  Not  Approved. 

In  Churchill  v.  Burlington  Water  Company,  94  Iowa  89,  62  N.  W. 
647,  it  is  held  that  the  fact  that  one  is  authorized  by  ordinance  hav- 
ing legislative  sanction  to  erect  and  operate  waterworks  does  not 
take  away  liability  for  the  discharge  of  soot  upon  adjacent  dwellings, 
the  grant  stating  neither  place  nor  character  of  the  authorized  plant, 
and  the  same  not  having  been  approved  by  the  council. 

(8)    Public  Work  for  Private  Profit — Compensations-Exemption — 
Presumption. 

In  Tinsman  v.  Belvidere  Delaware  R,  Co.,  2  Dutch.  (N.  J.),  148,  it 
is  held  that  it  will  not  be  presumed  that  the  legislature,  in  conferring 
power  upon  a  corporation  to  construct  a  work  of  public  improve- 
ment for  private  profit,  and  for  this  purpose  take  private  property 
upon  making  compensation,  designed  to  exempt  the  corporation 
from  liabilities  for  injuries  resulting  from  their  acts.  The  common- 
law  liability  for  such  injuries  remains. 

<9)   Railroad  in  Highway — Authority  to  Construct — ^Injury  to  Private 
Property. 

A  statute  merely  .authorizing  a  railroad  company  to  construct  its 
road  along,  or  upon  any  stream,  street,  highway,  plank  road,  turn- 
pike or  canal,  which  the  route  of  its  road  shall  intersect  or  touch, 
grants  only  the  right  which  the  public  have  in  such  Jhighway,  etc.. 
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and  docs  not  grant  any  right  to  violate  private  property  without  the 
consent  of  the  owners.  So  held  in  Plank  Road  Co.  v.  Buffalo,  etc.,. 
R.  Co.  (N.  Y.),  23  Barb.  644. 

(10)  Authority  to  Bring  Tracks    within    City— Shops    and    Engine 
Houses. 

In  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317,  it 
is  held  that  legislative  authority  to  bring  railroad  tracks  within 
municipal  limits  and  to  construct  shops  and  engine  houses  there^ 
does  not  confer  authority  to  maintain  a  nuisance. 

In  this  case  it  is  said  in  the  opinion:  ''It  is  no.  answer  to  the 
action  of  the  plaintiff  that  the  railroad  company  was  authorized  by 
act  of  congress  to  bring  its  track  within  the  city  of  Washington, 
and  to  construct  such  works  as  were  necessary  and  expedient  for 
the  completion  and  maintenance  of  its  road,  and  that  the  engine 
house  and  repair  shop,  in  question  were  thus  necessary  and  ex- 
pedient; that  they  are  skillfully  constructed;  that  the  chimneys  of 
the  engine  house  are  higher  than  required  by  the  building  regula- 
tions of  the  city,  and  that  as  little  smoke  and  noise  are  caused  as  the 
nature  of  the  business  in  them  will  permit.  "In  the  first 
place,  the  authority  of  the  company  to  construct  such  works 
as  it  might  deem  necessary  and  expedient  for  the  completion 
and  maintenance  of  its  road  did  not  authorize  it  to  place  them 
wherever  it  might  think  proper  in  the  city,  without  reference  to  the 
property  and  rights  of  others.  As  well  might  it  be  contended  that 
the  act  permitted  it  to  place  them  immediately  in  front  of  the 
President's  house  or  of  the  Capital,  or  in  the  most  densely  populated 
locality.  Indeed  the  corporation  does  assert  a  right  to  place  its 
works  upon  property  it  may  acquire  anywhere  in  the  city.  What- 
ever the  extent  of  the  authority  conferred,  it  was  accompanied  with 
this  implied  qualification,  that  the  works  should  not  be  so  placed  as 
by  their  use  to  unreasonably  interfere  with  and  disturb  the  peaceful 
and  comfortable  enjoyment  of  others  in  their  property.  Grants  of 
privileges  or  powers  to  corporate  bodies,  like  those  in  question,  con- 
fer no  license  to  use  them  in  disregard  of  the  private  rights  of  others, 
and  with  immunity  for  their  invasion.  The  great  principle  of  the 
common  law,  which  is  equally  the  teaching  of  Christian  moralty, 
so  to  use  one's  property  as  not  to  injure  others,  forbids  any  other 
application  or  use  of  the  rights  and  powers  conferred." 

(11)  Engine  House  and  Coal  Bins — Soot  and  Smoke — Statute — Lo- 
cation Not  Designated. 

In  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  8  N. 
E.  537,  it  is  said  in  the  opinion:  ''The  court  placed  its  judgment,, 
denying  relief,  upon  the  ground  that  the  defendant  was  a  railroad 
corporation,  authorized  by  law  to  acquire  real  estate  for  engine 
house;  that  an  engine  house  at  the  point  where  this  was  erected  was 
necessary  for  the  operation  of  its  road,  and  that  in  the  construction 
and  use  of  the  engine  house  and  coal  bins  it  had  exercised  all  prac- 
ticable care.  The  findings  of  law  from  these  premises  was  that 
whatever  damages  have  resulted  to  the  plaintiff,  or  her  property  by 
reason  of  the  defendant's  use  and  occupation  of  its  engine  house  and 
coal  bins  is  damnum  absque  injuria. 

"The  principle  upon  which  the  court  below  proceeded  was  that 
what  the  legislature  has  authorized  the  defendant  to  do  can  neither 
be  a  public  or  private  nuisance:  In  other  words  the  legislature  has 
authorized  the  maintainance  of  this  nuisance  by  the  defendant,  and 
the  plaintiff  must  bear  the  consequences.  The  court  below,  in  aeny- 
ing  any  relief  to  the  plaintiff,  of  course  assumed  that  the  legislative 
authority  and  the  act  of  the  defendant  thereunder,  resulting  in 
flooding  the  plaintiff's  premises  with  soot,  smoke*  and  noxious  gases, 
was  not  a  taking  of  the  plaintiff's  property  within  the  constitution. 
We  place  our  judgment  in  the  case  on  the  ground  that  the  legislature 
has  not  authorized  the  wrong  of  which  the  plaintiff  complains,  and 
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it  is  therefore  unnecessary  to  determine  whether  the  legislature  have 
authorized  it  consistently  with  the  principles  of  the  constitution  for 
the  security  of  private  rights  without  providing  for  compensation. 

"For  the  purpose  of  this  case  we  shall  assume  that  the  general 
power  conferred  included  the  latter  power  as  incident.  It  is  no 
doubt  a  settled  principle  of  the  law  that  many  things  may  be  done  by 
the  owner  of  land,  causing  consequential  damages  to  his  neighbor, 
for  which  the  law  affords  no  remedy.  The  cases  embraced  within 
this  rule  are  those  either  where  what  was  done  was  in  the  lawful 
and  reasonable  use  by  owner  of  land  of  his  own  property,  or  where 
the  damages  suffered,  although  by  possibility  attrioutable  to  the 
wrongful  act  of  another,  were  too  remote  therefrom  to  justify  the 
court  in  treating  the  one  as  the  sequence  of  the  other.  The  case 
before  us  belongs  to  neither  of  these  catagories.  The  defendant's 
engine  house  as  maintained  was  a  palpable  nuisance,  causing  special 
injury  to  the  plaintiff,  for  which  by  the  general  rule  of  the  common 
law  she  has  a  right  of  action.  The  defendant  however  does  not  rely 
for  its  justification  upon  the  odinary  rule  governing  the  rights  of  ad- 
joining proprietors,  but  as  we  have  said,  rests  upon  the  claim  that 
the  legislature  has  authorized  the  acts  of  which  the  plaintiff  com- 
plains, and  has  therefore  made  that  lawful  which  otherwise  might 
be  unlawful  and  has  taken  away  any  remedy  which  the  plaintiff  other- 
wise might  have  had,  it  is  undoubtedly  true  that  there  are  cases  in 
with  the  legislature  in  the  public  interest  may  authorize  and  legalize 
the  doing  of  acts  resulting  in  consequential  injury  to  private  prop- 
erty, without,  providing  compensation,  and  as  to  which  the  legis- 
lative sanction  may  be  pleaded  in  bar  of  any  claim  for  indemity. 
Indeed,  such  is  the  transcendent  power  of  parliament  that  it  is  the 
settled  doctrine  of  the  English  law  that  no  court  can  treat  that  as 
public  or  private  wrong  which  parliament  has  authorized,  and  conse- 
quently as  stated  by  Blackburn,  J.,  in  Hammersmith,  etc.,  Ry.  Co.  v. 
Brand,  4  H.  h.  Cas.  (Eng.  &  I.  App.),  171,  the  person  who  has  sus- 
tained a  loss  by  the  doing  of  that  act  is  without  remedy,  unless  in 
so  far  as  the  legislature  has  thought  proper  to  provide  lor  compen- 
sation. The  legislative  power  in  this  country  is  subject  to  restriction, 
but  nevertheless  private  property  is  frequently  subjected  to  injury 
from  the  execution  of  public  powers  conferred  by  statute,  for  which 
there  is  no  redress.  The  case  of  consequential  injuries  resulting 
from  street  improvements  authorized  by  the  legislature  is  a  familiar 
example.  ''What  may  be  a  sufficient  statutory  sanction  for  acts  which 
injuriously  affect  general  public  rights  are  individual  property  is 
illustrated  by  cases  which  hold  that  an  authority  to  construct  a  rail- 
road and  use  locomotives  thereon,  takes  away  any  remedy  by  in- 
dictment or  private  action,  for  such  consequences  as  necessarily  re- 
sult from  the  use  of  locomotives  such  as  noise,  vibration,  etc.,  al- 
though no  compensation  is  provided  (Rex  v.  Pease,  4  Barn.  &  Adol. 
30;  Vaughan  v.  Taff  Vale  R.  Co.,  5  HJurl  &  Norm,  679;  Hammersmith 
Ry.  Co.  V.  Brand,  supra). 

"The  authority  conferred  upon  the  defendant  by  the  sixth  section 
of  the  act  of  1848,  to  run  its  trains  over  the  Harlen  railroad,  was 
not,  however  broadly  construed,  a  legislative  sanction  to  commit  a 
nuisance  upon  private  property.  The  authority  expressly  given  was 
not  absolute,  but  conditional  upon  obtaining  the  consent  of  the 
Harlen  railroad.  It  could  not  be  known  bjr  the  legislature  that  the 
building  of  an  engine  house  would  necessarily  interfere  with  private 
rights.  However  necessary  it  may  be  for  the  defendant  that  its 
engine  house  be  located  where  it  is,  this  constitutes  no  justification 
for  the  injury  suffered  by  the  plaintiff,  nor  is  it  any  answer  to  the 
action  that  it  exercises  all  practicable  care  in  its  management.  It 
may  have  the  right,  which  it  claims,  to  acquire  land  by  purchase  for 
its  business,  but  it  must  secure  such  a  location  as  will  enable  it  to 
conduct  its  operations  without  violating  the  just  rights  of  others. 
Public  policy  indeed  requires  that  in  adjusting  the  mutual  relations 
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between  railroad  companies  and  individuals,  courts  should  not  stand 
upon  the  assertion  of  extreme  rights  on  either  side,  but  in  this  case 
the  facts  leave  no  room  for  doubt  that  the  plaintiff  has  suffered  a 
substantial  and  unauthorized  injury/' 

(12)    Engine  House — Compensation — General  Grant  of  Authority — 
Presumption. 

Even  if  the  legislature  can  authorize  a  railroad  company  to  main- 
tain an  engine  house  under  circumstances  which  if  maintained  by  an 
individual  would,  by  the  common  law,  constitute  a  nuisance  to 
private  property  without  providing  compensation,  the  authority  to 
do  so  must  be  express  or  given  by  clear  and  unquestionable  implica- 
tion from  the  powers  expressly  conferred,  so  it  can  fairly  be  said 
that  the  legislature  contemplated  the  doing  of  the  very  act  which 
occasioned  the  injury;  as  it  cannot  be  presumed  from  a  general 
grant  of  authority.  So  held  in  Cogswell  v.  New  York,  N.  H.  &  H. 
R.  Co.,  103  N.  Y.  10,  8  N.  E.  537. 

(18)    Location  of  Round  House — Railroad  Acts  in  Private  Capacity* 

A  railroad  company  authorized  by  its  charter  to  acquire  and  hold 
at  such  places  as  it  shall  find  expedient,  all  necessary  real  estate  on 
which  to  construct,  operate  and  maintain  terminal  railroad  facilities, 
etc.,  in  selecting  a  place  for  its  round  house,  acts  in  a  private  ca- 
pacity, and  is  responsible  for  the  injurious  consequences  which  may 
result  from  its  improper  use  by  it,  for  its  charter  gives  it  no  right 
to  enjoy  its  property  at  the  expense  of  another's  property,  and  in 
this  respect  it  stands  no  higher  than  an  individual,  and  is  entitled  to 
no  superior  rights  or  immunities,  and  the  charter  right  is  no  defense 
in  an  action  against  it  for  damages  resulting  from  a  nuisance  created 
by  it  in  the  improper  use  of  its  round  house  and  engines.  So  held 
in  Terminal  Co.  v.  Jacobs,  109  Tenn.  727. 

(14)  Switching — Dangerous  Speed — Standing  Trains — Cinders. 

'  In  Railroad  v.  Bingham,  87  Tenn.  522,  11  S.  W.  705,  it  is  held  that 
under  permission  to  operate  its  road  upon  a  public  street,  a  railroad 
company  is  not  allowed  to  use  the  street  for  ordinary  switching  pur- 
poses, or  to  run  its  trains  at  illegal  and  dangerous  speed,  or  to  leave 
its  trains  standing  unreasonably,  or  to  park  its  cars  thereon,  or  to 
suffer  engines  to  throw  cinders^  etc.,  unnecessarily  upon  adjoining 
premises;  and  such  acts  constitute  a  nuisance  which  entitles  an 
abutting  owner,  although  he  does  not  own  the  fee  in  the  street  in 
front  of  his  premises,  to  recover  for  damages  to  them  resulting  from 
such  improper  and  unlawful  use  of  the  street. 

(15)  Only  Right  of  Way  in  Street  Granted— Terminal  Yard. 

A  railroad  company  using,  for  the  purposes  of  a  terminal  yard, 
a  portion  of  a  street,  over  which  it  has  only  a  right  of  way,  is  respon- 
sible for  any  nuisance,  public  or  private,  thereby  created.  So  held 
in  Thompson  v.  Pennsylvania  R.  Co.,  45  N.  J.  Ch.  Eq.  870,  14  Atl.  897. 

(16)  Operation  of  Stationary  Engine — Street  Railways — Municipal 
License. 

In  Tuebner  v.  California  St.  R.  Co.,  66  Cal.  171,  4  Pac.  1162,  it  is 
held  that  a  license  granted  by  a  municipality  to  a  railroad  company 
to  run  a  line  of  cable  cars  along  the  streets  of  a  city  does  not  au- 
thorize the  company  to  construct  and  operate  a  stationary  engine 
upon  its  land  in  such  manner  as  to  interfere  with  the  comfortable 
enjoyment  of  his  premises  by  an  adjoining  owner. 

(17)  License  to  Operate  Steam  Engine  in  City — ^Nuisance — Soot. 

A  license  from  the  board  of  supervisors  of  the  city  and  county  of 
San  Francisco  to  erect  and  maintain  a  steam  engine  within  the  city 
limits  doe.s  not  authorize  the  licensee  to  use  it  so  as  to  create  a 
nuisance  by  allowing  the  soot  from  the  engine  to  become  an  annoy- 
ance or  source  of  injury  to  the  neighbors.  So  held  in  Sullivan  v, 
Royer,  72  Cal.  248,  13  Pac.  655. 
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(18)  Stationary  Steam  Engine — Noise — Vibration — License  No  Bar 
to  Action. 

In  Quinn  v.  Lowell  Elec.  Light  Corp.,  140  Mass.  106,  3  N.  E.  200, 
is  is  held  that  a  license  "to  set  up  and  run  a  stationary  steam  engine, 
for  the  purpose  of  driving  machinery  used  in  generating  electricity," 
is  no  bar  to  an  action,  by  the  owner  of  the  dwelling  house  within  five 
hundred  feet  of  the  licensee's  works,  for  a  nuisance  occasioned  by 
noise,  and  a  vibration  from  the  engine.  In  this  state  a  statute  pro- 
hibited the  erection  of  such  an  engine  within  five  hundred  feet  of  a 
dwelling  house  or  public  building  without  a  license. 

(19)  Pumping;  Station — Selection  of  Site  Left  to  Municipality. 
General  legislative  authority  to  build  a  pumping  station,  without 

designating  the  site,  but  leaving  that  to  the  selection  of  the  municipal 
corporation,  does  not  confer  power,  either  expressly  or  impliedly, 
to  construct  it  so  near  the  lands  of  an  individual  as  to  destroy  or 
seriously  injure  their  rental  value.  So  held  in  Morton  v.  Mayor,  etc., 
of  New  York,  140  N.  Y.  207,  35  N.  E.  490. 

(90)    Waterworks — Soot — Location  and  Character  Not  Specified. 

The  fact  that  one  is  authorized  by  ordinance  having  legislative 
sanction  to  erect  and  operate  waterworks  does  not  take  away 
liability  for  the  discharge  of  soot  upon  adjacent  dwellings,  where  the 
grant  states  neither  the  location  or  character  of  the  authorized  plant, 
and  the  same  has  not  been  approved  by  the  city  council.  So  held  in 
Churchill  v.  Burlington  Water  Company,  94  Iowa  89,  62  N.  W.  646. 

(21)    Massachusetts  Mill  Act — Limited  Use  of  Land  of  Another. 

The  Mill  Act,  Mass.  Rev.  Stats.,  c.  116,  affords  to  a  mill  owner  no 
warrant  or  excuse  for  causing  or  continuing  a  nuisance  on  his  own 
land  or  the  land  of  another.  So  held  in  Eames  v.  New  England 
Worsted  Co.,  52  Mass.  570.  In  this  case  it  is  said  in  the  opinion: 
"It  (the  mill  act),  simply  authorizes  a  certain  limited  use  of  the 
land  of  another,  for  a  special  purpose,  (paying  damages  therefor)  as 
if  it  were  his  own.  But  i^  it  were  his  own,  he  could  not  erect  or 
continue  a  nuisance  upon  it,  to  the  injury  of  the  public,  or  of  an  in- 
dividual." 

(82)    Sewers — Injuries  to  Lower  Proprietors — Acts  of  Parliament — 
Authority  Not  Implied. 

In  Woodruff  v.  North  Bloomfield  Gravel  Min.  Co.  (C.  C),  18  Fed. 
753,  it  is  said  in  the  opinion:  "Numerous  cases  have  been  cited  from 
the  English  chancery  "reports,  largely  in  relation  to  the  sewage  of 
large  cities,  towns,  or  other  organizations  having  the  matter  in 
charge,  where  these  bodies  have  been  authorized  by  acts  of  parlia- 
ment to  construct  sewers  and  discharge  them  into  the  streams, 
which  when  constructed  created  nuisances  to  lands  below;  and  in  all 
such  cases  it  has  been  held  that  they  took  nothing  by  implication, 
but  must  be  limited  to  the  acts  clearly  authorized;  and  that  if  they 
could  not  accomplish  the  desired  object  by  the  acts  expressly  au- 
thorized without  creating  a  nuisance,  they  would  be  restrained.  Al- 
though parliament,  being  omnipotent  in  its  legislative  capacity,  could 
authorize  nuisances,  or  the  taking  or  injury  to  private  property  with- 
out compensation,  it  was  always  cautions  not  to  do  so,  and  the 
courts  were  still  more  careful  not  to  imply  or  infer  authority  to 
create  nuisances  not  clearly  given  in  terms  by  the  act.  The  fol- 
lowing are  some  of  the  cases  referred  to:  Atty.  Gen.  v.  Colney 
Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  App.  Cas.  153;  Clowes  v.  Staf- 
fordshine  Potteries  Waterworks  Co.,  L.  R.  8  Ch.  App.  Cas.  125; 
Atty.  Gen.  v,  Birmingham,  4  Kay  &  J.  528;  Atty.  Gen.  v.  Leeds  Corp. 
L.  R.,  5  Ch.  583." 

(23)    Cleaning  and  Relighting  Engines — Unreasonable  Use — Injunc- 
tion. 

In  Smith  v.  Midland  R.  Co.  (Eng.),  37  L.  G.  234,  25  W.  R.  861,  it 
is  held  that  the  emission  of  smoke  and  noxious  vapors  during  the 
operation  of  cleaning  the  engines  and  relighting  the  engine  fires,  so 
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as  to  annoy  the  owner  of  a  dwelling  house  adjoining  the  railroad 
tracks,  is  not  a  necessary  evil  to  the  proper  working  of  the  line,  or 
a  reasonable  user  for  purposes  of  the  railroad  within  the  meaning^ 
of  Railways  Clauses  Act,  1845,  and  such  a  nuisance  may  be  enjoined. 
(24)  Municipal  Corporations — Acta  Not  Contemplated  by  Legidatare. 
In  Morton  v.  New  York,  140  N.  Y.  207,  35  N.  E.  490,  it  is  held  that 
while  legal  liability  in  damages  cannot  result  from  acts  of  a  munic- 
ipal corporation,  done  in  the  performance  of  a  public  duty  by 
express  legislative  authority,  which  as  between  individuals  would 
be  regarded  as  a  nuisance,  and  which  result  in  injury  to  another,  the 
authority  must  be  express,  or  a  clear  and  unquestionable  implication 
from  powers  conferred,  and  must  be  certain  and  unambiguous,  show- 
ing that  the  legislature  must  have  intended  and  contemplated  the 
very  act  in  question. 

Station  and  Railroad  Hydrant  in  Street — Mere  Authority  to  Operate 
and  Maintain  Railroad  on  Street. 
The  right  of  a  railroad  company  to  erect  and  maintain  stations  and 
a  water  tank  or  hydrant  in  a  public  street  does  not  arise  by  implica- 
tion from  a  mere  license  **to  operate  and  maintain  the  railroad"  on 
the  street.  So  held  in  Chicago,  etc.,  Ry.  Co.  v.  First  M.  E.  Church 
of  Leavenworth  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  538. 

SO.  Injuries  to  Private  Property. 

Although  what  is  authorized  by  the  legislature,  within  the  scope 
of  its  constitutional  powers,  cannot  be  a  public  nuisance,  it  may  be 
a  private  nuisance,  and  the  legislative  authorization  is  no  protection 
against  a  private  action  for  special  damages  to  property  resulting 
from  the  exercise  of  the  power  conferred,  where  the  injury  amounts 
to  a  taking  or  injuring  within  the  meaning  of  constitutional  provi- 
sions prohibiting  the  taking  or  damaging  of  private  property  for 
public  use  without  just  compensation. 

ENGLAND.— Truman  v.  London  &  Brighton  Railway  Co.  L.  R., 
25  Ch.  Div.  423. 

UNITED  STATES.— Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  11  Am.  &  Eng.  R.  Cas.  15. 

CONNECTICUT,— Bradley  v.  New  York  &  New  Haven  R.  Co., 
21  Conn.  294. 

DISTRICT  OF  COLUMBIA.— Htewett  v.  Western  Union  Tel.  Co., 
etc.    4  Mackey  (D.  C.)    424. 

GEORGIA.— Davis  v.  East  Tenn.  Va.  &  Ga.  Ry.  Co.,  87  Ga.  605,  13 
S.  E.  567;  Phinzy  v.  Citv  Council  of  Augusta,  47  Ga.  260;  Savannah, 
F.  &  W.  Ry.  Co.  V.  Parish,  117  Ga.  893,  45  S.  E.  298;  South  Carolina 
R.  Co.  V.  Steiner,  44  Ga.  547. 

ILLINOIS.— Alton  H.  R.  &  C.  Co.  v.  Deitz,  50  III.  210;  Chicago 
&  W.  I.  R.  Co.  V.  Ayres,  106  111.  511,  14  Am.  &  Eng.  R.  Cas.  153; 
City  of  Alton  v,  Hope,  68  111.  167;  City  of  Aurora  v.  Reed,  67  111.  29; 
Pekin  v.  Brereton,  67  111.  477;  Devins  v.  Peoria,  41  111.  502;  Pitts- 
burg, F.  W.  &  C.  R.  Co.  V.  Reich,  101  111.  157;  Wylie  v.  Elwood,  134 
111.  281    25  N.  E    570 

INDIANA.— Burkam  v.  Ohio  &  M.  Ry.  Co.,  122  Ind.  344,  23  N. 
E.  799;  Danville  &  B.  S.  W.  L.  G.  R.  Co.  v.  Campbell,  87  Ind.  67; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Eisert,  127  Ind  156,  26  N  E.  759; 
Dwenger  v.  Chicago  &  G.  T.  Ry.  Co.,  98  Ind.  153;  Haggart  v.  Stehlin, 
137  Ind.  43,  35  N.  E.  997;  Weston  Paper  Co.  v.  Pope,  155  Ind.  394,  57 
N.  E.  719. 

IOWA.— Bennett  v.  City  of  Marion,  119  Iowa  437;  Churchill  v, 
Burlington  Water  Company,  94  Iowa  89;  State  v.  Moffett  (Iowa),  1 
Greene  247. 

KANSAS.— Atchison  St.  Ry.  Co.  v.  Nave  (Kan.),  17  Pac.  587. 

KENTUCKY.— Louisville  v.  Louisville  Rolling  Mill  Co.  (Ky.),  3 
Bush  416;  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ky.  109,  15  S.  W.  8; 
Louisville  Ry.  Co.  v.  Foster,  108  Ky.  743;  Willis  v,  K.  &  I.  Bridge  Co., 
104  Ky.  186. 
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LOUISIANA.— Blanc  v.  Murray,  36  La.  Ann.  162;  Heath  r.  Texas  & 
P.  Ry.  Co.,  37  La.  Ann.  728. 

MAINE. — Cole  v.  Sproul,  35  Me.  161;  Lee  v.  Pembroke  Iron  Co., 
57  Me.  481;  Norcross  v.  Thorns,  51  Me.  503. 

MARYLAND.— Fertilizer  Co.  v.  Spangler,  86  Md.  562,  39  Atl.  270; 
Susquehanna  Fertz.  Co.  v.  Malone,  73  Md.  268,  20  Atl.  900. 

MASSACHUSETTS.— Estabrooks  v,  Peterborough  &  S.  R.  Co., 
66  Mass.  224;  Lincoln  v.  Commonwealth,  164  Mass.  368,  41  N.  £.  489; 
Walker  v.  Old  Colony,  etc.,  R.  Co.,  103  Mass.  10. 

MICHIGAN.— Robinson  v.  Baugh,  31  Mich.  209. 

MINNESOTA.— Berger  v,  Minneapolis  Gas  Light  Co.,  60  Minn. 
296,  62  N.  W.  336;  Larson  v.  Ring,  43  Minn.  88,  44  N.  W.  1078. 

MISSOURI.— Bielman  v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.,  50  Mo. 
App.  151;  Culver  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  38  Mo.  App.  130; 
Edmondson  v.  City  of  Moberly,  98  Mo.  523,  11  S.  W.  990. 

MONTANA.— Root  v.  Butte,  A.  &  P.  Ry.  Co.,  20  Mont.  354,  51 
Pac.  155. 

NEBRASKA.— Fremont,  E.  &  M.  V.  R.  Co.  v.  Harlin,  50  Neb.  698, 
70  N.  W.  263;  Omaha  &  N.  P.  R.  Co.  v,  Janecek,  30  Neb.  276,  46  N. 
W.  478. 

NEW  HIAMPSHIRE.— Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H. 
143;  Thompson  v.  Androscoggin  River  Improvement  Co.,  54  N.  H. 
545. 

NEW  JERSEY.— Costigan  v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  234, 
23  Atl.  810;  Hinchman  v.  Paterson  Horse  Railroad  Co.,  17  N.  J.  Eq. 
75;  Mc Andrews  v.  Collerd,  42  N.  J.  L.  189;  Pennsylvania  R.  Co.  v. 
Angel,  41  N.  J.  E.  316,  7  Atl.  432;  Ridge  v.  Pennsylvania  R.  Co.,  58  N. 
J.  Eq.  172,  43  Atl.  275. 

NEW  YORK.— American  Bank  Note  Company  v.  New  York 
Elec.  R.  Co.,  129  N.  Y.  252,  29  N.  E.  302;  Bohan  v.  Port  Jervis  Gas 
Light  Co.,  122  N.  Y.  18,  25  N.  E.  246;  Brown  v.  Cayuga  &  S.  R.  Co., 
12  N.  Y.  486;  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co^.  103  N.  Y. 
'  10,  8  N.  E.  537 ;  First  Baptist  Church  v.  Schenectady  &  Trov  R.  Co. 
(N.  Y.),  5  Barb.  79;  Garvey  r.  Long  Island  R.  Co.,  159  N.  Y.  323,  64 
N.  E.  57;  Lahr  v.  Metropolitan  Elec.  R.  Co.,  104  N.  Y.  268,  10  N.  E. 
528;  McKeon  v.  See,  51  N.  Y.  300;  Morgan  v.  King,  35  N.  Y.  464; 
Morton  v.  Mayor,  etc.,  of  New  York,  140  N.  Y.  207,  35  N.  E.  490; 
Robinson  v.  New  York  &  E.  R.  Co.,  27  Barb.  (N.  Y.),  512;  Tremain 
t^.  Cohoes  Co.,  2  N.  Y.  163. 

OHIO.— Ohio  &  W.  Va.  Ry.  Co.  v.  Gardner,  .45  Ohio  St.  309. 

TENNESSEE.— Terminal  Co.  v.  Jacobs,  109  Tenn.  729. 

TEXAS.— Daniel  v.  Fort  Worth  &  Rio  Grande  Ry.  Co.,  96  Tex 
327;  G.  C.  &  S.  F.  R.  Co.  v,  Eddins,  60  Tex.  656. 

WEST  VIRGINIA.— Henry  v.  Ohio  River  R.  Co.,  40  W.  Va.  234, 
21  S.  E.  863. 
.   WISCONSIN.— Newell  v.  Smith,  15  Wis.  101. 

<1)   Other  Statements  of  Rule. 

In  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317, 
11  Am.  &  Eng.  R  Cas.  15,  it  is  held  that  legislative  authorization, 
though  it  exempts  from  liability  to  suits  civil  or  criminal,  at  the 
instance  of  the  state,  does  not  affect  claims  of  private  citizens  for 
damages  for  special  inconvenience  and  discomfort,  not  experienced 
by  the  public  at  large. 

In  this  case  it  is  said  in  the  opinion:  "It  admits  indeed  of  grave 
doubt  whether  Congress  could  authorize  the  company  to  occupy 
and  use  any  premises  within  the  city  limits,  in  a  way  which  would 
subject  others  to  physical  discomfort  and  annoyance  in  the  quiet 
use  and  enjoyment  of  their  property,  and  at  the  same  time  exempt 
the  company  from  the  liability  to  suit  for  damages  or  compensation, 
to  which  individuals  acting  without  such  authority  would  be  subject 
under  like  circumstances." 

In  Hewett  r.  Western  Union  Tel.  Co.,  etc.,  4  Mackey  (D.  C),  424, 
it  is  held  that  a  public  nuisance  cannot  arise  from  the  exercise  of  a 
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right  granted  by  authority  of  law;  but  if  the  grant  be  not  exercised 
with  a  due  regard  to  the  rights  of  the  citizen,  a  private  nuisance  may 
be  created. 

In  Blanc  v.  Murray,  3(B  La.  Ann.  162,  it  is  held  that  although  what 
is  authorized  by  the  legislature  within  the  scope  of  its  constitutional 
power  cannot  be  a  public  nuisance,  it  may  be  a  private  nuisance,  and 
the  legislative  grant  is  no  protection  against  a  private  action  for 
damages  resulting  therefrom.  And  where  the  right  to  the  private 
action  exists  injunction  will  lie  to  restrain  its  continuance  and  sup- 
press it. 

In  this  case  it  is  said  in  the  opinion:  "The  doctrine  sometimes 
stated  in  elementary  works,  and  which  has  been  held  by  some  courts, 
that  whatever  it  authorized  by  a  legislature  cannot  be  a  nuisance 
of  any  kind  is  exploded." 

(2)   Special  Damage  from  Public  Nuisance. 

In  Wylie  v.  Elwood,  134  111.  381,  25  N.  E.  570,  it  is  held  when  a 
person  sustains  from  a  public  nuisance  a  special  damage  different 
from  that  common  to  all,  he  may  maintain  an  action  therefor. 

(8)    Sewers — Discomfort — Special  Injury. 

In  Edmondson  r.  City  of  Moberly,  98  Mo.  523,  11  S.  W.  990,  it 
is  held  that  an  action  will  lie  against  a  city  for  a  nuisance,  injurious 
to  plaintiff's  property,  created  by  it  by  the  building  of  sewers  under 
a  general  power  conferred  by  its  charter,  where  the  injury  com- 
plained of  is  peculiar  to  plaintiff  by  reason  of  the  proximity  of  the 
nuisance  to  his  property,  in  consequence  of  which  he  sustains  dis- 
comfort and  annoyance  in  its  possession  and  diminution  in  its  value, 
not  shared  in  by  community  in  general. 

(4)  Public  Work  for  Private  Profit— Corporation — Sovereign's  Im- 
munity. 

In  Tinsman  v.  Belvidere  Delaware  R.  Co.,  2  Dutch  (N.  J.),  148,  it 
is  held  that  a  corporation  authorized  to  construct  a  work  of  public 
improvement  for  private  profit  are  vested  with  the  sovereign  power 
to  take  private  property  for  public  use,  but  are  not  vested  with  the 
sovereign's  immunity  against  liability  for  damages  resulting  from 
their  acts. 

(5)  Private  Wrongs. 

For  acts  done  under  legislative  sanction,  which  are  essentially 
private  wrongs,  a  railroad's  company's  charter  is  no  justification.  So 
held  in  Costigan  v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  234,  23  Atl.  810. 

An  act  of  the  legislature,  authorizing  a  company  to  construct  a 
railroad,  does  not  give  to  the  corporation  any  authority  to  invade 
private  rights,  without  making  compensation.  It  merely  g^ives  a 
franchise.  It  cannot  confer  upon  the  corporation  any  exemption  for 
wrongs  done  to  the  rights  of  private  property.  So  held  in  Robinson 
V.  New  York  &  E.  R.  Co.,  27  Barb.  (N.  Y.),  512. 

(6)  Corporations  Acting  for  Private  Profit — Compensation. 

In  Pennsylvania  R.  R.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  7  Atl.  432,  it 
is  held  that  a  statute  cannot  confer  upon  individuals  or  private  cor- 
porations, acting  primarily  for  their  own  profits,  although  for  public 
benefit  as  well,  any  right  to  deprive  persons  of  the  ordinary  enjoy- 
ment of  their  property,  except  upon  condition  that  just  compensa- 
tion be  first  made. 

In  this  case  it  is  said  in  the  opinion:  "An  act  of  the  legislature 
cannot  confer  upon  individuals,  acting  primarily  for  their  own  profit, 
although  for  public  benefit  as  well,  any  right  to  deprive  persons  of 
the  ordinary  enjoyment  of  their  property,  except  upon  condition  that 
just  compensation  be  first  made  to  the  owners.  This  principle  rests 
upon  the  express  terms  of  the  constitution.  In  declaring  that  pri- 
vate property  shall  not  be  taken  without  recompense,  that  instrument 
secures  to  owners,  not  only  the  possession  of  property,  but  also  those 
rights  which  render  property  valuable.  Whether  you  flood  the 
farmers'    fields    so    that    they    cannot   be    cultivated,   or    polute    the 
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bleacher's  stream  so  that  his  fabrics  are  stained,  or  fill  one's  dwelling 
with  smells  and  noise  so  that  it  cannot  be  occupied  in  comfort,  you 
equally  take  away  the  owner's  property.  In  neither  instance  has  the 
owner  any  less  of  material  things  than  he  had  before,  but  in  each 
case  the  utility  of  his  property  has  been  impaired  by  a  direct  invasio« 
of  the  bounds  of  his  private  dominion.  This  is  a  taking  of  his  prop- 
erty in  a  constitutional  sense;  of  course  mere  statutory  authority  will 
not  avail  for  such  an  interference  with  private  property." 

In  Pennsylvania  R.  R.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  7  Atl.  432,  it 
is  said  in  the  opinion:  "The  proposition  that  the  legislative  au- 
thority to  a  private  corporation  or  an  individual  to  do  a  work  for  its 
or  his  own  profits,  includes  authority  to  use,  at  whatever  hazard  to  the 
persons  or  property  of  others,  dangerous  materials,  provided  they  be 
necessary  to  the  convenient  prosecution  of  the  work,  cannot  be  sus- 
tained; that  there  is  an  obvious  distinction  between  the  liability  of  a 
private  corporation  to  public  prosecution  for  a  legalized  nuisance, 
and  its  liability  to  a  private  action  for  damages  arising  from  suck 
nuisance;  that  in  the  one  case  the  legislative  authority  is  a  protection, 
and  in  the  other  it  is  not." 

(7)  Act  Naturally  Resulting  in  Injunr  to  Private  Property — Com- 
pensation— ^Legislative  Intention — ^resumption. 

In  Lee  v.  Pembroke  Iron  Co.,  57  Me.  481,  it  is  said  in  the  opinion: 
'The  legislative  authority  to  do  the  act  which,  however  carefully 
done,  will  naturally  result  in  damage  to  private  property,  must  be 
coupled  with  provisions  for  ascertaining  such  damage  and  securing 
an  indemnity  to  the  injured  party,  in  order  to  prevent  those  who  act 
under  it  from  being  dealt  with  at  common  law  as  wrongdoers.  The 
legislature  has  no  power  under  the  constitution  to  make  over  to  any 
individual  or  corporation  any  rights  save  those  of  the  public,  without 
securing  a  just  compensation.  It  is  but  just  to  presume  that  they 
have  no  intention  to  exceed  their  powers,  and  that  where  no  specific 
mode  of  ascertaining  damages  is  provided,  they  design  to  leave  the 
parties  to  the  common-law  method  of  ascertaining  them." 

(8)  Dam  across  Navigable  Water—Overflowing  Land — Damages. 

A  statute  authorizing  the  erection  of  a  dam  across  navigable 
water,  and  providing  no  remedy  for  damages  to  the  owners  of  a 
meadoWy  overflowed  by  reason  of  the  erection  of  the  dam,  is  no  de- 
fense against  an  action  for  such  damages.  So  held  in  Sinnickson  u 
Johnson,  17  N.  J.  L.  129. 

(9)  Injury  Necessarilv  Resulting  from  Proper  Construction — Ab- 
sence of  Charter  Kemedy. 

In  Evansville  &  C.  R.  Co.  v,  Dick,  9  Ind.  433,  it  is  held  that  if  a  rail- 
road company,  voluntarily,  for  its  own  profit^  so  constructs  a  work  as 
necessarily  to  injure  the  property  of  an  individual,  and  their  charter 
gives  no  remedy  for  such  injury,  they  are  liable  in  an  action  for 
damages  for  the  injury,  though  the  work  be  constructed  in  a  proper 
manner  and  place. 

(10)  Noise  and  Confusion — Trains  and  Cars — Damages — Legislative 
Authority  No  Defense. 

In  Chicago,  M.  &  St.  P.  Ry.  Co.  y.  Darke,  148  111.  226,  35  N.  E.  750, 
it  is  held  that  if  the  noise,  confusion  and  disturbance  caused  by  the 
engines  and  cars  of  a  railroad  company  to  private  property  in  the 
vicinity  are  such  as  would,  in  the  absence  of  legislative  authority, 
have  constituted  an  actidnable  nuisance,  the  existence  of  such  au- 
thority in  no  way  relieves  them  of  their  damaging  effect,  so  as  to 
take  away  from  the  property  owners  their  right  to  redress,  or  so  as 
to  convert  what  was  before  actionable  into  a  case  of  damnum 
abseque  injuria. 

(11)  Dam — Flowing  Back  upon  Land — ^Injunction. 

In  State  v.  Moffett  (Iowa),  1  G.  Greene  247,  it  is  held  that  a  stat- 
ute authorizing  a  person  to  build  a  dam  does  not  prevent  another 
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person  from  abating  it  as  a  nuisance  if  it  caused  the  water  to  flow 
back  upon  his  land,  to  his  serious  injury. 

(IS)  Railroad  Engine  House  and  Repair  Shops  Located  Near  Church. 
In  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317,  11 
Am.  &  Eng.  R.  Cas.  15,  it  is  said  in  the  opinion:  "Plainly  the  engine 
house  and  repair  shop,  as  they  were  used  by  the  railroad  company, 
were  a  nuisance  in  every  sense  of  the  term.  They  interfered  with  the 
enjoyment  of  property  which  was  acquired  by  the  plaintiff  long  be- 
fore they  were  built,  and  was  held  for  a  place  for  religious  exercises, 
for  prayer  and  worship;  and  they  disturbed  and  annoyed  the  con- 
gregation and  Sunday  school  which  assembled  there  on  the  Sabbath 
and  on  different  evenings  of  the  week.  That  is  a  nuisance  which 
annoys  and  disturbs  one  in  the  possession  of  his  property,  rendering 
its  ordinary  use  or  occupation  physically  uncomfortable  to  him.  For 
such  annoyance  and  discomfort  tne  courts  of  law  will  afford  redress 
by  giving  damages  against  the  wrongdoer,  and  when  the  cause  of 
the  annoyance  and  discomfort  are  continuous,  courts  of  equity  will 
interfere  and  restrain  the  nuisance.  Crump  v.  Lambert,  L.  R.  3  Eq. 
409." 

(18)   Dam— Overflowing  Land— Liability. 

A  statute  authorizing  a  corporation  to  build  a  dam  on  its  own 
land,  upon  or  across  a  river  which  is  a  highway,  merely  protects  the 
corporation  from  an  indictment  for  a  nuisance  in  obstructing  the 
river;  but  if,  in  building  their  dam,  they  overflow  the  land  of  others, 
such  act  of  the  legislature  does  not  protect  them  against  liability  for 
such  flowage.  So  held  in  Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H. 
143. 

(14)  Operation  of  Railroad — Noise — Nuisance — Legislative  Authority 
No  Defense. 

In  Chicago,  M.  &  St.  Paul  Ry.  Co.  v.  Darke,  148  111.  226,  35  N.  E. 
T50,  it  is  held  that  if  noise  and  disturbance  caused  by  the  operation 
of  a  railroad  to  private  property  in  the  vicinity  are  such  as  would,  in 
the  absence  of  legislative  authority,  have  constituted  an  action- 
able nuisance,  the  existence  of  such  authority  in  no  way  relieves  them 
of  their  damaging  effect,  so  as  to  take  away  from  the  property 
owners  their  right  to  redress,  or  so  as  to  convert  what  was  actionable, 
into  a  case  of  damnum  abseque  injuria. 

(15)  Noxious  Vapors — Private  as  Well  as  Public  Nuisance. 

In  Blanc  v,  Murray,  36  La.  Ann.  162,  it  is  held  that  if  a  nuisance 
is  susceptible  of  being  both  public  and  private,  and  is  so  to  such  an 
extent  that  an  individual  right  is  violated,  then  the  private  remedy 
b  permissible,  even  though  the  result  may  open  the  door  to  a  multi- 
plicity of  suits.  Thus  smoke,  noise,  noxious  vapors,  noisome  smells, 
or  other  cause  which  creates  a  public  nuisance,  may,  by  interfering 
with  comfortable  injoyment  of  property,  create  a  private  nuisance 
as  well,  and  cause  a  special  and  particular  damage  which  will  justify 
an  individual  action  for  damages. 

(16)  Navigable  Stream — Mining  Debris — Lower  Proprietors — Com- 
pensation— Constitutional  Law. 

In  Woodruff  v.  North  Bloomfield  Gravel  Min.  Co.  (C.  C),  18  Fed. 
753,  it  is  held  that  a  statute  of  the  state  of  California,  expressly  au- 
thorizing a  mining  company  to  discharge  mining  debris  into  a  navi- 
gable stream,  and  thereby  create  a  public  nuisance  and  injury  to  the 
uind  of  lower  proprietors,  would  be  in  conflict  with  the  fourteenth 
amendment  of  the  federal  constitution,  and  with  similar  provisions 
©f  the  state  constitution;  that  such  legislation  would  either  deprive 
the  lower  proprietors  sustaining  such  injury  of  their  property  with- 
out due  process  of  law,  or  would  take  or  aamage  their  property  for 
alleged  public  use  without  compensation. 

(17)  Canal — Flooding  Land — Consequence  of  Lawful  Act. 

An  actionable  nuisance  may  be  caused  by  an  act  perfectly  lawful 
in  itself  when  the  nuisance  complained  of  is  only  a  consequence  of 
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that  act,  as  if  a  canal  constructed  by  authority  of  law  across  land  of 
another,  by  his  consent,  throw  back  water  on  land  of  another,  it  is 
an  actionable  nuisance.  So  held  in  Delaware  &  R.  Canal  Co.  v,  Lee, 
22  N.  J.  L.  243. 

(18)  Smoke,  Noise  and  Vibration — Necessary  Concomitants  of  Uss 
of  Franchise  Distinguished  from  Private  Wrongs. 

In  Costigan  v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  233,  23  Atl.  810,  it 
is  held  that  there  is  a  distinction  between  those  incidental  injuries 
which  are  unavoidable  in  the  operation  of  a  railroad  in  the  transac- 
tion of  its  business,  such  as  the  sounding  of  whistles,  the  emission  of 
smoke  and  sparks  from  locomotives,  the  noise  and  vibrations  incident 
to  the  moving  of  trains,  annoyances  from  the  character  or  condition 
of  freight  transported,  and  the  like,  which  are  injuries  partaking  of 
the  nature  of  public  injuries,  and  acts  which  are  a  direct  invasion  of 
private  property;  that  injuries  of  the  class  first  mentioned  are  the 
necessary  concomitants  of  the  use  of  the  franchises  granted;  that  the 
acts  from  which  such  injuries  arise,  being  legalized  by  the  company's 
charter,  are  not  public  nuisances  and  there  is  no  foundation  on  which 
to  apply  the  principle  that  a  private  individual  may  maintain  an  ac- 
tion for  an  injury  arising  from  a  public  nuisance  which  is  special  and 
peculiar  to  him  beyond  that  suffered  by  the  public.  But  for  acts  done 
under  legislative  sanction,  which  are  essentially  private  wrongs  and 
a  direct  invasion  of  private  property,  the  company's  charter  is  no 
justification. 

(19)  Consequential  Damages — Not  a  Taking. 

But  in  Transportation  Company  v.  Chicago,  99  U.  S.  635,  it  is  held 
that  acts  done  in  the  proper  exercise  of  governmental  powers,  and 
not  directly  encroaching  upon  private  property,  although  their  conse- 
quences may  impair  its  use,  are  not  a  taking  within  the  meaning  of 
the  constitutional  provision  which  forbids  the  taking  of  such  property 
for  public  use  without  just  compensation  therefor. 

(SO)    Levees — Overflows — ^Not  a  Taking. 

A  reclamation  district,  acting  under  the  authority  of  the  state,  is 
not'  liable  for  the  indirect  and  consequential  damages  to  private  lands 
on  the  river  from  overflows,  caused  by  its  levees,  as  this  does  not 
constitute  a  taking,  within  the  meaning  of  a  constitutional  provision 
prohibiting  the  taking  of  private  property  for  public  use  without  com- 
pensation. So  held  in  Lamb  v.  Reclamation  Dist.,  73  Cal.  125,  14 
Pac.  625. 

(21)    Property  "Injured'' — Construction  of  Constitutional  Provision. 

In  Pennsylvania  R.  Co.  v.  Marchant,  119  Pa.  St.  541,  13  Atl.  690,  it 
is  held  that  the  evil  which  the  constitutional  convention  had  before 
it  in  the  adoption  of  §  8,  art.  XVI.,  of  the  constitution  of  1874  of 
Pennsylvania,  was  the  want  of  a  remedy  under  previous  constitutions 
to  obtain  compensation  when  property  was  injured  or  destroyed  in 
the  constrution  or  enlargement  of  corporate  works,  though  no  part 
of  the  property  was  actually  taken;  that  the  remedy  provided  by  the 
constitutional  provision,  to  secure  just  compensation  for  property 
"injured  or  destroyed,"  has  relation  to  injuries  which,  though  popu- 
larly termed  consequential,  are  yet  to  be  understood  as  confined  to 
such  injuries  to  one's  property  as  are  actual,  positive  and  visible,  the 
natural  and  necessary  results  of  the  original  construction  or  enlarge- 
ment of  its  works  by  a  corporation,  and  of  such  certain  character 
that  compensation  therefore  may  be  ascertained  at  the  time  the 
works  are  being  constructed  or  enlarged,  and  paid  or  secured,  as 
provided  in  the  constitution,  in  advance;  and  that  the  word  "injured" 
as  used  in  such  constitutional  provision,  means  such  legal  wrong  as 
would  be  the  subject  of  an  action  for  damages  at  common  law. 
21.  Damages  Must  Be  SpeciaL 

a.   General  Rule. 

Although  an  act  or  thing  authorized  by  law  may  be,  or  result  in 
causing,   a  private  nuisance,  damage  to   private   property  must  be 
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special  to  plaintiff's  person  or  property,  in  order  to  enable  him  to 
maintain  an  action  on  account  of  it.  If  the  right  invaded  or  im- 
paired is  a  common  and  public  one  such  as  every  citizen  may  exer- 
cise or  enjoy  a  deprivation  of  the  right  which  affects  all  citizens  alike, 
and  does  not  cause  any  special  or  peculiar  damage  to  anyone, 
furnishes  no  valid  cause  of  action  in  favor  of  an  individual. 

UNITED  STATES.— Miller  v.  Long  Island  R.  Co.  (C.  C),  Fed. 
Cas.  No.  9580a. 

ALABAMA.— Baker  v,  Selma  St.  &  S.  Ry.  Co.  (Ala.),  7  R.  R.  R. 
506,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  506,  33  So.  685.      ' 

DISTRICT  OF  COLUMBIA.— Neitzey  v.  Baltimore  &  Potomac 
R.  Co.  (D.  C),  26  Am.  &  Eng.  R.  Cas.  553. 

ILLINOIS.— Wylie  v.  Elwood,  134  111.  281,  25  N.  E.  570;  City  of 
Chicago  V.  Union  Bldg.  Ass'n,  102  111.  379. 

INDIANA.— Dwenger  v,  Chicago  &  G.  T.  Ry.  Co.,  98  Ind,  153,  20 
Am.  &  Eng.  R.  Cas.  26;  Sunderland  v.  Martin,  113  Ind.  411,  15  N.  E. 
€89 

LOUISIANA.— Irwin  v.  Great  So.  Tel.  Co.,  37  La.  Ann.  63. 

MASSACHUSETTS.— Wesson  v,  Washburn  Iron  Co.,  95  Mass. 
95. 

MISSOURI.— Gates  v.  Kansas  City  Bridge  &  Term.  Ry.  Co.,  Ill 
Mo.  28,  19  S.  W.  957. 

NEW  YORK.— First  Baptist  Church  v.  Schenectady  &.  Troy  R, 
Co.,  5  Barb.  (N.  Y.),  79;  First  Baptist  Church,  etc.,  v.  Utica  &  Sch. 
R.  Co.,  6  Barb.  (N.  Y.),  315;  Williams  v.  New  York  Cent.  R.  Co.,  18 
Barb.  (N.  Y.),  222. 

OHIO.— Parrott  v,  Cincinnati,  H.  &  D.  R.  Co.,  10  Ohio  St.  624. 

(1)  Absence  of  Special  Injury. 

In  Miller  v.  Long  Island  R.  Co.  (C.  C),  Fed.  Cas.  No.  9580a,  it 
ts  held  that  where  a  railroad  is  a  lawful  structure,  and  the  use  of 
f team  is  permitted  by  law,  the  proper  use  of  the  road  and  the  steam 
on  it  is  not  a  public  nuisance  to  be  enjoined.  And,  where  the  abuse, 
if  any,  is  general  and  common  to  all  owners  of  adjacent  property,  the 
railroad  can  be  called  to  account  only  by  the  sovereign  authority. 

(2)  Unauthorized  Occupation — Right  of  Citizen  to  Enjoin. 
Although  the  unauthorized  occupation  of  a  public  street  by  a  rail- 
way track  may  be  regarded  as  a  nuisance  per  se,  which  will  be  en- 
joined, an  injunction  against  it  will  not  be  granted  at  the  suit  of  a 
private  citizen,  or  a  private  corporation,  unless  the  plaintiff  can  make 
out  a  case  of  special  damage.  So  held  in  Larimer  &  L.  St.  R.  Co.  v. 
Larimer  St.  R.  Co.,  137  Pa.  St.  533,  20  Atl.  570. 

(3)  Street  Railway — Location  on  Portion  of  Street  Not  Designated. 

In  Baker  v.  Selma  Street  &  Suburban  Ry.  Co.  (Ala.),  7  R.  R.  R. 
506,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  506,  33  So.  685,  it  is  held  that  where 
a  street  railway,  having  a  right,  by  consent  of  the  city,  to  construct 
Its  lines  in  a  certain  street,  undertakes  to  lay  its  tracks  in  a  portion 
of  the  street  not  designated  in  its  charter,  an  abutting  property  owner, 
not  suffering  any  special  injury,  cannot  complain. 

Private  persons  seeking  relief  against  a  public  nuisance  must  show 
that  they  suffer  an  injury  distinct  from  that  suffered  by  the  general 
public,  and  that  the  injury  is  one  that  the  public,  in  the  promotion 
©f  the  general  interest,  has  not  the  right  to  inflict  upon  them  without 
compensationr  So  held  in  Cosby  v.  Owensboro  &  R.  R.  Co.,  73  Ky. 
289. 

b.   Limitations  of  Rule. 

For  any  act  obstructing  a  public  and  common  right,  no  private 
action  will  lie  for  damages  of  the  same  kind  as  those  sustained  by 
the  general  public,  although  in  a  much  greater  degree  than  any  other 
person,  but  an  action  will  lie  for  peculiar  damages  of  a  different  kind, 
though  even  in  the  smallest  degree.  So  held  in  City  of  Chicago  v. 
Union  Bldg.  Ass'n    102  111.  379. 

In  Wesson  v.  Washburn  Iron  Co.,  95  Mass.  95,  it  is  said  in  the 
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opinion:  "There  can  be  no  doubt  of  the  truth  of  the  general  prin- 
ciple stated  by  the  court,  that  a  nuisance  may  exist  which  occasions 
an  injury  to  an  individual,  for  which  an  action  cannot  be  maintained 
in  his  favor,  unless  he  can  show  some  special  damage  to  his  person 
or  property,  differing  in  kind  and  degree  from  that  which  is  sustained 
by  other  persons  who  are  subjected  to  inconvenience  and  injury  from 
the  same  cause.  The  difficulty  lies  in  the  application  of  this  prin- 
ciple. The  true  limit,  as  we  understand  it,  within  which  its  operation 
IS  allowed,  is  to  be  found  in  the  nature  of  the  nuisance  which  is  the 
subject  of  complaint.  If  the  right  invaded  or  impaired  is  a  common 
and  public  one,  which  every  subject  of  the  state  may  exercise  and 
enjoy,  such  as  the  use  of  a  canal,  or  public  landing  place,  or  a  com- 
mon watering  place  on  a  stream  or  pond  of  water,  m  all  such  cases 
a  mere  deprivation  of  the  use  which  excludes  or  hinders  all  persons 
alike  from  the  enjoyment  of  the  common  right,  and  which  does  not 
cause  any  special  or  peculiar  damage  to  any  one,  furnishes  no  valid 
cause  of  action  in  favor  of  an  individual  although  he  may  suffer  in- 
convenience or  delay  greater  in  degree  than  others  from  the  alleged 
obstruction  or  hinderance.  The  private  injury,  in  this  class  of  cases, 
is  said  to  be  merged  in  the  common  nuisance  and  injury  to  all  citi- 
zens, and  the  right  is  to  be  vindicated  and  the  wrong  punished  by 
a  public  prosecution,  and  not  by  a  multiplicity  of  separate  actions  in 
favor  of  private  individuals." 

(1)  Coal  Shed— Noise— Same  Injury  Sustained  by  Others. 

In  Wylie  v,  Elwood,  134  111.  281,  25  N.  E.  570,  it  is  held  that  if  one 
is  injured  in  the  enjoyment  of  his  residence  in  a  populous  part  of  a 
city,  from  the  erection  and  operation  of  a  large  coal  shed,  by  noises 
from  the  use  of  machinery,  and  the  grinding  of  coal  in  being  moved, 
loaded  or  unloaded,  and  from  deposit  of  dust,  etc.,  he  may  have  his 
action  against  the  author  of  the  nuisance;  and  it  is  no  defense  to 
show  that  the  same  act  inflicted  a  like  injury  upon  many  others. 

(2)  Smoke  and  Cinders — All  Property  in  Vicinity  Injured. 

In  Wesson  v.  Washburn  Iron  Co.,  95  Mass.  95,  it  is  held  that  an 
action  may  be  maintained  to  recover  damages  for  a  nuisance  to  a 
dwelling  house,  caused  by  carrying  on  works  and  operating  machin- 
ery in  the  vicinity,  which  fill  the  air  with  smoke  and  cinders,  and 
render  it  offensive  or  injurious  to  health,  and  shake  the  building  so 
as  to  injure  it  and  render  its  occupation  uncomfortable,  although  all 
persons  owning  estates  in  the  vicinity  has  sustained  similar  injuries 
from  the  same  cause.  It  is  only  when  the  nuisance  complained  of 
is  an  invasion  of  some  common  or  public  right  that  the  remedy  is 
confined  to  a  public  prosecution. 

(8)    Access  to  Cemetety — ^Injunction. 

The  fact  that  a  public  highway,  as  it  was  originally  maintained, 
afforded  plaintiffs'  access  to  a  cemetery  in  which  some  of  their  rela- 
tives were  interred,  does  not  authorize  them  to  maintain  a  suit  to 
enjoin  the  obstruction  of  such  road  or  the  improvement  of  a  new 
road,  on  the  ground,  that  such  access  will  thereby  be  destroyed.  So 
held  in  Sunderland  v.  Martin,  113  Ind.  411,  15  N.  E.  689. 

(4)    Incidental  Injuries — Frightening  Hbrses. 

In  Presbrey  v.  Old  Colony  &  N.  Ry.  Co.,  103  Mass.  1,  it  is  held 
that  in  assessing,  under  Mass.  Gen.  Stats.,  c.  63,  §  21  the  damages  oc- 
casioned to  a  vacant  track  of  land  by  the  location  of  a  railroad  which 
cuts  off  a  corner  of  it,  the  depreciation  of  the  land  in  value  by  reason 
of  the  proximity  of  the  railroad,  such  as  bv  frightening  horses  and 
the  like  causes  "does  not  constitute,  of  itself,  a  ground  for  recovery.*' 

In  this  case  it  is  said  in  the  opinion:  "Such  depreciation  is  not 
occasioned  directly  by  any  effect  upon  the  land,  of  which  the  con- 
struction or  the  maintenance  of  the  railroad  is  the  cause.  It  belongs 
to  that  class  of  results  which  necessarily  arise  from  the  exercise  of 
the  franchise  granted  to  such  corporations  in  consideration  of  the 
general    advantage   which    the   whole    community    are    expected   to 
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derive  from  it.    The  annoyances  to  the  land  owner  are  the  same  in 
kind  with  those  which  are  suffered  by  the  whole  community." 

(5)  Smoke — Injuries  to  Manv  Others. 

In  Wylie  v.  Elwood,  134  111.  281,  25  N.  E.  670,  it  is  held  that  an  in- 
dividual who  receives  actual  damages  from  a  nuisance  may  maintain 
a  private  suit  for  his  own  injury,  although  there  may  be  many  others 
in  the  same  situation.  So  the  use  of  a  steam  engine  in  a  crowded 
street  may  be  a  public  nuisance,  but  if  the  smoke  from  it  injures  a 
man's  goods  in  his  shop  or  house,  and  makes  his  dwelling  uncomfort- 
able, he  will  have  a  right  of  action. 

(6)  Telephone  Poles — ^Absence  of  Special  Injury. 

In  Irwin  v.  Great  So.  Tel.  Co.,  37  La.  Ann.  63.  it  is  held  that 
abutting  owners  in  front  of  whose  premises  telepnone  poles  have 
been  lawfully  erected,  and  after  compliance  with  all  conditions  im- 
posed for  the  benefit  of  the  public,  have  no  occasion  to  ask  the 
removal  of  the  same,  when  the  poles  do  not  specially  and  materially 
obstruct  them  in  the  free  use  of  their  property,  or  invade  some  vested 
right,  and  do  not  inflict  on  them  some  injury  which  is  not  common 
to  all  other  persons.  Nor  are  poles  erected  under  such  circumstances* 
such  nuisances  as  such  owners  can  have  abated. 

c.   Noise— Case  Must  Be  Very  Special. 

Although  noise  may  amount  to  a  nuisance,  and  is  also  actionable^ 
yet  it  must  be  a  very  special  case  in  which  real  estate  can  be  injured 
by  a  mere  noise,  so  as  to  give  a  right  of  action  for  the  injury.  So- 
held  in  First  Baptist  Church,  etc.,  v.  Utica  &  Sch.  R.  Co.  (N.  Y.),  6 
Barb.  313;  First  Baptist  Church  v,  Schenectady  &  Troy  R.  Co.  (N. 
Y.),  5  Barb.  79. 

SUL  Railroads  in  Streets. 

a.  Consequential  Injuries  from  Operation. 

(1)  General  Rule. 

According  to  the  weight  authority,  smoke,  cinders,  dust,  vibration^ 
temporary  obstructions  of  access  by  passing  or  standing  trains,  and 
other  annoyances  which  necessarily  result  from  the  lawful,  skillful, 
and  careful  operation  of  a  railroad  in  public  streets,  do  not  constitute 
a  private  nuisance,  entitling  an  owner  of  property  abutting  on  the 
street  to  maintain  an  action  for  equitable  relief  or  for  damages,  un- 
less those  occupying  such  property  are  subjected  to  special  annoy* 
ances  other  and  greater  than  those  sustained  b:y[  persons  passing: 
along  the  street,  which  virtually  amounts  to  a  taking  or  injuring  of 
the  abutting  property,  within  the  meaning  of  constitutional  provisions 
prohibiting  the  taking  or  damaging  of  private  property  for  public 
use  without  just  compensation. 

UNITED  STATES.— Barney  v.  Keokuk,  94  U.  S.  324;  Baltimore 
&  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317,  11  Am.  &  Eng. 
R.  Cas.  15. 

COLORADO.— Colorado  Cent.  R.  R.  Co.  v.  Mollandin,  4  Colo. 
154. 

DISTRICT  OF  COLUMBIA.— Neitzey  v.  Baltimore  &  Potomac 
R.  Co.,  6  Mackey  (D.  C),  34,  26  Am.  &  Eng.  R.  Cas.  553. 

GEORGIA.— Georgia  R.  &  Banking  Co.  v.  Maddox  (Ga.),  6  R.  R. 
R.  566,  28  Am.  &  Eng.  R.  Cas.,  N.  8.,  566,  42  S.  E.  314. 

ILLINOIS.— Chicago  &  E.  I.  R.  Co.  v.  Loeb,  118  IlL  203,  8  N.  E. 
460. 

INDIANA.— Dwenger  v.  Chicago  &  G.  T.  Ry.  Co.,  98  Ind.  153.  SO- 
Am.  &  Eng.  R.  Cas.  26;  Pittsburg,  C,  C  &  St.  L.  Ry.  Co.  v,  Welch, 
12  Ind.  App.  433,  40  N.  E.  650;  Tate  v.  Ohio,  etc.,  R.  Co.,  7  Ind.  479. 

IOWA.— Dunsmore  v.  Central  Iowa  R.  Co.,  72  Iowa  182,  33  N.  W. 
456;  Davenport  v.  Stevenson,  34  Iowa  225;  Cook  v.  Chicago  M.  & 
St.  P.  Ry.  Co.,  83  Iowa  278,  49  N.  W.  92;  Statten  v.  Des  Moines  Val- 
ley R.  Co.,  29  Iowa  148. 
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KANSAS.— Ottawa,  O.  C.  &  C.  G.  R.  Co.  v.  Larson,  40  Kan.  301, 
19  Pac.  661,  36  Am.  &  Eng.  R.  Cas.  163;  Atchison  &  N.  R.  Co.  t/.  Gar- 
side,  10  Kan.  552;  Wichita  &  Colorado  Ry.  Co.  v.  Smith,  45  Kan.  264, 
25  Pac.  623. 

LOUISIANA.— Hill  v.  Chicago,  St.  Louis  &  N.  O.  R.  Co.,  38  La. 
Ann.  599;  Werges  v.  St.  Louis.  C.  &  N.  O.  R.  Co.,  35  La.  Ann.  641. 

MAINE.— Whittieer  v.  Portland  &  K  R.  Co.,  38  Me.  26;  Whitney  v. 
Maine  C.  R.  Co^  69  Me.  208. 

MASSACHUSETTS.— Bancroft  v.  Cambridge,  126  Mass.  441; 
Sawyer  v.  Davis,  136  Mass.  239;  Walker  v.  Old  Colony,  etc.,  R.  Co., 
103  Mass.  10. 

MICHIGAN.— Grand  Rapids  &  I.  R.  Co.  v,  Heisel,  38  Mich.  62. 

MINNESOTA.— Carroll  v.  Wisconsin  Cent.  R.  Co.,  40  Minn.  168, 
41  N.  W.  661. 

MISSOURI.— Randlc  v.  Pacific  R.  Co.,  65  Mo.  325. 

NEW  JERSEY.— Hayes  v.  Waverly,  etc.,  R.  Co.,  51  N.  J.  Eq.  345, 
27  Atl.  648;  Beseman  v.  Pennsylvania  R.  Co.,  52  N.  J.  L.  221,  20  Atl. 
169;  Morris  &  E.  R.  Co.  v.  City  of  Newark,  10  N.  T.  Eq  352. 

NEW  YORK— First  Baptist  Church,  etc.,  v.  Utica  &  Sch.  R.  Co., 
6  Barb.  (N.  Y.),  313;  Fobes  v.  Rome,  W.  &  O.  R.  Co.,  121  N.  Y.  505, 
24  N.  E.  919;  Williams  v.  New  York  Cent.  R.  Co.,  18  Barb.  (N.  Y.),  222. 

OHIO.— Parrot  v,  Cincinnati,  H.  &  D.  R.  Co.,  10  Ohio  St.  624. 

PENNSYLVANIA.— Commonwealth  r.  Erie  &  N.  E.  R.  Co.,  27 
Pa.  St.  339;  Jones  v.  Erie  &  W.  V.  R.  Co.,  151  Pa.  St.  30,  25  Atl.  134; 
Sparhawk  v.  Railway  Co.,  54  Pa.  St.  401;  Pennsylvania  R.  Co.  v. 
Lippincott,  116  Pa.  St.  472,  9  Atl.  871;  Struthers  v.  Dunkirk,  W.  &  P. 
Ry.  Co.,  87  Pa.  St.  282;  Pennsylvania  R.  Co.  v.  Marchant,  119  Pa.  St. 
641.  13  Atl.  690. 

TENNESSEE.— Railroad  v.  Bingham,  87  Tenn.  522,  11  S.  W.  705. 

VERMONT.— Hatch  v.  Vermont  Cent.  R.  Co.,  28  Vt.  142. 

WISCONSIN.— Hanlin  v.  Chicago  &  N.  W.  Ry.  Co.,  61  Wis.  515, 
21  N.  W.  623. 

(8)   Other  Statements  and  Illuatratione  of  Oeneral  Rule. 

"The  incidental  injury  which  results  to  the  owner  of  property  from 
the  necessary  smoke,  dust  and  vibration  caused  by  passinp^  trains 
would  be  an  actionable  nuisance,  if  not  authorized  by  the  legislature; 
but  being  so  authorized,  are  damnum  absque  injuria."  Beach  on  In* 
junctions  Swc.  1649. 

'The  legislative  authority  to  occupy  the  street  when  exercised 
properly  and  with  due  care  affords  to  the  company  a  complete  ex- 
emption from  liability  for  acts  and  consequences  which  would  other- 
wise be  a  nuisance,  e.  g.  the  noise  and  vibration  of  trains,  the  smoke, 
dust,  etc.,  necessarily  attending  the  operation  of  a  railroad,  but  such 
authority  cannot  exempt  the  company  from  its  obligations  to  pay 
to  abutting  owners  compensation  for  the  taking  of  their  property  in 
the  street;  it  is  beyond  the  power  of  the  legislature  to  grant  such  an 
exemption."    Wood  on  Railroads  (Minor's  Ed.),  vol.  1,  p.  719. 

UNITED  STATES. 

(a)   Mere  Consequential  Annoyance. 

In  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317,  11 
Am.  &  Eng.  R.  Cas.  15,  it  is  said  in  the  opinion:  "Undoubtedly  a 
railway  over  the  public  highways  of  the  district,  including  the  streets 
of  the  city  of  Washington,  may  be  authorized  by  Congress,  and  if, 
when  used  with  reasonable  care,  it  produces  only  that  incidental  in- 
convenience which  unavoidably  follows  the  additional  occupation  of 
the  streets  by  its  cars  with  noises  and  disturbances  necessarily  at- 
tending their  use,  no  one  can  complain  that  he  is  incommoded. 
Whatever  consequential  annoyance  may  necessarily  follow  from  the 
running  of  cars  on  the  road  with  reasonable  care  is  damnum  absque 
injuria.  The  private  inconvenience  in  such  case  must  be  suffered 
for  the  public  accommodation." 

IS  R  R  R-3S 
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COLORADO. 

Absence  of  Negligence. 

In  Colorado  Cent.  R.  R.  Co.  v.  Mollandin,  4  Colo.  154,  it  is  held 
that  where  a  railroad  company  is  authorized  by  municipal  law  to 
construct  and  operate  its  road  through  and  across  a  street  under 
such  municipal  control,  it  is  the  exercise  of  a  lawful  right,  and  is  not 
liable  in  a  common-law  action,  except  for  injuries  done  wantonly  or 
without  reasonable  care. 

Fee  in  Public — Compensation — Absence  of  Charter  or  Statutory  Re- 
quirement— Damages  to  Premises  Not  Actually  Taken. 

In  Colorado  Cent.  R.  R.  Co.  v.  Mollandin,  4  Colo.  154,  it  is  said  in 
the  opinion;  "Where  there  is  nothing  in  the  charter  of  the  railroad 
company  or  statute  requiring  compensation  for  such  damages,  and 
where  the  fee  of  the  street  is  in  the  town  or  city  authorizing  the 
construction  and  operation  of  such  railroad,  the  latter  is  not  liable 
for  damages  resultmg  to  the  premises  of  abutting  lot  owners  not 
actually  taken  by  the  railroad  company  in  the  construction  and  law- 
ful operation  of  the  road. 

"It  may  be  said,  however,  that  the  fee  of  the  streets  and  other 
public  grounds  of  incorporated  towns  and  cities  under  the  laws  of 
Colorado  is  in  such  towns  and  cities  in  trust  for  the  public  This 
is  doubtless  true,  yet  for  that  trust  the  municipal  authorities  are 
alone  responsible.  They  are  impowered  in  their  discretion  to  alter, 
vacate  and  abolish  any  street  altogether,  and  if  in  the  exercise  of 
that  discretion  they  abuse  their  trust,  whatever  liability  arises  thereby, 
attaches  to  them  as  such  trustees  and  agents  of  the  public.  But  the 
authority  given  the  railroad  company  in  a  case  such  as  the  one  a  bar, 
is  a  license  to  such  company  under  which  the  latter  may  justify  for 
all  damages  resulting  from  a  lawful  exercise  of  the  acts  authorized 
by  such  license." 

GEORGIA. 

Terminal  Yard — ^Noise,  Smoke  and  Vibration^-Necessary  Concomi- 
tants of  Franchise. 
Where  a  railroad  terminal  yard  is  located  and  its  operation  author- 
ized, under  statutory  power,  if  it  be  constructed  and  operated  in  a 
proper  manner,  it  cannot  be  adjudged  a  nuisance.  Accordingly,  in- 
juries and  inconveniences  to  persons  residing  near  such  a  yard,  from 
noises  of  locomotives,  rumbling  of  cars,  vibrations  produced  thereby, 
and  smoke,  cinders,  soot,  and  the  like,  which  result  from  the  ordinary 
and  necessary,  and  therefore  proper,  use  and  operation  qf  such  a 
yard,  are  not  nuisances,  but  are  the  necessary  concomitants  of  the 
franchise  granted.  So  held  in  Georgia  R.  &  Banking  Co.  v.  Maddox 
(Ga.),  5  R.  R.  R.  566,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  566,  42  S.  E.  315. 

INDIANA. 

No  right  of  action  accrues  to  an  abutting  lot  owner  against  a  rail- 
road company  for  operating  its  railroad  in  the  street  in  the  usual 
way,  by  leave  of  the  city,  when  the  injury  is  only  such  as  the  general 
public  sustains.  So  held  in  Dwenger  v.  Chicago  &  G.  T.  Ry.  Co.,  98 
Ind.  153,  20  Am.  &  Eng.  R.  Cas.  26. 

Divine  Worship  Interrupted — Answer  Held  Sufficient. 

In  Dwenger  v.  Chicago  &  G.  T.  Ry.  Co.,  98  Ind.  153,  20  Am.  &  Eng. 
R.  Cas.  26,  an  action  by  the  owner  of  a  lot  having  buildings  thereon, 
used  for  worship  and  a  school,  the  complaint  alleged  the  use  of  the 
street  adjoining  by  a  railroad  company  for  its  track  and  for  running 
cars  thereon,  whereby  worship  was  interrupted  and  children  attend- 
ing the  school  imperiled,  and  the  street  obstructed,  etc.  The  answer 
stated  that  the  railroad  was  operated  in  the  usual  way  necessary  for 
such  business;  that  the  railroad  was  nine  feet  wide,  and  none  of  it 
upon  plaintiff's  premises,  being  beyond  the  center  of  the  streef,  and 
was  constructed  by  leave  of  the  city  and  in  manner  as  required  by  an 
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ordinance;  that  the  street  was  sixty-six  feet  wide  and  was  not  ob* 
structed  save  as  to  the  running  of  cars  carefully  and  as  is  usual  may 
temporarily  have  that  effect  as  to  its  general  use.  It  was  held  that  the 
answer  was  good. 

Standing  Cars — Malodoroua  Freight — Abuse  of  Right  Not  Shown. 

In  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Welch,  12  Ind.  App.  433. 
40  N.  E.  650,  it  is  held  that  more  must  be  shown  than  annoyance  and 
injury  by  offensive  odors  from  either  standing  or  moving  cars  close 
to  plaintiff's  premises  to  entitle  him  to  damages.  Abuse  of  sbme 
right  must  be  made  to  appear,  that  is,  that  the  cars  loaded  with  malo- 
dorous freight  were  unlawfully  or  wrongfully  suffered  to  remain 
near  plaintiff's  premises  an  unreasonable  length  of  time. 

Temporary  Obstruction  by  Trains. 

In  Gate  v.  Ohio,  etc.,  R.  Co.,  7  Ind.  479,  it  is  said  in  the  opinion: 
'*Nor  is  it  intended  to  intimate  that  it  is  not  in  the  power  of  a  city 
to  authorize  the  railroad  company  to  lay  a  track  at  the  grade  of  Wil- 
liam street,  and  thus  use  it  for  the  passage  of  the  cars,  in  common 
with  public  and  private  conveyances.  To  tfcat  extent  the  municipal 
authority  may  be  conceded.  And  though  the  contiguous  property 
might  be  depreciated,  and  ingress  and  egress  at  times  difficult,  yet 
the  owners  would  not,  as  in  the  case  at  bar  be  excluded  entirely.  For 
a  great  part  of  the  time  the  use  of  the  street  would  be  as  free,  and  the 
adjoining  lots  as  accessible,  as  though  the  railroad  were  not  there. 
In  that  case  a  train  of  cars  would  not  differ  materially  in  principle 
from  a  train  of  moving  wagons.  For  such  incidental  injury  there 
could  be  no  redress,  either  public  or  private,  unless,  indeed,  the  cars 
in  the  one  case  or  the  wagons  in  the  other,  delayed  unreasonably  in 
passing,  to  the  incumbrance  of  the  street." 

Nominal  Damages. 

Where  a  city  grants  a  right  to  a  railroad  company  to  use  a  street, 
an  abutter  cannot  recover  of  the  railroad  company  nominal  damages, 
but  only  for  damages  actually  sustained.  So  held  in  Burkam  v,  Ohio 
&  M.  Ry.  Co.,  122  Ind.  344,  23  N.  E.  799. 

IOWA. 

Where  a  railroad  company,  properly  authorized,  lays  its  track  in 
one  of  the  streets  of  a  city,  the  fee-simple  title  to  which  is  in  the 
public,  no  cause  of  action  for  damages  accrues  tp  the  owner  of  abut- 
ting property  under  a  statute  requiring  compensation  to  be  made 
where  private  property  is  taken  for  public  use,  unless  his  property 
has  been  actually  damaged  thereby,  and  damages  sustained  by  reason 
of  any  annoyance,  inconvenience  or  loss  suffered  by  him  in  common 
with  the  rest  of  the  construction  and  operation  of  the  railroad  track 
cannot  be  recovered.  So  held  in  Cook  v.  Chicago  M.  &  St.  P.  Ry.  Co., 
83  Iowa  278,  49  N.  W.  92. 

The  owner  of  a  lot  in  a  city  has  no  such  interest  in  the  adjacent 
street  as  will  entitle  him  to  recover  damages  to  his  lot  consequent 
upon  the  use  of  a  right  of  way  over  such  street,  granted  by  the  city 
authorities  to  a  railroad  company.  So  held  in  city  of  Davenport  v, 
Stevenson,  34  Iowa  225. 

KANSAS 

Noise,  Smoke  and  Vibration — Unnecessarily  Obstructing. 

A  railroad  company  having  authority  from  the  city  may  construct 
and  operate  its  road  over  streets  and  public  grounds  without  compen- 
sation to  the  abutting  lot  owners  for  the  use  of  the  same,  and  with- 
out being  liable  to  such  lot  owners  for  the  use  of  the  same,  and 
without  being  liable  to  such  lot  owners  for  consequential  damages 
arising  from  noise,  smoke,  offensive  vapors,  sparks,  (ires,  shaking  of 
the  ground  and  other  inconveniences  and  annoyances,  where  the  rail- 
road is  operated  in  a  legal  and  proper  manner;  and  it  may  so  construct 
and  operate  his  road  without  being  liable  to  such  lot  owners  for  any 
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damages  where  the  road  is  constructed  in  a  legal  and  proper  man- 
ner, but  where  the  property  is  a  street  or  highway,  the  railroad  will 
be  liable  to  any  person  who  may  receive  actual  injury  from  the  il- 
legal or  unnecessary  blocking  or  obstructing  of  such  street  or 
highway  by  the  railroad  company,  whether  the  obstruction  be  perma- 
nent or  only  temporary.  So  held  in  Atchison  &  N,  R.  Co.  v.  Garside„ 
10  Kan.  552. 

LOUISIANA. 

Rvilroads  in  Streets— Mere  Incidental  Injuries. 

In  the  absence  of  any  proof  that  a  railroad  in  a  street  is  improperly 
constructed  or  operated^  or  uses  defective  machinery,  or,  in  any  way, 
occasions  injury  not  incident  to  the  prudent  and  lawful  exercise  of  ita 
right,  an  abuttmg  owner  is  not  entitled  to  injunctive  relief  or  dam- 
ages. So  held  in  Hill  v.  Chicago,  St.  Louis  &  N.  O.  R.  Co.,  38  La, 
Ann.  599. 

In  this  case  it  is  said  in  the  opinion:  "That  some  inconvenience  is 
occasioned  to  plaintiff  by  the  noise  of  the  trains  and  by  the  smoke 
and  soot  of  the  engines  (which,  however,  are  shown  to  be  as  nearly 
smokeless  as  any  suited  to  the  purpose)  and  by  the  jarring  of  houses,, 
cannot  be  questioned.  So  it  may  be  possible  that  the  price  of  prop- 
erty on  the  street  may  have  been  somewhat  impaired  by  the  estab- 
lishment of  this  railroad  thereon,    *    *    *. 

But  these  are  merely  consequential  injuries  for  which  defendant, 
who  is  merely  'doing  a  lawful  act  in  a  lawful  manner,'  cannot  be  held 
responsible." 

Compliance  with  Statute  and  Ordinances— Absence  of  Culpable  Neg- 
lect. 

In  Werges  v.  St.  Louis,  C.  &  N.  O.  R.  Co.,  36  La.  Ann.  641,  it  is 
held  that  a  railroad  company  which  has  laid  its  tracks  on  a  city  street,, 
and  runs  steam  trains  thereon,  under  legislative  authority,  and  with 
a  substantial  compliance  with  city  ordinances  regulating  such  use  of 
the  street,  is  entitled  to  the  protection  of  the  law  which  exonerates 
a  party  in  pursuit  of  a  legal  right  from  any  responsibility  for  dam- 
ages not  resulting  from  gross  carelessness  or  culpable  neglect 

MAINE. 
Usual  Noises. 

In  Whitney  v.  Maine  C.  R.  Co.,  69  Me.  208,  it  is  held  that  a  railroad 
corporation,  under  authority  to  run  its  trains,  has  necessarily  the 
right  to  make  all  reasonable  and  usual  noises  incident  thereto,, 
whether  occasioned  by  the  escape  of  steam,  rattling  of  the  cars,  or 
other  causes. 

MASSACHUSETTS. 

Elevated  Railway— Noise — Compensation. 

In  Baker  v.  Boston  Elevated  Ry.  Co.  (Mass.),  6  R.  R.  R.  831,  29  Am, 
&  Eng.  R.  Cas.,  N.  S.,  831,  66  N.  E.  711,  it  is  held  that  where  it  was 
found  that  noise  incident  to  the  operation  of  an  elevated  street  rail- 
way was  such  as  to  constitute  a  private  nuisance,  if  it  were  not  au- 
thorized, such  noise  constituted  special  and  peculiar  damage  to 
abutting  property,  for  which  the  owner  was  entitled  to  compensation, 
as  authorized  by  Mass.  St.  1894,  pp.  764,  765,  c.  548,  §§  8,  9. 

MICHIGAN. 

A  railroad  occupying  a  street  by  authority  of  the  legislature  is  not 
a  public  nuisance,  and  no  right  of  action  can  arise  against  the  com- 
pany until  by  negligence  or  improper  management  it  does  or  suflFers 
to  be  done  something  injurious  to  the  abutting  proprietor  which  the 
permission  to  occupy  would  not  justify.  So  held  in  Grand  Rapids  & 
1  R.  Co.  V,  Heisel,  38  Mich.  62. 

In  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  3a  Mich.  62,  it  is  said  in  the 
opinion:  "An  adjoining  proprietor  can  never  be  entitled  to  recover 
from  a  railroad  company  for  the  depreciation  in  the  rental  or  sale 
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▼aliie  of  his  premises  because  of  the  location  of  the  track  in  the  street, 
except  upon  the  assumption  that  location  is  of  itself  unlawful.  As 
already  stated,  it  is  unlawful  as  to  him  if  he  owns  the  soil  in  the 
street,  but  if  he  does  not,  and  the  placing  of  the  track  there  is  per- 
mitted by  competent  authority,  the  incidental  injuries  he  may  suffer 
from  the  location  of  the  track  and  from  the  proper  and  reasonable 
conduct  of  the  business  of  the  railroad  company  upon  it  can  afford 
no  ground  of  action  unless  the  statute  gives  one.  In  that  particular 
he  is  on  the  same  footing  with  all  the  rest  of  the  community;  he  may 
have  the  incidental  benefits  without  compensation,  and  he  must  sub- 
mit to  the  incidental  losses  without  redress.  The  railroad  is  not  a 
public  nuisance,  and  no  right  of  action  can  arise  against  the  company 
xmtil  by  negligence  or  improper  management  they  do  or  suffer  to  be 
done  something  injurious  to  the  abutting  owner  which  the  permission 
to  occupy  the  street  would  not  justify.  The  general  principle  here 
stated  has  been  recognized  in  the  following  cases:  Moses  v.  Pitts- 
burg, etc.,  R.  R.  Co.,  21  111.  616;  Murphy  i/.  Chicago,  29  111.  279;  Stet- 
son V.  Chicago,  etc.,  R.  R.  Co.,  75  111.  74;  Chicago,  etc.,  R.  R.  Co.  v. 
McGinnis,  79  111.  269;  Elizabcthtown,  etc.,  R.  R.  Co.  v.  Combs,  10 
Bush.  382;  Carson  v.  Central  R.  R.  Co.,  35  Cal.  326;  Porter  v.  North 
Missouri  R.  R.  Co.,  33  Mo.  128.  It  is  a  legal  solicism  to  call  that  a 
public  nuisance  which  is  permitted  by  competent  authority.  Harris  v, 
Thompson,  9  Barb.  350;  Danville,  etc.,  R.  R.  Co.  v.  Commonwealth, 
73  Penn.  St.  29,  and  cases  cited.  The  nuisance  whether  it  be  public 
or  private,  must  be  found  in  the  subsequent  misconduct  of  the  rail- 
road company,  and  not  in  their  acceptance  of  the  permission  to  oc- 
cupy the  highway." 

MINNESOTA. 

Car  Bam — ^Implied  Authority — NoiseB — Proper  Location. 

In  Romer  v.  St.  Paul  City  Ry.  Co.,  75  Mmn.  211,  77  N.  W.  825,  it 
appeared  that  defendant  had  for  some  years  maintained  and  oper- 
ated by  public  authority  a  street  car  system;  that,  as  a  necessarv  in- 
cident to  such  operation,  it  had  maintained  a  car  barn  in  a  residence 
portion  of  the  city,  with  its  sides  abutting  on  avenues  upon  which  it 
was  not  authorized  to  operate  its  system,  and  had  laid  tracks  and 
curves  on  them,  over  which  to  run  its  cars  to  and  from  the  barn,  from 
«arly  in  the  morning  until  late  at  night;  that  such  operation  of  its 
cars  over  such  tracks  and  curves  caused  loud  and  disagreeable  noises, 
whereby  the  rest  and  comfort  of  plaintiff  was  disturbed,  and  the 
rental  value  of  his  real  estate  abutting  on  the  street  and  avenues  was 
materially  reduced.  It  was  held  that  defendant  was  authorized  by 
implication  to  lay  and  operate  the  tracks  and  curves  on  the  avenues; 
and,  as  the  location  of  the  barn  did  not  appear  an  improper  or  unrea- 
sonable one,  the  acts  of  defendant  did  not  constitute  a  private  nui- 
sance for  which  the  plaintiff  could  recover  damages. 

MISSOURI. 

Smoke— Standing  Cars— Vibration— Exercise  of  Skill  and  Care. 

In  Randle  v.  racific  Railroad,  65  Mo.  325,  it  is  held  that  where  a 
railroad  track  is  built  in  a  public  street,  the  escape  of  soot,  smoke, 
and  smells  from  the  locomotives,  the  obstructions  of  the  street  with 
cars,  and  the  jarring  of  the  earth  and  neighboring  buildings  by  pass- 
ing trains,  to  the  inconvenience,  discomfort  and  danger  of  adjoining 
proprietors,  do  not,  in  law,  constitute  a  nuisance,  if  the  charter  of  the 
company  authorizes  the  laying  of  the  track,  unless  the  road  is  negli- 
gently or  unskillfully  built  or  operated. 

NEW  JERSEY. 

Incidental  Damages — Private  Property  for  Public  Use  without  Com- 
pensation— Rule  Reconciled  with  Constitutional  Provision. 
In  Hayes  v.  Waverly  &  P.  R.  Co.,  51  N.  J.  Eq.  345,  27  Atl.  648,  it  is 
said  in  the  opinion:    "It  is  unquestionably  true  that  the  owner  of 
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abutting  property  cannot  recover  damages  which  are  merely  inci- 
dental to  the  lawful,  careful  and  skillful  operation  of  a  railroad  au- 
thorized by  law.  Beseman  v,  Pennsylvania  R.  Co.,  21  Vr.  235;  S.  C, 
afHrmed  on  error,  23  Vr.  221.  The  reason  upon  which  that  rule  rests 
is  that  the  railroad  is  a  public  agency  for  beneficent  ends,  whose  main- 
tenance  would  be  impracticable  if  all  damages  incident  to  its  proper 
operation  must  be  paid:  It  is  perhaps  difficult  to  logically  reconcile 
this  rule  to  the  full  extent  to  which  its  protection  may  be  invoked, 
with  the  constitutional  requirement  that  private  property  shall  not  be 
taken  for  public  use  without  compensation.  Pennsylvania  R.  R.  Co. 
V.  Angel,  14  Stew.  Eq.  316,  330.  That  which  is  accepted  in  this  state 
as  the  reconciliation  is  stated  in  the  opinion  in  Beseman  v.  Pennsyl- 
vania R.  R.  Co.  Be  this,  however,  as  it  may,  the  rule  is  established 
beyond  question  by  this  court,  at  this  time.  But  the  rule  is  not  to  be 
carried  beyond  the  limits  of  strictly  incidental  damages,  it  does  not 
extend  in  the  extinction  of  duty  and  right  growing  out  of  express 
contract  which  the  land,  used  for  railroad  purposes,  owes  to  abutting 
lands.  If  the  erection  or  operation  of  a  railroad  impairs  or  destroys 
such  a  right,  compensation  for  it  must  be  made.  In  other  words,  the 
immunity  does  not  extend  to  the  sequestration  of  express  rights  in 
the  property  which  the  railroad  takes  into  possession,  even  though 
those  rights  may  be  appurtenant  only  to  neighboring  land,  which,  in 
their  absence,  would  be  obliged  to  submit  to  the  damage  thev  protect 
against,  without  remedy.  Story  v.  New  York  Elevated  R.  K.  Co.,  9© 
N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  696,  Lew.  Em.  Dom.  §§  56,  142." 

NEW  YORK. 

Discomforts  Caused  by  Passing  Trains — Only  in  Very  Special  Cases. 

In  Williams  v.  New  York  Cent.  R.  Co.,  18  Barb.  (N.  Y.),  222,  it  is 
held  that  a  railroad  in  a  city  street  is  not  per  se  a  nuisance;  and  al- 
though individuals  residing  on  the  street  thus  used  may  be  subjected 
to  some  inconvenience  from  the  noise,  and  smoke,  and  frequently  of 
passing  trains,  yet  it  must  be  a  very  special  and  peculiar  case  in  which 
real  estate  can  be  injured  by  mere  noise,  or  the  usual  concomitants 
attending  the  passage  of  railroad  trains. 

Railroad  in  Street — Mere  Consequential  Injuries. 

The  aid  of  an  injunction  cannot  be  invoked  to  prevent,  nor  will  an 
action  lie  to  redress,  a  consequential  injury  necessarily  resulting  from 
the  lawful  exercise  of  the  right  to  operate  a  railroad  in  a  city  street 
granted  by  the  legislature,  or  conferred  by  competent  municipal  au- 
thority. So  held  in  Williams  v.  New  York  Cent.  R.  Co.,  18  Barb.  (N. 
Y.),  222. 

Railroads  in  Streets — Consequential  Damages. 

A  railroad  company,  having  legislative  authority  to  lay  its  tracks 
and  operate  its  road  in  a  city  street,  in  doing  this  takes  no  property 
of  one  who  owns  land  adjoining  the  street,  but  bounded  by  its  ex- 
terior line.  The  company,  therefore,  is  not  liable  to  such  owner  for 
any  consequential  damages  to  his  adjoining  property,  arising  from  a 
reasonable  use  of  the  street  for  railroad  purposes,  without  substan- 
tially changing  its  grade,  and  which  is  not  exclusive  in  its  nature,  but 
leaves  the  passage  across  and  through  the  street  free  for  public  use. 
So  held  in  Fobes  v.  Rome,  W.  &  O.  R.  Co.,  121  N.  Y.  505,  24  N.  E.  919. 
Disturbing  Divine  Worship— Public  Nuisance— Damages  Not  Recov- 
erable. 

In  First  Baptist  Church,  etc.  v.  Utica  &  Sch.  Railroad  Co.,  6  Barb. 
(N.  Y.),  313,  an  action  by  the  trustees  of  a  religious  society,  against 
a  railroad  company,  the  declaration  alleged  that  the  religious  society 
had  been  disturbed,  during  divine  worship  on  the  Sabbath,  in  the 
church  edifice,  by  the  noise  made  by  the  defendants  in  the  use  of  their 
road,  by  which  the  property  had  become  very  much  depreciated  in 
value  and  rendered  unfit  for  use  as  a  church,  and  claimed  damages 
therefor.    It  was  held  that,  although  the  injuries  complained  of  might 
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amount  to  a  public  nuisance,  no  action  could  be  sustained  by  the  plain- 
tiff, as  owners  of  the  building,  for  the  depreciation  in  the  value 
thereof;  the  consequences  being  too  remote. 

OHIO. 

Railroad  Cannot  Be  a  Private  Nuisance — Noise  and  Smoke. 

In  Parrot  v,  Cincinnati,  H.  &  D.  R.  Co.,  10  Ohio  St.  624,  it  is  held 
that  in  respect  to  the  noises,  smoke,  vapor,  or  other  discomforts  aris- 
ing from  the  ordinary  use  of  the  railroad  by  the  company,  the  occu- 
pant and  owner  of  such  lot  and  dwelling  house  has  no  more  right  to 
recover  damages  of  the  company  than  any  citizen  who  resides,  or 
may  have  occasion  to  pass,  so  near  the  street  and  railroad  as  to  be 
subjected  to  like  discomforts;  and  that  a  railroad  authorized  by  law, 
and  lawfully  operated,  cannot  be  a  private  nuisance. 

PENNSYLVANIA. 

Where  a  railroad  company  has  constructed  its  road  in  a  city,  upon 
property  it  has  acquired,  without  taking  any  part  of  plaintiff's  prop- 
erty, it  is  not  liable  for  indirect  injuries  to  abutting  property  which 
are  the  result  merely  of  the  subsequent  operation  of  its  railroad  in  a 
lawful  manner  without  negligence,  unskillfulness  or  malice.  So  held 
in  Pennsylvania  R.  Co.  v.  Marchant,  119  Pa.  St.  541,  13  Atl.  690. 

Noise — Smoke — Frightening  Horses — Injury  Not  SpeciaL 

In  Jones  v.  Erie  &  W.  V.  R.  Co.,  151  Pa.  St.  30,  25  Atl.  134,  it  is 
said  in  the  opinion:  "It  is  too  well  settled  to  need  a  citation  of  au- 
thorities that  mere  noise,  smoke,  dust,  and  the  danger  of  horses  be- 
coming frightened  by  a  moving  train  is  not  an  actionable  injury. 
Such  an  exposure  is  an  inconvenience,  and  sometimes  a  source  of 
danger,  to  all  persons  who  live  near  a  railroad,  or  who  have  occasion 
to  travel  along  a  street  that  is  crossed  by  one.  Such  an  inconvenience 
or  daAger  is  common  to  many  persons  but  special  to  none.  It  may 
be  greater  to  those  who  live  or  do  business  near  the  line  of  the  road 
but  it  affects  all  who  have  occasion  to  come  near  it,  or  pass  along  it, 
or  over  or  under  it  is  the  same  in  kind,  though  greater  in  degree,  as 
the  inconvenience  arising  from  the  noise,  confusion  and  dust  incident 
to  travel  upon  a  paved  street  or  common  highway.  It  is  the  nec- 
essary result  of  the  lawful  operation  of  a  railroad  and  part  of  the 
price  paid  by  society  for  the  increased  speed  and  convenience  in  the 
transportation  of  persons  and  property  it  affords.'* 

Bridge  over  Street  with  Both  Abutments  on  Railroad's  Land — Light 
and  Air. 

In  Jones  v.  Erie  &  W.  V.  R.  Co.,  151  Pa.  St.  30,  25  Atl.  134,  it  ap- 
peared that  a  railroad  company,  which  owned  the  diagonally  opposite 
comer  lots  at  the  intersection  of  two  public  streets,  built  abutments 
on  its  land  at  each  corner,  and,  with  the  consent  of  the  city,  threw  a 
bridge  from  one  abutment  to  the  other,  the  height  of  the  bridge 
above  the  street  being  twenty-three  feet;  that  the  bridge  overhung 
no  land  except  what  was  included  within  the  limits  of  the  streets; 
and  that  the  plaintiff  owned  a  dwelling  house  situated  at  one  of  the 
other  corners.  It  was  held  that  the  only  element  of  damages  was 
the  additional  servitude,  if  any,  imposed  upon  plaintiff's  property, 
such,  for  example  as  the  exclusion  of  light  and  air. 

Overhead  Railroad — Obstruction  of  Access— Danger  of  Frightening 
Teams. 

It  is  not  an  obstruction  of  access  to  property  abutting  on  a  street 
where  there  is  an  overhead  railroad  that  persons  with  wagons  or 
carriages  may  be  deterred  from  approaching  the  property  from  fear 
that  their  horses  may  be  frightened  by  the  trains  above  them.  So 
held  in  Jones  v.  Erie  &  W.  V.  R.  Co.,  151  Pa.  St.  30,  25  Atl.  134. 

Obstruction  of  Streets — ^Necessary  Number  of  Trains — Use  Unlimited. 

In  Commonwealth  v.  Erie  &  N.  E.  R.  Co.,  27  Pa.  St.  339,  it  is  said 

in  the  opinion:    "A  large  part  of  the  evidence  refers  to  the  danger 
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encountered  by  persons  obliged  to  cross  the  railroad  when  trains  were 
approaching  and  the  delay  and  inconvenience  caused  by  cars  which 
totally  blocked  up  the  crossing  places.  If  the  defendants  have  the 
right  to  make  the  road  on  a  street,  they  have  also  the  right  to  use  it 
when  made.  They  may  carry  all  the  freight  and  passengers  they 
can  get.  If  the  number  of  cars  and  locomotives  necessary  to  do  their 
business  be  so  great  as  sometimes  to  choke  the  thoroughfare  over 
which  they  pass,  it  must  be  remembered  that  the  same  thing  would 
happen  in  a  much  greater  degree,  if  the  twentieth  part  of  the  business 
were  done  in  carriages,  coaches  and  common  road  wagons.  If  the 
cars  are  suffered  to  stand  for  an  unnecessary  length  of  time,  at 
places  inconvenient  to  the  public,  the  act  is  indictable  as  a  nuisance, 
and  for  any  want  of  proper  care,  the  defendants  are  liable  in  damages 
to  the  persons  injured  by  it.  But  it  cannot  be  said  that  they  have 
violated  their  charter  in  causing  obstructions  of  this  kind,  unless  such 
obstructions  could  have  been  prevented  or  diminished  by  a  different 
construction  of  the  road." 

Disturbing  Divine  Worship — ^Mere  Incidental  Inconvenience — Public 
Interests  Paramount. 
In  Sparhawk  v.  Railway  Co.,  54  Pa.  St.  401,  on  an  application  to 
restrain  a  railroad  company  from  running  its  cars  along  side  a  church 
on  Sunday.  The  court  said:  "The  bill  charges  an  injury,  not  physical, 
but  mental  or  spiritual.  One  which  neither  deprives  the  body  of  rest, 
refreshment,  or  health  that  this  is  the  nature  of  the  complaint  is  most 
evident,  from  the  fact  that  the  disturbing  causes  are  the  same,  and 
no  greater  on  Sundays  than  on  other  days,  and  of  this  there  is  no 
complaint.  How  are  we  to  determine  whether  the  mind  is  injuriously 
disturbed  or  not?  to  some  it  is  granted  that  there  may  be  annoyance 
in  the  passing  of  cars  on  Sunday.  To  others  it  would  be  but  an  agreea- 
ble sound.  To  many  it  would  be  an  annoyance  because  of  there  views 
of  the  Sabbath.  But,  as  already  said,  that  is  not  in  this  case,  for  want 
of  power  in  this  form  to  take  cognizance  of  it.  It  is  not  possible,  in 
my  judgment,  to  establish  a  material  injury,  where  alone  at  most  the 
mind  is  disturbed  without  the  slightest  bodily  effect  or  interference 
with  ordinary  comfort.  It  is  but  an  inconvenience  incident  to  the 
situation,  and  not  subject  to  an  adjudication  in  equity.  Progress  will 
not  be  stopped  to  accommodate  anybody's  convenience.  It  must 
yield  in  consideration  of  our  interests  in  the  thousand  advantages  in 
other  respects  of  city  life.  We  should  not  attribute  the  fault  in  our 
own  position  to  faults  in  others." 

Location — Discretion    of    Directors — ^Abutting   Property — ^Incidental 
Annoyances. 

In  Struthers  v.  Dunkirk,  W.  &  P.  Ry.  So.,  87  Pa.  St.  282,  it  appeared 
that  the  railroad  company  was  authorized  by  its  charter  to  construct 
its  road  to  any  given  pomt  in  a  certain  town;  that  it  constructed  its 
road  on  a  public  street  immediately  in  front  of  plaintiff's  premises, 
who  brought  suit  to  recover  damages  for  the  inconvenience  and  an- 
noyance occasioned  thereby.  It  was  held  that  the  discretion  of  the 
directors  of  the  company  in  selecting  the  route  of  the  road  could  not 
be  inquired  into  by  the  court;  and  that,  in  the  absence  of  any  express 
provision  therefor  in  its  charter,  the  company  was  not  liable  in  dam- 
ages for  the  annoyance  to  a  property  owner  fronting  on  a  public 
street  so  taken,  caused  by  the  passage  of  trains,  the  cinders  and 
smoke,  and  the  hinderance  to  the  passage  of  carriages. 
Viaduct— Injury  to  Property  on  Other  Side  of  Street— Noise,  Smoke 
and  Dust — Absence  of  Negligence. 

A  railroad  company  constructed  an  elevated  viaduct  or  roadway 
upon  property  owned  by  it  in  fee,  lying  on  one  side  of  a  street,  and 
operated  its  steam  railway  thereon.  From  the  noise,  smoke  and 
dust  caused  by  the  engines  and  cars,  the  necessary  consequences  of 
the  operation  of  the  railroad,  injuries  resulted  to  tne  plaintiff's  prop- 
erty on  the  opposite  side  of  the  street,  no  portion  of  which  property 
was  taken  or  used  in  the  construction  of  the  viaduct.     It  was  held 
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that  the  rule  applicable  in  this  case  was,  that,  except  on  proof  of  neg- 
ligence, the  lawful  use  by  a  railroad  company  of  a  lawful  erection 
entirely  upon  its  own  property,  is  not  the  subject  of  damage.  Penn- 
sylvania R.  Co.  V.  Lippincott,  116  Pa.  St.  472,  9  Atl.  871. 

TENNESSEE. 

Sufficient  Ingress  and  Egress. 

Abutting  owners,  who  do  not  own  the  fee  in  the  street,  cannot  re- 
cover for  injuries  resulting  to  them  from  the  lawful  and  reasonable 
use  of  a  public  street  by  a  railway  company,  under  the  permission 
of  the  city,  where  their  right  of  egress  and  ingress  is  left  reasonably 
sufficient.    So  held  in  Railroad  r.  Bingham,  87  Tenn.  522,  11  S.  W.  705. 

WISCONSIN. 

Incidental  Damages — ^Access. 

Incidental  damages  from  the  lawful  location,  construction,  mainte- 
nance and  operation  of  a  railroad  in  the  vicinity  of  the  land  of  a  party, 
none  of  whose  land  is  taken,  does  not  constitute  a  cause  of  action  in 
his  favor:  and  the  fact  that  the  railroad  is  located  on  and  along  a 
public  street  does  not  alter  the  rule,  unless  in  a  case  where  the  loca- 
tion of  the  railroad  is  such  as  to  interfere  with  the  right  of  the  owner 
to  access  to  and  from  his  land  out  to  the  street.  So  held  in  Hanlin  v. 
Chicago  &  N.  W.  Ry.  Co.,  61  Wis.  515,  21  N.  W.  623. 

(b)   Authorities  Limiting  Application  of  Rule. 

Federal  Cases. 

Obstructing  Street — Standing  Cars — Running  Trains — Signals. 

In  Frankle  v.  Jackson  (C.  C),  30  Fed.  Rep.  398,  it  is  held  that  al- 
though a  company  has  acquired  the  right  to  lay  a  track  alons  a 
street,  and  run  its  trains  thereon,  yet,  if  it  leaves  its  cars  standing 
on  the  track  so  as  to  improperly  obstruct  travel,  the  abutting  lot 
owners  may  recover  for  such  improper  use  of  the  street.  But  it  is 
not  an  improper  use  of  the  street  to  run  trains  at  night  as  well  as 
during  the  day,  to  run  heavy  freight  trains,  and  to  ring  bells  and 
sound  whistles. 

Railroad    Hydrant — Interfering    with    Divine    Worship — ^Necessary 
Structure — Lawful  and  Proper  Operation. 

In  Chicago  G.  W.  Ry.  Co.  v.  First  Methodist  Episcopal  Church, 
(C.  C.  A.),  102  Fed.  85,  it  is  held  that  the  construction  of  a  railroad 
water  hydrant  in  a  street  immediately  opposite  the  center  of  a  church, 
and  only  thirty-five  feet  distant,  and  of  a  station  and  property  on  the 
opposite  side  of  the  street,  so  that  noises  and  odors  and  the  dust  and 
smoke  incident  to  the  stopping  and  starting  of  trains  at  both  station 
and  hydrant  interfere  with  services  in  the  church,  and  render  the 
building  unfit  for  the  uses  for  which  it  was  built,  constitutes  a  private 
nuisance,  which  amounts,  in  legal  effect,  to  a  taking  of  the  church 
property  to  the  extent  of  the  injury  done  thereto,  for  which  the  com- 
pany may  be  required  to  make  compensation,  and  it  is  no  defense  to 
an  action  for  the  recovery  of  such  compensation  that  the  structures 
built  by  the  railroad  company  are  necessary  for  the  operation  of  its 
road,  or  that  its  trains  are  operated  in  a  lawful  and  proper  manner. 
Invasion  of  Abutting  Premises — Mere  Absence  of  Physical  Invasion. 

In  Chicago  G.  W.  Ry.  Co.  v.  First  Methodist  Episcopal  Church 
(C.  C.  A.),  102  Fed.  85,  it  is  said  in  the  opinion:  "There  is  no  such 
thing  as  a  natural  person  or  a  private  corporation  having  a  'lawful 
right'  to  invade  the  premises  of  an  abutting  owner,  and  appropriate 
his  property,  and  there  is  no  difference  in  principle  between  an  ac- 
tual physical  invasion  of  one's  property  and  the  creation  and  mainte- 
nance of  a  nuisance  which  has  the  effect  to  deprive  him  of  his  bene- 
ficial use." 

Railroad  in  Street— Property  "Damaged" — Constitutional  Provision. 

In  Frankle  v.  Jackson  (C.  C.  A.),  30  Fed.  398,  it  is  held  that  a  con- 
stitutional provision  guaranteeing  compensation  to  the  owner  of  prop- 
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crty  "damaged"  by  the  public  use,  entitles  the  owner  of  a  lot 
abutting  on  the  street  to  recover  damages  of  a  railroad  company 
diminishing  the  value  of  the  lot  by  laying  tracks  and  running  its  trains 
through  the  street  in  front  of  the  lot. 

CONNECTICUT. 

Cross-Over  Switch — Special  Injury. 

Where  an  owner  of  property  abutting  on  a  street  suffers  annoy- 
ance from  the  maintenance  by  a  street  railway  company  of  a  cross- 
over switch,  which  annoyance  is  not  merely  an  ordinary  incident  to 
the  use  by  the  company  of  double  tracks  and  a  cross-over  switch, 
but  is  peculiar  and  exceptional  because  of  the  physical  or  other  con- 
ditions existing  at  the  particular  place,  equity  will  give  redress.  So 
held  in  State  ex  rel.  Howard  v.  Hartford  St.  Ry.  Co.  (Conn.),  11  R. 
R.  R.  838,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  838,  56  Atl.  506. 

DISTRICT  OF  COLUMBIA. 

Loading  and  Unloading  Cars  in  Street — Offensive  Odors — Smoke — 
Vibration. 
In  Neitzey  v.  Baltimore  &  Potomac  R.  Co.,  5  Mackey  (D.  C),  34, 
26  Am.  &  Eng.  R.  Cas.  553,  it  is  held  that  the  privileges  conferred  by 
the  acts  of  Congress  authorizing  the  defendant  railroad  to  lay  neces- 
sary tracks  at  or  near  its  depots  or  stations  are  privileges  conferred 
by  competent  authority;  and,  therefore,  any  inconvenience  which 
may  result  to  private  parties  from  their  careful  and  skillful  exercise 
is  damnum  absque  injuria:  but  that  the  company  is  not  authorized  to 
convert  the  streets  and  avenues  of  the  city  into  freight  yards  by  load- 
ing and  unloading  thc^r  cars  thereon  and  leaving  them  there  when 
not  in  use:  still,  if  no  private  inconvenience  to  anybody  results  there- 
from, it  is  simply  an  indictable  nuisance  and  not  a  private  one;  but 
that  when  these  cars  have  been  used  for  the  conveyance  of  offensive 
matter  so  as  to  infect  the  whole  atmosphere  with  noxious  odors,  and 
when  the  freight,  loaded  and  unloaded  there  consists  of  similar  ma- 
terial and  the  process  of  bringing  the  cars  there  and  taking  them  away 
for  the  purpose  of  loading  and  unloading  causes  annoyance  by  jarring 
the  neighboring  houses,  and  the  smoke  from  the  engines  penetrates 
the  dwellings,  all  this  then  becomes  more  than  a  public  nuisance;  it 
becomes  a  private  one. 

INDIANA. 

Improper  Exercise  of  Right  to  Use  Street. 

A  railroad  in  a  city  street  is  not  of  itself  a  nuisance,  but  an  im- 
proper and  unreasonable  exercise  of  a  right  to  use  a  street  by  a 
railroad  company  may  become  a  nuisance.  So  held  in  State  v,  Louis- 
ville, N.  A.  &  C.  Ry.  Co.,  86  Ind.  114,  10  Am.  &  Eng.  R.  Cas.  286. 

KENTUCKY. 

Noise — Smoke  and  Fire — ^Actual  Contact. 

The  depreciation  of  the  value  of  property  by  reason  of  the  con- 
struction and  operation  of  a  railroad  through  an  adjacent  street,  or 
annoyance  from  noise  necessarily  attending  the  same,  is  no  ground 
for  an  action  by  the  land  lot  owner,  nor  is  an  annoyance  from  smoke 
and  fire,  unless  he  is  damaged  by  their  actual  contact  with  his  prem- 
ises. So  held  in  Cosby  v.  Owensboro  &  R.  R.  Co.,  73  Ky.  288. 
Excavation— Soot  and  Cinders  Falling  upon  Property— Vibrations— 

Dimunition  in  Value  from  Mere  Proximity  of  Railroad. 

In  an  action  against  a  railroad  company  to  recover  damages  for 
injury  to  abutting  property  resulting  from  the  construction  and 
operation  of  a  railroad  along  the  streets  of  a  city,  there  can  be  a 
recovery  for  injuries  caused  by  a  cut,  or  from  the  falling  of  soot  and 
cinders  upon  the  property,  or  from  smoke  entering  the  house,  or 
from  vibrations  of  the  running  trains,  but  for  a  dimunition  of  the 
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value  of  the  property  caused  by  resulting  from  a  mere  dislike  of  resid- 
ing near  a  railroad,  or  from  smoke,  cinders  and  soot  as  would  fall 
on  the  property  by  reason  of  the  currents  of  wind,  there  can  be  no 
recovery.  So  held  in  Henderson  Belt  R.  Co.  v.  Dechamp,  95  Ky.  219, 
24  S.  W.  605. 

Streets — Rights  of  Lot  Owners — Incorporeal  Hereditament. 

In  Elizabethtown,  L.  &  B.  S.  R.  Co.  v.  Combs.,  73  Ky.  382,  it  is 
held  that  there  is  a  large  class  of  cases  in  which  no  recovery  can  be 
had  for  injuries  to  adjacent  property  from  the  construction  of  public 
improvements  in  the  streets  of  towns  and  cities,  the  lot  owner  hold- 
ing subject  to  the  right  of  the  public  to  use  the  streets  for  any  pur- 
pose not  inconsistent  with  the  uses  for  which  they  were  dedicated; 
but  lot  owners  have  a  peculiar  interest  in  the  adjacent  street,  which 
neither  the  local  nor  general  public  have,  in  the  nature  of  an  incor- 
poreal hereditament — a  franchise,  the  right  to  which  is  as  inviolable 
as  the  property  in  the  lots  themselves. 

Tamtable — Injuries  Not  Incidental  to  Usual  Operation. 

In  Louisville  Ry.  Co.  v.  Foster,  108  Ky.  743,  it  is  held  that  for  any 
substantial  injury  to  property  fronting  on  a  city  street,  arising  from 
the  location  or  operation  of  a  turntable  or  cars,  that  is  not  fairly  inci- 
dental to  the  usual  operation  of  a  street  railway,  and  borne  by  the 
property  owners,  generally  along  the  line,  there  may  be  a  recovery. 

Constniction  and  Operation  of  Two  Tracks  under  Authority  to  Con- 
struct Only  One. 

In  Klosterman  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  5  R.  R.  R.  726i. 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  726,  71  S.  W.  6,  it  appeared  that  a  rail- 
road company  concurrently  constructed  and  operated  two  tracks  im 
a  street;  and  it  had  legislative  and  municipal  authoritv  to  construct 
and  operate  only  one  track.  It  was  held,  in  an  action  Sy  an  abutting 
owner  for  damages  to  his  property,  brought  after  the  right  to  sue 
for  damages  arising  from  the  construction  and  operation  of  the  track 
authorized  by  law  was  barred,  that  the  measure  of  recovery  was  the 
damages  sustained  by  reason  of  the  construction  and  operation  of 
the  two  tracks,  less  the  damages  which  would  have  been  caused  by 
the  construction  and  operation  of  only  one  track. 

Special  Inconvenience  and  Discomfort. 

In  Willis  V.  K.  &  I.  Bridge  Co.,  104  Ky.  186,  it  is  said  in  the  opin- 
ion: "Wherever  a  railroad  company  has  been  granted  authority  t© 
use  a  street,  it  is  accompanied  with  an  implied  qualification  that  its 
use  shall  not  unreasonably  interfere  with  and  disturb  the  peaceful 
and  comfortable  enjoyment  of  others  in  their  property.  Such  a  grant 
does  not  license  the  railroad  company  to  use  the  street  in  disregard 
of  the  private  rights  of  others,  and  with  immunity  for  their  invasion- 
Legislative  authority  to  so  use  a  street  does  not  deprive  a  citizen  of 
a  right  to  maintain  an  action  for  damages  for  any  special  inconven- 
ience and  discomfort  not  experienced  by  the  public  at  large." 

Obstructing  Trains. 

In  Elizabethtown,  L.  &  B.  S.  R.  Co.  v.  Combs,  73  Ky.  382,  it  is 
held  that  where  a  railroad  has  been  so  located  in  a  street  as  to  de- 
prive the  owner  of  an  adjacent  lot  of  the  means  of  ingress  and  egress 
to  and  from  his  lot  with  ordinary  vehicles  on  either  side  of  the  road 
when  trains  are  passing  or  standing  in  the  street,  he  may  recover 
from  the  railroad  company  such  damages  as  he  has  thereby  sustained. 

MINNESOTA. 

Pollution  of  Air — Depreciation  of  Rental  Value — Damages — Injunc- 
tion. 
As  the  owner  of  a  lot  abutting  on  a  street  has,  as  appurtenant  to 
the  lot,  and  independently  of  the  ownership  of  the  fee  of  the  street, 
an  easement  in  the  street,  to  its  full  width^  in  front  of  his  lot,  for 
the  purposes  of  access,  light,  and  air,  which  constitutes  property, 
therefore  the  maintenance  and  operation  of  a  railroad  on  any  part 
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of  the  street  in  front  of  his  lot,  so  as  to  pollute  the  air,  and  thus  de- 
preciate the  rental  value  of  the  premises,  constitutes  a  positive  in- 
vasion of  property  rights,  for  which  the  owner  may  maintain  a 
private  action;  and  where  his  legal  right  is  clear,  and  the  nuisance 
or  trespass  a  continuing  one,  he  may  maintain  an  action  to  enjoin 
it.  So  held  in  Gustafson  v.  Hamm,  56  Minn.  334,  57  N.  W.  1054. 
Railroad  in  Street — Smoke  and  Cinders — Damages  Recoverable. 

Whenever  without  the  abutting  lot  owner's  consent,  and  without 
compensation  to  him,  a  commercial  railroad  is  laid  and  operated 
along  the  portion  of  the  street  in  front  of  his  lot  so  as  upon  that 
part  of  the  street  to  cause  smoke,  dust,  cinders,  etc.,  which  darken 
and  pollute  the  air  coming  upon  the  lot  from  that  part  of  the  street, 
the  lot  owner  may  recover  whatever  damages  to  his  lot  are  caused 
by  so  laying  and  operating  the  railroad.  So  held  in  Adams  v.  Chi- 
cago, B.  &  N.  R.  Co.,  39  Minn.  286,  39  N.  W.  629. 

Access — Light  and  Air. 

But  in  Lamm  v.  Chicago,  St.  Paul,  M.  &  O.  R.  Co.,  46  Am.  &  Eng. 
R.  Cas.  42,  45  Minn.  71,  47  N.  W.  455,  it  is  held  that  in  estimating 
damages  to  a  lot  caused  by  the  construction  and  maintenance  of  a 
railway  in  the  street  in  front  of  the  premises,  but  beyond  the  center 
line  thereof,  only  such  injuries  to  the  property  should  be  considered 
as  proximately  result  from  interference  with  the  appurtenant  ease- 
ment for  purposes  of  access,  light  and  air  which  the  owner  has  in 
that  part  of  the  street. 

MISSISSIPPL 

Access  to  Premises — Obstruction — ^Noise  from  Running  Trains — ^Ma- 
lodorous Freight. 
Under  a  constitutional  provision  that  "private  property  shall  not 
be  taken  or  damaged  for  public  use  except  on  due  compensation  being 
first  made,"  etc.,  an  abutter  on  a  street,  the  fee  of  which  is  owned  by 
the  city,  may  recover  damages  against  a  railroad  company  whose 
track,  although  authorized  by  the  city,  is,  as  operated,  a  nuisance; 
obstructs  access  to  the  abutter's  premises,  and  diminishes  the  value 
of  his  property  as  a  residence  by  the  noises  of  the  trains  and  the 
stenches  from  live  stock  in  transportation  thereon.  So  held  in  Ala- 
bama &  V.  R.  Co.  V.  Bloom,  71  Miss.  247,  15  So.  72. 

MISSOURL 

Ingress  and  Egresa— Municipal  License. 

A  city  cannot  lawfully  grant  to  a  railroad  company  such  use  of  a 
street  as  will  destroy  its  usefulness  as  a  public  thoroughfare,  or  at 
will  destroy,  or  unreasonably  interfere  with,  the  right  of  an  abutting 
owner  to  go  across  to  and  from  his  property  so  held  in  Knapp,  Stout 
Sl  Co.  v.  Transfer  Ry.  Co.,  126  Mo.  26,  28  S.  W.  627. 

MONTANA. 

• 

Noise — Smoke — ^Vibration — Special  Damage — Constitutional  Provi- 
sion. 
In  Root  1/.  Butte,  A.  &  P.  Ry.  Co.,  20  Mont.  354,  51  Pac.  155,  it  is 
said  in  the  opinion:  *'The  weight  of  authority  is  that  under  a  con- 
stitutional provision  such  as  sec.  14,  art.  3  of  the  Montana 
constitution,  to  the  effect  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner,  it  is  not  necessary  that  there 
be  any  physical  invasion  of  an  individual's  property  for  public  use  to 
entitle  him  to  compensation.  (O.  &  N.  Railroad  Co.  v.  Janecek,  30 
Neb.  278,  46  N.  W.  478.)  We  believe,  therefore,  that  if  plaintiffs 
property  has  been  lessened  in  value  by  the  running  of  trains  or  by 
smoke,  or  whistles  or  noise  of  locomotives,  or  in  other  ways,  on  ac- 
count of  the  construction  and  operation  of  appellant  railroad  in 
close  proximity  to  his  property,  and  such  damage  is  in  excess  of  that 
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sustained  by  the  community  at  large,  he  has  sustained  special  dam- 
ages and  a  recovery  may  be  had." 

NEW  JERSEY. 

Tenmnals  in  City — Operation — Least  Annoyance  Powible. 

Where  a  railroad  company  acquires  land  for  terminal  purposes  in 
the  heart  of  a  city,  it  cannot  use  such  land  in  disregard  of  the  com- 
fort and  property  of  others.  It  must  adjust  its  operations  so  as  t9 
produce  the  least  annoyance  possible.  So  held  in  Ridge  v,  Pennsyl- 
vania R.  Co.,  58  N.  J.  Eq.  172,  43  Atl.  275. 

Deprivation  of  Ordinary  Enjoyment  of  Property — Compensation. 

The  grant  to  a  railroad  company^  of  the  right  to  use  a  public  street 
does  not  give  it  any  right  to  deprive  persons  of  the  ordmary  enjoy- 
ment of  their  property,  except  upon  condition  that  just  compensa- 
tion be  made  to  the  owners.  So  held  in  Thompson  v. 
Pennsylvania  R,  Co.,  45  N.  J.  Eq.  870,  14  Atl.  897. 

NEW  YORK. 

Ingress  and  Egress — Light  and  Air — Necessary    and    Unnecessary 
Obstructions — Special  Damages. 

In  Greene  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.  Superior  Ct), 
65  How.  Prac.  154,  it  is  held  that  any  use  of  a  street,  though  a  new 
one,  which  does  not  materially  abridge  or  obstruct  the  right  of  pas- 
sage and  repassage,  of  ingress  and  egress,  and  to  light  and  air  of  the 
abutting  owner,  gives  no  cause  of  action;  but  every  unnecessary 
material  abridgment  or  obstruction,  though  of  a  temporary  char- 
acter, and  every  continuous  material  abridgment  or  obstruction, 
though  made  in  the  pursuit  of  a  lawful  business,  and  to  some  extent 
called  for  by  circumstances  arising  in  the  course'  of  such  business  by 
which  the  right  of  an  abutting  owner  to  pass  and  repass,  to  have  free 
access  to  and  egress  from  his  premises,  and  to  enjoy  the  light  and 
air  from  the  street,  is  unreasonably  affected,  gives  to  the  injured 
party,  in  case  of  special  damages  therefrom  a  right  to  action  against 
the  offending  party  for  the  recovery  of  the  damages  actually  sus- 
tained. 

Turntable — Unreasonable  Construction  and  Use — ^Injnry  to  Adjoin* 
ing  Premises. 

In  Garvey  v.  Long  Island  R.  R.  C6.,  159  N.  Y.  323,  64  N.  E.  57,  it 
is  held  that  the  general  statutory  power  to  construct  and  operate  a 
steam  surface  railroad  does  not  authorize  such  an  unreasonable  con- 
struction and  use  of  a  turntable  in  a  terminal  yard,  in  the  vicinity  of 
an  inhabited  dwelling  on  adjoining  private  property,  as  to  seriously, 
continuously  and  permanently  injure  the  adjoining  premises  and  im- 
pair their  enjoyment,  without  compensation,  and  if  a  turntable  is  so 
used  as  to  have  that  effect,  such  use  constitutes  a  nuisance  which 
may  be  enjoined. 

OHIO. 
Noise,  Smoke  and  Sparks. 

In  Columbus,  H.  V.  &  T.  R.  Co.  v.  Gardner,  45  Ohio  St.  309,  13  N. 
E.  69,  32  Am.  &  Eng.  R.  Cas.  243,  it  is  held  that  in  an  action  by  the 
owner  of  property  abutting  on  a  public  street  of  a  municipal  corpora- 
tion, which  is  occupied  by  a  railroad  track  under  an  agreement  with 
the  municipal  authorities,  by  virtue  of  section  3283  Rev.  St.  to  re- 
cover against  the  railroad  company  for  injury  to  such  property  by 
the  laying  of  the  track,  it  is  competent  to  take  into  consideratioa 
evidence  of  substantial  injury  and  loss  to  the  property,  not  common 
to  the  community  at  large,  caused  by  noises,  smoke,  and  sparks  oc- 
casioned by  the  running  of  trains  in  front  of  the  property. 

TENNESSEE. 

Ingress  and  Egress — Excessive  Use  of  Street. 

If  a  railroad  company  lawfully  located  upon  a  street  in  a  city,  un- 
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der  its  charter,  and  by  permission  of  the  local  government,  uses  the 
street  in  the  operation  of  its  road  beyond  what  is  necessary  for  the 
proper  running  of  its  trains,  and  by  such  excessive  and  improper  use 
substantially  destroys  the  easement  of  way,  and  of  ingress  and 
egress  appurtenant  to  an  abutting  lot,  the  owner  of  such  lot  can  main- 
tain successive  actions  for  such  nuisance.  So  held  in  Harmon  zf. 
Louisville,  etc.,  R.  Co.,  87  Tenn.  614,  11  S.  W.  703. 

Ingress    and    Egress — Obstruction— Excessive    Use — Conformity    to 
Established  Grade. 

In  Smith  v.  East  End  St.  Ry.  Co.,  87  Tenn.  626,  11  S.  W.  709,  it  is 
beld  that  street  railway  companies  have  no  right  of  eminent  domain, 
and  can  acquire  no  right  by  contract  with  the  city  to  obstruct,  for 
purposes  of  its  construction,  the  right  of  ingress  and  egress  ap- 
purtenant to  the  abutting  lots,  even  where  the  owners  thereof  have 
no  fee  in  the  street;  but  construction  of  the  railway  upon  the  city's 
established  grade  of  the  street,  under  a  lawful  contract  with  the  city 
authorities,  and  in  a  lawful  manner,  exonerates  the  company  from 
Eability,  in  this  particular,  to  the  abutting  owners;  but  after  the 
railway  has  been  lawfully  constructed  the  company  is  liable  to 
abutting  owners  for  any  damages  resulting  to  them  from  the  unlaw- 
ful or  excessive  use  of  the  road. 

WEST  VIRGINIA. 

Where  a  railroad  is  laid  down  in  a  public  street,  the  abutting  prop- 
erty is  damaged  within  the  meaning  of  section  9,  art.  3  of  the  West 
Virginia  constitution  to  the  extent  of  the  depreciation  of  the  market 
value  of  the  property,  caused  by  the  railroad  company  laying  their 
track  and  running  their  trains  in  the  street.  So  held  in  Stewart  v. 
Ohio  River  R.  Co.,  38  W.  Va.  438,  18  S.  E.  604. 

In  Guinn  v,  Ohio  River  R.  Co.  (W.  Va.),  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,  437,  it  is  held  that  though  a  railroad  company  has  authority  from 
the  city  to  build  its  road  in  a  street,  yet  it  is  liable  to  an  adjoining 
lot  owner  for  injuries  flowing  from  its  construction  and  operation. 

Abutting  Property — Permanent  Damages — ^Incidental  Injuries. 

Lot  owners,  whether  they  own  the  fee  in  the  street  or  not,  may  by 
an  action  at  law  recover  of  a  railroad  such  damages  as  they  might 
tave  recovered  in  a  common-law  suit,  had  the  railroad  company 
built  its  road  in  the  street  without  proper  authority;  for  while  the 
road  has  been  built  by  proper  authority  conferred  directly  by  the 
Fegislature  or  the  proper  municipal  authorities,  it  cannot  be  regarded 
as  a  nuisance  when  operated  in  a  proper  manner,  yet,  under  the  state 
constitution,  the  company  is  liable  for  the  permanent  damages  it 
inflicts  on  abutting  property  in  the  same  manner  as  if  it  had  built  its 
road  without  proper  authority;  but  after  it  has  been  sued  for  such 
damages  it  is  not  liable  to  be  sued  for  the  nuisances,  which  neces- 
sarily result  from  the  running  of  its  cars  through  the  street,  for  in 
so  doing  it  is  only  exercising  its  rights  and  is  not  committing  a 
nuisance.  So  held  in  Spencer  v.  Point  Pleasant  &  O.  R.  R.  Co.,  23 
W.  Va.  406. 
b.  Injuries  from  Construction  of  Railroads  in  Streets. 

UNITED  STATES. 

Elevated  Railway  Posts — Authorized  Location. 

In  Currier  v,  Westside  Elevated  Patent  Ry.  Co.  (C.  C),  6  Blatchf 
487,  Fed.  Case  No.  3493,  it  api)eared  that  plaintiflF  owned  premises 
at  the  northeast  corner  of  certain  streets,  in  the  city  of  New  York; 
that  a  corporation  erected  in  one  of  the  streets  in  front  of  the  prem- 
ises, but  outside  of  the  lines  thereof,  one  or  more  posts  on  which  to 
Tay  an  elevated  railway;  and  that  the  city  had  theretofore  exercised 
acts  of  ownership  over  the  soil  of  the  last  mentioned  street.  It  was 
leld  that  as  the  legislature  had  authorized  the  construction  of  the 
cailway,  in  the  manner  in  which  it  was  being  constructed,  such  con- 
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struction  would  not  be  enjoined  on  the  ground  that  it  was  a  nuisance. 
Elevated  Railroad — Discomforts  and  Inconvenience — Damages. 

In  New  York  El.  R.  Co.  v.  Fifth  Nat.  Bank,  135  U.  S.  432,  it  is  held 
that  an  abutter  on  a  street  in  the  city  of  New  York  may  recover 
against  a  company  constructing  an  elevated  railroad  and  station 
house  in  front  of  his  building,  damages  for  the  discomforts  and  in- 
conveniences in  the  occupation  of  the  building  caused  by  the  erection 
of  the  defendant's  structure,  independently  of  the  running  of  trains 
thereon. 

Consequential  Injuries — Constitutional  Provision. 

In  Hot  Springs  R.  Co.  v.  Williamson,  136  U.  S.  121,  it  is  held  that 
when  a  state  constitution  provides  that  "private  property  shall  not 
be  taken,  appropriated  or  damaged  for  public  use  without  just  com- 
pensation" a  railroad  company  constructing  its  road  in  a  public 
street,  under  a  sufficient  grant  from  the  legislature  or  municipality, 
is,  nevertheless,  liable  to  abutting  owners  of  land  for  consequential 
injuries  to  their  property  resulting  from  such  construction. 

Special  Injury — Compensation. 

In  Chicago  G.  W.  Ry.  Co.  v.  First  Methodist  Episcopal  Church 
(C.  C.  A.),  102  Fed.  85,  it  is  held  that  the  use  of  a  public  street  can- 
not be  granted  to  a  railroad  company  for  uses  which  constitute  a 
private  nuisance,  and  result  in  special  injury  to  the  owners  of  abutting 
property  except  upon  making  compensation  for  such  injury. 

ALABAMA. 

Electric  Railway— -Injunction. 

In  order  to  entitle  owaers  of  property  abutting  on  the  street  in 
which  it  is  proposed  to  lajr  an  electric  railway  to  restrain  the  con- 
struction of  the  same,  it  is  incumbent  upon  them  to  show  a  nuisance 
in  fact,  and  that  they  would  suffer  special  injury,  different  from  that 
sustained  by  the  general  public.  So  held  in  Baker  v,  Selma  Street 
&  Suburban  Ry.  Co.  (Ala.),  7  R.  R.  R.  506,  30  Am.  &  Eng.  R.  Cas., 
N.  S.,  606,  33  So.  685. 

Unauthorized  Construction  of  Track  on  Embankment — Right  of 
Abutter  to  Enjoin. 
In  Columbus  &  W.  R.  Co.  v.  Witherow,  82  Ala.  190,  3  So.  23,  it  is 
held  that  an  injunction  will  be  granted  to  restrain  a  railroad  from  the 
unauthorized  construction  of  a  track  on  an  embankment  along  the 
public  street  of  an  incorporated  town,  whereby  the  property  of  an 
adjoining  owner  is  injured. 

CALIFORNIA. 

Ingress  and  Egress. 

In  Schulte  v.  North  Pac.  Trans.  Co.,  50  Cal.  592,  it  is  held  that  if, 
in  front  of  a  lot  in  a  city,  in  a  condition  to  be  used  as  such,  a  struc- 
ture is  placed  on  the  street  by  which  its  use  as  a  highway  is  impeded, 
and  which  prevents  the  owner  of  the  lot  from  having  free  access  to 
the  street  therefrom,  he  majr  maintain  an  action  in  his  own  name 
against  the  person  maintaining  the  obstruction  to  abate  it  as  a 
nuisance,  and  to  recover  damages. 

CONNECTICUT. 

Excavation — Embankment — Lateral  Support — Light  —  Consequential 
Damages  Not  Included  in  Award. 
In  Bradley  v.  New  York  &  N.  H.  R.  Co.,  21  Conn.  294,  it  was  al- 
leged that  the  railroad  company  had  made  a  large  excavation  for  their 
roadbed  in  the  land  adjoining  plaintiff's,  and  so  near  his  building  and 
so  deep  as  to  weaken  its  foundation,  and  render  it  unsafe  for  use, 
and  raised  in  the  street,  opposite  to  and  near  the  front  of  said  build- 
ing, an  embankment  of  much  greater  height  than  the  street  was 
before,  thereby  obstructing  the  passage  to  and  from  his  building, 
darkening  the  windows,  obstructing  the  air  and  rendering  the  build- 
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ing  unfit  for  occupation.  It  was  held  that  such  acts  did  not  con- 
stitute a  taking  of  plaintiff's  property;  but  that  the  injuries  resulting 
from  such  acts  were  incidental  or  consequential  damages  from  the 
authorized  work,  and,  as  no  compensation  had  been  made  for  in- 
juries of  this  character,  plaintiff  was  entitled  to  recover  therefor. 

FLORIDA. 

Streets — Change  of  Grade — Consequential  Injuries — Not  a  Taking. 

The  constitutional  guaranty  that  private  property  shall  not  be 
"taken"  or  "appropriated"  for  public  use  without  compensation,  does 
not  extend  to  mere  consequential  damages  resulting  to  property 
abutting  on  a  street  from  a  change  of  grade  of  the  street,  or  other 
improvement  thereof  not  constituting  a  diversion  of  the  street  from 
street  purposes,  by  municipal  authorities  acting  within  the  scope  of 
their  charter  powers,  but  only  to  a* trespass  upon  or  physical  invasion 
of  the  abutting  property.  So  held  in  Selden  v.  City  of  Jacksonville^ 
28  Fla.  558,  10  So.  457. 

Horse  Railway. 

A  horse  railway  in  a  city  street,  constructed  .under  legislative  au- 
thority,  and  with  the  consent  of  tne  city,  is  not  a  nuisance,  if  it  be 
laid  down  in  the  most  approved  mode  of  constructing  such  roads. 
So  held  in  Randall  v.  Jacksonville  Street  R.  R.  Cq.,  19  Fla.  409,  17 
Am.  &  Eng.  R.  Cas.  184. 

GEORGIA. 

Stagnant  Water — Private  as  Well  as  Public  Nuisance. 

In  Savannah,  F.  &  W.  Ry.  Co.  v.  Parish,  117  Ga.  893,  45  S.  E.  298,. 
it  is  held  that  even  though  a  pool  of  stagnant  water  in  a  city  may  be 
a  public  nuisance,  a  citizen  suffering  special  damage  by  reason  of 
sickness  of  himself  or  family,  or  depreciation  of  his  property,  as  the 
result  thereof,  has  a  cause  of  action  against  Ihe  party  creating  or 
maintaining  the  nuisance. 

ILLINOIS. 

Railroad  in  Street. 

A  railroad  track  constructed  upon  a  public  street  of  a  city  by  legis- 
lative authority,  properlv  constructed  and  operated,  is  not,  in  law,  a 
nuisance.  So  held  in  Chicago  &  E.  I.  R.  Co.  v,  Loeb,  118  111.  203,  8 
N.  E.  460. 

Railroad  as  Public  Agent — Location  Not  Inconsistent  willi  Public 
Use. 

Where  the  legislature  authorized  the  board  of  directors  of  a  rail- 
road company  to  locate  and  construct  their  road  along  and  across 
the  public  grounds  and  streets  of  an  unincorporated  town,  and  the 
company,  in  pursuance  of  that  authority,  did  so  locate  and  construct 
their  road,  they  were  to  all  intents  and  purposes  public  agents  in  so 
doing,  and  such  location  was  the  act  of  the  state,  and  within  the 
legislative  authority,  unless  such  location  was  inconsistent  with  the 
use  to  which  such  public  ground  had  been  previously  applied  by  the 
legislature.  So  held  in  Chicago,  R.  I.  &  Pac.  R.  Co.  v.  City  of  Joliet, 
79  111.  25. 
Exclusive  Control  in  City — Injunction— Damages* 

In  Moses  v.  Pittsburgh,  F.  W.  &  C.  R.  Co.,  21  111.  516,  it  is  held 
that  where  the  municipal  authorities  are  vested  with  exclusive  con- 
trol over  the  streets,  as  in  the  city  of  Chicago,  and  those  authorities 
grant  permission  to  locate  railway  tracks  along  a  street,  the  owners 
or  occupants  of  property  fronting  on  such  street,  cannot  enjoin  the 
laying  of  such  tracks,  nor  receive  any  damage  or  compensation  for 
such  use  of  a  street. 

INDIANA. 
.  The  owner  of  an  abutting  lot,  whose  title  extends  to  the  middle  of 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S       S61 

Note 

a  highway  forty  feet  wide,  cannot  maintain  an  action  for  damages 
for  an  unlawful  obstruction  on  the  opposite  side,  caused  by  the  con- 
struction thereon  of  an  embankment,  eleven  feet  in  width,  by  a  rail- 
road company  for  a  roadbed,  the  only  effect  of  which  is  to  render 
access  to  his  property  more  difficult  and  inconvenient,  and  to  force 
the  travel  on  the  highwav  nearer  to  his  lot,  as  the  injury  is  the  same 
in  kind  as  that  suffered  by  the  community  in  general,  differing  only 
in  degree.  So  held  in  Indiana,  B.  &  W.  Ky.  Co.  v.  Eberle,  110  Ind. 
543,  11  N.  E.  467. 

Portion  of  Street  Released  to  Railroad— Additional  Rail  on  Ties~ 
Additional  Impairment  of  Ute  of  Street — Injunction. 

In  Indianapolis  &  St.  L.  R.  Co.  v.  Calvert,  110  Ind.  555,  11  N.  £. 
476,  it  appeared  that  the  owner  of  a  corner  lot,  for  a  valuable  con- 
sideration, released  to  a  railroad  company  the  part  of  the  streets 
adjoining  his  property,  to  the  center  line,  for  right  of  way,  "to  be 
occupied  by  one  track,  as  now  located."  In  constructing  a  switch 
the  company  proposed  to  lay  one  rail  thereof  for  a  distance  of  nine- 
teen feet  in  front  of  the  lot  and  near  the  intersection  of  the  streets, 
on  the  projecting  ends  of  the  ties  on  which  the  main  track  was  laid, 
and  fourteen  inches  from  the  main  rail.  It  was  held  that  in  the 
absence  of  a  showing  that  such  occupation  of  the  ties  of  the  main 
track  will  impose  any  additional  burden  upon  the  plaintiffs  soil,  or 
will  prevent  any  additional  impairment  or  interference  with  his  use 
of  the  streets,  injunction  would  not  lie. 
Obstruction  of  Street — Special  Injury. 

In  Chicago,  St.  L.  &  P.  R.  Co.  v,  Eisert,  127  Ind.  156,  26  N.  E.  759, 
it  is  held  that  a  private  individual  may  maintain  an  action  because 
of  an  obstruction  of  a  public  street  where  such  obstruction  peculiarly 
affects  him,  although  it  does  not  affect  the  general  public. 

IOWA. 

Where  a  railroad  company  has  been  properly  authorized  to  con- 
struct a  bridge  and  its  approaches  on  and  over  a  public  street  the 
company  is  not  liable  for  consequential  damages  resulting  from  their 
construction  to  a  lot  owner^  in  front  of  whose  property  an  embank- 
ment had  been  thrown  up  m  the  proper  construction  of  the  bridge 
and  approaches.  So  held  in  Staten  v.  Des  Moines  Valley  R.  Co., 
29  Iowa  148. 

Failure  to  Compensate — Injunction. 

In  Harbach  v.  Des  Moines  &  K.  C.  Ry.  Co.,  80  Iowa  593,  44  N.  W. 
348,  it  is  held  that  the  construction  and  maintenance  of  a  railroad  in 
a  city  street,  without  ascertaining  and  paying  damages  to  the  abutting 
lot  owner,  was  a  nuisance,  which  entitled  him  to  have  abated  by  in- 
junction. 

Depot  in  Street. 

Although  no  permanent  obstruction  like  a  depot  building  can  be 
erected  on  the  streets  of  a  town,  yet  it  is  held,  in  Iowa,  that  streets 
may,  by  public  authority,  be  occupied  by  railroads  without  the  con- 
sent of  the  adjacent  proprietors,  and  without  compensation,  irrespec- 
tive of  the  ownership  of  the  fee  of  the  streets.  Barney  v.  Keokuk, 
94  U.  S.  324. 

KANSAS. 

Embankment  at  Crossing — Travel  Obstructed  and  Diverted. 

Where  a  railroad  constructed  along  a  street  crosses  an  avenue  on 
an  embankment  nine  or  ten  feet,  destroying  the  usfe  of  the  avenue, 
obstructing  travel,  and  diverting  it  therefrom  it  is  liable  in  dam- 
ages to  one  whose  lot  faces  on  the  avenue  sixty  feet  from  the  cross- 
ing.   So  held  in  Dairy  v.  Iowa  Cent.  Ry.  Co.,  113  Iowa  716. 

Failure  to  Ballast  Roadbed — Ingress  and  Egress  Not  Destroyed — ^Ab- 
sence of  Evidence  of  Conditions  of  Privilege. 
In  Wichita  &  Colorado  Ry.  Co.  v.  Smith,  45  Kan,  264,  25  Pac.  623, 
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it  is  held  that  the  failure  alone  of  a  railroad  company  to  properly 
ballast  its  roadbed,  where  sufficient  space  is  left  in  the  street  for 
ordinary  vehicles  and  teams  to  pass  in  front  of  abutting  property, 
will  not  authorize  a  recovery  for  damages  alleged  to  have  been  sus- 
tained by  the  destruction  of  one's  right  of  ingress  and  egress,  ivherc 
there  is  no  evidence  to  show  the  terms  and  conditions  upon  ivhich 
the  privilege  to  build  the  railroad  was  conferred  by  the  city. 

Railroad  in  Street — Not  Deprived  of  Access  to  Property. 

An  abutting  lot  owner  cannot  recover  damage  by  reason  of  the 
location  of  a  railroad,  duly  authorized  by  the  city  council,  along  one 
of  the  regularly  laid  out  streets  of  a  city,  unless  there  has  been  a 
practical  obstruction  of  the  street  in  front  of  his  premises  and  he  is 
virtually  deprived  of  access  to  his  property.  So  held  in  Wichita  & 
Colorado  Ry.  Co.  v.  Smith,  45  Kan.  264,  25  Pac.  623. 

Railroads  in  Streets — Necessary  Alterations  in  Street  Surface — ^Un- 
necessary Obstructions. 
In  Ottawa,  O.  C  &  C.  G.  R.  Co.  v.  Larson,  40  Kan.  301,  36  Am. 
&  Eng.  R.  Cas.  163,  it  is  held  that  a  railroad  company,  under  au- 
thority of  law,  may  construct  and  operate  its  railroad  in  a  public 
manner,  making  such  alterations  in  the  surface  of  the  street  as  are 
necessary  to  the  construction  and  operation  of  its  road;  and  which 
do  not  necessarily  impair  the  usefulness  of  the  street,  without  being 
liable  to  abutting  lot  owners  or  others  for  damages;  but  such  a  com- 
pany cannot  any  more  than  an  individual,  wrongfullv  and  unneces- 
sarily block  up  or  obstruct  a  street  without  being  liable  therefor. 

Mere  Consequential  Injuries — Compensation  Not  Provided  for — Con- 
stitutionality of  Statute. 
In  Ottawa,  O.  C  &  C.  G.  R.  Co.  v.  Larson,  40  Kan.  301,  36  Am.  & 
Eng.  R. -Cas.  163,  it  is  said  in  the  opinion:  "A  constitutional  right  to 
compensation  for  private  property  taken  for  public  use  does  not 
extend  to  instances  where  the  land  is  not  actually  taken,  but  only 
indirectly  or  consequentially  injured;  and  an  act  or  an  ordinance  au- 
thorizing the  construction  of  a  railroad,  or  other  work  of  a  public 
nature  upon  a  public  street  or  highway,  the  fee  of  which  is  in  the  pub- 
lic, is  not  unconstitutional  because  it  does  not  provide  for  compen- 
sation for  injuries  to  abutting  lot  or  land  owners." 

KENTUCKY. 

Appropriating  Street  to  Other  Uses — Encroaching  on  Private  Prop- 
erty— Compensation — Consent  of  Property  Owners. 

In  Lexington  &  Ohio  R.  Co.  v.  Applegate.  8  Dana  (Ky.),  289, 
it  is  held  that  neither  a  municipality  nor  the  legislature  can  either 
license  a  private  nuisance,  or  take  or  encroach  on  private  property, 
without  the  owner's  consent,  or  the  payment  to  him  of  adequate 
damages,  or  appropriate  a  public  street  to  any  use  to  which  it  was 
not  originally  dedicated,  unless  the  consent  of  all  those  immediately 
interested  in  such  street  shall  be  given,  or  just  compensation  shall 
be  first  made  to  them. 

Ingress  and  Egress — Taking  Property. 

In  Elizabethtown,  L.  &  B.  S.  R.  Co.  v.  Combs,  73  Ky.  382,  it  is 
held  that  if  an  appropriation  of  a  street,  even  by  legislative  and  munic- 
ipal sanction,  unreasonably  abridges  the  rights  of  adjacent  lot  owners 
to  use  the  street  as  a  means  of  ingress  and  egress,  they  are  thereby 
deprived  of  a  property  right  without  compensation,  and  an  action 
will  lie  against  the  person,  or  corporation  guilty  of  usurping  such 
unreasonable  and  exclusive  use,  for  such  immediate  and  direct  dam- 
ages as  the  owner  may  sustain. 

LOUISIANA. 

Public  Not  Excluded  from  Any  Part  of  Street. 

In  Werges  v,  St.  Louis,  C.  &  N.  O.  R,  Co.,  36  La.  Ann.  641,  it  is 
held  that  the  legislature  has  the  power  to  authorize  the  building  of 
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a  railroad,  using  steam  engines  on  a  street  of  a  city,  provided  the 
road  be  so  constructed  as  not  to  exclude  the  public  from  any  part  of 
the  street. 

Streets — Use  Unnecessarily  Injurious. 

In  Laviosa  v.  Chicago,  St.  Louis  &  N.  O.  R.  R,  Co.  (La.),  4  Am.  & 
Eng.  R.  Cas.  128,  it  is  held  that  a  remedy  will  be  afforded  against 
the  use  of  streets  by  railroads,  in  a  manner  unnecessarily  injurious 
to  private  persons,  even  though  such  particular  mode  of  use  is  ex- 
pressly authorized  by  municipal  ordinance. 

MAINE. 

Injuries  Indirectly  Resultinjg. 

In  Rogers  v.  Kennebec  £  Portland  R.  Co.,  35  Me.  319,  it  is  held 
that  for  injuries  to  property,  indirectly  resulting  from  the  lawful 
construction  of  a  railroad,  the  law  affords  no  remedy. 

Excavations — Necessary  Change  of  Grade. 

In  Whittieer  v.  Portland  &  K.  R.  Co.,  38  Me.  26,  it  is  held  that 
where  a  railroad  company  constructs  its  track  across  a  highway  in 
accordance  with  the  directions  and  orders  of  the  county  commis- 
sioners, no  action  can  be  sustained  against  it  for  damages  suffered 
in  consequence  of  their  excavatidns,  by  the  owner  of  the  adjoining 
land;  and  that  it  will  not  be  liable  for  any  damages  to  such  owner 
from  the  necessary  acts  of  the  offices  of  the  town  in  grading  down 
the  highway  in  consequence  of  the  construction  of  the  railroad 
across  it. 

MARYLAND. 

Street  Railway — Consequential  Injuries — Not  a  Taking. 

Where  the  construction  of  a  street  railway  is  authorized  by  com- 
petent authority,  and  there  is  no  invasion  of,  or  physical  interference 
with  the  property  of  an  abutting  owner,  there  is  no  taking  of  such 
property  within  the  meaning  of  the  Maryland  constitution,  and  no 
injunction  will  be  granted  to  prevent  consequential  injuries  resulting 
therefrom.  So  held  in  Poole  v.  Falls  Road  Electric  Ry.  Co.,  88  Mo. 
633,  41  Atl.  1069. 

Railroad  in  Street — Not  a  Taking — Injunction. 

In  O'Brien  v.  Baltimore  Belt  R.  Co.,  74  Md.  363,  22  Atl.  141,  it  is 
held  that  the  depreciation  of  the  property  of  an  abutting  owner  in 
<:onsequence  of  the  construction  of  a  railroad  along  the  street  which 
in  no  way  interferes  with  access  to  the  property,  is  not  such  taking 
of  private  property  for  public  use  as  is  forbidden  by  the  state  con- 
stitution, except  upon  payment  of  compensation  being  first  made; 
and  the  owner  who  has  no  freehold  or  leasehold  estate  in  the  bed 
of  the  street,  is  not  entitled  to  have  the  construction  of  the  railroad 
restrained,  as  there  is  an  adequate  remedy  at  law. 

Electric  Railway — Narrow  Street-*Not  a  Taking — Injunction. 

The  construction  of  an  electric  railway,  under  legislative  au- 
thority upon  a  street  which  is  so  narrow  that  there  is  not  sufficient 
space  for  vehicles  to  pass  or  stand  between  the  curbstone  of  the 
pavement  and  the  tracks,  is  not  such  a  taking  of  the  property  of  the 
abutting^  owner  as  entitles  him  to  enjoin  the  making  of  the  road,  when 
so  authorized,  as  a  public  nuisance.  So  held  in  Poole  v.  Falls  Road 
Elec.  Ry.  Co.,  88  Md.  533,  41  Atl.  1069. 

Lateral  Support — Natural  Consequence  of  Authorized  Act. 

As  against  a  private  corporation  the  owner  of  a  lot  of  ground  with 
a  building  thereon,  bounding  on  a  street,  is  entitled  to  the  natural 
support  which  the  bed  of  the  street  may;  afford  to  the  foundation  of 
his  house.  And  notwithstanding  authority  may  have  been  obtained 
both  from  the  city  and  the  state  legislature  to  make  the  extraordi- 
nary use  of  the  street,  yet  that  authority  must  be  exercised  at  the 
peril  of  the  party  to  whom  it  is  delegated;  and  if  any  injury  occurs 
to  private  property  in  the  exercise  of  the  power,  the  party  producing 
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it  must  be  held  liable.  And  such  liability  arises  even  though  the  in- 
jury is  the  natural  or  inevitable  result  or  consequence  of  the  act 
authorized  to  be  done.  So  held  in  Baltimore  &  P.  R.  Co.  v.  Reaneyr 
42  Md.  117. 

MASSACHUSETTS. 

Depreciation  in  Value  of  Nonabutting  Property. 

In  Proprietors  of  Locks  and  Canals  v.  Nashua  &  L.  R.  Corp.,  10 
Cush.  (Mass.),  385,  it  is  held  that  depreciation  in  the  value  of  real 
estate  not  abutting  on  a  railroad,  caused  by  laying  a  railroad  across  the 
street  leading  thereto,  is  not  damages  recoverable  as  they  are  too 
remote  and  consequential. 

In  this  case  it  is  said  in  the  opinion:  "The  law  does  not  propose 
to  grant  indemitv  for  all  losses  occasioned  by  the  laying  of  a  railroad. 
If  it  did,  it  would  extend  to  turnpikes  and  canals,  the  value  of  which 
is  diminished  or  destroyed  by  loss  of  custom:  to  taverns  and  public 
houses  deserted  or  left  in  obscurity;  to  stage  coach  proprietors  and 
companies:  to  owners  of  dwelling  houses;  manufactories,  wharves, 
and  all  other  real  estate,  in  towns  and  villages,  from  which  a  line  of 
travel  has  been  diverted.  If  it  can  extend  to  the  next  estate  beyond 
the  one  closed  or  touched  by  the  railroad,  why  not  to  the  next,  and 
the  next,  which  may  be  affected  less  in  degree,  but  in    the    same 


manner." 


MICHIGAN. 


Access-  to  Nonabutting  Property  Rendered  Less  Convenient. 

In  Buhl  V.  Union  Depot  Co.,  98  Mich.  596,  57  N.  W.  829,  it  is  held 
that  the  injury  sustained  by  a  land  owner  whose  land  fronts  upon  a 
public  street,  but  not  upon  that  portion  occupied  and  closed  by  a. 
union  depot  company  under  statutory  authority,  and  whose  means  of 
ingress  and  egress  are  not  thereby  cut  off,  but  only  rendered  less 
convenient,  is  damnum  absque  injuria,  and  damages  are  not  recovera- 
ble under  a  statute  which  provides  that,  in  case  of  such  occupancy 
and  closing,  the  company  shall  pay  all  parties  entitled  to  the  same  any 
and  all  damages  that  may  occur  to  them  in  consequence  thereof. 

MINNESOTA. 

Access  to  Property  Materially  Interfered  with. 

If  a  railroad,  not  touching  one's  premises,  obstructs  a  street  abut- 
ting on  or  leading  to  them,  so  as  to  cut  off  or  materially  interfere  with 
the  only  access  to  them,  the  inconvenience  is  deemed  to  be  special, 
and  not  common  to  the  public,  and  an  action  lies.  So  held  in  Brakken 
V.  Minnesota  &  St.  Louis  Ry.  Co.,  29  Minn.  41,  11  N.  W.  124. 

MISSOURI. 

Authority  to  Construct  Bridge — Pier  in  Street — Injunction — Compen- 
sation— Special  Injury. 
Under  a  charter  authorizing  a  city  to  direct  and  control  the  con- 
struction of  bridges,  the  erection  in  a  street  of  a  pier  authorized  by 
the  city  is  not  a  nuisance  which  can  be  enjoined  by  an  abutting  prop- 
erty owner;  and  he  must  show  that  the  damages  sustained  by  him  by 
reason  of  the  structure  are  peculiar  to  himself  and  different  in  kind 
from  those  suffered  by  the  rest  of  the  community  to  entitle  him  to 
the  protection  of  the  constitutional  provision  that  private  property 
shall  not  be  damaged  for  public  use  without  compensation.  So  held 
in  Gates  v.  Kansas  City  Bridge  &  Term.  Ry.  Co.,  Ill  Mo.  28,  19  S. 
W   967  • 

NEW  HAMPSHIRE. 

Bridge  over  Railroad — Consequential  Damages. 

An  action  will  not  lie  against  a  railroad  company  for  consequential 
damages  arising  from  building  a  bridge  over  their  railroad,  in  accord- 
ance with  statutory  provisions,  Towle  v.  Eastern  R.  Co.,  17  N.  H. 
iS19. 
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NEW  JERSEY. 

Unauthorised  Location — Right  of  Lot  Owner  to  Enjoin. 

The  location  of  a  railroad  through  a  public  street  m  a  line  not  war- 
ranted by  law  will  not  be  enjoined  at  the  instance  of  the  owner  of  an 
unimproved  building  lot  suffering  no  present  detriment.  Zabriskie 
V.  Jersey  City  &  B.  R.  Co.,  13  N.  J.  Eq.  314. 

NEW  YORK. 

Grading   Streets — Doctrine   Equally   Applicable  to   Construction   of 
Railroad. 

In  Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  42,  it  is  said  in  the 
opinion:  *' Where  persons  are  authorized  by  the  legislature  to  per- 
form acts  in  which  the  public  are  interested,  such  as  grading,  leveling 
and  improving  streets  and  highways  and  the  like,  and  they  act  with 
proper  care  and  prudence,  they  are  not  answerable  for  the  consequen- 
tial damages  which  may  be  sustained  by  those  who  own  lands  bounded 
by  the  street  or  highway.  The  doctrine  is  equally  applicable  to  the 
construction  of  a  railroad  by  a  private  corporation,  for  the  enterprise 
is  a  public  one,  and  the  authority  is  conferred  for  the  public  benefit," 
Raising  Grade — Rights  of  City  Conferred  upon  Railroad. 

Where  a  city  can  raise  the  grade  of  a  street  without  liability  to 
abutting  owners,  it  can  authorize  a  railroad  company  to  do  so  with- 
out such  liability.  So  held  in  Uline  v.  New  York  Cent.  &  H.  R.  R.  Co., 
101  N.  Y.  98,  4  N.  E.  536,  23  Am.  &  Eng.  R.  Cas.  3. 

Ri^t  to  Prevent  Construction. 

In  People  v.  Kerr,  37  Barb.  (N.  Y.),  357,  it  is  held  that  neither  the 
people  nor  individual  property  owners  abutting  on  a  street  can  re- 
strain a  railroad  company  which  is  authorized  by  law  to  construct  a 
railroad  on  the  street,  nor  the  city  from  giving  its  consent  to  such 
construction. 

Temporaiy  Obstruction  during  Construction  of  Railroad — Injuries 
Peculiar  to  Certain  Propert;^. 
An  authorized  railroad  in  a  city  is  not,  per  se,  a  nuisance.  When 
its  construction  is  authorized,  that  legalizes  the  temporary  obstruc- 
tion to  the  public,  caused  by  the  proper  prosecution  of  the  appropriate 
work,  and  would  prevent  any  effectual  action  by  individuals  on  ac- 
count of  consequential  injuries  to  their  property,  although  it  might 
be  peculiar  to  them,  which  would  necessarily  result  from  it.  So  held 
in  Wetmore  v.  Stoy,  22  Barb.  (N.  Y.),  414. 

Proper  Construction — Incidental  Injuries. 

In  Corey  v.  Buffalo,  C.  &  N.  Y.  R.  Co.  (N.  Y.),  23  Barb.  482,  it  is  held 
that  where  land  has  been  dedicated  by  the  owner,  to  the  public,  for  a 
street  or  highway,  the  title,  for  the  time  being,  is  in  the  people  of 
the  state;  and  that  if  the  legislature  authorizes  the  construction  of  a 
railroad  through  such  street  or  highway,  and  the  road  is  constructed 
accordingly,  in  a  proper  manner,  if  the  owners  of  property  on  such 
street  suffer  loss  or  damage  in  consequence  of  the  construction  of  the 
railroad,  it  is  damnum  absque  injuria. 

Track  Near  Sidewalk — Inconvenience  in  Using  Access  to  Abutting 
Property. 

The  owners  of  property  abutting  on  a  city  street,  having  an  ease- 
ment in  the  street,  in  common  with  the  whole  people  to  pass  and 
repass,  and  also  a  right  to  free  access  to  their  premises,  cannot  re- 
cover for  the  mere  inconvenience  in  using  such  access  caused  by  the 
lawful  use  of  the  street  by  a  railroad,  and  therefore  a  complaint  al- 
leging that  defendant  laid  its  track  so  near  the  sidewalk,  in  front  of 
his  premises,  as  not  to  leave  sufficient  space  for  a  vehicle  to  stand, 
and  that  he  and  his  family  are  thereby  incommoded  in  leaving  and 
returning  to  their  residence,  and  the  rental  value  of  his  preniises  is 
greatly  depreciated,  did  not  state  a  cause  of  action.  So  held  in  Kel- 
linger  v.  Forty-Second  Street  &  G.  S.  F.  R.  Co.,  50  N.  Y.  206. 
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Elevated  Railroad — Compensation — Injunction. 

Where  an  elevated  railroad  is  constructed  in  a  street  without  mak- 
ing compensation  to  an  abutting  owner  he  is  entitled  to  an  injunction 
to  restrain  the  erection  and  continuance  of  the  road.  So  held  in 
Story  V.  New  York  Elevated  R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng. 
R.  Cas.  596. 

Impairment  of  Incorporeal  Rig^hts  a  Taking. 

An  owner  of  property  abutting  on  a  city  street,  although  his  title 
extends  only  to  the  line  of  the  street  and  he  has  no  interest  therein 
save  an  abutter,  his  incorporeal  private  rights  therein  which  are  inci- 
dent to  his  property,  and  which  may  be  so  impaired  as  to  entitle  him 
to  damages.  Such  rights  of  private  property  are  within  the  provision 
of  the  state  constitution  forbidding  the  taking  of  private  property  for 
public  use  without  just  compensation,  and  hence  it  is  no  justification 
for  the  impairment  thereof  that  the  act  complained  of  was  done  pur- 
suant to  legislative  authority.  So  held  in  Abendroth  v.  Manhattan 
Ry.  Co.,  122  N.  Y.  1,  25  N.  E.  496,  46  Am.  &  Eng.  R.  Cas.  128. 

OHIO. 

Abutter's  Interest  in  Street — Rule  in  Ohio. 

In  Scioto  Valley  Ry.  Co.  v.  Lawrence,  38  Ohio  St.  41,  it  is  said 
in  the  opinion:  "The  established  doctrine  in  this  state,  is  that  the 
abutting  lot  owners  have  a  peculiar  interest  in  the  street,  which 
neither  the  local  nor  the  general  public  can  pretend  to  claim;  a  private 
right  of  the  nature  of  an  incorporeal  hereditament,  legally  attached 
to  their  contiguous  grounds,  and  the  erections  thereon;  an  incidental 
title  to  certain  facilities  and  franchises,  assured  to  them  by  contracts 
and  by  law,  and  without  which  their  property  would  be  of  little  value. 
This  easement,  appendant  to  the  lots  unlike  anv  of  one  lot  owner  in 
the  lot  of  another,  is  as  much  property  as  the  lot  itself." 

Street  Railway — Location  as  Little  Injurious  as  Possible — Abutter 
Entitled  to  Compensation. 
In  Cincinnati  &  Spring  Grove  Avenue  St  Ry.  Co.  v,  Cumminsville, 
14  Ohio  St.  423,  it  is  held  that  a  finding  that  injury  entitling  the  owner 
of  abutting  property  to  compensation  will  result  from  the  laying  of 
a  street  railroad  track,  near  the  sidewalk  in  front  of  the  owner's 
house,  shop,  etc.,  is  in  no  way  qualified  or  affected  by  the  further  fact, 
also  found,  that  when  the  interests  of  the  company,  and  of  the  trav- 
eling public,  are  also  taken  into  the  account,  the  location  would  be  as 
little  injurious  as  in  any  other  part  of  the  highway. 

Material  Injury  to  Abutting  Property — Compensation — Injunction. 

In  Scioto  Valley  Ry.  Co.  v,  Lawrence,  38  Ohio  St.  41,  it  is  held  that 
where  the  construction  of  a  railroad  in  a  city  street  will  work  material 
injury  to  the  abutting  property,  such  construction  may  be  enjoined, 
at  the  suit  of  the  owners,  until  the  right  to  construct  is  acquired  under 
proceedings  instituted  against  such  owners  as  required  by  law  for  the 
appropriation  of  private  property.  And  in  such  case  it  is  immaterial 
whether  the  fee  is  vested  in  the  city  or  in  the  abutting  owners,  so 
long  as  it  is  held  upon  the  same  defined  uses. 

PENNSYLVANIA. 

Mere  Obstruction  of  Portion  of  Street  Occupied  by  Roadbed. 

In  Danville,  H.  &  W.  R.  Co.  v.  Commonwealth,  73  Pa.  29,  it  is 
held  that  a  railroad  company  occupying  a  portion  of  a  public  road  not 
exceeding  the  extent  allowed  by  law,  and  obstructing  public  travel 
on  such  portion,  is  not  guilty  of  nuisance. 

RHODE  ISLAND. 

Diversion  of  Highway. 

Where  the  charter  of  a  railroad  corporation  prescribed,  that,  if  the 
railroad  should  in  the  course  thereof  pass  any  highway,  it  should  be 
so  constructed  as  not  to  impede  or  obstruct  the  safe  and  convenient 
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use  of  such  highway,  and  gave  the  corporation  power  to  raise  or  lower 
the  highway,  so  that  the  road,  if  necessary,  might  pass  under  or  over 
or  across  the  same;  and  in  case  they  did  so  raise  or  lower  any  high- 
way, gave  to  the  town  council  of  the  town,  where  the  highway  was 
located,  power  to  require  of  the  corporation  to  do  it  in  such  manner 
as  should  be  satisfactory  to  them,  by  requesting  any  alteration  or 
amendment  which  should  be  necessary  for  that  purpose.  It  was  held 
that  the  corporation  were  not  justified  in  widening  a  highway  or  di- 
verting its  course,  or  supplying  its  place  with  a  new  way  so  that  the 
railroad  would  be  passed  at  a  point  other  than  its  intersection  with 
the  original  way,  even  though  the  change  was  approved  by  the  town 
council  and  was  for  the  convenience  of  the  public,  and  that,  in  such 
case,  they  were  liable  to  private  individuals  who  had  suffered  special 
damages  by  their  act.  So  held  in  Hughes  v.  Providence  &  W.  R.  Co., 
2  R.  I.  493. 

WEST  VIRGINIA. 

In  Guinn  v.  Ohio  River  R.  Co.  (W.  Va.),  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,  437,  it  is  said  in  the  opinion:  "It  is  well  settled  in  this  state,  though 
a  railroad  company  has  legal  authority  to  build  a  railroad  in  a  street, 
yet,  if  the  same  work  injury  to  an  abutting  property  owner,  he  may  re- 
cover of  the  company  damages  therefor,  otewart  v.  Railroad  Co.,  38 
W.  Va.  438.  18  S.  E.  604. 

Construction  in  Cut — Not  a  Taking — Injunction. 

Where  a  railroad  company,  under  statutory  authority  and  with  the 
assent  of  the  municipal  authorities,  constructs  and  operates  its  rail- 
road in  a  cut  below  the  common  level  of  the  remaining  portion  of 
the  street  in  such  manner  as  will  appropriate  a  portion  of  the  street 
to  the  exclusive  use  of  the  railroad,  the  abutting  lot  owners  on  the 
street  so  occupied  by  the  railroad,  whether  they  own  the  fee  in  the 
ground  covered  by  the  street  or  not,  will  not  be  entitled  to  enjoin  the 
railroad  company  from  making  such  excavation  and  constructing  its 
road  along  the  street  in  a  proper  manner,  unless  the  injury  therefrom 
to  the  lot  owner  "will  be  such  as  will  entirely  destroy  the  value  of  his 
property  and  therefore  be  equivalent  to  a  taking  of  it  by  the  railroad 
company.  So  held  in  Arbenz  v.  Wheeling  &  H.  R.  Co.,  33  W.  Va.  1, 
10  S.  E.  14. 
In  Spencer  v.  Railroad  Co.,  23  W.  Va.  406,  it  is  said  in  the  opinion: 

It  is  obvious,  therefore,  that  when  a  railroad  company  is  authorized 
by  the  legislature  by  an  express  statute,  or  when  authorized  by  a 
town  council  by  authority  of  a  legislative  statute,  which  is  the  same» 
it  cannot  either  at  law  or  in  equity  be  sued  or  enjoined,  if  it  is  pro- 
ceeding to  build  its  road  in  such  street  carefully  and  skillfully,  and 
in  a  manner  least  injurious  to  others.  And  if  the  constitution  gives 
the  owner  of  an  adjoining  lot  no  redress,  the  injury  he  sustains,  must 
be  regarded  as  damnum  absque  injuria.'' 

S3.  Consequential  Injuries  from  Construction  and  Operation  of  Rail- 
roads on  Land  Otlier  than  Streets. 

UNITED  STATES. 

Elevated  Railroad  on  Private  Land — Rights  of  Owner  of  Land  on  Op- 
posite Side  of  Street. 

The  construction  and  operation  of  an  elevated  railroad,  under  the 
laws  of  the  state,  on  private  land  abutting  on  a  public  street  in  a  city, 
gives  to  the  owner  of  land  on  the  opposite  side  of  the  street  no  claim 
to  recover  consequential  damages  for  injury  inflicted  upon  him 
thereby.  So  held  in  Mar  chant  v.  Pennsylvania  R.  Co.,  153  U.  S.  380, 
14  Sup.  Ct.  Rep.  894. 

ARKANSAS. 

Railroad  companies,  acting  within  the  limits  of  their  franchise  and 
using  due  skill  and  care  in  the  construction  and  operation  of  their 
roads,  and  having  the  right  of  way  are  not  liable  for  injuries  to  out- 
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side  property  which  are  the  natural  and  unavoidable  effect  of  the 
road.  So  held  in  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Morris,  35  Ark.  622,  5 
Am.  &  Eng.  R.  Cas.  48. 

Diversion  of  Watercourse. 

Where  a  railroad  company  is  authorized  by  its  grant  of  right  of 
way  to  divert  a  watercourse,  it  cannot  be  held  liable  for  consequential 
damages  resulting  from  the  change,  unless  it  be  unnecessarily  or 
negligently  or  unskillfully  done.  So  held  in  St.  L.,  I.  M.  &  S.  Ry.  v. 
Walbrink,  47  Ark.  330,  26  Am.  &  Eng.  R.  Cas.  604. 

CONNECTICUT. 

Electric  Railway  Crossing  Steam  Railroad. 

A  steam  railroad  company  cannot  recover  compensation  from  an 
electric  tramway  company  for  the  lawful  location  of  its  tracks  across 
those  of  the  former  company  on  such  highway,  as  such  impairment 
of  its  property  is  damnum  absque  injuria.  So  held  in  New  York,  N. 
H.  &  H.  R.  Co.  V.  Bridgeport  Traction  Co.,  65  Conn.  410,  32  Atl.  953. 

GEORGIA. 

Unusual  and  Necessary  Noises.  . 

In  Gilbert  v.  Savannah,  G.  &  N.  A.  R.  Co.,  69  Ga.  396,  it  is  held  that 
if  a  railroad  company,  under  a  grant  of  right  of  way,  constructs  its 
road  with  prudence  and  care,  it  will  not  be  liable  to  its  grantor  for 
injuries  incident  to  such  construction. 

Unusual  and  Unnecessary  Noises. 

It  is  only  where  railroad  employees  make  unusual  and  unnecessary- 
noises  in  the  running  of  trains  that  the  company  is  liable  for  injuries 
resulting  thereform.    So  held  in  Morgan  v.  Central  R.  Co.,  77  Ga.  788. 

ILLINOIS. 

In  Chicago  &  Western  Indiana  R.  Co.  r.  Ayers^  106  111.  511,  14  Am. 
&  Eng.  R.  Cas.  152,  it  is  said  in  the  opinion:  ''That  under  this  con- 
stitutional provision  (that  'private  property  shall'  not  be  taken  or 
damaged  for  public  use  without  just  compensation)  a  recovery  may 
be  had  in  all  cases  where  private  property  has  sustained  a  substantial 
damage  by  the  making  and  using  an  improvement  that  is  public  in 
its  character;  that  it  does  not  require  that  the  damage  shall  be 
caused  by  a  trespass  or  actual  physical  invasion  of  the  owner's  real 
estate,  but  if  the  construction  of  the  railroad  or  other  improvement  is 
the  cause  of  the  damage,  though  consequential,  the  party  damaged 
may  recover." 

Eminent  Domain — Damages — Noise. 

In  so  far  as  the  noise  necessarily  incident  to  the  proper  operation 
of  a  railroad  over  a  farm  will  have  a  tendency  to  render  the  farm  less 
desirable  as  a  place  of  residence,  and  therefore  less  valuable  in  the 
market,  it  is  an  element  of  damages  which  the  jury  may  properly 
consider  in  their  assessment.  So  held  in  Chicago,  P.  &  St.  L.  Ry. 
Co.  V.  Nix,  137  111.  141,  27  N.  E.  81. 

Light  and  Air — Obstruction. 

In  Kotz  V.  Illinois  Cent.  R.  Co.,  188  111.  578,  it  is  held  that  a  rail- 
road right  of  way  is  not  a  public  highway  in  the  sense  that  an  adjoin- 
ing lot  owner  may  have  an  easement  of  light^  air  and  view  therein, 
and  hence  no  damages  are  recoverable  for  an  mjury  to  light,  air  and 
view  resulting  from  the  elevation  of  railroad  tracks  on  land  which 
the  railroad  has  the  fee. 

INDIANA. 

The  legislature  cannot  authorize  either  a  direct  or  consequential 
injury  to  property,  without  compensation  to  the  owner.  So  held  in 
Evansville  &  C.  R.  Co.  v.  Dick,  9  Ind.  433. 

Poluting  Pond — ^Dummng  Offensive  Materials — Remedy. 

In  Cleveland,  etc.,  R.  Co.  v.  King,  23  Ind.  App.  573,  55  N.  E.  875, 
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it  is  held  that  where  the  acts  complained  of  in  an  action  for  damages 
to  plaintiff's  property  and  the  comfortable  enjoyment  thereof  con- 
sisted of  defefidant's  casting  into  a  large  pond  near  her  premises 
carloads  of  dirt  and  offensive  material,  causing  thereby  the  water  to 
become  foul  and  poisonous,  the  nuisance  was  one  which  could  be 
abated  and  plaintifiF  could  not  recover  for  the  permanent  injury  to 
her  property. 

IOWA. 

Nonabuttin^  Property— Dust  and  Smoke  from  Coal  Chute— Absence 
of  Negligence. 

In  Dunsmore  v.  Central  Iowa  Ry.  Co.,  72  Iowa  182,  33  N.  W.  466, 
it  is  held  that  a  person  whose  lot  does  not  abut  on  the  right  of  way 
of  a  railroad  and  whose  dwelling  is  ninety-three  feet  from  a  coal 
chute  on  the  right  of  way,  cannot  recover  damages  of  the  railway 
company  on  account  of  the  annoyances  occasioned  to  him  by  dust 
and  smoke  from  the  coal  chute  blowing  upon,  in^  and  around  his 
house,  and  by  the  noises  arising  from  the  operation  of  the  chute, 
where  there  is  no  complaint  that  the  chute  is  carelessly  constructed 
or  improperly  operated. 

Standing  Trains — Noise  and  Smoke — Consequential  Damages. 

In  Dunsmore  v.  Central  Iowa  Ry.  Co.,  72  Iowa  182,  33  N.  W.  456, 
it  is  said  in  the  opinion:  "The  owners  of  property  in  the  vicinity  of 
a  railroad  necessarily  suffer  inconveniences,  such  as  detention  of 
trains  upon  the  track,  the  noise  of  passing  trains,  the  smoke  emitted 
from  engines,  and  the  like,  for  which  they  cannot  recover  in  a  suit 
for  damages.  Pierce,  Railroads,  216;  Ror,  Railroads,  457;  Randle  v. 
Pacific  Ry.  Co.,  65  Mo.  325;  Parrot  v.  Railway  Co.,  10  Ohio  St.  624; 
Cosby  V.  Railway  Co.,  10  Bush  (Ky.),  288;  Struthers  v.  Railway  Co., 
87  Pa.  St.  282." 

KENTUCKY. 

Smoke — ^Vibration — Nonabutting  Property. 

In  Willis  V.  K,  &  I.  Bridge  Co.,  104  Ky.  186,  it  is  held  that  an 
owner  of  property,  although  it  does  not  abut  on  the  railroad  right  of 
ivay,  or  the  highway  upon  which  the  tracks  are  laid,  may  maintain  an 
action  for  damages  against  the  railroad  company  for  any  loss  or  de- 
terioration in  the  value  of  realty  caused  by  the  operation  of  trains, 
by  jarring  his  walls,  blowing  smoke  and  cinders  upon  his  premises, 
-wrbether  the  railroad  is  on  land  acquired  by  purchase  or  condemnation, 
or  in  a  public  street  by  municipal  license. 

MICHIGAN. 

Incidental  Damages  to  Property  Not  Taken. 

Under  the  right  of  eminent  domain,  where  there  is  no  other  limita- 
tion of  the  power  than  such  as  is  contained  in  a  constitutional  provi- 
sion that  private  property  shall  not  be  taken  for  public  use  without 
just  compensation,  the  legislature  may  provide  for  a  public  improve- 
ment which  may  work  incidental  damages  to  property  without  pro- 
viding for  compensation  for  property  not  actually  taken.  So  held  in 
Buhl  V.  Union  Depot  Co.,  98  Mich.  596,  57  N.  W.  829. 

MINNESOTA. 

Injuries  Necessarily  Caused  to  Nearby  Premises — Noise,  Smoke  and 
Vibration. 

No  action  lies  against  a  railroad  company  for  the  inconveniences 
necessarily  caused  to  premises  in  the  vicinity  by  noises,  smoke,  jar- 
ring of  the  ground,  etc.,  arising  from  properly  and  prudently  operat- 
ing its  railroad  upon  its  own  lands,  or  upon  land  in  which  the  party 
complaining  has  no  interest.  So  held  in  Carroll  v.  Wisconsin  Cent, 
R.  Co.,  40  Minn,  168,  41  N.  W.  661. 
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MISSOURI. 

Injuries  Necessarily  Resulting  from  Construction  and  Operation — 
Injunction. 
When  the  owner  of  land  has  been  paid  for  a  railroad's  right  of  way- 
through  it,  whether  the  right  of  way  was  obtained  by  purchase  or  by 
condemnation  proceedings,  the  railroad  cannot  be  enjoined  from  in- 
flicting inconvenience  to  the  grantor  or  injury  to  his  land,  if  these 
be  such  as  necessarily  result  from  a  safe  and  conservative  construc- 
tion and  operation  of  the  railroad.  So  held  in  Hiarrelson  v.  Kansas 
City  &  A.  R.  Co.,  151  Mo.  482,  62  S.  W.  368. 

Bridge — Obstruction  of  Stream. 

Where  a  railroad  company,  properly  authorized,  has  constructed 
a  bridge  or  other  structure  over  a  watercourse,  it  is  liable  only  in 
case  of  negligence  or  unskillfulness  in  the  manner  of  doing  the  work,, 
to  one  suffering  injury  from  its  interference  with  the  running  water. 
So  held  in  Abbott  v,  Kansas  CUy,  St.  J.  &  C.  B.  Ry.  Co.,  83  Mo.  271, 
20  Am.  &  Eng.  R.  Cas.  103. 

Surface  Water — Overflow — Caused  by  Existence  of  Roadbed. 

A  railroad  company,  in  the  absence  of  negligence  or  unskillfulness 
in  the  construction  of  its  roadbed,  will  not  be  liable  to  a  land  owner 
for  injury  from  the  overflow  of  surface  water  occasioned  by  the  exist- 
ence of  the  roadbed.  So  held  in  Abbott  v.  Kansas  City  St.  Joseph 
&  C.  B.  R.  Co.,  83  Mo.  271,  20  Am.  &  Eng.  R.  Cas.  103. 

Dam  Constructed  by  County — Overflowing  Land. 

Where  a  railroad  maintains  a  dam  on  its  right  of  way  over  a  water- 
course, which  constitutes  a  nuisance,  in  causing  the  water  to  overflow 
adjoining  land,  it  is  liable  therefore,  although  the  dam  was  originally- 
created  by  the  county,  under  legislative  authority.  So  held  in  Payne 
V,  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co.,  112  Mo.  6,  20  S.  W.  322. 

NEW  JERSEY. 

Use  of  Highway — Consequential  Injuries — Absence  of  Negligence. 

An  adjacent  land  owner  cannot  maintain  an  action  at  law  for  con- 
sequential damages  from  the  proper  authorized  use  of  a  highway  for 
railroad  purposes,  unless  he  can  show  a  negligent  exercise  by  the 
company  of  their  legal  rights,  because  no  action  at  law  will  lie  for 
a  consequential  injury  necessarily  resulting  from  the  exercise  of  a 
legal  right  under  legislative  authority.  So  held  in  Morris  &  E.  R.  Co. 
V.  City  of  Newark,  10  N.  J.  Eq.  352. 

legal  right  under  legislative  authority.    So  held  in  Morris  &  E.  R.  Co. 

Where  a  railroad  company  is  authorized  to  use  steam  engines 
upon  their  road,  the  company  is  not  responsible  for  the  injury  or 
disturbance  resulting  from  the  use  of  such  engines  near  the  road  of  a. 
turnpike  company  previously  incorporated,  unless  the  right  to  use 
such  engines  is  exercised  in  an  extraordinary  and  unlawful  manner 
not  contemplated  or  warranted  by  the  legislature.  So  held  in  Borden- 
town  &  S.  Amboy  T.  P.  Co.  v.  Camden  &  A.  R.,  etc.,  Co.,  17  N.  J. 
L.  314. 

Running  Trains  on  Highway — ^Absence  of  Negligence  or  Excessive 
Use. 

An  adjacent  land  owner  can  maintain  an  action  at  law  for  damages 
resulting  from  the  running  of  railroad  trains  on  a  public  highway 
only  when  he  can  show  negligent  exercise  by  the  company  of  its  legal 
rights  or  a  use  in  excess  of  such  rights,  injurious  to  such  owner.  So 
held  in  Thompson  v.  Pennsylvania  R.  Co.,  51  N.  J.  L.  42,  15  Atl.  833. 

Making  up  Trains — Injuries  to  Dwellings — Absence  of  Negligence  or 
Abuse  of  Franchise. 
In  Beideman  v.  Atlantic  City  R.  Co.  (N.  J.  Ch.),  19  Atl.  731,  it  is 
held  that  a  railroad  company  will  not  be  enjoined  in  the  use  of  its 
main  tracks  in  the  making  up  of  its  outgoing  trains  and  in 
unmaking     its     incoming     trains,     in     doing     which     loud     noises 
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are  made  by  means  of  the  cars,  engines,  and  men,  and  smoke  and 
steam  cast  off,  and  the  dwellings  of  the  complainant  caused  to  trem- 
ble or  vibrate,  and  when  the  doors  or  windows  are  open,  smo)ce  and 
steam  carried  therein,  so  that  the  inmates  are  aroused  from  their 
sleep,  and  his  wife  afflicted  with  nervousness,  unless  it  be  shown  that 
there  is  some  abuse  or  negligence  in  the  use  of  the  franchise. 

Standing  Cars— Malodorous  Freight— Noises— Vibration— Incidental 
Injuries — Absence  of  Negligence  or  Want  of  Skill. 

In  Beseman  v.  Pennsylvania  R.  Co.  (N.  J.),  21  Vroom  235,  it  was 
held  that  an  action  would  not  lie  against  a  railroad  company  author- 
ized by  its  charter  to  construct  and  operate  a  railroad,  at  the  suit  of 
the  owner  of  lands  adjacent  to  the  company's  track,  to  recover  dam- 
ages arising  incidentally  from  the  operating  of  its  railroad  and  the 
transaction  of  its  business,  except  upon  an  allegation  of  negligence  or 
want  of  skill.  In  that  case  the  suit  was  by  the  owner  of  improved 
property  adjacent  to  the  track  of  the  company's  railroad.  The  dec- 
laration alleged  that  the  company  built  an  elevated  track  for  a  rail- 
road in  the  rear  of  the  plaintiff's  lots,  within  ten  feet  of  the  dwelling 
houses  thereon  and  used  said  track  for  the  passage  of  locomotives 
and  cars  in  the  transportation  of  live  stock,  manure,  and  other  freight 
so  as  to  render  such  dwellings  unfit  for  habitation,  and  allowed  its 
cars  loaded  with  such  freight,  both  in  the  daytime  and  at  all  hours 
of  the  night,  to  stand  upon  such  track,  emitting  noisome  odors,  etc., 
distributed  its  cars,  and  blew  the  whistles  of  its  locomotives,  causing 
great  and  unusual  noises,  etc.,  and  jarring  the  doors  and  walls  of  such 
dwellings,  etc.  To  this  defendant  pleaded  its  chartered  right  to 
build  an  elevated  railroad,  and  that  it  used  the  same  in  the  prosecu- 
tion of  its  business  as  a  common  carrier  of  passengers  and  freight, 
as  it  lawfully  might  do,  and  did  thereby  necessarily  create  some  smell 
and  some  noise,  and  did  necessarily  shift  and  distribute  its  cars,  and 
did  necessarily  blow  the  whistles  of  its  locomotives,  etc.,  and  did 
necessarily  cause  noises,  smoke  and  vibrations,  and  did  necessarily 
transport  thereon  live  stock,  manure  and  other  freight,  as  it  lawfully 
might  do.  The  court  in  sustaining  this  plea,  placed  its  opinion  on 
the  ground  that  defendant's  franchises  legalized  the  running  of  trains 
and  transportation  of  freight  by  the  company,  and  the  acts  complained 
of  being  of  themselves  lawful,  those  incidental  injuries  which  nec- 
essarily and  unavoidably  resulted  from  the  exercise  of  legislative 
authority,  if  prosecuted  with  due  care,  were  damnum  absque  injuria, 
for  which  no  action  would  lie. 

No  action  can  be  maintained  for  injuries  resulting  to  individuals 
from  acts  done  by  persons  in  the  execution  of  a  public  benefit,  act- 
ing with  due  skill  and  caution,  and  within  the  scope  of  their  authority. 
But  this  principle  does  not  apply  to  a  private  corporation  authorized 
by  the  legislature  to  construct  works  of  public  improvement,  by 
private  capital  for  private  profit.  So  held  in  Tinsman  v,  Belvidere 
Delaware  R.  Co.,  2  Dutch.  (N.  J.),  148. 

Convenient  Transaction  of  Lawful  Business — House  Rendered  Unfit 
for  Residence. 

A  railroad  company  cannot  justify  the  maintenance  of  a  condition 
of  things  which  directly  renders  a  dwelling  house  in  the  neighborhood 
unfit  for  a  place  of  residence  upon  the  ground  that  the  nuisance  nec- 
essarily results  from  the  convenient  transaction  of  the  company's 
lawful  business,  and  such  a  nuisance  will  be  prohibited  by  injunction. 
So  held  in  Pennsylvania  R.  R.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  7  AtL 
432,  26  Am.  &  Eng.  R.  Cas.  559. 

Embankment — Dwellings  Injured  by  Pressure. 

In  Costigan  v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  233,  23  Atl.  810,  it 
was  claimed  that  the  defendant,  wrongfully  and  injurious  intending, 
etc.,  filled  in  upon  its  lands  a  great  quantity  of  earth,  etc.,  and  raised 
thereon  an  embankment  of  great  height,  and  thereby  forced  and 
pressed  a  large  quantity  of  such  earth,  etc.,  into  and  upon  plaintiff's 
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lot,  beneath  the  surface  of  the  same  and  caused  the  foundation  and 
walls  of  the  dwelling  houses  thereon  to  crack  and  topple  over.  It 
was  held  that  a  plea  setting  up  the  charter  of  the  defendant,  author- 
izing it  to  construct  and  operate  a  railroad,  was  no  justification  for 
the  injury  complained  of,  although  it  was  averred  in  the  plea  that 
the  company  constructed  its  railroad  upon  its  own  lands,  with  rea- 
sonable care  and  prudence,  doing  no  unnecessary  damage  to  the 
property  of  others. 

NEW  YORK. 

A  railroad  company  cannot  be  held  liable  for  the  unavoidable  or 
usual  consequence  to  adjacent  property  of  the  proper  operation  of 
its  road.  So  held  in  Flinn  v.  New  York  Cent.  &  H.  R.  Co.,  142  N.  Y. 
11,  36  N.  E.  1046. 

Restoration  of  Highway — Railroad  as  a  Public  Authority. 

When  a  railway  company,  under  statutory  authority,  enters  upon 
the  restoration  of  a  highway,  it  becomes  for  the  time  and  at  the 
place  the  constituted  public  authority  to  make  the  restoration,  and 
if  it  does  so  with  reasonable  care  and  skill,  it  encounters  no  greater 
liabilities  than  would  attend  the  same  work  if  made  by  the  usual 
public  authority.  So  held  in  Conklin  v.  New  York,  O.  &  W.  Ry.  Co., 
102  N.  Y.  107,  6  N.  E.  663. 

Injuries  Necessarily  Resulting  from  Construction  and  Operation. 

In  Uline  v.  New  York  C.  &  H.  R.  R.  Co.,  101  N.  Y.  98,  4  N,  E.  536, 
It  is  held  that  where  a  railroad  is  built,  with  proper  care  and  skill, 
after  public  rights  and  private  property,  if  any,  in  the  highway,  or  the 
soil  thereof,  have  been  acquired,  it  is  not  a  nuisance,  and  the  railroad 
company  is  not  responsible  for  any  damages  to  private  property, 
adjacent  or  near  to  the  road,  necessarily  resulting  from  its  construc- 
tion or  operation. 

Exercise  of  Powers — Private  I^hts. 

In  Booth  V.  Rome.  W.  &  O.  T.  R.  Co.,  140  Ni  Y.  267,  35  N.  E.  592, 
ft  is  held  that  the  powers  granted  to  railroad  corporations  are  to  be 
constructed  as  privileges  conferred,  but  upon  the  understanding  that 
they  shall  be  exercised  in  strict  conformity  to  private  rights  and 
under  the  same  responsibility  as  though  the  acts  in  execution  of  such 
powers  were  done  by  an  individual. 

NORTH  CAROLINA. 

Diversion  of  Surface  Water — Overflowing  Land— Careful  Construc- 
tion of  Necessary  Ditch. 

In  Staton  v.  Norfolk  &  Carolina  R.  Co.,  Ill  N.  Car.  278,  16  S.  E. 
181,  52  Am.  &  Eng.  R.  Cas.  686,  it  is  held  that  where  a  railroad  com- 
pany, by  the  careful  construction  of  a  necessary  ditch  along  its  right 
of  way,  diverts  surface  water  so  as  to  cause  the  overflow  of  land  of 
an  owner  on  the  natural  stream  into  which  the  water  would  have 
naturally  flowed,  the  company  is  liable  for  the  damages  caused 
thereby. 

Consequential  Damages. 

In  Staton  v.  Norfolk  &  Carolina  R.  Co.,  Ill  N,  Car.  278,  16  S.  E. 
181,  52  Am.  &  Eng.  R.  Cas.  686,  it  is  said  in  the  opinion:  "As  we  under- 
stand it,  the  exceptions  most  seriously  relied  upon  are  addressed  to 
the  refusal  of  the  court  to  give  the  intructions  prayed  for;  and  they 
substantially  involve  the  proposition  that,  inasmuch  as  the  legisla- 
ture has  authorized  the  defendant  to  construct  its  road,  it  is  not  lia- 
ble to  an  adjacent  proprietor  for  any  damages  incident  to  such 
construction,  provided  the  work  is  necessarjr  and  is  skillfully  and  care- 
fully performed.  In  other  words,  it  is  insisted  (nowithstanding  our 
declaration  to  the  contrary  in  Jenkins'  Case),  that  a  railroad  com- 
pany, under  such  circumstances,  is  entitled  to  greater  privileges  than 
an  individual  and  that  where  the  latter  would  be  liable  for  a  violation 
of  the  principles  embodied  in  the  maxim,  sic  utere  tuo  ut  aliemum 
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non  laedaSy  the  former  would  be  exempt  from  all  responsibility  what- 
ever; and  this  upon  the  theory  that  the  damage  is  supposed  to  be 
'consequential/  for  which  no  action  can  be  maintained.  In  support 
of  this  view,  it  is  asserted  that  a  railroad  is  for  the  benefit  of  the 
public,  and  that,  in  the  very  authority  to  construct  it,  there  is  an  im- 
plied Subordination  by  the  legislature  of  the  right  individuals.  This 
may  all  be  true  when  compensation  is  provided,  as  where  land  is 
actually  condemned  and  taken  as  a  right  of  way,  but  it  would  be  a 
strange  measure  of  justice  to  require  a  railroad  company  to  pay  only 
for  a  narrow  strip  of  land  about  50  or  100  feet  in  width,  and  at  the 
same  time  practically  confer  upon  it  the  privilege  of  destroying 
thousands  of  acres  of  land  of  adjacent  proprietors,  without  either  the 
duty  of  making  compensation  or  the  liability  to  a  common-law  action 
for  damages.  It  would  be  of  small  comfort  to  the  ruined  proprietor 
to  be  told  that  he  must  bear  his  loss  for  the  benefit  of  the  public,  and 
it  would  not  be  unnatural  if  he  answered  that  if  the  public  good  re- 
quired the  destruction  of  his  property  an  enlightened  sense  of  public 
justice  should  demand  that  he  be  compensated  for  his  loss.  In  this 
he  would  be  sustained  by  the  words  of  Sir  William  Blackstone,  that 
the  public  good  is  in  nothing  more  essentially  interested  than  in  the 
protection  of  every  individual's  private  rights.    Bl.  C.  Comm.  138." 

PENNSYLVANIA. 

Consequential  Injuries — Common  Law. 

A  common-law  action  does  not  lie  against  a  railroad  for  consequen- 
tial injuries  occasioned  by  the  construction  and  operation  of  its  road. 
So  held  in  Struthers  v,  Dunkirk,  W.  &  P.  Ry.  Co.,  87  Pa.  St.  282. 

A  railroad  company  is  not  liable  for  consequential  damages  from 
the  location  and  construction  of  their  road  unless  made  so  expressly 
by  statute.  So  held  in  New  York  &  Erie  R.  Co.  v.  Young,  33  Pa.  St 
175. 

TEXAS. 

Land  Not  Taken — Damages  Recoverable — Constitutional  Provision. 

Under  a  constitutional  provision  that  "no  person's  property  shall 
be  taken,  damaged,  or  destroyed  for  or  applied  to  a  public  use  without 
adequate  compensation  being  made,  unless  by  consent  of  such  per- 
son." A  land  owner,  whose  property  is  injured  by  the  construction  of 
a  railway  and  running  trains  thereon,  is  entitled  to  damages,  although 
the  railway  be  not  upon  his  land  nor  any  of  his  property  be  taken. 
So  held  in  Gainesville,  H.  &  W.  Ry.  Co.  v.  Hall,  78  Tex.  169,  14  S. 
W.  259. 

Coal  Hoist  Near  Residence — Annoyance  and  Discomfort. 

In  Daniel  v.  Fort  Worth  &  Rio  Grande  Ry.  Co.,  96  Tex.  327,  it  is 
held  that  the  damages  recoverable  for  the  creation  of  a  nuisance  near 
plaintiff's  residence  from  the  construction  of  a  coal  hoist  and  the 
supplying  locomotive  engines  are  not  limited  to  depreciation  in  the 
market  value  of  his  property,  but  may  include,  along  with  such  de- 
preciation, compensation  for  the  personal  annoyance  and  discomfort 
suffered  by  plaintiff  and  his  wife  in  the  use  of  their  home.  \ 

Construction  of  Dam — Unwholesome  Gases. 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  Scott,  2  Tex.  Civ.  App.  137,  it  is 
held  that  if  a  railroad  company  contributes  essentially  to  the  creation 
of  a  nuisance,  as  by  the  creation  of  a  dam  which  renders  water  stag- 
nant, or  produce  its  overflow  so  as  to  cause  it  to  gather  in  pools  and 
become  stagnant,  or  by  raising  it  so  as  to  cause  the  decay  of  vegetable 
matter,  whereby  unwholesome  gases  are  developed,  the  company  is 
liable,  although  natural  causes  combine  to  produce  the  result. 

VERMONT. 


Consequential  Damages — Absence  of  Legislative  Requirement. 
In  H/atch  v.  Vermont  Cent.  R.  Co.,  28  Vt.  142,  it  is  said  in  the  opin- 
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ion:  "It  has  been  settled,  even  by  our  courts,  that  it  is  competent 
for  the  legislature  to  grant  the  right  of  building  a  railroad  without 
requiring  compensation  to  be  made  to  land  owners  for  consequential 
damages  in  cases  in  which  no  land  has  actually  been  taken  for  the 
r.se  of  the  road;  and,  as  the  legislature  have  not  required  compensa- 
tion to  be  made  in  a  case  like  this,  for  consequential  damages,  the 
plaintiff  must  be  without  redress  so  long  as  the  company  keeps 
within  their  powers  and  are  not  guilty  of  negligence  or  a  want  of 
care  in  the  exercise  of  their  powers  under  their  charter." 

Not  Made  Liable  for  Consequential  Damages — Land  Not  Taken — 
Powers  Not  Exceeded  and  Absence  of  Negligence. 
In  an  action  aguinst  a  railroad  company,  which  is  not  made  liable 
lor  consequential  damages,  occasioned  by  the  construction  of  their 
Toad,  to  persons  whose  lands  are  not  taken,  evidence  as  to  the  manner 
in  which  they  have  constructed  their  road  upon  premises  not  belongf- 
ing  to  the  plaintiff,  is  inadmissible,  if  it  does  not  tend  to  show  that 
the  company  has  exceeded  its  powers  or  has  been  negligent  in  the  ex- 
ercise of  them.    So  held  in  Hatch  v.  Central  R.  Co.,  28  Vt.  142. 

Diversion  of  Watercourse — Subsequent  Encroachment. 

Where  a  railroad  has  rightfully  and  properly  diverted  a  water- 
course, the  company  is  not  obliged  thereafter  to  observe  the  action 
©f  the  water  and  so  protect  the  banks,  or  take  other  measures,  so  as 
to  prevent  the  encroachment  of  it  upon  other  lands.  So  held  in  Nor- 
ris  V.  Vermont  Cent.  R.  Co.,  28  Vt.  99. 

Diversion    of    Strearii — Necessarv    Railroad    Structures — Negligence 
— Gradual  Washing  Away  of  Land. 

In  Henry  v.  Vt.  Cent.  R.  Co.,  30  Vt.  638,  it  is  held  that  a  riparian 
proprietor,  whose  land  has  gradually  washed  away  by  a  change  in 
the  course  of  the  current  of  the  stream  occasioned  by  necessary  erec- 
tions, made  above  him  in  the  stream  by  a  railroad  company,  has  no 
claim  for  damages  against  the  company  whether  such  erections  have 
been  made  in  a  careless  or  unskillful  manner  or  not,  as  the  injury  is 
one  of  those  remote  consequences  of  which  the  law  takes  no  such 
account  as  to  make  it  the  basis  of  an  action. 

Ingress  and  Egress — Embankment — Damages — ^Absence  of  Legisla- 
tive Requirement. 
In  Richardson  v.  Vermont  Cent.  R.  Co.,  25  Vt.  465,  it  appeared 
that  a  railroad  company,  in  constructing  its  road,  raised  a  high  em- 
bankment near  to,  and  in  front  of,  the  plaintiff's  house,  so  as  to  pre- 
vent ingress  and  egress  to  and  from  the  same.  It  was  held  that  as 
the  charter  of  the  defendants  only  required  them  to  make  compensa- 
tion for  lands,  which  were  taken  for  railroad  purposes,  they  would 
not  be  liable  for  such  consequential  damages;  and  that  simply  the 
affecting  of  lands  injuriously,  by  the  construction  of  their  railroad, 
was  not  a  taking  of  it  for  public  use,  within  the  meaning  of  the  con- 
stitution; therefore  the  company  was  fully  justified,  under  its  charter, 
in  building  their  railroad  in  a  prudent  and  reasonable  manner,  and 
could  not  be  subjected  to  damages  resulting  to  individuals,  whose 
lands  had  not  been  taken  by  them. 

Consequetnial  Damages  —  Additional  Compensation  —  Legislative 
Requirements. 
In  Richardson  v.  Vermont  Cent.  R.  Co.,  25  Vt.  465,  it  is  said  in 
the  opinion;  "In  no  case  where  the  legislature  have  authorized  a 
railroad  company  to  construct  their  road  on  or  across  a  public  high- 
way, without  making  further  compensation  to  the  owners  of  the  fee 
in  the  highway,  have  they,  that  I  am  aware  of,  required  additional 
compensation  to  be  made  to  the  adjoining  land  owners,  unless  such 
eases  may  be  brought  within  the  general  provision  for  assessing  dam- 
ages, where  lands  have  been  taken  for  the  purposes  of  a  railroad,  of 
which  I  have  much  doubt." 

Lateral  Support. 

In  Richardson  v.  Vermont  Cent.  R.  Co.,  25  Vt.  465,  it  is  held  that 
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where  a  corporation,  in  constructing  its  railroad,  made  an  excavation 
upon  their  own  lands,  but  so  near  the  line  of  the  plaintiff's  land  ad- 
]i  joining,  that  the  soil  of  plaintiff's,  without  any  artificial  weight  being 

I  placed  thereon,  slid  into  the  excavation,  it  was  held  that  the  company 

was  liable  for  the  injury. 

WISCONSIN. 

Stockjrard — Statute  Requiring  Freight  to  Be  Received  and  Carried 
Promptly — ^Proper  Location  and  Absence  of  Negligence. 
Under  Wis.  Rev.  St.  1898,  1899,  requiring  every  railroad  company 
to  receive  and  carry  freight  tendered  for  shipment,  and  to  provide 
suitable  facilities  for  receiving  the  same,  at  any  of  its  stations,  and 
sections  1801,  1799a,  requiring  such  company  to  maintain  a  station 
at  every  village  through  which  the  road  passes,  and  to  receive  for  car- 
riage all  live  stock  offered  from  Feb.  1st  to  Sept.  30th,  and  promptly 
transport  the  same,  the  maintenance  of  stockyards  near  railroad 
stations  is  necessary,  and  no  recovery  can  be  had  against  a  railroad 
company  on  the  ground  that  such  a  stockyard  is  a  nuisance,  without 
showing  that  the  location  of  the  yard  was  not  a  reasonably  proper 
one,  or  that  the  company  did  not  use  reasonable  diligence  in  prevent' 
ing  unhealthy  conditions  and  unpleasant  noises  therein.  So  held  in 
Dolan  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  8  R.  R.  R.  133,  31  Am. 
&  Eng.  R.  Cas.,  N.  S,  133. 

Stockyards — Only  Practicable  Location. 

In  Dolan  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  8  R.  R.  R.  133,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  133,  95  N.  W.  385,  it  is  held  that  on  an  issue 
as  to  whether  railroad  stockyards  are  a  nuisance,  evidence  that  there 
is  no  other  reasonably  convenient  and  practicable  location  for  the 
yards  is  admissible. 

14.   Unauthorised  Construction  and  Operation  of  Railroad, 
a.   General  Rule. 

The  unauthorized^  construction  and  operation  of  a  railroad  is  a 
nuisance  entitling  the  owner  of  property  sustaining  special  injuries 
therefrom  to  damages  or  injunctive  relief.  Pittsburgh,  etc.,  Ry.  Co. 
r.  Hood  (C.  C.  A.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  648;  Borough  of 
Stamford  v.  Stamford  Horse  Ry.  Co.,  56  Conn.  381,  15  Atl.  749;  Eoehl 
V.  Schoenhausen,  47  La.  Ann.  1316,  17  So.  809;  Wellcome  v.  Inhabi- 
tants of  Leeds,  51  Me.  313;  Thayer  v.  Boston,  19  Pick.  (Mass.),  614; 
Commonwealth  v.  Old  Colony  &  Fall  River  R.  R.  Co.,  14  Gray 
(Mass.),  93;  Thompson  v.  Pennsylvania  R.  Co.  (N.  J.  Ch.),  14  Atl.  897; 
Babbage  v.  Powers,  130  N.  Y.  281,  29  N.  E.  132;  Fanning  v,  Osborne, 
102  N.  Y.  441,  7  N.  E.  307;  Beekman  v.  Third  Avenue  R.  R.  Co.,  153 
N.  Y.  144,  47  N.  E.  277;  Bellinger  v.  New  York  Cent.  R.  Co.,  23  N. 
Y.  42;  Railroad  v.  Naylor,  2  Ohio  St.  235;  Commonwealth  v.  Erie  & 
N.  E.  R.  Co.,  27  Pa.  St.  339;  Thomas  v.  Inter-County  St.  R.  Co.  (Pa.), 
31  Atl.  476;  State  v.  Troy  &  Boston  R.  R.  Co.,  57  Vt.  144;  Allen  v. 
Clausen,  114  Wis.  244,  90  N.  W.  181;  Daly  v.  Milwaukee  Elec  Ry.  & 
Light  Co.  (Wis.),  9  R.  R.  R.  520,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  520, 
96  N.  W.  832;  Evans  v.  C,  St.  P.  M.  &  O.  R.  Co.,  86  Wis.  597,  67  N. 
W.  354;  Linden  Land  Co.  v.  Mil.  El.  Ry.  &  L.  Co.,  107  Wis.  493,  83 
N.  W.  851;  Zettel  v.  City  of  West  Bend,  79  Wis.  316,  48  N.  W.  379. 

A  railroad  laid  out  over  and  along  a  highway  in  such  a  manner  as 
to  obstruct  it,  without  express  statutory  authority,  or  authority  by 
necessary  implication,  is  liable  to  indictment  as  guilty  of  a  nuisance. 
So  held  in  Com.  v.  Old  Colony  &  Fall  River  R.  Co.,  14  Gray  (Mass.), 
93. 

The  construction  and  maintenance  of  a  street  railway  without  leg- 
islative authority  is  a  public  nuisance,  and  subjects  the  railway  com- 
pany to  a  private  action  in  favor  of  any  person  sustaining  special 
injury  therefrom.  So  held  in  Fanning  v.  (Jsborne,  102  N.  Y.  441,  7 
N.  E.  307. 
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b.    Illustrations. 

(1)  Operation  of  Freight  Cars  on  Street  Railway  Track  without 
Authority — Injuries  to  Pedestrian. 

In  Daly  v,  Milwaukee  Elec.  Ry.  &  Light  Co.  (Wis.),  9  R.  R.  R. 
520,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  520,  96  N.  W.  832,  it  is  held  that 
where  a  street  railway  company  operated  freight  cars  over  its  tracks 
without  authority  and  in  violation  of  law,  the  operation  of  such  cars 
constituted  a  nuisance,  for  which  a  pedestrian  injured  thereby  was 
entitled  to  recover  without  regard  to  the  care  exercised  in  operating^ 
the  cars. 

(2)  Unauthorized  Uses  Made  of  Licenses. 

State  and  municipal  licenses  furnish  no  defense  against  a  suit  to 
abate  nuisances  arising  from  the  unauthorized  uses  made  of  the  li- 
censes. So  held  in  Koehl  v.  Schoenhausen,  47  La.  Ann.  1316,  17  So. 
809. 

(8)  Grant— Restriction  for  Benefit  of  Portion  Retained — ^Elevated 
Railway — Injunction. 
Where  a  grantor,  retaining  a  portion  of  the  land  out  of  which  the 
grant  is  made,  enters  into  an  express  written  understanding  with  his 
grantee  which  restricts  the  enjoyment  of  the  portion  of  land  con- 
veyed in  order  to  benefit  the  portion  retained,  and  the  restriction  is 
reasonable  and  consonant  to  public  policy,  if  the  restriction  extends 
to  the  use  of  it  by  an  elevated  railway  although  it  be  operated  with, 
care  and  skill,  the  owner  of  the  land,  for  the  benefit  of  which  the 
agreement  was  had,  may  cause  the  inhibited  use  to  be  restrained  by 
injunction.  So  held  in  Hayes  v.  Waverly  &  P.  R.  Co.,  51  N.  J.  Eq. 
345,  27  Atl.  648. 

(4)  Diversion  of  Stream— Work  of  PubUc  Utility— LUbility. 

One  who,  without  legislative  authority,  interferes  with  the  current 
of  a  running  stream,  is  responsible,  absolutely  and  without  regard  to 
actual  negligence,  for  the  damages  sustained  in  consequence  of  his 
interposition  by  those  who  are  entitled  to  have  the  water  Row  in  its 
natural  channel.  Where,  however  such  interference  is  in  pursuance 
of  legislative  authority,  granted  for  the  purpose  of  constructing  a 
work  of  public  utility,  upon  making  compensation  the  party  obstruct- 
ing the  stream  is  liable  only  for  such  injury  as  results  from  the  want 
of  due  skill  and  care  in  so  arranging  the  necessary  works  as  to  avoid 
any  danger  reasonably  to  be  anticipated  from  the  habits  of  the 
stream  and  its  liability  to  floods.  So  held  in  Bellinger  v.  New  York 
Cent.  R.  Co.,  23  N.  Y.  42. 

(5)  Railroad  in  Street. 

The  construction  and  use  by  a  railroad  company  of  its  road  long- 
itudinally on  a  street,  without  legislative  authority,  not  only  creates 
a  public  nuisance,  but  constitutes  the  railroad  companv  a  trespasser, 
and  renders  it  liable  for  such  damages  as  proximately  result  from 
such  occupation  or  use  to  persons  or  property.  So  held  in  Pittsburg,, 
etc.,  Ry.  Co.  v.  Hood  (C.  C.  A.).  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  648. 

(6)  Relocation  of  Road. 

Ip  Railroad  v.  Naylor,  2  Ohio  St.  235,  the  facts  were  that  the  char- 
ter of  a  railroad  company  merely  fixed  a  few  points  from  its  com- 
mencement to  its  terminus,  leaving  the  exact  location  of  the  road  to 
the  discretion  of  the  company.  After  the  road  had  been  once  located^ 
the  company  undertook  to  relocate  and  to  change  and  rebuild  the 
road,  and  in  doing  so  rendered  the  premises  of  the  plaintiff  less  valua- 
ble than  they  had  been  before.  It  was  held  by  the  supreme  court 
that,  the  company  having  once  located  their  road,  their  power  in  that 
respect  ceased,  that  the  relocation  was  unauthorized,  and  that  the 
company  was,  therefore,  liable  for  any  damages  done  to  property  in 
the  relocation  of  the  road. 

(7)  Railroads — ^Unauthorized  Location. 

When  a  railroad  authorized  to  be  made  at  one  place  is  made  at  an- 
other, it  is  a  mere  nuisance  on  every  highway  it  touches  in  its  illegal 
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course.  So  held  in  Commonwealth  v.  Erie  &  N.  £.  R.  Co.,  27  Pa. 
St.  339. 

(8)  Railroad  in  Street — Others  Injured. 

A  street  railway  company  attempting  to  construct  its  road  in  a 
public  street  without  authority  is  a  trespasser  committing  a  nuisance, 
which  an  abutting  owner  may  abate,  notwithstanding  the  other  abut- 
ters suffer  in  the  same  manner  as  he  does.  So  held  in  Thomas  v. 
Inter-County  St.  R.  Co.  (Pa.),  31  Atl.  Rep.  476. 

But  a  street  railway  is  not  liable  for  the  annoyance  to  an  abutting 
owner  arising  from  the  maintenance  of  the  cross-over  switch,  whicn 
annoyance  is  incident  to  the  use  of  the  street  for  public  travel,  merely, 
because  the  company,  in  disobedience  of  the  orders  of  the  city  coun- 
cil, built  its  cross-over  switch  in  front  of  such  owner's  property.  So 
held  in  State  ex  rel.  Howard  v.  Hartford  St.  Ry.  Co.  (Conn.),  11  R. 
R.  R.  838,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  838,  56  Atl.  506. 

(9)  Bridge  over  Navigable  River — Construction — Departure  from 
Terms  of  Federal  Statute. 

If  in  the  construction  of  a  bridge  over  a  navigable  river,  a  departure 
be  made  from  the  terms  of  an  act  of  congress  authorizing  it,  the 
bridge  will,  to  that  extent,  be  an  unlawful  structure,  and  the  owners 
liable  for  any  damage  which  it  may  cause  or  help  to  cause  to  any 
vessel  navigating  the  river  in  charge  of  a  pilot  exercising  usual  and 
ordinary  care  and  skill.  So  held  in  Missouri  River  Packet  Co.  v. 
Hannibal  &  St.  Joseph  R.  R.  Co.,  79  Mo.  478,  20  Am.  &  Eng.  R.  Cas. 
275. 

(10)  Canal — Unauthorized  Mode  of  Construction. 

A  canal  authorized  by  law,  but  not  constructed  in  accordance  with 
statutory  provisions,  may  constitute  a  nuisance,  entitling  an  owner 
of  adjacent  property  to  enjoin  it,  and  to  damages.  So  held  in  Davis 
V.  City  of  Sacramento,  59  Cal.  596. 

(11)  Cross-Over  Switch — Location — Approved  Plan  Not  Followed. 
In  State  v.  Hartford  St.  Ry.  Co.  (Conn.),  11  R.  R.  R.  838,  34  Am. 

&  Eng.  R.  Cas.,  N.  S.,  838,  it  is  held  that  a  street  railroad  authorized 
by  the  legislature,  and  approved,  in  its  location  and  mode  of  con- 
struction, by  the  city  council,  and  built  in  substantial  accord  with 
that  approval,  is  not  a  public  nuisance  merely  because  it  does  not 
follow  the  approved  plan  as  to  the  location  of  a  cross-over  switch. 

25.  Whetiier  Damages  from  Construction  and  Operation  of  Railroad 
Were  Included  in  Condemnation  Assessment  or  in  Considera- 
tion. 

In  some  cases  this  question  is  an  important  one  when  it  is  necessary 
to  determine  whether  a  railroad  company^  after  it  has  lawfully  ac- 
quired by  grant  or  condemnation,  and  paid  for  its  right  of  way,  is 
liable  to  an  abutting  or  adjacent  owner  for  injuries  resulting  from  the 
construction  or  operation  of  its  road. 

a.   Damages  Included. 

It  may  be  stated  as  a  general  rule,  that  the  railroad  company,  after 
it  has  lawfully  acquired  and  paid  for  its  right  of  way,  is  not  liable 
on  account  of  injuries  to  abutting  or  neighboring  property  which 
necessarily  result  from  the  nonnegligent  and  skillful  construction 
and  operation  of  its  road,  as  they  were  expressly  or  impliedly  in- 
cluded in  the  amount  paid  by  it  for  the  right  of  way. 

UNITED  STATES.— Porterfield  v.  Bond  (C.  C.  A.),  38  Fed.  391. 

ILLINOIS.— Chicago  &  E.  I.  R.  Co.  v.  Loeb,  118  111.  203,  8  N. 
E.  460;  Kotz  V.  Illinois  Cent.  R.  Co.,  188  111.  578;  Tinker  v.  City  of 
Rockford,  137  111.  123,  27  N..  E.  74;  Illinois  Cent.  R.  R.  Co.  v.  Ander- 
I  son.  78  111.  App.  621. 

INDIANA.— Terrc  Haute  &  Ind.  R.  Co.  v.  McKinley,  33  Ind.  274. 
!  MARYLAND.— Hodges  v.  Baltimore  Union  Pass.  Ry.  Co.,  58  Md. 

603,  10  Am.  &  Eng.  R.  Cas.  270. 
i  MINNESOTA.— Jungblum  v.  Minneapolis  N.  U.  &  S.  W.  R.  Co., 

70  Minn.  153,  72  N.  W.  971. 
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MISSOURI.— McCormick  v.  Kansas  City,  etc.,  R.  Co.,  57  Mo.  433. 

NEBRASKA.— Moseley  v,  Chicago,  B.  &  Q.  R.  Co.,  57  Neb.  636, 
78  N.  AV.  293. 

NEW  HAMPSHIRE.— Johnson  v.  Atlantic  &  St.  L.  R.  Co.,  35  N. 
H.  569. 

NORTH  CAROLINA.— Fleming  v.  Wilmington  &  W.  R.  Co.,  115 
N.  Car.  676,  20  S.  E.  714;  Adams  v.  Durham  &  N.  R.  Co.,  110  N.  Car. 
325    14  S    E    857 

PENNSYLVANIA.— Pittsburg  Ft.  W.  &  C.  Ry.  v.  Gilleland,  56 
Pa.  445. 

VERMONT.— Norris  v.  Vermont  Cent.  R.  Co.,  28  Vt.  99. 

WEST  VIRGINIA.— Smith  v.  Point  Pleasant  &  Ohio  River  R.  Co., 
23  W.  Va.  451,  20  Am.  &  Eng.  R.  Cas.  160;  Watts  v.  Norfolk  &  W.  R. 
Co.,  39  W.  Va.  196,  19  S.  E.  521. 

The  just  compensation  to  be  niade  for  damage  to  land  is  intended 
as  an  indemnity,  not  for  successive,  constantly  accruing  damages  as 
they  may  afterwards  be  suffered,  but  for  all  the  land  owner  may  suf- 
fer from  all  the  future  consequences  of  the  careful  and  prudent  oper- 
ation of  the  proposed  public  structure  or  other  improvement.  So 
held  in  Chicago  &  E.  I.  R.  Co.  v.  Loeb,  118  111.  203,  8  N.  E.  460. 

(1)    Elevation  of  Track — ^Increased  Noise,  Smoke  and  Cinders — In- 
jury to  Owner  of  Subsequently  Purchased  Lot. 

In  Kotz  V.  Illinois  Cent.  R.  Co.,  188  111.  578,  it  is  held  that  damages 
from  increased  noise,  smoke,  cinders,  etc.,  due  to  track  elevation  and 
consequent  changes  in  operating  a  railroad,  is  damnum  absque  in- 
juria, as  to  the  owner  of  an  adjoining  lot  purchased  after  the  recorda- 
tion of  the  deed  granting  the  railroad  company  a  right  of  way  for  all 
purposes  connected  with  the  complete  operation  of  the  railroad. 

(S)  Grant  of  Land  for  Right  of  Way— Smoke,  Cinders  and  Vibration 
— Injury  to  Other  Portion  of  Lot. 
Where  land  is  conveyed  "for  the  purpose  of  constructing  a  railroad, 
and  for  all  purposes  connected  with  the  construction  and  use  of  said 
railroad,  it  was  held  that  as  the  casting  of  smoke,  cinders,  ashes, 
sparks,  and  the  shaking  of  the  soil,  upon  other  parts  of  the  lot  was  a 
necessary  incident  operation  of  the  railroad  the  right  to  do  such  acts 
was  necessarily  implied  from  the  grant.  Chicago,  Rock  Island  &  P. 
Ry.  Co.  V.  Smith,  111  111.  363,  29  Am.  &  Eng.  R.  Cas.  558. 

(8)   Grant  of  Right  of  Way — Injuries  from  Lawful  Construction  and 
Operation — Damages  Included  in  Consideration. 

A  deed  of  land  to  a  railroad  company,  for  the  location  of  right  of 
way  and  tracks,  will  be  a  license  to  the  company  to  do  what  is  lawful 
in  the  construction  and  management  of  its  road,  to  the  same  extent 
and  with  like  effect  as  if  the  land  had  been  acquired  by  condemnation, 
and  any  damages  resulting  to  the  full  enjoyment  of  all  that  was  in- 
tended by  the  grant  will  be  presumed  to  have  been  compensated  by 
the  consideration  paid  for  the  property.  So  held  in  Tinker  v.  City  of 
Rockford,  137  111.  123,  27  N.  E.  74. 

(4)  Switches  and  Turntables — Smoke — Necessary  Incidents. 

In  Illinois  Cent.  R.  R.  Co.  v.  Anderson,  78  111.  App.  621,  it  is  held 
that  where  a  grant  of  a  right  of  way  to  a  railroad  company  is  for  a 
specific  purpose,  as  for  all  lawful  uses  and  purposes  incident  to  a  full 
and  indefeasible  title  in  fee  simple,  or  in  any  way  connected  with  the 
construction,  occupation,  sole  enjoyment,  maintenance,  repair  and 
complete  operation  of  a  railroad,  construction  of  switches  and  turn- 
tables; the  turning,  moving  and  standing  thereon  of  engines;  the 
casting  of  smoke,  and  cinders  upon  the  abutting  premises,  are  neces- 
sary incidents  of  a  complete  operation  of  the  road.  The  grant  being 
for  such  purposes,  the  consideration  must  be  considered  as  full  com- 
pensation in  law  for  all  present  and  future  damages. 

(5)  Horse  Railway — Contemplated  Use. 

In  Hodges  v.  Baltimore  Union  Pass.  Ry.  Co.,  58  Md.  603,  10  Am. 
&  Eng.  R.  Cas.  270,  it  is  held  that  the  right  to  use  the  streets  of  a 
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city  for  a  horse  railway,  rests  on  the  ground  that  such  a  use  is 
neither  inconsistent  with,  nor  does  it  in  any  manner  supersede,  the 
ordinary  uses  for  which  the  street  was  dedicated  for  a  highway;  that 
the  easement  thereby  acquired  was  the  right  to  use  the  streets  not 
only  according  to  the  then  existing  modes  of  travel  and  transporta- 
tion but  all  such  other  modes  as  might  arise  in  the  ordinary  course 
of  improvement;  and  that  a  horse  railway  is  but  one  of  the  legitimate 
contingencies  within  the  object  and  purpose  for  which  the  street  was 
dedicated  to  the  public,  and  which,  it  is  therefore,  to  be  presumed, 
was  within  the  contemplation  of  the  parties  at  the  time  damages 
were  assessed  to  abutting  owners. 

(6)  Grant  of  Right  of  Way — Damages  Included  in  Consideration — 
NonnegUgent  Construction  and  Operation. 

The  agreed  consideration  for  the  grant  of  a  right  of  way  is  con- 
clusively presumed  to  include  the  value  of  the  land  conveyed  and  all 
damages  to  the  grantor's  adjacent  lands  resulting  from  the  nonnegli- 
gent  construction  and  operation  of  the  road.  So  held  in  Moseley  v, 
Chicago,  B.  &  Q.  R.  Co.,  57  Neb.  636,  78  N.  W.  293. 

(7)  Proper  Construction — ^Damages  Included  in  Award. 

In  Johnson  v.  Atlantic  &  St.  Lawrence  R.  Co.,  35  N.  H.  569,  it  is 
said  in  the  opinion:  "For  any  loss  or  injury  which  results  from  build- 
ing the  road  in  a  suitable  and  proper  manner,  the  land  owner  can 
maintain  no  action  against  the  company.  The  damages  awarded  must 
be  regarded  as  a  full  compensation  for  all  the  injury  which  the  land 
owner  may  sustain,  then  or  at  any  future  time,  from  any  cause  which 
the  commissioners  were  bound  or  had  a  right  to  consider.  It  must 
be  taken  that  they  have  done  their  duty  in  considering  all  such  cases 
of  damage  as  were  legitimate  subjects  for  their  consideration." 

(8)  Excavation — Disappearance  of  Spring. 

In  Aldrich  v.  Cheshire  R.  Co.,  21  N.  H.  359,  it  appeared  that  plain- 
tiff's buildings  were  supplied  with  water  from  a  permanent  spring; 
that  after  an  excavation  had  been  made  in  his  land  for  the  purposes 
of  the  railroad  water  appeared  in  the  excavation  about  fifteen  feet 
below  the  surface  of  the  ground,  and  the  spring  disappeared;  and  that 
damages  had  been  assessed  to  him  before  the  excavation  was  made. 
It  was  held  that  the  injury  to  the  spring  must  be  presumed  to  have 
been  considered  by  the  commissioners,  and  that  an  action  to  recover 
damages  therefore  could  not  be  sustained. 

<9)    Bridge — Incident  to  Grant. 

The  damage  due  to  the  erection  of  a  waterway  over  a  running 
stream  at  the  point  of  its  intersection  with  a  railroad  is.  considered 
when  the  work  is  skillfully  done,  to  be  included  in  the  cost  and  valua- 
tion of  the  easement,  or  to  have  passed  as  incident  to  the  grant  of  it, 
and  when  it  is  admitted  that  it  was  so  constructed,  neither  the  owner 
of  the  land  nor  the  proprietor  of  the  tract  above  can  maintain  an  action 
for  damages  caused  by  placing  the  structure  across  the  stream.  So 
held  in  Fleming  v.  Wilmington  &  W.  R.  Co.,  115  N.  Car.  676,  20  S. 
E.  714. 

(10)    Watercourse — Unnecessary  Diversion — ^Trespass — Damages  In- 
cluded in  Assessment. 

Although  the  diversion  of  a  natural  stream  from  its  channel  by  a 
railroad  company  is  a  trespass  when  it  is  not  necessary  to  the  skillful 
construction  of  the  road  to  change  its  course,  yet  the  authority  to 
divert  surface  water  accumulating  at  a  proper  embankment,  the 
building  of  which  was  necessarily  contemplated  by  those  who  as- 
sessed or  agreed  upon  the  value  of  the  right  of  way,  and  to  carry  it 
in  side  ditches,  constructed  on  the  right  of  way,  to  its  natural  outlet 
or  to  some  natural  outlet  adequate  to  receive  it,  is  included  in  the 
easement,  and  damages  therefrom  covered  by  the  estimate  of  such 
cost.  So  held  in  Fleming  v.  Wilmington  &  W.  R.  Co.,  115  N.  Car.  676, 
20  S.   E.  714. 
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(11)  Grant  of  Right  of  Way — Contingent  Damages  Included  in  Con* 
sideration. 

Where  land  is  deeded  to  a  railroad  company,  it  is  to  be  presumed 
that  the  contingent  damages  which  would  have  been  included  in  an 
assessment  of  the  damages  by  commissioners,  upon  a  compulsory 
taking  of  it,  were  considered  in  determining  the  price  which  was 
paid  for  it.    So  held  in  Norris  v.  Vermont  Cent.  R.  Co.,  28  Vt.  99. 

In  Smith  v.  Point  Pleasant  &  Ohio  River  R.  Co.,  23  W.  Va.  451,  20 
Am.  &  Eng.  R.  Cas.  160,  it  is  held  that  when  a  railroad  company, 
duly  authorized,  is  building  its  road  through  a  town,  subsequent  to 
a  suit  by  an  abutting  lot  owner,  in  which  his  entire  damages  were 
recovered,  no  second  suit  can  be  brought,  except  to  recover  damages 
which  did  not  necessarily  result  from  the  building  and  proper  use  of 
its  track  by  the  railroad  company  in  such  street;  and  that  a  second 
suit  could  only  be  brought  for  the  careless  running  of  cars  in  the 
street  or  for  other  wrongs  done  by  the  company,  not  including  the 
injury  necessarily  resulting  from  the  running  of  its  cars  in  such  street, 
which  is  the  right  of  the  company. 

In  Smith  v.  Point  Pleasant  &  Ohio  River  R.  Co.,  23  W.  Va.  451,  20 
Am.  &  Eng.  R.  Cas.  160,  it  is  said  in  the  opinion:  **The  simple  run- 
ning of  their  cars  through  said  street  in  a  careful  and  proper  manner^ 
though  it  might  be  a  nuisance  and  a  loss  to  the  plaintiff,  would  be  no 
wrong  to  him,  as  they  would  have  a  right  to  do  so  and  would  have  in 
the  contemplation  of  the  law  compensated  the  plaintiff  therefor  when 
they  paid  the  judgment  recovered  in  the  first  suit." 

(18)   Injury  to  Private  Ferry — All  Damages  Included  in  Assessment. 

In  Watts  V.  Norfolk  &  W.  R.  Co.,  39  W.  Va.  196,  19  S.  E.  521,  it 
is  held  that  when  one  grants  to  a  railroad  company  a  strip  of  land 
for  use  in  the  construction  of  its  road,  all  damages  to  the  residue  of 
the  track  arising  from  the  construction,  which  can  be  taken  into  con- 
sideration in  the  assessment  of  compensation  under  condemnation 
proceedings  are  released,  and  the  grantor  cannot  recover  for  injury 
to  a  private  ferry  from  obstruction  of  one  of  its  approaches  by  the 
proper  construction  of  the  railroad. 

b.  Damages  Not  Included. 

But  damages  to  such  property  arising  from  negligence  or  lack  of 
skill,  either  in  the  construction  or  operation  of  the  road,  are  not  by 
implication  included  in  the  damages  assessed  in  the  proceeding  in 
which  the  right  of  way  was  condemned  nor,  in  case  of  a  grant  of 
right  of  way,  in  the  consideration  agreed  upon. 

UNITED  STATES.— Porterfield  v.  Bond  (C.  C),  38  Fed.  391. 

ILLINOIS.— Chicago  &  E.  I.  R.  Co.  v,  Loeb,  118  111.  203,  8  N.  E. 
460. 

INDIANA.— Terre  Haute  &  Ind.  R.  Co.  v.  McKinley,  33  Ind.  274. 

IOWA.— King  V.  Iowa  Midland  R.  R.  Co.,  34  Iowa  458. 

MINNESOTA.— Jungblum  v.  Minneapolis,  N.  W.  &  S.  W.  R.  Co., 
70  Minn.  153,  72  N.  W.  971. 

MISSOURI.— McCormick  v.  Kansas  City,  etc.,  R.  Co.,  57  Mo.  433. 

NEBRASKA.— Moseley  v.  Chicago,  B.  &  Q.  R.  Co.,  57  Neb.  637, 
78   N    W    293 

NEW  HAMPSHIRE.— Aldrich  v.  Cheshire  R.  Co.,  21  N.  H.  359. 

NORTH  CAROLINA.— Fleming  v.  Wilmington  &  W.  R.  Co.,  US 
N.  Car.  676,  20  S.  E.  714;  Parker  v.  Norfolk  &  C.  R.  Co.,  119  N.  Car. 
677,  25  S.  E.  722;  Adams  v.  Durham  &  N.  R.  Co.,  110  N.  Car.  325,  14 
S.   E.  857. 

PENNSYLVANIA.— Edmundson  v.  Pittsburg,  M.  &  Y.  R.  Co.,  Ill 
Pa.  St.  316,  2  Atl.  404,  23  Am.  &  Eng.  R.  Cas.  423;  Pittsburgh,  Ft.  W. 
&  C.  Ry.  V.  Gilleland,  56  Pa.  445. 

TENNESSEE.— Carriger  v.  East  Tenn.  Va.  &  Ga.  R.  Co.,  76  Tcnn. 
388. 
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(1)  Unlawful  Use  of  Right  of  Way— Damages  Not  Included  in 
inal  Assessment. 

Where  damages  are  assessed  in  an  ad  quod  damnum  proceedings 
for  a  railroad  right  of  way,  only  such  damages  as  will  naturally  and 
reasonably  flow  from  a  lawful  use  of  the  right  of  way  can  be  taken 
into  account  by  the  commissioners  called  to  make  the  assessment; 
and  if,  after  the  assessment  is  made,  and  the  company  takes  pos- 
session, they  make  an  unlawful  use  of  the  right  of  way,  and  damages 
flow  therefrom,  the  owner  is  entitled  to  additional  damages,  such  ad- 
ditional damages  not  having  been  included  in  the  original  assess* 
ment.    So  held  in  Porterfield  v.  Bond  (C.  C),  38  Fed.  391. 

<2)   Damages  Included  in  Statutory  Compensation— Unnecessary  In- 
juries. 

The  statutory  damages  to  be  assessed  and  paid  to  a  land  owner 
whose  land  is  taken  for  the  use  of  a  railroad,  are  those  resulting  from 
a  construction  of  the  road  with  care,  skill  and  prudence,  not  only  as 
to  the  safety  of  persons  and  property  passing  over  the  road,  but  also 
as  to  the  protection  and  safety  of  the  property  holder;  and  that  if  by 
reason  of  any  want  of  care,  skill,  or  prudence  for  the  protection  and 
saftey  of  the  land  owner,  his  property  was  unnecessarily  damaged 
in  the  construction  or  repairing  of  the  road,  he  might  recover  there- 
for in  an  action  for  damages  at  common  law.  So  held  in  Terre  Haute 
&  Ind.  R.  Co.  V.  McKinley,  33  Ind.  274. 

In  King  v.  Iowa  Midland  R.  R.  Co.,  34  Iowa  458,  in  a  proceeding 
to  appropriate  land  for  the  right  of  way  of  a  railroad  already  con- 
structed, evidence  of  damages  resulting  from  defective  construction, 
or  the  like,  is  not  admissible;  that  while  such  damages  may  furnish 
cause  of  action  to  recover  the  same  in  an  action  therefore,  they  arc 
not  to  be  considered  in  assessing  the  compensation  to  be  allowed  the 
owner  for  the  right  of  way  appropriated;  and  that,  for  the  same  rea- 
son, neither  could  the  failure  of  the  company  for  a  time  to  erect  cat* 
tie  guards,  and  thus  in  a  manner  to  throw  plaintiff's  farm  open  as  a 
common,  be  considered  in  estimating  damages  in  such  a  proceeding. 

(3)    Right  of  Way  Acquired  by  Deed — Damages — Scope  of  Exemp- 
tion— Negligence  in  Construction. 

A  railroad  company  acquired  its  right  of  way  over  plaintiff's  land 
by  deed  which  in  terms  released  the  defendant  from  all  damages  by 
reason  of  the  location,  grade,  construction,  maintenance  and  operation 
of  a  railway  over  and  upon  the  premises  conveyed.  It  was  held  that 
the  deed  only  released  the  company  from  all  damages  resulting  from 
a  reasonable  and  nonnegtigent  construction  of  a  railway  over  and 
upon  the  premises  conveyed.  So  held  in  Jungblum  v.  Minneapolis, 
N.  &  S.  W.  R.  Co.,  70  Minn.  153,  72  N.  W.  971. 

<4)  Railroad — Incidental  Damages  Included  in  Assessment — ^Pre- 
sumption— ^Negligence. 
In  McCormick  v.  Kansas  City",  etc.,  R.  Co.,  57  Mo.  433,  it  is  held 
that  damages  to  adjoining  land  such  as  would  naturally  occur  where 
a  railroad  is  constructed  and  used  in  a  lawful  and  ordinary  manner,  are 
presumed  to  be  included  in  the  estimate  of  damages  assessed  in  con- 
demning the  roadbed,  and  cannot  afterwards  be  recovered  in  a  suit 
against  the  railroad.  But  otherwise  where  the  injuries  are  the  result 
of  tort  or  negligence  on  the  part  of  the  company. 

<5)  Construction  of  Waterway — Damages  Included  in  Compensation 
— Unnecessary  Injuries. 
It  is  the  general  rule  that  damages  to  land  caused  by  the  erection  of 
a  waterway  by  a  railroad  company,  if  skillfully  constructed,  are  in- 
cluded in  the  compensation  for  and  pass  by  the  easement  of  the  right 
of  way;  but  this  general  rule  is  subject  to  another  rule  that  the  grantee 
of  the  easement  shall  not  use  its  privilege  in  such  manner  as  to  inflict 
unnecessary  injury  upon  the  servient  estate.  So  held  in  Adams  v. 
Durham  &  N.  R.  Co.,  110  N.  Car.  325,  14  S.  E.  857. 
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(6)  Diversion  of  Surface  Water— Incident  to  Grant. 

Although  authority  to  divert  surface  water  to  its  natural  outlet, 
or  an  outlet  capable  of  receiving  it,  is  included  in  the  easement  ac- 
quired by  a  railroad  company  in  the  grant  or  condemnation  of  a  right 
of  way,  the  company  is  nevertheless  subject  to  the  same  restrictions 
as  any  other  land  owner  in  carrying  it  off,  and  is  liable  for  damages  to 
private  property  from  negligence  in  doing  the  work.  So  held  in 
Parker  v.  Norfolk  &  C.  R.  Co.,  119  N.  Car.  677,  25  S.  E.  722. 

(7)  Damages  Included  in  Award  or  Release— Negligent  Construction. 

Damages  resulting  from  negligence  in  constructmg  a  railroad  are 
not  included  in  an  award  in  condemnation  proceeding  or  by  implica- 
tion in  a  release  of  damap^es  in  a  grant  of  a  railroad  right  of  way.  So 
held  in  Edmundson  v,  Pittsburgh,  M.  &  Y.  R.  Co.,  Ill  Pa.  St.  316,  2 
Atl.  404. 

(8)  Injury  from  Unskillful  Constructioiu 

In  assessing  damages  against  a  railroad  company,  all  such  natural 
and  probable  consequences  of  the  work  in  producing  injury  as  would 
fairly  arise  to  the  mind  of  an  intelligent  viewer  must  be  allowed  for; 
but  an  injury  arising  from  unskillful  construction  of  the  company 
must  be  left  for  future  remedy.  So  held  in  Pittsburg,  Ft.  W.  &  C. 
Ry.  V.  Gilleland,  56  Pa.  445. 

(9)  Statutory  Compensation — Injuries  from  Negligence  and  Trespass 
Not  Included— -Surface  Water. 

Possible  future  injuries  from  accumulated  surface  water,  caused  by 
the  erection  of  the  roadbed  and  track  of  a  railroad,  was  not  a  part  of 
the  incidental  loss  and  damage  estimated  in  fixing  compensation  for 
granting  the  right  of  way.  The  statutory  compensation  does  not  ex- 
tend  to  damage  or  injury  not  authorized  by  the  charter,  such  as  in- 
juries resulting  from  carelessness,  negligence  or  willful  trespass.  So 
held  in  Carriger  v.  East  Tenn.,  Va.  &  Ga.  R.  Co.,  76  Tenn.  388. 

III.   ARISING  FROM  LAWFUL  BUSINESS. 

A.   General  Rule. 

A  nuisance  ma^  result  from  the  carrying  on  of  a  lawful  business,, 
and  where  such  is  the  case,  the  person  sued  on  account  of  the  nui- 
sance cannot  escape  liability  on  the  ground  that  the  business  was  a 
lawful  one. 

CONNECTICUT.— Bishop  v.  Banks,  33  Conn.  118;  Kaspar  v. 
Dawson,  71  Conn.  405,  42  Atl.  78;  Parker  v.  Union  Woolen  Com- 
pany, 42  Conn.  399;  Whitney  v.  Bartholomew,  21  Conn.  212. 

INDIANA.— Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  414,  47  N. 
E    2 

KENTUCKY.— Ashbrook  v.  Commonwealth,  64  Ky.  139. 

MARYLAND.— Scott  v.  Bay,  3  Md.  431;  Fertilizer  Co.  v.  Span- 
gler,  86  Md.  562,  39  Atl.  270;  Susquehanna  Fertilizer  Co.  v,  Malone, 
73  Md.  268,  20  Atl.  900. 

MICHIGAN.— People  v.  White  Lead  Works,  82  Mich.  471,  46  N. 

W    735. 

NEW  JERSEY.— Attorney  General  v.  Steward,  20  N.  J.  Eq.  415; 
Cleveland  v.  Citizens*  Gas-Light  Co.,  20  N.  J.  Eq.  201;  McAndrews  v. 
Collerd,  42  N.  J.  L.  189;  Ross  ix.  Butler,  19  N.  J.  Eq.  294. 

NEW  YORK.— Bohan  v.  Port  Jervis  Gas-Light  Co.,  122  N.  Y.  18, 
25  N.  E.  246. 

NORTH  CAROLINA.— Dorsey  v.  Allen,  85  N.  Car.  358. 

PENNSYLVANIA.— Gavigan  v.  Atlantic  Refining  Co.,  186  Pa.  St. 

604,  40  Atl.  834. 
VERMONT.— Curtis  v,  Winslow,  38  Vt.  690. 

B.   Other  Statements  and  Illustrations  of  Doctrine. 

Any  business,  however  lawful  in  itself,  which,  from  the  place  or 
manner  in  which  it  is  carried  on,  materially  injures  the  property  of 
others,  or  affects  their  health,  or  renders  the  enjoyment  of  life  phys- 
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ically  uncomfortable,  is  a  nuisance  which  may  be  enjoined.    So  held 
in  Attorney  General  v.  Steward,  20  N.  J.  Eq.  415. 

In  Bohan  v.  Port  Jervis  Gas-Light  Co.,  122  N.  Y.  18,  25  N.  E.  246, 
it  is  held  that  a  person  carrying  on  a  lawful  business  on  his  premises, 
in  such  manner  as  to  prove  a  nuisance  to  his  neighbor,  is  liable  in 
damages. 

1.   Illustrations. 

a.  Blacksmith  Shop — ^Location. 

The  occupation  of  carriage  making,  or  of  a  blacksmith,  is  a  lawful 
one;  and  a  building  erected  for  its  exercise  is  not  a  nuisance  per  se. 
But  if  such  building,  though  erected  on  the  builder's  own  land,  and 
occupied  in  the  usual  manner,  be  in  an  improper  locality,  where  its 
use  will  probably  result  in  an  injury  to  another,  this  is,  of  itself,  a 
wrongful  act,  for  which  the  wrongdoer  is  responsible  to  one  essen- 
tially injured  thereby.  So  held  in  Whitney  v.  Bartholomew,  21  Conn. 
212. 

b.  Smoke — Noise — Odors  Not  Injurious  to  Health — Injunctioa. 

When  the  prosecution  of  a  business,  of  itself  lawful,  in  the  vicinity 
of  a  dwelling  house,  renders  the  enjoyment  of  it  materially  uncom- 
fortable by  the  smoke  and  cinders,  or  noise  or  offensive  odors  pro- 
duced by  such  business,  although  not  in  any  degree  injurious  to 
health,  the  carrying  on  such  business  there  is  a  nuisance,  and  will  be 
restrained  by  injunction.    So  held  in  Ross  v.  Butler,  19  N.  J.  Eq.  294. 

c.  Dense  Smoke  for  Twelve  Hours  Twice  a  Month. 

In  Ross  z/.  Butler,  19  N.  J.  Eq.  294,  it  is  held  that  a  dense  smoke 
laden  with  cinders,  continued  for  twelve  hours  twice  a  month,  fall- 
ing upon  and  penetrating  houses  and  premises,  at  distances  varying 
from  forty  to  two  hundred  feet,  constitutes  a  legal  nuisance. 

d    Manufactory — Subsequent  Erection  of  Residence. 

In  People  v.  White  Lead  Works,  82  Mich.  471,  46  N.  W.  735,  it  is 
held  that  where  after  the  establishment  of  a  manufacturing  business 
the  adjacent  vacant  land  is  utilized  by  the  owners  for  resident  pur- 
poses, to  whom  its  continuance  becomes  a  nuisance,  the  business 
must  give  way  to  the  rights  of  the  public,  and  those  prosecuting  it 
must  devise  some  means  to  avoid  the  nuisance,  or  must  remove  or 
discontinue  such  business. 

e.  Noises — Slaughter  House. 

A  nuisance  may  be  produced  by  offensive  sounds  in  the  prosecution 
of  business  lawful  per  se;  and  the  bleating  of  calves  kept  over  night 
at  a  slaughter  house  to  be  slaughtered  in  the  morning,  to  the  serious 
annoyance  of  a  family  dwelling  near,  was  held  to  be  a  nuisance  and 
enjoined  against.     Bishop  v.  Banks,  33  Conn.  118. 

f.  Offensive  Odors  Not  Producing  Disease. 

Offensive  odors  of  a  loathsome,  though  lawful  trade,  if  detrimental 
to  the  comfort  of  those  dwelling  around  and  to  passersby,  are  a  nui- 
sance, although  not  actually  producing  disease.  So  held  in  Ashbrook 
V.  Commonwealth,  64  Ky.  139. 

g.  Stable  in  City. 

In  Kaspar  v.  Dawson,  71  Conn.  405,  42  Atl.  78,  it  is  said  in  the 
opinion:  "The  authorities  are  numerous  that  a  barn  or  stable  within 
the  limits  of  a  city  and  in  proximity  to  residences  is  not  necessarily 
a  nuisance,  since  it  may  be  so  built  and  kept  that  those  living  near  are 
not  necessarily  annoyed  by  odors  proceeding  from  them;  but  although 
the  purpose  for  which  it  is  used  be  a  lawful  one,  and  though  it  be 
built  by  one  upon  his  own  land,  yet  when  it  is  so  constructed  or  used 
that  the  smells  or  noises  therefrom  are  so  offensive  and  disagreeable 
as  to  render  life  uncomfortable  to  those  dwelling  in  neighboring 
houses,  it  is  a  nuisance,  and  a  court  of  equity,  upon  proper  applica- 
tion, will  restrain  the  owner  or  keeper  of  such  stable  from  so  using 
his  property  as  to  injury  his  neighbor." 
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h.  Use  of  Steam  Whistle. 

Although  a  person  has  a  right  to  use  a  steam  whistle  in  the  course 
of  his  business,  it  may  be  so  used  as  to  become  a  nuisance,  but  is  not 
necessarily  one.  So  held  in  Parker  v.  Union  Woolen  Company,  42 
Conn.  399. 

L   Distillery — Smoke  and  Noise. 

But  where  a  distillery  is  established  under  authority  from  the  city, 
and  it  is  not  shown  that  it  is  not  properly  conducted  and  with  due 
regard  to  the  police  regulations  of  the  city,  an  abutting  owner  must 
put  up  with  the  inconvenience  caused  by  the  smoke  and  noise  inci- 
dental to  the  operation  of  the  distillery.  So  held  in  Lewis  v.  Bohan, 
Thorn  &  Co.,  28  La.  Ann.  130. 

j.  Lawful  Business — Evidence  Must  Be  Convincing. 

And  neither  a  lawful  business,  nor  the  erection  of  any  building  or 
works  for  such  business,  will  be  enjoined  merely  because  it  is  sup- 
posed or  alleged  that  such  business  will  be  a  nuisance  to  a  dwelling 
house  near  it;  it  must  be  clear  that  the  business  will  be  a  nuisance, 
and  that  it  cannot  be  carried  on  so  as  not  to  be  such.  Duncan  v. 
Hayes,  22  N.  J.  Eq.  25;  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  414, 
47  N.  E.  2. 

IV.   EFFECT  OF  EXERCISE  OF  CARE  AND  SKILL. 

Where  a  nuisance  exists,  it  is  no  defense,  either  to  an  action  by 
public  authorities  or  by  an  owner  of  private  property,  that  a  reason- 
able degree  of  skill  and  care  was  used  to  prevent  it  from  injuring 
others. 

ENGLAND.— Truman  v.  London  &  Brighton  Ry.  Co.  (Eng.),  L. 
R.  25  Ch.  Div.  423. 

UNITED  STATES.— Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  11  Am.  &  Eng.  R.  Cas.  15;  Chicago  G.  W.  Ry. 
Co.  V.  First  Methodist  Episcopal  Church  (C.  C.  A.),  102  Fed.  Rep.  85. 

ILLINOIS.— Laffin,  etc.,  Powder  Co.  v.  Tearney,  131  111.  322,  23 
N    E.  389. 

INDIANA.— Evansville  &  C.  R.  Co.  v,  Dick,  9  Ind.  433. 

KANSAS.— Burlington  v.  Stockwell,  5  Kan.  App.  569. 

MARYLAND.— Scott  v.  Bay,  3  Md.  431;  Susquehanna  Fertilizer 
Co.  V.  Spangler,  86  Md.  562,  39  Atl.  270. 

MICHIGAN.— People  v.  Detroit  White  Lead  Works,  82  Mich.  471, 
46  N.  W.  735. 

MISSOURI.— Bielman  v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App.  151. 

NEW  JERSEY.— Costigan  v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  233, 
23  Atl.  810;  McAndrews  v.  Collerd,  42  N.  J.  L.  189;  Hayes  v,  Wav- 
erly  &  P.  R.  Co.,  51  N.  J.  Eq.  345,  27  Atl.  648;  Tinsman  v.  Belvidere 
Delaware  R.  Co.,  2  Dutch.  (N.  J.),  148. 

NEW  YORK.— Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N. 
Y.  10,  8  N.  E.  537. 

NORTH  CAROLINA.— Staton  v.  Norfolk  &  Carolina  R.  Co.,  Ill 
N.  Car.  278,  16  S.  E.  181,  52  Am.  &  Eng.  R.  Cas.  686. 

OHIO. — Cincinnati  &  Spring  Grove  Avenue  St.  Ry.  Co.  v.  Cum- 
minsville,  14  Ohio  St.  423. 

PENNSYLVANIA.— Hauck  v.  Tidewater  Pipe  Line  Co.,  153  Pa. 
St.  366,  26  Atl.  644. 

SOUTH  CAROLINA.— Frost  v.  Berkeley  Phosphate  Co.,  42  S. 
Car.  402,  20  S.   E.  280. 

TENNESSEE.— Ducktown  Sulphur,  Copper  &  Iron  Co.  v.  Barnes 
(Tenn.),  60  S.  W.  693. 

UTAH.— People  v.  Burtleson,  14  Utah  258,  47  Pac.  87. 

WISCONSIN.— Pennoyer  v.  Allen,  56  Wis.  502,  14  N.  W.  609. 

A.   Lawful  Business — Exercise  of  Care  No  Defense. 

In  Frost  v.  Berkeley  Phosphate  Co.,  42  S.  Car.  402,  20  S.  E.  280,  it 
is  held  that  if  the  owner  of  land  uses  it  for  the  prosecution  of  a  law- 
ful business  from  which  injury  to  his  neighbor's  property  will  neces- 
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sarily  or  probably  ensue,  he  is  liable  for  damages  so  resulting,  even 
though  he  may  have  used  reasonable  care  in  the  prosecution  of  the 
business. 

B.    Factory— Noxious  Vapors-^Ezercise  of  Skill  and  Care. 

In  Fertilizer  Co.  v.  Spangler  86  Md.  562,  39  Atl.  270,  it  is  held  that 
there  is  a  limit  to  the  discomforts  and  annoyances  to  which  a  party 
may  be  required  to  subject  himself  by  living  in  a  city  or  a  manufact- 
uring district;  and  if  the  noxious  vapors  emitted  by  defendants'  fac- 
tory interfere  with  the  comfortable  enjoyment  of  plaintiff's  property 
and  occasion  material  injury  to  the  same,  it  is  no  defense  that  the 
locality  in  question  is  one  where  many  factories  are  situated,  and 
that  defendants'  trade  is  lawful  and  useful,  and  he  exercised  skill  and 
used  the  most  approved  appliances  in  the  management  of  the  works. 

C.  Use  of  Dangerous  Materials. 

Legislative  authority  to  a  private  corporation,  or  an  individual,  to 
do  a  work  for  its  or  his  own  profit,  does  not  include  authority  to  use, 
at  whatever  hazard  to  the  persons  or  propertv  of  others,  dangerous 
materials,  even  though  they  are  necessary  to  the  convenient  prosecu- 
tion of  the  work;  and  they  will  be  liable  for  injury  from  such  use,  al- 
though no  negligence  or  want  of  skill  in  executing  the  work  is 
proved,  and  liable  for  actual  damages,  even  though  they  show  that 
they  have  done  the  work  in  the  most  careful  manner.  So  held  in  Mc- 
Andrews  v.  Collerd,  42  N.  J.  L.  189. 

D.  Stock  Yards — Location — Good  Faitii — Exercise  of  Care — ^Injunc- 

tion. 

In  Truman  v.  London  &  Brighton  Railway  Co.,  L.  R.  25  Ch.  Div. 
423,  an  action  for  damages  and  for  an  injunction  to  restrain  a  nuisance 
created  by  the  maintenance  by  the  railroad  company  of  cattle  yards 
at  its  station  at  East  Croyden.  It  appeared  that  the  company  was 
authorized  by  its  charter  to  purchase  land  in  such  places  as  it  should 
deem  eligible  for  the  purpose  of  providing^  station  yards  for  loading 
and  unloading  cattle,  etc.  It  purchased  lands  for  that  purpose  ao- 
joining  its  East  Croyden  station,  but  near  the  dwelling  of  plaintiff. 
The  court  found  that  the  company  acted  in  good  faith  in  selecting 
the  side  and  conducted  the  business  with  all  practicable  care,  but 
also  found  that  it  created  a  nuisance  to  the  plaintiff,  and  granted  the 
injunction. 

£.    Coal  Bins — Necessary  Location — ^Exercise  of  Care — Injunction. 

In  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  8  N. 

E.  537,  it  appeared  that  defendant  erected  upon  a  lot,  adjoining  a 
dwelling  house  owned  by  plaintiff,  coal  bins  for  its  road,  and  used 
the  same  in  operating  it;  that  the  smoke,  coal  dust,  etc.,  caused  by 
such  use  filled  plaintiff's  house,  rendering  it  untenantable.  It  was 
held  that  the  engine  house  as  used  was  a  nuisance;  that  the  statutory 
authority  conferred  upon  defendant  to  run  its  trains  over  the  Harlem 
road  did  not  sanction  the  committing  of  such  a  nuisance;  that  an  ac- 
tion was  maintainable  to  recover  damages  and  to  restrain  the  nui- 
sance; and  that  in  such  action  it  was  no  defense  that  it  was  necessary 
for  defendant  to  have  its  engine  house  located  where  it  was,  or  that 
in  the  management  of  it  all  practicable  care  was  exercised. 

F.  Smelting  Works — Unwholesome   Gases — Suitable  Location   and 

Proper  Operation. 

Where  the  property  of  adjoining  land  owners  is  injured  and  their 
health  endangered  by  smoke  and  gases  from  smelting  works,  an  ac- 
tion for  damages  lies,  though  the  business  was  carried  on  in  a  suitable 
locality,  with  the  most  approved  appliances;  and  the  fact  that  works 
could  not  be  operated  without  giving  rise  to  noxious  vapors  is  no  de- 
fense to  such  action.  So  held  in  Ducktown  Sulphur,  Copper  &  Iron 
Co.  V.  Barnes  (Tenn.),  60  S.  W.  593. 
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V.   EFFECT  OF  NEGLIGENCE  OR  WANT  OP  SKILL. 

Where  the  injuries  to  private  property  are  the  result  of  negligence 
or  lack  of  skill  in  exercising  the  authority  granted,  the  legislative 
sanction  under  which  the  act  or  thing  was  done  is  no  defense  to  a  suit 
by  the  party  injured.  St.  L.  I.  M.  &  S.  Ry.  v.  Walbrink,  47  Ark. 
330,  1  S.  W.  545;  Georgia  R.  &  Banking  Co.  v.  Maddox 
(Ga.),  5  R.  R.  R.  566,  28  Am.  &  Eng.  R.  Cas.,  N.  S., 
566,  42  S.  E.  315;  Illinois  Cent.  R.  Co.  v.  Grabill,  50  III. 
241;  Terre  Haute  &  Ind.  R.  Co.  v.  McKinley,  33  Ind.  274; 
Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62;  Jungblum  v.  Min- 
neapolis, N.  U.  &  S.  W.  R.  Co.,  70  Minn.  153,  72  N.  W.  791;  Adams 
V.  Durham  &  N.  R.  Co.,  110  N.  Car.  325,  14  S.  E.  857;  Edmundson  v. 
Pittsburgh,  M.  &  Y.  R.  Co.,  Ill  Pa.  St.  316,  2  Atl.  404;  Henry  v.  Ohio 
River  R.  Co.,  40  W.  Va.  234,  21  S.  E.  863;  Taylor  v.  Baltimore  &  O. 
R.  Co.,  39  Am.  &  Eng.  R.  Cas.  259,  33  W.  Va.  39,  10  S.  E.  29;  Dolan  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  8  R.  R.  R.  133,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  133. 

A.    Sewers— Odori — Percolation — Not   a  Taking — Damages — ^Action 

for  Tort 

Mass.  St.  of  1881,  c.  303,  §  3,  authorizing  the  city  of  Boston  to  take 
land  at  or  near  the  line  of  a  certain  sewer  and  to  construct  works  for 
treating  the  sewerage  and  freeing  it  from  noxious  and  offensive  mat- 
ters, and  providing  for  compensation  for  the  land  so  taken,  did  not 
authorize  the  city  to  create  a  serious  nuisance  to  neighboring  prop- 
erty  by  offensive  odors  and  filthy  percolations  into  and  through  the 
soil;  and  such  a  nuisance,  if  created,  does  not  constitute  a  substantial 
taking,  compensation  for  which  must  be  sought  under  the  statute, 
but  recovery  may  be  had  in  an  action  of  tort  for  damages.  So  held 
in  Bacon  v.  Boston,  164  Mass.  100,  28  N.  E.  9. 

B.   Negligence  in  Construction  or  Operation  of  Railroad. 

Of  course,  legislative  authority  to  construct  and  operate  a  railroad 
does  not  protect  the  companv  from  liability  for  injuries  resulting  from 
its  negligence.  Driscoll  v,  Norwich  &  W.  R.  Co.,  65  Conn.  230,  32 
Atl.  354;  Georgia  R.  &  Banking  Co.  v.  Maddox  (Ga.),  5  R.  R.  R.  566, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  566,  42  S.  E.  315;  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Pattison,  67  111.  App.  351;  Illinois  Cent.  R.  Co.  v. 
Grabill,  50  111.  241;  Adams  v,  Durham  &  N.  R.  Co.,  110  N.  Car.  325, 
14  S.  E.  857;  Henry  v.  Ohio  River  R.  Co.,  40  W.  Va.  234,  21  S.  E.  863; 
Taylor  v.  Baltimore  &  O.  R.  Co.,  33  W.  Va.  39,  10  S.  E.  29,  39  Am.  & 
Eng.  R.  Cas.  259. 

In  Taylor  v.  Baltimore  &  O.  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  259,  33 
W.  Va.  39,  10  S.  E.  29,  it  is  held  that  where  a  person  or  corporation 
is  vested  with  authority  by  the  legislature  to  do  an  act,  it  will  be  pro- 
tected from  all  responsibility  and  liable  to  no  suit  at  law  or  in  equity, 
provided  what  it  is  authorized  to  do  is  done  carefully  and  skillfully, 
though  without  such  authority  it  would  have  been  a  nuisance;  but  if 
done  carelessly  and  unskillfully,  and  damages  result  from  such  care- 
lessness and  want  of  skill,  it  will  be  responsible. 

C.  Overflow  of  Water— Negligent  Construction. 

In  Henry  v.  Ohio  River  R.  Co.,  40  W.  Va.  234,  21  S.  E.  863,  it  is 
said  in  the  opinion:  "That,  though  a  work  of  improvement,  like  a 
railroad,  is  lawful  and  under  authority,  yet,  if  damage  result  to  an 
individual  by  overflow  of  water  by  reason  of  negligent  construction, 
he  can  recover,  is  well  settled." 

D.   Negligence  in  Use  of  Grant — Damages — Express  Legislative  Ex- 
emption. 

A  corporation  which  has  been  granted  a  right  to  lay  out  and  con- 
struct and  operate  a  railroad,  is  regarded  as  having  promised  to  pay 
just  damages  to  a  person  injured  by  its  want  of  care  in  the  use  of  its 
grant;  and  it  ought  not,  upon  grounds  of  public  policy,  to  be  absolved 
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from  such  promise  except  by  a  statute  to  that  effect  so  distinct  at 
not  to  be  open  to  mistake  or  inference.  So  held  in  Driscoll  v.  Nor- 
wich &  W.  R.  Co.,  65  Conn.  230,  32  Atl.  354. 

E.   Terminal  Yard— Improper  Construction  or  Operation. 

A  railroad  terminal  yard,  though  authorized  bv  statute,  may  be- 
come a  nuisance  by  improper  construction,  or  by  subsequent  im- 
proper operation.  So  held  in  Georgia  R.  &  Banking  Co.  v.  Maddox 
(Ga.),  5  R.  R.  R.  566,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  566,  42  S.  E.  315. 

F.  Railroad — ^Must  Be  Necessary  Result. 

Lreg^slative  authority  to  construct  and  operate  a  railroad  does  not 
relieve  the  company  from  liability  for  a  nuisance,  unless  the  nuisance 
arises  as  a  necessary  and  natural  result  where  proper  care  is  exer- 
cised. So  held  in  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Pattison,  67  IlL 
App.  351. 

G.    Obligatioii  Not  to  Injure  Another — Maxim  Applicable  to  Rail- 
roads— ^Negligence — Damages. 

The  maxim,  "use  your  own  property,  so  as  not  to  injure  another,** 
is  quite  as  applicable  to  a  railroad  corporation  as  to  individauls,  ex- 
cept so  far  as  the  law  creating  it  mav  have  granted  to  it  immunity^ 
and  a  recovery  can  and  should  be  had  for  such  damages  as  arise  out 
of  the  careless  and  negligent  acts  of  a  railroad  company  in  regard  to 
any  usual  and  necessary  appurtenance  to  their  road.  So  held  in  Il- 
linois Cent.  R.  Co.  v.  Grabill,  50  111.  241. 

H.    Watercourse — ^Umiecessarv   Diversion — Cheaper   Construction — 

Grant  of  Right  of  Way. 

Where  it  appears  that  a  railroad  diverted  one  stream  into  another 
so  that  the  waters  from  both  might  be  conducted  through  one  chan- 
nel; and  that  such  diversion  was  not  necessary  to  insure  the  safety 
of  the  road,  but  merely  for  the  purpose  of  lessening  the  cost  of  con- 
struction, the  owner  of  the  land  so  damaged  was  entitled  to  recover 
for  resulting  injuries,  notwithstanding  he  may  have  granted  the  right 
of  way.  So  held  in  Adams  v.  Durham  &  N.  R.  Co.,  110  N.  Car.  325, 
14  S.  E.  857. 

A.  R.  Y. 


VINCENT  BROS.  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Errors  of  Connecticut,  Dec.  16, 1904.) 

[59  Atl.  Rep.  491.] 

Railroads  in  Streets—Abolition  of  Grade  Crossings— Use  of  Private 
Property— Damages— Effect  of  Occupation  Prior    to  Payment  of 
Damages — Defauiting  Railroad,* 
Under  the  act  of  1895  (Sp.  Acts  1895,  p.  416)  appointing  a  special  com- 
mission to  act  for  the  city  of  Bridgeport  in  agreeing  with  a  railroad 
entering  the  city  as  to  the  abolition  of  its  grade  crossing  and  the  divi- 
sion of  cost  thereof  between  the  city  and  the  railroad,  and  an  agreement 
made  in  pursuance  thereof  under  which  the  railroad  was  required  to  do 
the  work,    the   act  of  the  railroad  in  occupying  private  property  in 
carrying' out  the  agreement  without  a  pre-appraisal  and  prepayment 
of  damages  does  not  render  the  railroad  such   a  forcible  trespasser 
that  it  is  to  be  subjected  to  any  greater  liability  in  damages  in  a  suit 

*As  to  the  rights  of  abutting  owners  as  affected  by  the  construction 
and  operation  of  steam  railroads  in  streets,  see  foot-note  appended  to 
Bork  V,  United  New  Jersey  R.  &  Canal  Co.  (N.  J.),  11  R.  R.  R.  115,  34 
Am.  dt  £^ng.  R.  Cas.,  N.  S.,  115,  where  all  the  preceding  authorities  in 
this  series  are  collected. 
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by  property  owners  who  suffered  damage  by  the  temporary  occupancy 
of  a  street  on  which  their  property  abutted,  in  the  prosecution  of  the 
work,  than  it  would  have  been  had  the  damages  been  appraised  and 
paid  before  the  damages  were  suffered,  even  though  the  railroad 
defaulted  and  gave  notice   under  the  statute. 

Same — Same — Use  of  Private  Property — Measure  of  Damag«s. 

Under  the  act  of  1895  (Sp.  Acts  1895,  p.  416)  and  an  agreement  by  the 
special  commission  acting  for  the  city  of  Bridgeport  with  a  railroad 
entering  the  city  as  to  the  abolition  of  its  grade  crossings,  the  measure 
of  damage  for  the  temporary  occupancy  of  a  street  in  the  prosecution 
of  the  work  and  deprivation  of  property  owners  conducting  a  buainess 
therein  of  access  to  their  place  of  business  in  the  reasonable  value  of 
the  use  of  the  premises  to  the  plaintiffs  for  the  purposes  for  which  they 
were  using  them,  including  compensation  for  such  damages  to  their 
premises  and  goods  and  necessary  expense  incurred  in  saving  them 
from  further  damage,  not  included  in  the  diminution  in  value  of  the 
use  of  the  premises,  as  were  caused  by  the  defendant's  acts,  and  which 
they  could  not  have  avoided  by  the  use  of  reasonable  care  and  fore- 
thought. 

Same — Same — Same-^EIement  of  Damages.! 

Where  plaintiffs  were  engaged  in  a  wholesale  grocery,  grain,  and 
meat  business,  it  was  error  to  allow  items  of  damage  for  money  paid 
for  extra  team  and  help  and  the  extra  price  paid  for  beef  and  pork  to  an 
amount  exceeding  the  value  of  the  plaintiffs'  premises. 

Appeal  from  Superior  Court,  Fairfield  County;  John  M. 
Tbayer,  Judge. 

Actioo  by  Viocent  Bros,  agaiost  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  From  a  judgment  for  plain- 
tiflSy  defendant  appeals.     Reversed. 

Arthur  M.  Marsh,  for  appellant. 
Stiles  Judson,  Jr.,  for  appellees. 

HALL,  J.  The  plaintifis  were  the  owners  of  land  and 
buildings  fronting  on  North  Railroad  avenue,  a  highway  in 
Bridgeport,  and  upon  which  premises  they  conducted  the 
business  of  selling  at  wholesale  grain,  groceries,  meat,  and 
other  merchandise.  For  the  purpose  of  performing  the  work 
of  removing  the  grade  crossingo  in  the  city  of  Bridgeport 
under  a  special  act  of  the  General  Assembly  passed  in  1895 
(Sp.  Acts  1895,  p.  416),  and  under  the  orders  of  the  railroad 
commissioners,  and  under  the  provisions  of  the  agreement 
between  the  railroad  company  and  certain  representatives  of 
the  city  of  Bridgeport  made  by  authority  of  said  special  act, 
the  defendant  closed  North  Railroad  avenue  in  front  of  and 
to  the  east  and  west  of  the  plaintiffs*  property,  and  built  a 
fence  along  the  north  side  of  said  street,  which  in  front  of 
plaintiffs'  store  was  just  inside  of  the  curbstone,  and  occupied 
said  closed  portion  of  the  street  with  materials  and  apparatus 
suitable  for  the  work  which  it  was  performing,  and  placed 
thereon  two  railroad  tracks  upon  which  it  operated  its  trains 

tAs  to  whether  an  abutting  owner  is  entitled  to  compensation  from 
steam  railroads  and  street  railways,  see  foot-note  appended  to  Knapp  & 
Cowles  Mfg.  Co.  V,  New  York,  etc.,  R.  Co.  (Conn.),  11  R.  R.  R.  134,  34 
Am.  St  Eng.  R.  Cas.,  N.  S.,  134 ;  foot-note  appended  to  Stockdale  v. 
Rio  Grande  Western  R.  Co.  (Utah),  12  R.  R.  R.  527,  35  Am.  &  Eng.  R. 
Cas.,N.  S.,  527. 
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from  about  December  i,  1899,  aotil  about  April  i,  1901. 
The  complaint  describes  both  the  direct  damage  to  the  prop- 
erty actually  taken  by  temporarily  imposing  the  additional 
servitude  of  a  steam  railroad  upon  that  part  of  the  highway 
of  which  the  plaintiffs  owned  the  fee,  subject  to  the  public 
easement,  and  the  consequential  injury  to  the  plaintiffs,  as 
owners  of  the  property  adjoining  the  highway,  by  temporarily 
depriving  them  of  access  to  it.  The  plaintiffs  filed  a  bill  of 
particulars  of  their  extra  expense  and  damage  on  account  of 
the  obstruction  of  the  highway  by  the  railroad  during  said 
period,  in  which  their  total  loss  is  stated  to  be  $28,070.43. 
The  notice  of  defense  upon  the  hearing  in  damages  set  forth 
the  facts,  showing  that  the  occupation  of  the  highway  and 
the  use  of  the  additional  tracks  were  necessary  acts  in  the 
performance  of  the  work  required  by  said  resolution  of  the 
General  Assembly  and  the  agreement  entered  into  under  said 
act  and  by  the  orders  of  the  railroad  commissioners.  The 
trial  court  found  the  value  of  the  plaintiffs'  premises  to  be 
$4,500,  and  the  rental  value  during  the  time  the  defendant  so 
occupied  the  street,  and  without  reference  to  the  particular 
use  to  which  they  were  applied  by  the  plaintiffs,  to  be  $50  a 
month,  and  assessed  the  plaintiffs*  damages  at  $6,150.64,  and 
as  made  up  of  these  items : 

Cash  paid  to  Lyon  for  access  to  Howard  avenue $450  94 

Carting  materials  for  driveway 15  00 

Cash  paid    •    *    *    for  materials  and   labor  for  change  in 

btulding 150  00 

Cash  for  extra  teams  and  help  during  interruption 2,316  98 

Damage  to  is'oods  by  surface  water 971  94 

Extra  price  paid  for  beef  and  pork 2,232  28 

Rebuilding  gutter  destroyed 13  50 

$6,150  64 

In  the  memorandum  of  decision  the  trial  judge  states  that 
this  is  not  an  action  for  the  recovery  merely  of  compensation 
for  land  taken  for  a  public  use,  and  that  the  damages  are  not  to 
be  assessed  according  to  the  rule  applicable  to  such  taking, 
and  that  by  suffering  a  default  and  giving  notice  under  the 
statute  the  defendant  has  treated  the  action  as  one  in  the 
nature  of  trespass  for  a  tort. 

The  rule  of  damages  for  injuries  unlawfully  inflicted  by  a 
mere  trespasser  is  somewhat  different  from  that  which  is 
applicable  to  injuries  necessarily  resulting  from  the  proper 
performance  of  an  act  for  the  general  good  of  the  community. 
There  are  some  inconveniences,  and  even  losses,  which  indi- 
viduals may  justly  be  required  to  suffer  without  specific  com- 
pensation for  the  public  welfare,  for  which,  when  caused  by 
the  unlawful  acts  of  a  mere  trespasser,  damages  should  be 
recoverable.  Whether  the  defendant  is  to  be  regarded  as  a 
forcible  trespasser  in  thus  closing  and  occupying  North  Rail- 
road avenue  and  placing  and  using  the  steam  railroad  tracks 
laid  upon  it,  or  as  engaged  in  the  performance  of  a  public 
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duty  imposed  by  the  state,  may  therefore  be  an  important 
question  in  the  assessment  of  damages  in  this  case.     I^ewis 
en  Eminent  Domain,  §  493,  p.  6|)2.     If  tbe  present  suit  is  of 
the  nature  of  tbe  common-law  action  of  trespass,  it  is  because 
tbe  allegations  of  tbe  complaint  sbow  tbat  by  closing  a  high- 
way in  the  city  of  Bridgeport  in  front  of  the  plaintiffs'  land 
and  laying  and  operating  a  railroad  upon  it  the  defendant    is 
liable  for  tbe  alleged  injuries  to  the  plaintiffs'  property.     The 
complaint  contains  no  express  allegation  of  an  unlawful,    or 
wrongful,   or  forcible  entry,   as  in  tbe  case  of  McKeon    v. 
New   York,  N.  H.  &  H.  R.  Co.,  75  Conn.  343,  53  Atl.  656,  61 
L.  R.  A.  730,  or  in  declarations  under  tbe  common   law  or 
under  tbe  practice  act  for  trespass  upon  land,  nor  is  there 
any  express  averment  tbat  tbe  defendant  acted  wrongfully,  im- 
properly, or  negligently  in  so  occupying  the  highway  and 
performing  said  work,  or  tbat  it  wrongfully  failed  to  have  the 
damages  to  abutting  property  owners  assessed  and  prepaid, 
or  to  do  any  other  act  required  to  enable  it  to  lawfully  occupy 
tbe  highway  temporarily  in  the  prosecution  of  the  public 
work.     On  tbe  contrary,  tbe  averments  of  the  complaint 
seem  to  be  entirely  consistent  with  tbe  claim  tbat  under  the 
state  Constitution,  as  well  as  under  the  defendant's  charter, 
tbe  plaintiffs  are  entitled  to  compensation  for  the  alleged 
damage,  although  such  occupation  of  tbe  street  was  lawful, 
and  although  in  all  respects  the  defendant  lawfully  and  prop- 
erly performed  the  work  in  which  it  was  engaged.     It   is 
therefore  not  clear  how,  by  suffering  a  default,  tbe  defendant 
so  admitted  tbat  it  was  a  trespasser  as  to  deprive  it  of  the 
right  of  having  tbe  damages  assessed  in  accordance  with  the 
rule  applicable  to  the  taking  of  land  for  a  public  use. 

But  if  the  complaint,  in  effect,  charges  tbe  defendant  with 
having  unlawfully  so  closed  and  used  the  highway,  the  ad- 
mission by  tbe  default  did  not  prevent  tbe  defendant  from 
disproving  such  allegation  upon  tbe  hearing  in  damages,  nor 
from  alleging  in  its  notice,  and  proving,  facts  showing  that  it 
was  lawfully  acting  in  obedience  to  a  command  of  the  state, 
and  was  therefore  only  liable  for  such  damages  as  were  re- 
quired to  be  paid  for  lawfully  taking  private  property  for  a 
public  use.  The  facts  showing  in  what  capacity  and  by  what 
authority  and  in  what  manner  tbe  defendant  acted  were  alleged 
in  tbe  notice  and  found  by  the  court  These  facts  show  that 
tbe  defendant  performed  these  acts  ''with  due  care,  with 
entire  honesty  and  sound  discretion,"  and  by  authority  of 
and  in  tbe  manner  required  by  an  act  of  tbe  General 
Assembly,  and  tbat  it  cannot  be  regarded  as  a  trespasser  un- 
less for  tbe  reason  tbat  it  does  not  appear  that  the  defendant 
caused  tbe  plaintiffs'  damages  to  be  appraised  and  paid  be- 
fore tbe  highway  was  thus  occupied.  That  tbe  lawful  and 
proper  location  and  operation  by  the  defendant  of  a  steam 
railroad  upon  North  Railroad  avenue  in  prosecuting,  at  tbe 
command  of  tbe  state,  tbe  work  of  removing  the  grade  cross- 
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ing  10  Bridgeport,  was  such  a  taking  of  land  as  rendered  tbe 
defendant  liable  to  abutting  proprietors  owning  a  fee  in  the 
highway,  both  for  the  injury  to  the  land  actually  taken 
within  the  limits  of  the  highway,  and  for  the  resulting  injury 
to  the  owner  of  the  land  adjoining  the  highway  not  actually 
taken,  but  to  and  from  which  such  abutting  owners  were  thus 
deprived  of  access,  was  decided  in  the  cases  of  McKeon  v. 
New  York,  N.  H.  &  H.  R.  Co.,  75  Conn,  343,  53  Atl.  656,  61 
L.  R.  A.  730,  and  Knapp  &  Cowles  v.  New  York,  N.  H.  & 
H.  R.  Co.,  76  Conn.  311,  56  Atl.  512.  But  the  question  in 
those  cases  was  whether  there  was  any  liability  at  all  upon  the 
part  of  the  defendant  for  such  injuries  under  such  circum- 
stances; not  what  the  proper  measure  of  damages  was,  nor 
what  the  legal  elements  of  the  damage  were  for  which  they 
might  be  liable.  In  these  cases,  as  in  cases  in  other  jurisdic- 
tions, one  entering  upon  land  for  a  public  use  without  having 
compensated  the  owner  for  the  injury  to  his  property  is  some- 
times spoken  of  as  a  trespasser,  rather  because  he  may  be  held 
liable  in  an  action  at  law  for  the  injury  to  property  appro- 
priated for  a  public  use  than  because  he  is  to  be  regarded  as 
a  wrongdoer  entering  upon  land  without  any  right  or 
authority  whatsoever,  and  who  may  not  render  his  occupancy 
lawful  by  afterwards  compensating  tbe  owner  for  the  injuries 
to  his  property  to  their  full  extent,  or  as  one  who  is  not 
entitled  to  have  the  compensation  to  be  so  paid  limited  to 
the  sum  which  the  law  requires  to  be  paid  as  compensation 
for  injuries  to  property  arising  from  a  lawful  taking  of  land 
for  a  public  use.  Childs  v.  Newport,  70  Vt.  66,  39  Atl.  627; 
Jones  V.  New  Orleans,  etc.,  Co.,  70  Ala.  227.  If  tbe  act  of 
1895  and  the  agreement  under  it,  both  of  which  are  given  in 
fall  in  the  case  of  Mooney  v.  Clark,  69  Conn.  241,  37  Atl.  506, 
are  valid,  and  the  acts  of  tbe  defendant  were  in  accordance 
with  the  provisions  of  such  act  and  agreement,  tbe  defend- 
ant cannot  be  treated  as  a  trespasser  in  any  other  sense  than 
that  it  must  compensate  the  owner  of  property  lawfully  taken 
or  injured  in  the  prosecution  of  a  public  work,  and  that  such 
compensation  may  be  recovered  in  an  action  at  law  in  the 
nature  of  the  common-law  action  of  trespass  or  trespass  on 
the  case. 

By  the  act  of  1895  and  the  agreement  referred  to,  the  duty 
and  expense  of  removing  the  grade  crossings  in  Bridgeport 
were  imposed  by  the  state  upon  the  defendant  railroad  com- 
pany and  the  city  of  Bridgeport.  Concerning  that  act  and 
agreement  this  court  said  in  Mooney  v.  Clark,  69  Conn.  241, 
37  Atl.  506,  at  page  256,  69  Conn.,  page  S09,  37  Atl.:  ''The 
Legislature,  having  determined  that  the  grade  crossings  of  the 
various  streets  in  that  city  constitute  a  nuisance  dangerous  to 
life,  has  proceeded  in  the  way  pointed  out  in  the  resolution 
and  agreement  to  compel  the  city  and  the  railroad  company 
to  become  the  owners  of  new  highways  and  new  railroads  to 
accomplish  that  end,  has  determined  who  shall  do  the  work 
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and  wbo  shall  pay  the  expenses*  and  is  doins  this  tbrongb 
the  instramentality  of  the  persons  named  in  the  resolntiOD 
and  the  railroad  commissioners.  *  *  *  Jbis  govern- 
mental act  does  not  increase  or  diminish  the  assets  of  the 
city  or  of  the  railroad."  Manifestly,  this  duty  was  thus 
placed  upon  these  two  corporations  because  the  powers, 
duties,  and  liabilities  granted  and  imposed  upon  them,  re- 
spectively, by  their  charters,  concerning  the  construction  and 
operation  of  railroads,  and  the  opening,  repairing,  and  dis- 
continuing of  streets,  and  the  payment  of  damages  to  persons 
whose  property  might  thereby  be  taken  or  injured,  rendered 
them  the  most  suitable  agencies  for  the  performance  of  this 
work.  The  charter  of  each  corporation  authorized  it  to  take 
land  for  public  purposes,  made  it  liable  to  pay  damages  aris- 
ing to  persons  whose  property  was  so  taken,  and  provided  for 
the  appraisal  and  prepayment  of  such  damages.  In  behalf 
of  both  these  corporations  the  railroad  company  was  required 
by  the  terms  of  the  agreement  to  do  the  work  of  construc- 
tion, grading  of  tracks  and  streets,  etc.,  both  upon  its  own 
land  and  upon  the  highways  afiected  by  the  plans,  and  was 
given  the  full  use  of,  and  the  right  to  temporarily  close,  such 
streets  or  portions  of  streets  as  might  be  necessary  for  the 
convenient  prosecution  of  the  work.  The  Act  of  1895  itself 
provides  for  the  taking,  by  the  railroad  company  or  the  city» 
of  land,  or  any  interest  therein,  deemed  necessary  for  the 
carrying  out  of  the  work  in  any  and  all  particulars  in  the 
manner  provided  by  statute  for  the  taking  of  land  for  railroad 
purposes;  and  the  provision  in  the  agreement  for  the  pay- 
ment of  the  cost  of  the  entire  work  expressly  includes  dam- 
age for  the  taking  of  land,  and  all  damage  to  property 
resulting  from  a  discontinuance  of  streets  or  parts  of  streets; 
but  neither  the  resolutibn  nor  the  agreement  contain  any 
express  provision  for  the  prepayment  of  the  damages  which 
might  result  to  adjoining  landowners  from  such  temporary 
taking  of  a  highway  for  railroad  purposes  as  might  be  found 
necessary  in  the  prosecution  of  said  work. 

It  is  evident  that  the  real  injuries  complained  of  in  this 
action  are  those  resulting  from  depriving  the  plaintiffs  of  their 
right  of  access  to  the  adjoining  land,  ''which,  to  the  extent 
that  the  street  was  a  necessary  and  convenient  means  of 
access  to  his  lot,  was  as  much  a  valuable  property  right  as 
the  lot  itself''  (Indiana,  etc.,  R.  Co.  v.  Eberle,  no  Ind.  543, 
II  N.  E.  467,  59  Am.  Rep.  225),  rather  than  the  injury  to  the 
land  itself  already  dedicated  and  used  as  a  highway,  and 
along  the  south  side  of  which  the  railroad  so  temporarily 
moved  into  the  highway  had  been  operated  for  many  years. 
Our  Constitution  does  not  expressly  provide  for  the  prepay- 
ment of  the  compensation  for  land  taken  for  a  public  use. 
Whether,  under  our  Constitution,  the  Legislature  may 
authorize  the  taking  of  land  for  a  public  use  without  the 
prepayment  of  compensation  for  the  permanent  consequential 
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injaries  arisiog  tberefrom  to  the  owners  of  adjoining  land,  is 
a  question  which  has  been  raised  in  several  cases  in  this 
state*  but  not  decided.  Hooker  ▼.  New  Haven  &  N.  Co., 
15  Conn.  312-326;  Plait  v.  Milford,  66  Conn.  320-335,  34  Atl. 
82;  Gilpin  V.  Ansonia,  68  Conn.  72-79,  35  Atl.  777.  It  is, 
however,  held  in  the  last  case  cited  that  the  sum  payable  ''for 
damages  sustained  by  the  owner  of  adjoining  land  by  reason 
of  a  change  of  grade  in  the  highway  does  not  represent  com- 
pensation for  the  'taking  of  property'  within  the  meaning  of 
the  Constitution."  The  provisions  of  the  respective  charters 
of  the  railroad  company  and  the  city  as  to  the  appraisal  and 
payment  of  damages  before  occupying  land  taken  for  a  pub- 
lic use  are  rather  applicable  to  a  permanent  taking  of  ur  in- 
jury to  property,  or  at  least  to  a  taking  or  injury  the  extent 
of  which,  and  the  amount  to  be  paid  ^s  compensation  for 
which,  may  be  ascertained  with  a  reasonable  degree  of  cer- 
tainty beforehand,  than  to  some  possible  temporary  taking 
in  the  prosecution  of  a  public  work,  and  possible  temporary 
resulting  injuries  to  property  not  taken.  The  use  by  the  de- 
fendant from  which  the  injuries  resulted  in  the  present  case 
was  of  a  highway,  was  a  temporary  use,  was  of  uncertain 
duration,  and  the  extent  and  character  of  the  injury  which 
might  result  therefrom  to  the  owners  of  property  not  taken 
was  therefore  uncertain,  and  was  such  as  is  generally  not  re- 
quired to  be  preappraised  and  prepaid.  Great  Falls  Mfg.  Co. 
V.  Garland  (C.  C.)  25  Fed.  521;  Orr  v.  Quimby,  54  N.  H. 
590;  Denver,  etc.,  R.  Co.  v.  Domke.  11  Colo.  247,  17  Pac. 
777;  Spencer  v.    Point  Pleasant  R.  Co.,  23  W.  Va.  406. 

It  is  admitted  in  the  plaintifis'  brief  that  the  damages  they 
seek  to  recover  are  such  that  they  could  not  have  been  ascer- 
tained and  appraised  beforehand  upon  condemnation  pro- 
ceedings. While  the  purposes  of  this  case  do  not  require  us 
to  hold  that  it  was  within  the  power  of  the  Legislature  to 
authorize  this  work  to  be  performed  by  these  agents  without 
prepaying  that  damage  for  which  they  were  to  be  held  liable, 
resulting  from  such  temporary  occupancy  of  highways  by  a 
railroad  as  might  be  found  necessary  in  prosecuting  the 
work,  we  are  clearly  of  the  opinion  that  such  occupancy  of 
North  Railroad  avenue  without  a  preappraisal  and  payment 
of  such  damages  does  not  render  the  defendant  such  a  forci- 
ble trespasser  that  it  is  to  be  subjected  to  any  greater  lia- 
bility in  damages  in  this  action  than  it  would  have  been  had 
the  damages  been  appraised  and  paid  before  the  street  was 
so  occupied.  The  rule  of  damages  to  be  applied  in  this  case 
is  the  same  as  that  which  would  have  governed  in  an 
appraisal  of  the  damages  in  condemnation  proceedings — just 
compensation  for  the  injuries.  Nicholson  v.  New  York  & 
N.  H.  R.  Co.,  22  Conn.  74-78,  56  Am.  Dec.  390;  Aldis  v. 
Union,  etc.,  R.  Co.,  203  III.  567,  68  N.  E.  95;  Davenport, 
etc.,  R.  Co.  V.  Sinnet,  iii  111.  App.  75.  That  the  trial  court 
did  not  apply  this  rule,  and  that  it  considered  the  question  of 
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damages  from  a  wrong  standpoint,  and  to  the  prejudice  of 
the  defendant's  rights,  appears  from  the  language  of  the 
memorandum  of  decision  and  from  the  amount  of  damages 
awarded  in  comparison  with  the  full  value  of  the  plaintifis' 
entire  property.  Regarding  the  rule  of  damages  when  prop- 
erty is  taken  for  a  public  use  it  was  said  in  Piatt  v.  Milford, 
66  Conn.  320,  332,  34  Atl.  82,  84,  which  was  an  action  by  the 
owner  of  land  adjoining  a  highway  to  recover  special  dam- 
ages for  a  permanent  injury  to  his  property  caused  by  a 
change  ol  grade  of  the  street:  Such  damage  'includes  the 
diminution  in  the  market  value  of  the  land  caused  by  the 
alteration,  to  be  determined  by  considering  everything  by 
which  that  value  is  legitimately  afiected,"  and  that  changes 
reasonably  necessary  to  prevent  or  modify  the  reduction  in 
the  salable  value  of  the  property  are  properly  considered  in 
estimating  the  present  immediate  damage.  In  Holley  v. 
Torrington,  63  Conn.  426-432,  28  Atl.  613,  61;,  which  was  an 
action  of  the  same  character  as  that  last  cited,  the  court 
said:  ''The  special  damage  to  the  plaintiff's  land  could  be 
determined  only  by  considering  everything  by  which  its  value 
would  be  affected."  Bradley  v.  New  York  &  N.  H.  R.  Co., 
21  Conn.  293,  was  an  action  for  damages  for  a  permanent  in- 
jury caused  by  the  raising  of  an  embankment  as  an  approach 
to  a  bridge  over  defendant's  railroad  in  a  highway  in  front  of 
plaintiff's  land  and  blacksmith  shop,  and  thereby  interfering 
with  his  access  to  the  street.  The  court  said  (page  309): 
^'He  [the  plaintiff]  does  not  complain  that  his  property  baa 
been  taken  from  him,  or  appropriated  to  the  use  of  the  de- 
fendant, but  that  his  enjoyment  of  it  is  materially  and  in- 
juriously impaired  by  their  acts.  He  retains  his  land,  but 
its  value  is  diminished  by  those  acts."  And  in  speaking  of 
the  damages  which  may  be  recovered  (page  311):  ''We  do 
not  intend,  however,  to  include  merely  fanciful  or  specula- 
tive damages,  but  only  those  of  an  actual,  substantial,  defi- 
nite, and  appreciable  character."  This  case  was  cited  as 
determining  the  liability  of  the  railroad  company  in  the  case 
of  Burritt  v.  City  of  New  Haven  &  New  Haven  &  N.  Co.,  42 
Conn.  174-195.  Nicholson  v.  New  York  &  N.  H.  R.  Co.,  22 
Conn.  74.  56  Am.  Dec.  390,  was  an  action  for  damages  for  an 
injury  of  a  similar  character  to  that  described  in  the  Bradley 
Case.  In  discussing  the  question  of  whether  the  damages 
awarded  were  excessive,  the  court  said:  "The  rule  of  dam- 
ages, as  given  in  the  defendant's  charter,  is  a  rational  and 
just  rule.  When  the  damages  are  assessed  by  freeholders 
appointed  for  this  purpose  in  the  manner  prescribed  by  the 
charter,  they  are  to  inquire  into  the  extent  of  them,  and  they 
are  to  assess  just  damages  to  the  person  or  persons  whose 
real  estate  may  be  taken  or  injured."  And,  further,  that  the 
rule  which  would  have  been  the  rule  for  the  freeholders  in 
making  the  assessment  was  the  rule  to  be  applied  in  that 
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These  cases  show  that  it  is  the  purpose  of  the  law  that  the 
owner  of  property  adjoining  a  highway  taken  or  occupied  for 
a  public  use  shall  receive  just  compensation,  not  only  for  his 
property  actually  taken  or  occupied  in  the  highway,  but  also 
for  the  injuries,  if  any,  to  his  property  adjoining  the  high- 
way, which  are  the  natural  and  proximate  consequences  of 
such  taking  or  occupation;  and  that  the  diminution  in  value 
of  the  property  taken  or  injured,  to  be  included  in  the  dam- 
ages, is  to  be  determined  by  considering  everything  by 
which  such  value  is  legitidiately  affected.  The  rule  of  dam- 
ages applied  in  these  cases  and  in  most  of  those  cited  by 
counsel  was  the  rule  applicable  to  a  taking  or  injury  which 
is  or  may  be  permanent,  and  was  applied  in  actions  to  re- 
cover either  full  compensation  for  such  permanent  injury  or 
compensation  up  to  the  time  of  the  commencement  of  the 
action  for  a  continuing  injury.  For  the  injury  to  land  in  such 
cases  the  diminution  in  market  value  is  generally  the  rule  of 
damages  applied,  because  it  is  generally  a  fair  measure  of 
the  loss  sustained,  whether  the  owner  is  compelled  to  abandon 
the  injured  property,  or  to  use  it  in  its  impaired  condition, 
or  to  restore  it  to  its  former  condition.  In  the  present  case 
both  the  taking  and  the  injury  were  temporary,  and  it  was 
understood  they  would  be,  when  the  street  was  first  closed, 
and  the  occupation  of  the  highway  and  the  injury  occasioned 
thereby  bad  ceased  before  suit  was  commenced,  and,  it  may 
be  added,  the  liability  of  the  defendant  is  not  limited  to  the 
payment  of  damages  to  realty,  the  language  of  its  charter 
being  that  it  shall  ''pay  all  damages  that  may  arise  to  any 
person  or  persons,"  and  that  the  damages  to  be  assessed  are 
^'just  damages  to  the  person  or  persons  whose  real  estate 
shall  be  taken  or  injured."  If  the  plaintiffs  had  used  these 
premises  merely  as  a  place  of  residence  or  for  the  purpose  of 
renting  them,  their  loss  as  owners  of  property  so  used  or 
tented  would  probably  be  fairly  measured  by  the  market 
rental  value,  or  the  diminution  in  such  rental  value,  during  the 
time  they  were  so  deprived  of  access.  But  where  premises 
are  used  for  manufacturing  or  business  purposes,  and  have 
been  constructed  for  or  adapted  to  such  use,  and  for  that 
purpose  have  been  furnished  with  expensive  fixtures, 
machinery,  and  appliances,  and  a  permanent  and  profitable 
business  has  been  established  at  that  place,  compensation  for 
the  diminution  in  the  market  value  of  the  premises  or  in  the 
mere  rental  value  during  the  period  of  interrupted  access  is 
not  just  compensation  for  the  injury  caused  by  temporarily 
depriving  the  owner  of  the  right  of  access.  When  the  owner 
is  making  such  a  use  of  the  land,  it  is  that  use  of  which  he 
is  temporarily  deprived,  and  for  the  loss  of  or  injury  to  which 
he  is  entitled  to  compensation.  St.  L.  V.  &  T.  H.  R.  Co.  v. 
Capps,  67  III.  607-513;  St.  L.  J.  &  S,  R.  Co.  v.  Kirby,  104 
111-  345;  Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  127; 
Western  P.  R.  Co.  v.  Hill,  56  Pa.  46a 

It  would  be  unjust  to  the  defendant  to  hold  it  liable  for 
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the  diminution  in  market  value  of  the  premises  alter  the 
street  was  closed  upon  the  theory  that  it  was  to  remain  per* 
manently  closed,  it  might  be  unjust  to  hold  the  defendant 
liable  for  the  entire  expense  which  might  have  been  required 
in  order  to  restore  the  right  of  access  after  the  street  bad 
been  closed,  so  that  the  premises  could  be  used  as  they  had 
been  before  the  interruption,  since  an  attempt  to  do  so  might 
have  been  unreasonable  under  the  circumstances^  and  such 
expense  might  have  equaled  the  full  value  of  the  premises 
which  at  the  end  of  the  temporary  interruption  were  to  be 
restored  to  the  plaintiffs  in  their  former  unimpaired  condi* 
tion.  It  might  be  unjust  to  hold  the  defendant  liable  for  the 
loss  or  expense  incurred  in  continuing  to  conduct  their  busi- 
ness in  the  manner  they  did;  and  it  might  l\e  equally  unjust 
to  allow  the  plaintiffs  only  the  market  rental  value  of  the 
premises  during  the  period  of  the  interrupted  access,  as 
compensation  for  the  injury  which  they  must  necessarily 
have  sustained  either  by  suspending  business  entirely  during 
that  period,  or  by  using  the  premises  in  their  impaired  con* 
dition  as  well  as  they  could,  or  by  moving  their  business  to 
some  other  place.  The  law  does  not  point  out  the  particular 
course  which  the  plaintiffs  should  have  pursued,  but  it  does 
require  that  their  conduct  should  have  been  reasonable,  both 
in  protecting  themselves  from  injury  and  in  diminishing  the 
loss  for  which  the  defendant  might  be  liable.  The  reasons* 
ble  value  of  the  use  of  the  premise  s  to  the  plaintiffs  for  the 
purposes  of  the  business  for  which  they  were  using  them  is 
the  value  for  the  the  diminution  of  which,  caused  by  such 
temporary  interruption  of  access,  the  plaintiffs  are  entitled  to 
compensation. 

In  determining  the  diminution  of  such  value  the  court 
should  consider  the  reasonably  necessary  loss  to  the  plaintiffs 
in  their  said  business,  caused  by  such  interruption  of  access, 
including  actual  loss  of  trade  and  loss  of  profits  necessarily 
caused  thereby,  and  the  reasonably  necessary  additional  labor 
and  expense  required  to  prevent  further  such  loss.  Norwalk 
V.  Blanchard,  56  Conn.  461-464,  i6Atl.  242;  Piatt  v.  Milford» 
66  Conn.  320-334.  34  Atl.  82;  Pittsburgh,  etc.,  R.  Co.  v. 
Vance.  115  Pa.  326,  8  Atl.  764;  Driver  v.  Western  Union  R. 
Co.,  32  Wis.  569,  14  Am.  Rep.  726.  From  the  facts  before 
us  it  is  difficult  to  see  bow  the  items  allowed  by  the  trial 
court  of  $2,316.98 ''for  extra  team  and  help'' and  $2,232.28 
''extra  price  paid  for  beef  and  pork,"  exceeding  in  amount  as 
they  do  the  full  value  of  the  premises,  can  be  regarded  as 
reasonably  necessary  expenses,  to  such  amount,  for  the  pur* 
pose  above  stated.  We  assume  they  were  allowed  to  that 
amount  upon  the  view  taken  by  the  trial  court  that  the  de- 
fendant was  to  be  regarded  as  a  mere  trespasser.  In  addi* 
tion  to  the  diminution  in  value  of  the  use  of  the  premises  the 
plaintiffs  are  entitled  to  compensation  for  such  damages  to 
their  premises  and  to  their  goods,  and  necessary  expense  in* 
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carred  in  saving  them  from  further  damage,  not  included  in 
the  dimination  in  value  of  the  use  of  the  premises,  as  may 
be  proved  to  have  been  caused  by  the  defendant's  acts,  and 
which  they  could  not  have  avoided  by  the  use  of  reasonable 
care  and  forethought. 

The  view  we  have  taken  of  this  case  renders  a  new  trial 
necessary. 

Error,  and  new  trial  granted.  The  other  Judges  con- 
curred. 


LOUISVILLE  A  N.  R.  CO.  v.  SMITH. 
(Supreme  Court  of  Alabama,  July  21,  1904.) 

[37*  So.  Rep.  490.] 

Trespass— Right  of  Action. 

One  rightfully  in  possesaion  of  land,  whether  having  the  lepral  title  or 
not,  may  properly  sue  for  a  trespass  thereon. 

Railroad  Right  of  Way — Permission  of  Owner— Interests  Acquired. 

Where  a  railroad  company,  authorized  by  its  charter  (Laws  1853,  p. 
298)  to  acquire  **land  for  the  track  of  said  road  not  to  exceed  150  feet 
wide,"  built  its  road  over  land  by  mere  pernfission  of  the  landowner, 
the  company  acquired  no  rights  in  the  land  outside  of  the  embankment 
of  the  roadbed. 

Trespass— Mitifcation  of  Damag^es — Advice  of  Counsel. 

Evidence  of  advice  of  counsel,  in  mitigation  of  damages,  in  an  ac- 
tion for  trespass  on  land,  is  properly  excluded,  where  it  does  not  show 
that  the  advice  was  based  on  the  facts  in  the  case. 

Same — Malice — Exemplary  Damages— Defenses — Necessary  for  Main- 
tenance of  Railroad. 
Where  the  evidence  in  an  action  for  trespass  on  land  showed  that  the 
trespass  was  in  disregard  of  a  written  protest  by  the  landowner,  and 
without  any  offer  by  defendant  to  make  compensation,  the  fact  that 
the  acts  constituting  the  trespass  were  necessary  for  the  proper  mainte- 
nance of  defendant's  railroad  did  not  require  the  withdrawal  from  the 
jury  of  the  questions  of  malice  and  exemplary  damages. 

Harmless  Error. 

The  striking  out  of  a  special  plea,  even  if  error,  is  harmless,  where 
nothing  could  have  been  shown  under  it  which  was  not  available  under 
the  general  issue,  which  was  pleaded. 

Appeal  from  Circuit  Court,  Limestone  County;  Osceola 
Kyle,  Judge. 

Action  for  trespass  on  land  by  Elizabeth  Smitb  against  the 
Louisville  &  Nashville  Railroad  Company.  From  a  judg-. 
ment  for  plaintifi,  defendant  appeals.     Affirmed. 

This  action  was  brought  by  the  appellee;  Elizabeth  Smitb, 
against  the  Louisville  &  Nashville  Railroad  Company,  to  re- 
cover damages  for  the  alleged  willful,  wanton,  and  malicious 
trespass  upon  lands  belonging  to  the  plaintifi;  the  damages 
claimed  in  the  complaint  being  $1,999.  The  trespass  com- 
plained of  was  the  cutting  of  a  ditch  over  part  of  the  lands 
which  abutted  upon  and  adjoined  the  railroad  track  occupied 
by  the  defendant.  The  defend^Lut  pleaded  the  general  issue, 
and  a  special  plea  (No.  2)  in  which  it  set  up  the  fact  that  the 
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ditch  was  cut  upon  the  land  which  was  within  what  the  de- 
fendant's predecessors  had  the  right  to  use  (or  a  right  of 
way,  and  that  the  defendant  was  the  lessee  of  the  railroad 
company  which  had  this  right  granted  it  by  its  charter. 
The  pJaintifi  moved  to  strike  this  special  plea  from  the  file 
because  it  set  up  nothing  more  than  the  general  issue.  The 
court  granted  this  motion  and  struck  said  plea  from  the  file, 
and  to  this  ruling  the  defendant  duly  excepted.  The  canse 
was  tried  upon  issue  joined  upon  plea  of  the  general  issue. 
On  the  trial  of  the  case  the  following  facts  were  shown : 
The  lands  upon  which  the  ditch  was  cat  were  claimed  and 
occupied  by  the  plaintiff,  who  was  the  widow  of  one  Aaron 
Smith.  That  said  Aaron  Smith  died  in  1884,  after  having 
been  in  possession  of  and  having  lived  upon  said  lands  since 
1850.  After  his  death  the  premises  were  set  apart  to  his 
widow  as  a  homestead,  since  which  time  she  bad  lived  there, 
and  had  been  in  unqestioned  possession.  From  the  building 
of  the  railroad  until  his  death  her  husband  had  cultivated  the 
land  up  to  the  foot  of  the  embankment,  and,  up  to  two  or 
three  years  before  the  trespass,  plaintiff  maintained  a  fence 
at  the  foot  of  the  embankment.  In  1853  the  Legislature  of 
Alabama  chartered  the  Tennessee  &  Alabama  Central  Rail- 
road Company  (Laws  1853,  p.  298),  and  authorized  it  to  build 
a  road  from  Decatur  to  the  Tennessee  state  line.  The  Ten- 
nessee Legislature  at  about  the  same  time  chartered  the 
Tennessee  &  Alabama  Railroad  Company  and  the  Central 
Southern  Railroad  Company,  and  authorized  the  first  named 
to  build  a  road  from  Nashville  to  Columbia,  and  the  latter  to 
build  from  Columbia  to  the  Alabama  state  line,  to  connect 
with  the  Tennessee  &  Alabama  Central  Railroad  Company. 
Said  companies  completed  and  put  into  operation  their  sev- 
eral roads  about  1859  or  i860.  In  1865  or  1866,  under 
authority  of  the  Legislatures  of  Alabama  and  Ten- 
nessee, the  said  three  railroad  companies  consolidated 
their  roads,  and  became  the  Nashville  &  Decatur  Rail- 
road Company.  In  1871  the  Louisville  &  Nashville 
Railroad  Company  leased  the  said  properties  for  30 
years,  and  have  since  ''held,  controlled  and  operated''  same. 
In  1899  another  fease  was  executed  to  the  defendant  com- 
pany, by  the  Nashville  &  Decatur  Railroad  Company, 
leasing  ''all  its  roadbed,  easements,  properties,  depots,  fran- 
chises and  railroad  belongings  of  every  kind  and  character 
for  a  period  of  nine  hundred  and  ninety-nine  years."  The 
defendant  alleged  that  it  did  not  know  whether  the  original 
company  or  its  successors  ever  secured  from  the  owners  of 
the  land  through  which  the  road  was  built  any  conveyance  of 
any  land  for  its  right  of  way  through  the  disputed  premises, 
but  the  company  built  its  road  by  the  license  or  let  of  the 
original  owners.  The  company  had  not  assumed  or  taken 
possession  of  the  premises  in  dispute,  east  or  west  from  the 
embankment;  had  not  exercised  any  control  over  the  premises 
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in  dispute  antil  the  time  of  the  alleged  trespass.  The  plain- 
tiff served  notice  on  the  agent  of  the  defendant  not  to  tres- 
pass in  any  way  upon  said  property,  after  which  defendant 
dug  a  ditch  on  plaintiff's  land,  about  3  feet  wide  and  300  feet 
long,  which  was  necessary  for  the  proper  maintenance  and 
operation  of  said  road.  The  charter  of  the  company  author- 
ized it  to  contract  for  and  receive  conveyances  for  land  for 
said  road,  not  to  exceed  150  feet  in  width,  and,  when  the 
price  could  not  be  agreed  upon,  the  sheriff,  upon  application, 
should  summon  a  jury  to  assess  damages. 

The  bill  of  exceptions  contains  the  following  recital  as  to 
the  proof  of  the  advice  of  counsels:  'V].  W.  Judd  was  then 
examined  as  a  witness  for  the  defendant,  and  testified  that 
be  lived  in  Nashville,  Tenn.,  and  was  a  lawyer  by  profession, 
and  had  been  a  practicing  attorney  for  more  than  thirty 
years,  and  was  now,  and  had  been  for  several  years  past,  the 
assistant  district  attorney  for  the  Louisville  &  Nashville  Rail- 
road Company  for  Tennessee,  and  Nashville  &  Decatur  Di- 
vision in  Alabama.  He  was  then  asked  this  question: 
'State  whether  or  not  you  advised  the  officials  o(  the  Louis- 
ville &  Nashville  Railroad  Company,  whose  duty  it  was  to 
maintain,  operate,  and  keep  in  repair  that  part  of  defendant's 
roadbed  running  through  the  land  described  in  plaintiff's 
complaint,  that  they  had  the  right  to  enter  upon  said  lands, 
not  exceeding  75  feet  from  the  center  lane  of  the  track  on  each 
side,  for  the  purpose  of  doing  necessary  work  in  order  to 
maintain,  repair,  and  operate  the  defendant's  road?'  The 
plaintiff  objected  to  this  question  because  it  called  for  illegal, 
irrelevent,  and  immaterial  evidence,  and  the  court  sus- 
tained said  objection,  to  which  action  of  the  court  the  de- 
fendant then  and  there,  in  open  court,  excepted."  The 
other  facts  of  the  case  necessary  to  an  understanding  of 
the  decision  on  the  present  appeal  are  sufficiently  stated  in  the 
opinion.  The  defendant  requested  the  court  to  give  to  the 
jury  the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked:  ''(i)  If 
the  jury  believe  the  evidence,  they  will  find  for  the  defend- 
ant. (2)  I  charge  you,  gentlemen  of  the  jury,  that,  under 
the  undisputed  facts  of  this  case,  the  plaintiff  can  only  re- 
cover nominal  damages."  There  were  verdict  and  judgment 
for  the  plaintiff,  assessing  her  damages  at  $i,opo.  The  de- 
fendant appeals,  and  assigns  as  error  the  several  rulings  of 
the  trial  court  to  which  exceptions  were  reserved. 

Jno.  B.   Keeble,  John   W.  Judd,  and   Harris  &  Oyster,  (or 
appellant. 
Thos.  C.  McClellan,  for  appellee. 

SHARPE,  J.  In  the  statement  of  facts  agreed  on  it  is  re- 
cited that  plaintiff,  ''and  those  through  whom  she  claims, 
have  been,  and  were  at  the  time  of  the  said  alleged  trespass, 
and  for  twenty  years  prior  thereto,  exercising  acts  of  owner- 
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ship  and  control  by  cultivation  and  otherwise,  under  claim 
of  right  and  ownership,  of  the  premises  on  which  the  said 
alleged  trespass  is  charged  to  have  been  committed,  and  up  to 
the  foot  of  the  embankment  of  the  railroad  track."  By  a 
witness  it  was  shown  that  plaintiff's  husband,  to  whose  pos- 
session she  sucreeded,  occupied  the  land  from  about  i8$o  until 
his  death,  in  1884.  when  her  possession  commenced  under  an 
allotment  of  homestead.  Prima  facie,  these  facts  show  that, 
at  the  time  of  the  act  complained  of,  plaintiff  was  in  right- 
ful possession  of  the  premises  mentioned.  The  rightful  pos- 
sessor of  land,  whether  having  the  legal  title  or  not,  may 
properly  sue  for  a  trespass  thereto.  Boswell  v.  Carlisle,  70 
Ala.  247;  L.  &  N.  R.  Co.  v.  Hall,  131  Ala.  161,  32  South. 
603. 

The  act  complained  of  was  the  digging  of  a  ditch  by  de- 
fendant a  few  feet  from  the  embankment  of,  and  within  36 
feet  of  the  center  of,  a  railroad  leased  to  and  operated  by  de- 
fendant. The  railroad  was  completed  about  the  year  1859 
or  i860,  and  was  built  under  a  charter  granted  by  an  act  of 
the  Legislature  passed  in  I8S3  (Laws  i8S3.  P-  298)  to  the 
Tennessee  &  Alabama  Central  Railroad  Company,  which  act 
provided,  among  other  things,  for  the  acquirement  by  that 
company,  by  contract  or  by  condemnation  proceedings,  of 
'Mand  for  the  track  of  said  road,  not  to  exceed  one  hundred 
and  fifty  feet  wide.''  Apparently,  by  virtue  of  its  lease  and 
sundry  transactions  preceding  it,  defendant  was  at  the  time 
of  the  alleged  trespass  entitled  to  use  the  railroad  and  all 
rights  of  way  which  were  thereto  appurtenant,  and  those 
rights  it  sets  up  as  a  defense  to  this  action.  The  facts  show 
the  work  of  digging  was  necessary  to  the  proper  maintenance 
of  the  road;  that  before  its  commencement  neither  defend- 
ant, nor  any  of  its  predecessors  in  right,  had  ever  exercised 
or  sought  to  exercise  any  act  of  ownership  or  control  over 
the  land  at  that  point  adjacent  to,  and  not  covered  bv,  the 
road  embankment.  From  the  agreed  statement  we  quote 
that  defendant  ''does  not  know  whether  the  original  rail- 
road company,  the  Tennessee  &  Alabama  Central  Railroad 
Company,  or  any  of  its  successors  in  title,  ever  secured  from 
the  owners  of  the  lands  through  which  the  road  was  otiginally 
built,  at  the  time  it  was  built  or  thereafter,  any  conveyance 
of  the  land  for  its  right  of  way  through  said  premises  in  dis- 
pute, nor  whether  there  was  any  condemuation  proceedings, 
as  authorized  by  the  charter,  of  a  right  of  way  through  said 
premises  in  dispute,  but,  on  the  contrary,  the  company  built 
its  railroad  through  said  premises  either  by  the  license  or  let 
of  the  original  owners,  whoever  they  may  have  been,  and 
has  from  that  time  until  now,  as  aforesaid,  claimed,  owned, 
and  operated  its  railroad  through  said  premises." 

The  ''license  or  let"  upon  which  the  main  defense  is  thus 
rested  does  not  appear  to  have  amounted  to  more  than  per- 
mission or  leave  eiven  by  the  landowners  "for  the  building 
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of  the  road  tbroDgb  the  premisea. ' '  A  license  not  coupled  with 
a  ffraot  or  contract  cannot  operate  to  convey  land  or  to  create 
an  eaaement.  Hicks  Bros.  v.  Swift  Creek  Mill  Co.,  133  Ala. 
411,  31  South  947,  $7  L.  R.  A.  720,  91  Am.  St.  Rep.  38; 
Wash,  on  Easements,  6;  East  Jersey  Iron  Co.  v.  Wright,  32 
N.  J.  Eq.  249;  18  Am.  &  Eng.  Ency.  Law,  1128. 

Cases  there  have  been  in  which  presumptions  were  in- 
dulged favoring  the  existence  of  a  right  of  way  coextensive 
with  the  limits  allowed  therefor  by  statute;  but  such  pre- 
sumptions, if  not  made  against  the  party  entering  in  the 
assertion  of  rights  under  the  statute,  or  in  the  construction  of 
some  conveyance  or  other  contract,  have  usually  been  based 
upon  a  statute  difiering  in  terms  and  effect  from  the  charter- 
ing act  relied  on  by  defendant.  That  act  created  no  right  of 
way;  its  provisions  in  respect  thereto  being  merely  for  the 
acquisition  of  one  within  maximum  limits  of  width,  without 
otherwise  fixing  the  area  wherein  the  same  should  presump- 
tively or  otherwise  exist.  Such  provisions,  though  contained 
in  a  public  statute,  and  a  fortiori  when  in  a  priviate  act,  do  not 
impart  to  a  mere  license  to  build  a  railroad  the  effect  of  pro- 
tecting the  builder  in  the  occupation  or  use  of  lands  not 
taken  in  the  execution  of  the  license,  though  they  be  within 
the  legal  limits  of  width.  Hendrix  v.  Southern  Ry.  Co., 
130  Ala.  205,  30  South.  5q6,  89  Am.  St.  Rep.  27;  Nashville, 
etc.,  R.  Co.  V.  Hammond,  104  Ala.  I9i>  15  South.  935.  See, 
also.  Stein  v.  Burden,  24  Ala.  130,  60  Am.  Dec.  4S3.  This 
road  having  been  completed  and  maintained  on  other  lands 
for  40  years  before  defendant's  entry  thereon,  authority  for 
the  entry  is  not  to  be  presumed  or  inferred  from  the  license 
to  build. 

There  are  authorities  tending  to  support  the  proposition 
that  advice  of  counsel  based  on  a  disclosure  of  the  facts  may, 
in  a  case  such  as  the  one  under  consideration,  be  considered 
in  disproof  of  malice  and  in  mitigation  of  damages,  as  to 
which  see  Sutherland  on  Damages  (3d  Ed.)  §  154;  Shores 
V.  Brooks,  81  Ga.  468,  8  S.  E.  429,  12  Am.  St.  Rep.  332. 
In  Jasper  v.  Purnell,  67  111.  358,  the  court  intimated  that  such 
advice  was  so  available  only  in  cases  of  malicious  prosecu- 
tion. However,  the  question  which  on  the  trial  called  for 
testimony  as  to  advice  of  counsel,  not  having  been  accom- 
panied by  evidence  or  any  ofier  to  produce  evidence  to  show 
the  advice  was  based  on  facts  of  the  case,  was  for  that  rea- 
son, if  for  no  other,  subject  to  objection.  Shores  v.  Brooks 
and  Jasper  v.  Purnell,  supra. 

In  respect  of  the  amount  of  the  verdict,  no  question  is 
raised,  except  by  the  refusal  of  a  charge  professing  to  re- 
strict the  recovery  to  nominal  damages.  For  a  malicious 
trespass,  injurious  to  real  property,  exemplary  damages  may 
be  awarded;  and  the  act  of  intentionally  injuring  such  prop- 
erty, in  known  violation  of  the  possessor's  rights  therein,  is 
evidence  of  malice.     Hicks   Bros.   v.  Swift  Creek  Mill  Co., 
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supra;  Sutherland  oo  Damages  (3d  Ed.)  §  1031;  19  Am.  & 
Eng.  Ency.  Law,  633.  From  the  evidence  the  jary  might 
well  have  found  the  ditching  was  done,  not  inadvertently,  but 
in  intentional  disregard  of  a  written  protest  giving  notice 
of  plaintiff's  rightful  occupation  of  and  claim  to  the  land, 
and  without  any  offer  or  purpose  en  defendant's  part  to  make 
compensation.  From  these  facts  there  might  have  been 
drawn  an  inference  of  malice,  to  which  the  further  fact  that 
the  work  was  necessary  for  the  proper  maintenance  of  the 
road  was  not  opposed  with  such  conclusiveness  as  would  have 
warranted  the  withdrawal  from  the  jury  of  the  questions  of 
malice  and  exemplary  damages. 

The  complaint  avers  and  the  evidence  showed  such  a  viola- 
tion of  complainant's  property  and  property  rights  as  would 
have  entitled  her  to  recover  at  least  nominal  damages,  irre- 
spective of  whether  damages  greater  than  nominal  were 
actually  sustained;  and  in  such  case  the  existence  of  such 
greater  actual  damages  is  not,  under  the  law  as  declared  in 
this  state,  ''an  essential  predicate  to  the  imposition  of  ex- 
emplary damages."  See  Ala.  Great  So.  R.  Co.  v.  Sellers,  93 
Ala.  9,  9  South.  375,  30  Am.  St.  Rep.  17,  and  authorities 
there  cited. 

Both  the  judgment  entry  and  the  bill  of  exceptions  show 
issue  was  joined  alone  on  the  plea  of  the  general  issne.  So 
there  is  nothing  in  the  suggestion  that  plea  2  was  proved.  If 
that  plea  be  treated  as  stricken  out,  yet  the  striking,  even  if 
erroneous,  would  not  be  cause  for  reversal,  since  thereunder 
no  benefit  could  have  been  bad  which  was  not  available  under 
the  general  issue.  The  license  therein  set  up  as  having  been 
given  for  the  building  of  the  road  was  not  in  the  plea  averred 
or  shown  to  have  extended  to  the  taking,  use,  or  occupation 
of  the  land  on  which  the  trespass  was  committed. 

Affirmed. 


SUFFOLK  &  C.  RY.  CO.  v.  WEST  END  LAND  &  IMPROVEMENT 

CO. 

(Supreme  Court  of  North  Carolina,  Dec.  19, 1904.) 

[49  S.  E.  Rep.  350.] 

Eminent  Domain— Value  of  Land — Evidence. 

In  a  proceeding  to  condemn  land,  evidence  to  show  the  value  of  the 
land  by  its  location  and  surroundings  is  admissible. 

Same — Same— Same. 

In  a  proceeding  to  condemn  land  for  a  right  of  way,  a  tax  list  is  inad- 
missible to  show  the  value  of  the  land. 

Condemnation  of  Dedicated  Street  for  Railroad  Right  of  Way— Dam- 
ages. 

Where  a  railroad  condemns  the  whole  of  a  dedicated  street,  the  abut- 
ting owner  is  entitled  to  compensation  for  the  full  value  of  the  land 
taken. 

Appeal  from  Superior  Court,  Pasquotank  County;  Hoke» 
Judge. 
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Special  proceedings  by  the  Sufiolk  &  Carolina  Railway 
Company  against  the  West  End  Land  &  Improvement  Com- 
pany to  condemn  land.  From  a  judgment  (or  defendant  for 
$2,300  damages,  plaintiff  appeals.     AfiBrmed. 

This  is  a  special  proceeding  to  condemn  a  right  of  way  for 
railroad  purposes  through  certain  lands  owned  by  the  defend- 
ant. It  appears  that  the  defendant  bought  about  130  acres  of 
land  adjoining  the  corporate  limits  of  Elizabeth  City,  which 
is  laid  ofi  into  lots  and  streets.  Some  of  the  streets  were 
improved,  while  others  were  not.  Among  the  unimproved 
streets  was  Grice  street,  which  was  condemned  as  an  entirety 
as  a  right  of  way  for  ttie  use  of  the  plaintifi.  and  has  been 
taken  for  such  use.  The  report  of  the  commissioners  does 
not  state  the  length  or  width  of  the  right  of  way,  but  de- 
scribes it  simply  as  ''all  that  certain  strip  of  land  across  the 
lands  of  the  defendant  company  and  known  and  described  as 
'Grice  Street.'  "  The  evidence  and  the  plat  show  that  said 
street  is  50  feet  wide,  including  sidewalks;  that  is,  between 
the  building  lines.  The  sole  issue  was  the  amount  of  dam- 
ages that  the  defendant  was  entitled  to  recover,  which  were 
assessed  by  the  jury  at  $2,300.  There  was  testimony  on  both 
sides.     The  plaintifi  appealed  from  the  judgment  rendered. 

Pruden  &  Pruden  and  E.  F.  Aydlett,  for  appellant. 
Ward  &  Thompson,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case).  The  principles 
involved  in  this  case  are  few  and  well  settled.  Its  determina- 
tion really  depends  more  upon  the  weight  given  to  the  testi- 
mony, and  that  has  been  settled  by  the  verdict  of  the  jury. 
The  first  exception  is  to  the  admission  of  the  following  testi- 
mony given  by  a  witness  for  the  defendant:  "There  is  a 
street  two  blocks  away,  parallel  to  the  one  down  which  the 
railroad  runs,  which  has  been  improved  at  considerable  ex- 
pense, having  been  paved  with  brick,  and  on  this  street  sev- 
eral residences  of  good  size  and  quality  have  been  erected. 
The  said  improved  street  and  the  street  covered  by  the  right 
of  way  of  the  railroad  are  parts  of  the  same  tract  of  land, 
belonged  to  the  defecdant  company,  and  are  near  each  other. 
The  said  improvements  placed  upon  the  property  in  ques- 
tion increase  the  value  of  the  whole  tract.  Cross-streets  con- 
nected the  improved  street  with  Grice  street."  The  record 
states  that  it  was  given  on  cross-examination.  This  is  denied 
by  the  plaintifi.  We  must  assume  the  truth  of  the  record, 
but  it  makes  no  difierence,  as  we  think  the  evidence  was  com- 
petent in  either  event.  It  does  not  come  within  the  prohibi- 
tion of  the  rule  affirmed  in  Rice  v.  Railroad,  130  N.  C.  375,  41 
S.  E.  1031,  following  Warren  v.  Makely,  85  N.  C.  12,  and 
that  class  of  cases.  It  does  nol  seek  to  prove  the  value  of 
one  piece  of  land  by  comparison  with  the  value  of  another, 
but  to  show  its  value  by  its  location  and  surroundings.  It  is 
commo  i  knowledge  that  suburban  property  will  sell  better  if 
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it  is  in  a  good  neighborhood,  near  to  a  macadamized  road, 
and  in  the  immediate  vicinity  of  churches  and  schools.  If 
this  property  is  within  two  squares  of  a  paved  street  and 
close  to  good  bouses,  it  would  necessarily  sell  for  more  than 
if  it  were  far  frcm  any  house,  with  a  mile  of  mudholes  between 
it  and  the  town.  This  seems  to  us  less  a  question  of  law  than 
of  the  natural  and  necessary  effect  of  the  evidence.  The  wit- 
ness had  testified  on  his  direct  examination  that  the  lots  on 
Grice  street  were  worth  $150  on  an  average;  that  the  dam- 
age would  average  at  least  50  per  cent.,  and  would  amount  in 
his  opinion  to  $5,626,  being  an  average  of  $75  per  lot.  On 
cross-examination  he  was  testifying  to  facts  which  tended  to 
show  the  reasonableness  of  the  opinion  he  had  expressed. 
We  do  not  find  any  exception  to  this  evidence  in  the  record, 
but,  as  both  sides  argue  it  under  the  assumption  that  there 
was  an  exception,  we  have  considered  it  in  that  view.  We 
see  no  error  in  its  admission. 

The  second  exception  is  to  the  exclusion  of  the  tax  list 
which  was  offered  by  the  plaintiff  to  show  the  value  of  the 
land  in  question.  It  was  properly  excluded  as  being  clearly 
incompetent  for  the  purpose  for  which  it  was  expressly 
offered.  There  are  cases  in  which  the  tax  lists  have  been 
admitted  as  some  evidence,  though  slight,  of  claim  of  title 
and  of  the  character  of  possession  by  the  party  listing  the 
same.  Austin  v.  King,  97  N.  C.  339,  2  S.  E.  678;  Pasley  v. 
Richardson,  119  N.  C.  449,  26  S.  E.  32;  Barnhardt  v.  Brown, 
122  N.  C.  587,  29  S.  E.  884.  65  Am.  St.  Rep.  725;  Gates  v. 
Max,  125  N.  C.  139,  34  S.  E.  266.  Where  the  mere  listing  of 
the  land  is  the  act  sought  to  be  shown,  the  tax  lists  are  ad- 
missible, because  the  lister  is  the  actor;  but  the  rule  is  essen- 
tially different  where  the  value  of  the  land  is  sought  to  be 
proved  thereby,  because  the  valuation  is  the  act  of  the 
assessors,  and  therefore  res  inter  alios  acta  as  between  the  par- 
ties to  this  proceeding.  As  was  said  by  the  court,  through 
Pearson,  C.  J.,  in  Cardwell  v.  Mebane,  68  N.  C.  485:  '^The 
'tax  lists'  were  not  competent  evidence  to  show  the  value  of 
the  land,  as  the  assessors  were  not  witnesses  in  the  case, 
sworn  and  subject  to  cross-examination  in  the  presence  of  the 
jury.''  In  that  case  the  tax  lists  were  admitted  for  the  pur- 
pose of  proving  the  good  faith  of  the  vendees,  who  were 
charged  with  paying  their  father  an  exorbitant  or  fictitious 
price  for  the  land,  but  cot  for  the  purpose  of  showing  its 
actual  value.  In  Ridley  v.  Railroad,  124  N.  C.  37,  32  S.  E. 
379,  this  court,  speaking  through  Clark,  J.,  says:  ''Acquies- 
cence in  listing  and  payment  of  taxes  by  another  is 
evidence  against  the  party  out  of  possession.  But  the 
tax  valuation  being  placed  on  the  land  by  the  tax 
assessors,  without  the  intervention  of  the  landowner,  no 
inference  that  it  is  a  correct  valuation  can  be  drawn  from  his 
failure  to  except  that  the  valuation  is  too  low.  Such  valua- 
tion was  res  inter  alios  acta,  and  is  not  competent  against 
the  plaintiff." 
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The  third  and  last  exception  is  to  the  followipg  part  of  his 
honoris  charge,  to  wit:  ^^The  jary  would  estimate  the  dam« 
ages,  if  any,  arising  from  the  impaired  value  of  defendant's 
land  caused  by  condemnation  of  plaintiff's  right  of  way; 
would  deduct  therefrom  any  advantages  and  benefits  arising 
from  the  construction  of  plaintiff's  railroad  which  were 
peculiar  to  this  land,  but  not  such  benefits  and  advantages  as 
were  common  to  this  and  the  public  generally;  and,  on 
applying  this  rule,  the  excess,  if  any,  of  the  damages  over 
the  benefits  and  advantages,  would  be  the  amount  to  award 
defendant  in  response  to  this  issue/'  It  is  needless  to  dis- 
cuss this  question,  in  view  of  the  recent  and  well-considered 
case  of  Railroad  v.  Owners  of  Piatt  Lands,  133  N.  C.  266,  4; 
S.  E.  589,  in  which  the  rule  laid  down  in  the  charge  is  ex- 
pressly approved.  In  fact,  the  plaintiff  does  not  seem  to 
question  it  as  a  general  prooosition  of  law,  but  in  its  brief 
explains  the  nature  of  its  objection  in  the  following  words: 
''The  objection  to  the  charge  of  the  court  is  that  the  court 
left  it  with  the  jury  to  estimate  full  damages  for  the  right  of 
way  of  plaintiff.  We  think  this  is  error.  The  street  had 
been  appropriated  for  the  public.  The  property  had  been 
laid  off  in  lots,  and  the  streets  were  necessary  for  the  use  of 
the  lots.  They  are  marked  on  the  plat,  and  the  property  is 
being  offered  for  sale  in  lots,  so  that  the  defendant  owning 
this  property  would  be  entitled  to  damages  by  reason  of  the 
additional  burden  placed  upon  Grice  street,  and  not  for  the 
full  damage  for  the  right  of  way.  Grice  street,  as  shown  by 
the  plat,  is  donated  for  the  use  of  the  public,  being  laid  off  in 
lots,  and  the  defendants  cannot  withdraw  the  right  to  the 
street,  and  do  not  claim  or  desire  to  do  so;  therefore  they  are 
not  entitled  to  the  street  which  they  have  donated  for  the  use 
of  these  lots  and  means  to  sell  them,  and  they  can  only  re- 
cover, by  reason  of  the  ownership  of  the  adjoining  lots,  such 
additional  burden  as  the  right  of  way  for  the  plaintiff,  shall 
place  upon  said  Grice  street.  It  is  admitted  by  both  plain- 
tiff and  defendants  that  where  the  railroad  right  of  way  goes 
is  Grice  street.'*  The  plaintiff  relies  upon  White  v.  Rail- 
road. 113  N.  C.  610,  18  S.  E.  330,  22  L.  R.  A.  627,  37  Am. 
St.  Rep.  639,  and  Hodges  v.  Tel.  Co.,  133  N.  C.  225,  45  S. 
E.  572,  in  support  of  its  contention  that  the  defendant  can  re- 
cover only  for  the  additional  burden  of  the  railroad  right  of 
way.  To  the  same  effect  is  Phillips  v.  Tel.  Co.,  130  N.  C. 
513,  41  S.  E.  1022,  89  Am.  St.  Rep.  868.  We  presume  that 
the  principle  itself  is  not  questioned  by  either  party  to  this 
proceeding,  however  they  may  differ  as  to  its  application. 
In  the  case  at  bar  the  plaintiff  does  not  in  practical  effect  im- 
pose an  additional  burden  upon  the  street,  but  takes  the 
street  itself  from  building  line  to  building  line,  thus  render- 
ing it  useless  as  a  highway,  and  destroying  the  essential  pur- 
pose of  its  dedication.  It  is  stated  in  the  evidence  that  the 
plaintiff  is  digging  up  the  entire  street,  and  that  the  track  is 
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above  the  level  of  the  surroundinfi:  land.  This  will  virtually 
compel  the  owners  to  cut  ofi  from  the  abutting  lots  enough 
land  to  make  a  street  on  each  side  of  the  right  of  way,  which 
wouJd  not  leave  sufficient  depth  for  suburban  lots  in  the  ab- 
sence of  public  sewerage.  Moreover,  under  these  circum- 
stances the  street  would  be  practically  impassable  from  side 
to  side,  and  could  never  be  made  a  handsome  or  convenient 
thoroughfare.  It  is  well  setted  that  the  defendant  is  entitled 
to  recover  not  only  the  value  of  the  land  taken,  but  also  the 
damage  thereby  caused  to  the  remainder  of  the  land.  Even 
if  the  plaintiff  should  not  use  the  entire  right  of  way,  the 
rule  would  be  the  same,  as  it  is  not  what  the  plaintiff  actually 
does,  but  what  it  acquires  the  right  to  do,  that  determines 
the  quantum  of  damages.  If  the  plaintiff  acquires  the  right 
to  use  the  entire  street,  that  land  is,  in  contemplation  of  law, 
just  as  much  taken  for  the  puposes  of  the  easement  as  if  it 
were  filled  with  railroad  tracks.  Of  course,  this  rule  does  not 
apply  to  subsequent  acts  of  tort  not  contemplated  in  the 
original  condemnation.  This  distinction  is  clearly  pointed 
out  in  Railroad  v.  Wicker,  74  N.  C.  220,  and  the  rule  therein 
laid  down  has  been  uniformly  followed  by  this  court.  Brown 
v.  Railroad,  83  N.  C.  128;  Knight  v.  Railroad,  iii  N.  C.  80, 
15  S.  E.  Q29;  Mullen  v.  Canal  Co.,  130  N.  C.  496,  41  S.  E. 
1027,  .61  L.  R.  A.  833.  We  are  somewhat  struck  with  the 
action  of  the  original  commissioners  who  assessed  the  defend- 
ant's net  damages  at  $100,  stating  in  explanation  that  they 
had  estimated  and  deducted  ''the  increased  value  peculiar  to 
part  of  said  abutting  land  that  the  said  railroad  would  bring." 
What  this  increased  value  would  be,  or  how  it  would  be 
brought  about,  they  do  not  state.  The  only  evidence  we  find 
of  any  such  probable  increase  in  value  is  the  statement,  made 
by  both  the  plaintiff's  witnesses,  that  the  railroad  ''opened 
up  the  property  for  factories,  and  increased  the  value  of  the 
same  more  than  the  damages  sustained."  To  destroy  prop* 
erty  for  the  purpose  for  which  the  owners  alone  intend  it, 
and  turn  it  into  factory  sites  when  there  are  no  factories  in 
sight,  is  a  benefit  entirely  too  remote  and  contingent  to  be 
capable  of  present  estimation.  Some  of  us  may  have  heard 
of  factory  sites  before,  and,  as  we  listened  to  the  siren  voice 
of  the  real  estate  agent,  have  seen  lofty  factories  rise  in  the 
air,  pouring  fourth  their  countless  thousands  of  well-paid 
operatives  seeking  to  buy  a  few  choice  lots  in  the  neighbor- 
hood of  Eden.  Perhaps  we  have  revisited  in  after  years  the 
scene  of  once  bright  but  faded  anticipations,  only  to  find  a 
lonely  cow  grazing  in  the  middle  of  Broadway,  or  a  solitary 
pig  pen  standing  as  a  monument  to  buried  hopes.  It  is  due 
to  the  plaintiff's  counsel  to  say  that  they  did  not  press  this 
contention  in  this  court  either  in  brief  or  argument. 

There  is  another  matter  which,  while  not  under  exceptior, 
we  think  deserves  attention.  The  commissioners,  in  their 
report  condemning  the  land,   describe  it  as  follows:    "Did 
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proceed  to  condemn,  and  by  these  presents  do  condemn,  all 
that  certain  strip  of  land  across  the  lands  of  the  defendant 
company,  and  known  and  described  as 'Grice  Street,' for  a 
right  of  way  to  be  used  by  the  plaintiff  company  for  the 
purposes  set  out  in  said  petition/'  It  is  true  the  said  right 
of  way  was  fully  and  correctly  described  in  the  plaintiff's 
petition,  which  referred  to  a  plat  properly  filed;  but  it  seems 
to  us  that,  as  the  easement  is  conveyed  to  the  petitioner  by 
the  report  of  the  commissioners  when  confirmed,  the  said 
easement  should  be  therein  described  as  fully  and  correctly 
as  it  would  be  in  a  grant.  Indeed,  it  might  be  better  if  the 
extent  of  the  easement  were  also  set  out  in  the  judgment  of 
the  court,  although  in  the  present  case  his  honor's  judgment 
could  not  have  been  other  than  it  was  as  the  case  was  pre- 
sented to  him. 
The  judgment  of  the  court  below  is  a£Brmed. 


RICHARDS  V,  OHIO  RIVER  R.  CO. 

(Snpreme  Court  of  Appeals  of  West  Virginia,  Dec.  20,  1904.) 

[49  S.  E.  Rep.  385.] 

Railroad — Negligence — Construction  and  Operation — Subsequent  Pur- 
chase of  Property — Right  to  Damages. 
One  who  purchases  a  lot  near  an  existing  railroad,  and  sustains  dam- 
as^es  from  its  neglig^ent  construction  and  maintenance,  is  not  barred  of 
recovery  of  damag^e  by  reason  of  the  fact  that  the  railroad  had  already 
been  constructed  before  his  purchase. 

Action  for  Nuisance. 
Action  by  one  coming:  to  a  nuisance  for  damag'e  from  it. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wood  County;  L.^N.  Tavenner, 
Judge. 

Action  by  A.  S.  Richards  against  the  Ohio  River  Railroad 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

J.  W.  Vandervort  and  Van  Winkle  &  Ambler,  for  plaintiff 
in  error. 
V.  B.  Archer  and  Wm.  Beard,  for  defendant  in  error. 

BRANNON,  J.  A.  S.  Richards  brought  an  action  against 
the  Ohio  River  Railroad  Company  to  recover  damages  to  a 
house  and  lot  in  Williamstown  from  flood  water  of  the  Ohio 
river,  charging  that  the  negligence  of  the  company 
consisted  in  making  an  embankment  for  its  road  in 
a  street  in  front  of  his  house,  and  failing  to  make 
a  culvert  under  its  road  of  sufficient  capacity  to  allow 
the  flood  water  to  rise  equally  both  sides  of  the  em- 
bankment, causing  the  water  to  dam  up  against  the  embank- 
ment and  flow  over  and  down  from  it  with  heavy  fall  upon  the 
lot,  and  barring  the  outlet  of  the  water  accumulated  in  a  de- 
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pressioD  between  the  embankment  and  the  bill  in  the  snbsid* 
ence  of  tbe  flood  equally  with  the  subsidence  of  the  water  of 
the  river,  causing  tbe  water  to  stand  longer  on  the  lot  than  it 
would  were  the  culvert  larger.  There  was  a  judgment  on 
demurrer  to  evidence  for  the  plaintiff.  The  case  is  similar  to 
the  case  of  Uhl  v.  Ohio  River  Railroad  Company  (decided 
this  term)  49  S.  E.  378.  I  do  not  think  it  necessary,  for  the 
law  governing  the  case,  to  write  an  opinion,  as  the  law  is 
amply  laid  down  in  the  opinion  by  Judge  Po&enbarger  io 
that  case. 

There  is  a  feature  of  this  case  different  from  the  Uhl  Case. 
In  this  case  Richards  purchased  his  property  after  the  railroad 
had  been  constructed.  This  is  merely  mentioned,  but  not  re- 
lied upon  as  a  defense.  No  authority  is  cited  upon  it.  It  is 
not  supposed  the  duty  of  the  company  to  put  in  a  proper  pas- 
sage for  water  was  passed  from  Richards'  grantor  to  him;  but 
the  duty  continued,  from  year  to  year,  as  between  the  com- 
pany and  any  one  owning  the  lot,  it  being  no  less  the  duty  of 
the  company  to  protect  Richards,  though  he  bought  after  the 
construction  of  the  railroad,  than  it  had  been  to  one  owning: 
the  lot  before  and  after  such  construction.  As  the  construc- 
tion and  maintenance  of  the  railroad  was  pursuant  to  law, 
we  cannot  say  that  its  presence  was  per  se  a  nuisance,  but  its 
negligent  constructions  and  maintenance  was  a  private 
nuisance  in  nature  as  to  Richards — the  same,  in  effect,  as  to 
him,  as  if  unauthorized,  because  of  negligence.  The  au- 
thority did  not  authorize  negligence.  It  is  a  private  nuisance 
in  such  case.  Jaggard  on  Torts,  788;  Taylor  v.  Railroad, 
33  W.  Va.  39,  10  S.  £.  29.  He  had  right  to  assume  that 
the  duty  would  be  performed,  and  was  not  in  any  way  bound 
to  refrain  from  buying  a  residence  there  because  the  railroad 
was  already  there.  If  one  comes  to  a  nuisance,  that  does  not 
debar  him  in  legal  proceedings  for  harm  from  it  or  to  restrain 
it.  21  Am.  &  Eng.  Ency.  L.  6qi;  2  Jaggard  on  Torts,  §  236, 
p.  774;  I  Wood  on  Nuisances,  §§  76,  802.  The  same  prin- 
ciple applies  in  this  case. 

Judgment  affirmed. 


ULH  V.  OHIO  RIVER  R.  CO. 
(Supreme  Court  of  Appeals  of  West  Virgrinia,  Dec.  13, 1904.) 

[49  S.  E.  Rep.  378.] 

Watercourse — Overflow. 

Overflow  waters  of  a  natural  stream  in  times  of  ordinary  flood  or 
freshet,  flowing  over  or  standing  upon  the  adjacent  lowlands  do  not 
cease  to  be  part  of  the  stream,  unless  and  until  separated  therefrom  so 
as  to  prevent  their  return  to  its  channel. 

Same— Same — Detective  Railroad  Culvert—Liability.* 
Failure  of  a  railroad  company  to  make  culverts  in   an  embankment 

*See  extensive  foot-note  appended  to  Earhart  v,  Cowlea  (Iowa) ,  12  R» 
R.  R.  243,  35  Am.  &  Eng.  R.  Cas.»  N.  S.,  243. 
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constrncted  by  it  for  its  roadbed,  on  lands  subject  to  such  overflow,  of 
sufficient  size  to  permit  the  water  behind  the  embankment  to  rise  and 
fall  as  fast  as  the  stream  does,  is  neg'lisrent  and  unskillful  construction, 
making^  the  company  liable  in  damag^ea  for  resulting  injury. 

Verdict — Failure  to  Object. 

When  no  objection,  by  motion  to  set  aside  or  otherwise,  has  been 
made,  in  the  trial  court,  to  a  verdict  rendered,  subject  to  the  action  of 
the  court  upon  a  demurrer  to  the  evidence,  it  cannot  be  disturbed  in  the 
appellate  court  on  the  ground  of  excessiveness  or  paucity  of  damages. 

(Syllabus  by  the  Court.) 

Error  to  Circait  Court,  Wood  County;  L.  N.  Tavenoer. 
Judge. 

Action  by  Winnie  Uhl  against  the  Ohio  River  Railroad 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
AfiBrmed. 

J.  W.  Vandervort  and  Van   Winkle  &  Ambler,  for  plaintiff 
in   error. 
V.  B.  Archer  and  Wm.  Beard,  for  defendant  in  error. 

POFFENBARGER,  P.  This  case  calls  upon  the  court  to 
say  whether  injury  to  real  estate  resulting  from  interference 
with  the  overflowing  waters  of  a  navigable  river,  at  a  point 
outside  of  its  banks,  by  means  of  an  embankment,  gives  a 
right  of  action  for  damages.  There  is  practically  no  con- 
troversy as  to  the  facts,  and  in  all  material  respects  the  ques- 
tion is  one  of  law.  The  defense  is  predicated  mainly  upon 
three  propositions:  First,  that  such  waters  are  deemed  to 
be  surface  waters;  second,  that,  even  if,  by  the  common  law, 
such  waters,  in  England,  constitute  part  of  the  river,  the 
rivers  of  this  country,  by  reason  of  their  size  and  character 
as  great  navigable  bodies,  would,  on  the  general  principles 
of  that  law,  be  excepted  from  the  rule,  and  classed  with  the 
waters  of  the  sea;  third,  that  the  overflow  was  the  result  of  an 
extraordinary  rise  in  the  river,  the  consequences  of  which 
the  defendant  was  not  bound  to  anticipate  or  provide  for  in 
the  construction  of  its  embankment. 

Winnie  Uhl  was  the  owner  of  a  lot  situated  in  the  town  of 
Williamstown,  on  the  Ohio  river,  with  a  frontage  of  37  teet  on 
a  street  running  practically  parallel  with  the  river,  and  lying 
between  the  lot  and  the  river.  From  the  street  the  lot  falls 
away  into  a  depression,  in  the  lowest  part  of  which  there  is 
a  small  channel,  in  which,  during  part  or  all  of  the  time, 
there  is  a  stream  of  water,  fed  by  springs,  which  carries,  in 
addition  to  the  water  from  the  springs,  the  surface  water  from 
the  basin.  Passing  on  below  the  limits  of  plaintiff's  prop- 
erty this  depression  reaches  the  river  at  some  point  not  far 
distant.  The  defendant  located  its  railroad  on  the  street  in 
front  of  plaintiff's  property,  and,  passing  on  down  the  river, 
crossed  the  depression  a  short  distance  below  it.  In  the 
construction  of  its  road  the  defendant  threw  up  an  embank- 
ment in  the  street  in  front  of  plaintiff's  property,  the  top  of 
which  is  three  feet  above  the  level  of  the  lot,  and  maintained 
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it  at  about  the  same  height  to  a  point  beyond  the  depres- 
sion. At  the  crossing  of  the  drain,  the  elevation  is  lo  to  15 
feet»  and  at  that  point  a  small  opening  is  made  in  the  fill, 
called  a  "culvert/'  The  culvert  is  three  feet  square  on  one 
side  and  eighteen  inches  by  two  feet  on  the  other.  It  is  su£5- 
cient  to  carry  the  waters  accumulating  in  the  drain  from  the 
springs  and  from  the  surface,  but  insufficient  to  let  in  the 
waters  from  the  river,  when  rising,  fast  enough  to  make 
the  rise  in  the  basin  keep  pace  with  that  of  the  waters  of  the 
river,  and  to  allow  the  waters  in  the  basin  to  subside,  when 
the  river  is  falling,  as  fast  as  the  river  goes  down.  In  the  flood 
of  1898  this  resulted  in  the  injury  complained  of.  The  river 
rose  rapidly,  and  attained  a  very  high  stage.  When  the 
river  reached  the  top  of  the  railroad  company's  embankment, 
the  water  in  the  basin  had  not  attained  that  height  by  about 
seven  feet,  according  to  the  testimony  of  witnesses,  and  the 
waters  from  the  river  flowed  over  the  embankment,  and  feii 
upon  the  plaintifi's  premises,  tearing  up  and  washing  away 
the  soil,  undermining  the  foundation  of  buildings,  flooding  a 
cellar,  loosening  from  its  anchorage  a  frame  building  called  a 
"cooper  shop,"  containing  tools,  materials,  and  barrels,  and 
causing  the  same  to  float,  and  finally  to  be  carried  away. 
When  the  river  subsided,  the  outflow  of  the  waters  in  the 
basin  was  so  impeded  by  the  embankment,  with  its  insu£B- 
cient  culvert,  that  water  remained  upon  the  lot  much  longer 
than  it  would  have  done  but  for  the  interference  of  the  em- 
bankment. 

In  order  that  the  discussion  of  the  main  proposition  may 
be  unembarrassed  by  any  consideration  of  the  rules  of  plead- 
ing, the  action  of  the  court  in  overruling  the  demurrer  to 
the  declaration  will  be  passed  for  the  present. 

The  space  taken  up  in  the  briefs  with  the  discussion  of  the 
distinction  between  the  principles  of  the  common  law  and 
the  Roman  civil  law  governing  the  rights  of  parties  in  re- 
spect to  surface  waters  and  of  the  decisions  in  those  states 
which  have  adopted  the  principles  of  the  civil  law  on  that 
subject  serves  the  purpose  of  a  caution  to  the  court  to  ob- 
serve that  distinction  in  attempting  to  analyze  the  cases  as 
reported,  and  deduce  from  them  rules  and  principles  applica- 
ble to  the  questions  here  presented. 

In  Neal  v.  Railroad  Co.,  47  W.  Va.  316,  34 S.  E.  914;  Jordan 
V.  Benwood,  42  W.  Va.  312,  26  S.  E.  266,  36  L.  R.  A.  519,  57 
Am.  St.  Rep.  859,  and  other  cases,  this  court  declares  the 
common-law  rule  on  the  subject  of  surface  waters  to  be  the 
law  of  this  state.  By  that  law  the  owner  of  property  may 
consume  the  surface  water  of  his  premises,  or  obstruct  or 
divert  the  flow  of  it,  without  incurring  any  liability  to  his 
neighbor,  whether  above  or  below  him,  although  he  may  be 
injured  by  the  act;  provided  that  the  interference  does  not 
amount  to  a  collecting  of  the  surface  water  on  his  own  land 
into  a  body  and  discharging  it  as  such  upon  his  neighbor's 
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premises.  See  Gillisoo  v.  Charleston,  i6  W.  Va.  283,  37  Am. 
Rep.  763;  Knight  v.  Brown,  25  W.  Va.  808;  Railroad  Co.  v. 
Carter,  91  Va.  587,  22  S.  E.  517;  Goold  on  Waters,  §  271; 
Field  V.  Inhabitants,  36  N.  J.  Eq.  118.  Neither  the  decided 
cases  nor  the  text-books  point  out  any  material  distinction 
between  the  two  systems  of  law  respecting  the  rights  of 
riparian  owners  as  regards  natural  water  courses.  Hence,  if 
the  waters  of  a  river  which  spread  over  the  adjacent  lowlands 
in  times  of  freshets  and  floods  are  not  surface  waters  within 
the  meaning  of  the  common  law,  as  to  which  only  that  law 
departs  from  the  principles  of  the  civil  law,  but  remain  part 
of  the  stream,  there  is  no  basis  in  reason  or  law  for  any  con- 
flict in  the  decisions  respecting  the  rights  of  riparian  owners 
as  to  property  afiected  by  such  water.  As  Ihe  Roman  civil 
law  makes  no  distinction  between  the  waters  of  natural 
streams  and  surface  waters,  it  is  reasonable  to  assume  that 
the  courts  of  those  states  which  have  adopted  it  would  be 
uninfluenced  in  clacsifying  waters,  and  determine  what  are 
and  what  are  not  surface  waters,  by  any  insensible  bias  or 
prejudice,  such  as  might  induce  courts  of  the  other  states  to 
include  in  surface  waters  what  does  not  properly  belong  to 
that  class.  But,  as  the  distinction  is  usually  comparatively  un- 
important in  those  courts,  it  may  be  assumed  that  they  have 
not  bestowed  upon  the  subject  as  much  care  and  labor  as  have 
the  courts  that  observe  the  other  rule.  Making  due  allow- 
ance for  all  this,  we  are  disposed  to  avail  ourselves  of  such 
light  on  the  question  as  those  decisions  may  afford. 

In  Ohio  the  civil  law  is  followed.  Butler  v.  Peck,  16  Ohio 
St.  334,  88  Am  Dec.  452;  Tootle  v.  Clifton,  22  Ohio  St.  247, 
10  Am.  Rep.  732.  The  Supreme  Court  of  that  state,  in 
Crawford  v.  Rambo,  44  Ohio  St.  279,  7  N.  E.  429,  declines  to 
consider  overflowing  waters  of  a  river  as  surface  water.  In 
the  opinion,  at  page  282,  44  Ohio  St.,  and  page  431,  7  N.  E., 
Minsball,  J.,  says:  ''It  is  difficult  to  see  upon  what  principle 
the  flood  waters  of  a  river  can  be  likened  to  surface  water. 
When  it  is  said  that  a  river  is  out  of  its  banks,  no  more  is 
implied  than  that  its  volume  then  exceeds  what  it  ordinarily 
IS.  Whether  high  or  low,  the  entire  volume  at  any  one  time 
constitutes  the  water  of  the  river  at  such  time;  and  the  land 
over  which  its  current  flows  must  be  regarded  as  its  channel, 
so  that  when,  swollen  by  rains  and  melting  snows,  it  extends 
and  flows  over  the  bottoms  along  its  course,  that  is  its  flood 
channel,  as  when,  by  droughts,  it  is  reduced  to  its  minimum, 
it  is  then  in  its  low-water  channel.  Surface  water  is  that 
which  is  diffused  over  the  surface  of  the  ground,  derived  from 
falling  rains  and  melting  snows,  and  continues  to  be  such 
until  it  reaches  some  well-defined  channel  in  which  it  is 
accustomed  to  and  does  flow  with  other  waters,  whether 
derived  from  the  surface  or  springs;  and  it  then  becomes  the 
funning  water  of  a  stream,  and  ceases  to  be  surface  water.'* 

Georgia  is  classed  as  a  state  in  which  the  rule  of  the  civil 
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law  is  adhered  to,  though  the  court  has  made  no  express 
declaration  to  that  effect;  and  in  0*Connell  v.  Railway  Co., 
87  Ga.  246,  13  S.  £.'489,  13  L.  R.  A.  394,  27  Am.  St.  Rep. 
246,  Lumpkin,  J.,  in  an  able  opinion,  expressly  repudiates  the 
theory  that  such  waters  are  surface  waters  within  the  mean- 
ing of  either  the  civil  or  the  common  law,  and  the  decision  of 
the  case  rests  upon  that  ground.  In  the  opinion,  at  page 
253,  87  Ga.,  and  page  491,  13  S.  £.,  13  L.  R.  A.  394,  27  Am. 
St.  Rep.  246,  it  is  said:  ''The surplus  waters  do  not  cease  to 
be  part  of  the  river  when  they  spread  over  the  adjacent  low 
grounds,  without  well-defined  banks  or  channel,  so  long  as 
they  form  with  it  one  body  of  water  eventually  to  be  dis- 
charged through  the  channel  proper." 

In  Missouri  the  common  law  was  at  one  time  rejected  in 
so  far  as  it  relates  to  surface  waters,  and  afterwards  adopted. 
In  McCormick  v.  Railroad  Co.,  57  Mo.  433,  and  Shane  v. 
Railroad  Co.,  71  Mo.  237,  36  Am.  Rep.  480,  it  was  held  that 
an  owner  of  land  could  not  stop  the  natural  flow  of  surface 
water,  or  divert  its  course  so  as  to  throw  it  upon  the  land  of 
his  neighbor.  In  the  latter  case  the  court  held  that  ''over- 
flowing water  from  a. river  in  time  of  flood  is  surface  water 
within  the  meaning  of  this  rule.''  The  decision  was  by  a 
divided  court,  and  the  opinion  somewhat  inconsistent,  as  de- 
clared in  the  case  next  to  be  noticed.  The  principle  of 
these  two  cases  was  discarded  in  Abbott  v.  Railroad  Co.,  83 
Mo.  271,  53  Am.  Rep.  581.  This  was  a  case  of  obstruction  to 
a  natural  water  course  by  the  erection  of  a  bridge,  but  the 
second  count  in  the  petition  charged  an  interference  with  the 
surface  waters  "which  fell  and  ran  down  from  higher  ground," 
and  the  case  did  not  concern  the  overflow  of  the  river. 

The  Minnesota  court,  up  to  1888,  did  not  seem  to  have 
taken  any  position  with  reference  to  the  two  systems  of  law, 
and  in  Byrne  v.  Railroad  Co,  38  Minn.  212,  36  N.  W.  339,  8 
Am.  St.  Rep.  668,  it  is  expressly  held  that:  "The  water 
which  in  times  of  ordinary  high  water  overflows  the  banks  of 
a  stream,  and  is  accustomed  to  flow  down  over  the  adjacent 
lowlands  in  a  defined  stream,  is  subject  to  the  law  relating  to 
water  courses,  rather  than  to  that  of  surface  water."  This 
implies  a  leaning  toward  the  common-law  rule,  otherwise  it 
would  be  unnecessary  to  note  any  distinction  between  the  two 
kinds  of  water.  In  Oregon  the  court,  without  considering 
the  doctrine  of  dominant  and  servent  heritage  of  the  civil  law 
respecting  surface  water,  held  that:  "A  stream  does  not 
cease  to  be  a  water  course  and  become  mere  surface  water 
because  at  certain  points  it  spreads  over  a  level  meadow 
several  rods  in  width,  and  flows  for  a  distance  without  de- 
fined banks  before  flowing  again  in  a  definite  channel." 
West  V.  Taylor,  16  Or.  165,  13  Pac.  665. 

In  Iowa  the  court  seems  to  lean  toward  the  rule  of  the 
civil  law,  and  in  Sullens  v.  Railroad  Co.,  74  Iowa,  659,  38  N. 
W.    545,  7  Am.  St.  Rep.  501,  it  is  held  that  where,  by  build- 
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ing  an  embankrreot  across  a  wide  creek  bottom,  a  railroad 
company  caused  the  surface  water  of  the  bottom  to  flow  into 
the  channel,  and  then  to  leave  it  far  above  the  culvert,  and 
flow  over  plaintifi's  land,  and  then  be  turned  back  into  the 
channel  again  above  the  culvert,  the  water  was  no  longer 
to  be  considered  surface  water.  This  seems  to  have  been 
nothing  more  than  an  interference  with  a  natural  water 
course.  The  embankment  and  culvert  caused  the  creek  to 
leave  its  course  and  spread  over  the  land,  and  then  go  back 
into  its  course.  Hence  the  decision  has  very  little  bearing 
on  this  question.  In  Moore  v.  Railway  Co.,  75  Iowa,  263,  39 
N.  W.  390,  the  court  decides  that  water  which,  in  the  time 
of  a  freshet,  leaves  the  channel  of  a  stream,  and  spreads  over 
the  bottom  land,  and  is  forced  back  into  the  channel  again 
by  a  railroad  embankment  built  across  its  course,  is  not  to  be 
regarded  as  surface  water  in  considering  the  sufiBciency  of  the 
culvert  constructed  in  the  embankment.  This  seems  to  be 
another  case  of  mere  obstruction  to  a  natural  water  course. 
Coming  now  to  the  decisions  of  courts  which  apply  the 
principles  of  the  common  law  in  determining  the  rights  re- 
specting surface  water,  we  find  that  in  Indiana  it  has  been 
held  in  more  than  one  case  that  the  waters  of  a  river  spread- 
ing over  depressions  in  the  land  in  the  time  of  a  flood  are 
held  to  be  surface  water.  Turnpike  Co.  v.  Green,  99  Ind. 
205;  Railroad  Co.   v.    Stevens,  73   Ind.  278,    38  Am.    Rep. 

1 39- 
In  New  York,  the  surplus  water  of  a  stream  when  flooded 

is  undoubtedly  regarded  as  a  part  of  the  stream.  Thus,  in 
Wallace  v.  Drew,  59  Barb.  413,  it  is  held  that:  ''It  is  well 
settled  that  every  person  through  whose  land  a  stream  of 
water  flows  may  construct  embankments  and  other  guards  on 
the  bank  to  prevent  the  stream  washing  the  bank  away  and 
overflowing  and  injuring  his  land.  But  in  doing  this  he  must 
be  careful  so  to  construct  them  as  not  to  throw  the  water 
upon  his  neighbor's  lands,  where  it  would  not  otherwise  go 
in  ordinary  floods;  otherwise  he;  will  be  liable  for  the  injury. 
But  this  rule  does  not  apply  to  floods  altogether  extraordi- 
nary and  unusual."  This  proposition  was  adopted  from 
Angell  on  Water  Courses,  §  334,  and  that  work  adopts  it  from 
Rex  V.  Trafiord,  i  B.  &  Ad.  874,  a  case  to  be  noticed  later 
on. 

Though  not  exactly  in  point,  Burwell  v.  Hobson,  12  Grat. 
322,  65  Am.  Dec.  247,  is  said  to  bear  upon  the  question,  and 
tends  strongly  to  uphold  the  view  that  flood  waters  are  to  be 
considered  a  part  of  the  stream.  The  syllabus  reads  as 
follows:  ''H.,  owning  lands  on  both  sides  of  a  creek  which 
frequently  overflowed  its  banks,  built  a  dike  alone  the  south 
side  of  it,  to  protect  his  low  grounds  on  that  side  of  the  creek; 
and  this  caused  the  creek  to  overflow  the  land  on  the  north 
side  still  more.  At  his  death  bis  lands  were  divided  by 
commissioners,  who  allotted  to  one  of  his  children  the  land 
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on  the  south  side  of  the  creek,  and  to  another  (VV.)  the  land 
on  the  north  side;  and  in  their  report  they  made  no  allusion 
to  the  dike.  The  son  receiving  the  land  on  the  south  side  of 
the  creek  afterwards  sold  it  to  B.,  and  then  W.,  owning  the  land 
on  the  north  side,  commenced  to  build  a  dike  on  that  side,  to 
protect  his  lands,  wbich  would  have  the  effect  to  destroy  the 
dike  built  by  K.  and  overflow  the  low  grounds  on  the  south  side. 
B.  then  filed  a  bill  to  enjoin  the  building  of  the  dike  on  the 
north  side.  Held :  (i)  B.  is  entitled  to  have  his  dike  as  it  was 
when  H.  died,  and  to  have  his  lands  protected  thereby;  and 
W.  has  no  right  to  build  a  dike  on  his  side  of  the  creek, 
which  would  destroy  the  dike  of  B.  and  overflow  his  low 
grounds.  (2)  Equity  will  interfere  to  prevent  the  building  of 
the  dike,  and  will  compel  W.  to  abate  so  much  of  his  dike 
already  built  as  would  injure  the  dike  and  low  grounds  of  B." 
This  case  folloW^s  the  principle  laid  down  in  Angell  on  Water 
Courses,  just  referred  to,  and  is  based  upon  the  English  de- 
cisions. It  is  urged  that  the  embankment  made  by  the 
ancestor  was  not  for  the  purpose  of  controlling  the  flow  of 
the  water  when  the  stream  was  within  its  banks,  but  only  to 
protect  certain  land  when  it  overflowed  its  banks.  By  this 
dike  he  had  thrown  the  water  to  one  side  of  the  stream,  and 
left  the  land  on  that  side  to  bis  son,  subject  to  the  burden  of 
the  surplus  water.  While  owner  of  the  entire  tract,  the 
ancestor  had  altered  the  course  of  the  stream  on  his  own 
premises,  as  he  had  a  clear  legal  right  to  do  (Gould,  Wat.  §^ 
213),  but  after  the  division  of  the  estate  neither  of  the  several 
owners  could  so  interfere  with  the  stream  as  to  injure  the 
other.  When,  by  the  counter  dike,  the  superabundant  waters 
of  the  flood  stage  were  confined  within  the  channel,  kept  off 
the  land,  and  caused  to  overflow  land  on  the  opposite  side,  the 
court  declared  the  act  to  be  an  actionable  obstruction  of  the 
stream,  and  not  a  mere  rightful  repulsion  of  surface  water. 
The  claim  of  analogy  between  the  case  of  Burwell  v.  Hob- 
son  and  the  case  now  in  hand  seems  to  be  sustained  by  the 
views  of  Judge  Moncure  in  applying  to  that  case  the  prin- 
ciple declared  in  Rex  v.  Trafiord,  20  Eng.  C.  L.  498,  in  whicli 
the  overflowing  waters  of  a  stream  formed  the  subject-matter 
of  the  controversy.  Embankments,  called  '^feeders,"  had 
been  erected  by  the  owners  of  lands  bordering  on  a  stream  to 
prevent  it  from  overflowing  their  lands  in  times  of  freshets 
and  floods.  These  embankments  were  increased  in  height 
from  time  to  time  and  finally  resulted  in  throwing  such  a 
large  body  of  water  into  the  channel  of  a  river  into  which  the 
brook  emptied  that  it  endangered  certain  canal  banks  and 
aqueduct  and  obstructed  navigation  in  the  canal.  Neither 
the  aqueduct  nor  the  canal  banks  was  in  any  degree  the 
cause  of  the  overflow.  It  had  occurred  before  the  erection  of 
the  canal,  and  in  times  beyond  the  memory  of  man.  Arches 
had  been  made  in  the  aqueduct  at  points  distant  from  the 
river  to  permit  this  overflowing  water  to  pass  through  it. 
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Upon  the  special  verdict  showing  all  the  facts,  the  coart  of 
King's  Bench  held:  ^'That  the  defendants  were  not  justified, 
under  these  circumstances,  in  altering  for  their  own  benefit 
the  course  in  which  the  flood  water  had  been  accustomed  to 
run;  that  there  was  no  difference  in  this  respect  between 
flood  water  and  an  ordinary  stream.''  In  the  opinion  Lord 
Tenterden,  C.  J.,  said:  ''The  consequence  of  a  judgment 
requiring  the  fenders  to  be  reduced  may  be  the  production  of 
much  mischief  in  times  of  flood,  not  only  to  the  lands  of  the 
defendants,  but  also  to  a  considerable  tract  of  country,  unless 
some  other  method  can  be  found  of  carrying  ofi  the  flood 
water.  But  this  consequence  cannot  be  properly  attributed 
to  the  erection  of  the  canal  as  any  blame  either  in  its  pro- 
jectors or  present  proprietors.  On  the  contrary,  it  dis- 
tinctly appears  that  at  the  formation  of  the  canal  a  sufiBcient 
provision  was  made  for  carrying  off  the  flood  water  in  the 
course  which  it  had  previously  taken  by  the  erection  of  the 
three  arches;  and  these  arches  would  continue  to  be  suffi- 
cient, notwithstanding  any  increase  of  water  by  the  improved 
drainage  of  the  country  above,  if  the  ancient  couse  and 
outlet  of  the  flood  water  had  not  been  obstructed  by  the 
erection  of  the  fenders.  No^,  it  has  long  been  established 
that  the  ordinary  course  of  water  cannot  be  lawfully  changed 
or  obstructed  for  the  benefit  of  one  class  of  persons  to  the 
injury  of  another.  Unless,  therefore,  a  sound  distinction  can 
be  miside  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons  and  the  extraordinary 
course  which  its  superabundant  quantity  has  been  accustomed 
to  take  at  particular  seasons,  the  creation  and  continuance  of 
these  fenders  cannot  be  justified.  No  case  was  cited,  or  has 
been  found,  that  will  support  such  a  distinction.'*  In  Bur- 
well  V.  Hobson,  Judge  Moncure  says  the  King's  Bench  judg- 
ment in  Rex  v.  Trafiord  was  reversed  in  the  Exchequer 
Chamber,  ''but  that  court  agreed  in  the  principle  laid  down 
by  the  court  of  King's  Bench,  though  it  did  not  discover 
upon  the  special  verdict  a  finding  of  sufficient  facts  to  war- 
rant its  application  to  the  case." 

Lawrence  v.  Railroad  Co.,  71  Eng.  C.  L.  643,  deals  ex- 
pressly with  the  subject  of  flood  waters  as  affected  by  a  rail- 
road embankment.  The  facts  were  such  as  to  make  it 
identical  in  principle  with  the  case  now  in  hand.  They  are 
stated  by  Patterson,  J.,  as  follows:  "The  plaintiff,  *  *  ♦ 
brings  this  action  for  an  injury  to  his  land  by  its  being 
flooded,  as  he  alleges,  by  the  fault  of  defendants  in  construct- 
ing their  railway  across  the  lands  of  other  persons  without 
leaving  sufficient  openings  for  the  passage  of  flood  water, 
whereby  they  were  obstructed  and  penned  up  and  forced  upon 
the  lands  of  the  plaintiff."  In  the  opinion  he  says:  "The 
railway  passes  across  the  lowlands  adjoining  the  river  Dun, 
over  which  the  flood  waters  of  that  river  used  to  spread  them- 
selves.    Those  lowlands  were  separated   from  the  plaintiff's 


616       Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S 

Uhl  V.  Ohio  River  R.  Co 

land  by  a  bank  constructed   nnder  certain  drainage  acts,  and 
which   protected  the  plaintiff's  lands    from  floods.     By  the 
constrnction   of  the  defendants'   railway  without  sufficient 
openings  those  flood  waters  could   not  spread  themselves  as 
formerly,  and  were  penned  up,    and   flowed  over  the  bank  on 
the  plaintiff's  land.     Prima  facie,  this  would  give  the   plain- 
tiff a  cause  of  action;  and  the  question  is  vvhether  the  com- 
pany are  protected  by  their  act."     The  court   held:    ''That, 
although  the  company  were  not  required  by  their  act  to  make 
flood  openings  to  their  embankment,  and  would  not  be  com- 
pellable by  mandamus  to  make  them,  yet,  as  they  might,  by 
proper  caution,  have  prevented  the  injury  sustained   by   the 
plaintiff,  an  action  on  the  case  was  maintainable  against  them 
for  such  injury."     This  means  that   the  act  of  constructing 
the  embankment  was  not  wrongful,  because  the  act  of  Parlia- 
ment had  authorized  it,  just  as  we   hold   now  that   the  con- 
struction of  a   work  of  internal  improvement  authorized  by 
law  cannot  be  enjoined  or  controlled   by  the  court,  but  that 
the  company  constructing  such   works  is  answerable  to  the 
landowner  for  such  damages  as  may  result  to  him,  and  par- 
ticularly for  damages  resulting  from   negligent  or  unskillful 
construction  of  the  work.     Arbenz  v.  Wheeling,  etc.,  Co.,  33 
W.  Va.  I,   10  S.  E.  14,  5  L.  R.  A.  371;  Mason  v.  Bridge  Co., 
17  W.  Va.  396;  Spencer  v.  Railroad  Co.,  23  W.  Va.  406.     By 
saying  that  prima  facie  this  would  give  the  plaintiff  a  cause 
of  action,  the  judge  meant  that,    if  the  construction   of  the 
railroad  had  not  been  a   public  work,   authorized   by   law,  it 
would  have  been  wrongful,  and  the  embankment  might  have 
been  abated  as  a  nuisance. 

These  English  decisions  must  be  accepted  as  being 
declaratory  of  the  common  law.  They  were  adopted  and 
approved  as  correctly  announcing  the  law  by  the  Virginia  court 
prior  to  the  division  of  the  state.  The  interpretation  put 
upon  them  by  that  court  must  be  accorded  great  weight 
here,  because  the  Virginia  decisions  rendered  prior  to  the 
division  of  the  state  are  as  binding  upon  this  court  as  its 
own  decisions.  The  two  cases  above  referred  to  deal  with 
:he  flood  water  of  streams,  and  apply  the  same  principles  to 
it  that  are  applied  by  the  common  law  to  natural  water 
courses  themselves.  They  utterly  preclude  the  assumption 
that  such  waters  are  surface  waters,  and  class  them  with 
the  waters  of  natural  streams. 

In  some  of  the  American  cases  in  which  ordinary  flood 
waters  are  held  to  be  waters  of  the  stream,  stress  seems  to 
be  laid  upon  the  fact  that  the  flood  waters  maintain  a  cur- 
rent, and  do  not  stand  upon  the  ground  as  backwater, 
motionless  as  a  pool.  Lawrence  v.  Railway  Co.  seems  clearly 
not  to  recognize  any  such  distinction,  for  in  the  course  of  the 
opinion  it  is  said  the  flood  waters  of  the  river  used  to  spread 
themselves  over  the  lowlands,  just  as  they  do  in  this  country, 
and  that,  by  the  construction   of  the  railway  embankment 
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they  were  prevented  from  spreading  themselves  as  they  had 
formerly  done,  and  flowed  over  the  bank  onto  plaintifi's 
lands.  This  imports  that  by  the  railroad  embankments  the 
waters  were  confined  to  smaller  limits,  and  thereby  raised  to 
a  higher  level,  so  that  they  overflowed  the  bank,  which  had 
formerly  been  of  sufiEicient  height  to  protect  plaintiff's  land. 
At  any  rate,  they  are  not  referred  to  as  waters  flowing  over 
the  land  outside  of  the  banks  of  the  river  and  maintaining  a 
current. 

The  Indiana  decisions  are  clearly  at  variance  with  the 
application  of  the  principles  of  the  common  law  made  by  the 
English  cases.  They  recognize  nothing  as  overflowing  river 
water  unless  it  flows  practically  all  the  time.  Such  waters  as 
are  alluded  to  in  Lawrence  v.  Railway  Co.  and  Rex  v. 
Trafford  as  flood  waters  flowing  beyond  the  limits  of  the 
stream  are  classed  as  surface  waters,  although  they  maintain 
'a  cnrrent  over  the  land.  Thus,  in  Taylor  v.  Fickas,  64  Ind. 
167,  31  Am.  Rep.  114,  the  court,  m  its  opinion,  at  pages  172 
and  173,  64  Ind.,  31  Am.  Rep.  114,  says:  ''In  the  complaint 
before  us  there  is  no  averment  of  any  water  course,  except, 
i:ideed,  by  way  of  parenthesis,  that  the  place,  during  floods, 
IS  a  part  of  the  Ohio  river;  but  the  facts  averred  clearly  show 
that  it  is  not  upon  the  bed  of  the  river,  noi  within  its  chan- 
nel, nor  between  its  banks;  in  short,  that  it  is  no  part  of  a 
water  course,  but  that  the  flow  is  over  the  entire  surface  of 
the  land,  is  occasioned  by  temporary  causes,  and  is  not 
usually  there.  The  rights  of  the  appellee  therefore  are  such 
as  a  proprietor  may  have  in  surface  water,  which,  as  we 
have  seen,  is  a  part  of  his  land;  and  the  injuries  or  incon- 
veniences which  the  appellant  is  alleged  to  have  suffered  are 
such  as  arise  from  the  changes,  accidents,  and  vicissitudes  of 
natural  causes."  The  reason  for  this  departure  is  found  in 
the  nature  and  situation  of  the  lands  of  that  state,  for  in  the 
same  case — which  is  referred  to  in  subsequent  cases  as  a 
leading  case  in  that  state — the  court  says:  "The  doctrine 
contended  for  by  the  appellant,  applied  to  the  vast  alluvial 
regions — so  generally  level,  subject  to  occasional  inunda- 
tions— bordering  upon  the  Ohio  river,  and  lying  along  other 
rivers  and  large  streams  within  this  state,  would  very  much 
embarrass  agricultural  and  general  improvement  by  prevent- 
ing proprietors  of  lands  from  securing  their  fences  by  plant- 
ing trees  or  oth^r  permanent  methods,  and  in  some  instances, 
perhaps,  render  large  portions  of  our  richest  soil  useless. 
While  the  owners  of  lands  may  not  obstruct  water  courses 
to  the  injury  of  others,  they  must  be  permitted  to  fence  and 
cultivate  their  fields  and  improve  their  lands  in  the  way 
which  best  subserves  their  interests,  without  being  responsi- 
ble for  the  accidents  of  floods  or  the  shiftings  of  surface  water 
occasioned  thereby,  although  sometimes  slight  and  temporary 
injuries  may  result  therefrom  to  adjoining  owners.  These 
are  accidents,   which  must   be   borne  alike  by   all."     This 
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sounds  very  much  like  a  declaratioa  of  state  policy,  designed 
to  facilitate  the  cultivation  of  vast  areas  of  low  and  swampy 
lands,  subject  to  frequent  overflow,  in  the  interest  of  the  gen- 
eral welfare  of  the  people  of  those  sections  of  that  country 
and  of  the  whole  state;  but  the  situation  may  fully  justify  it 
as  a  necessary  modification. 

Though  the  flow  or  current  of  a  water  course  is  one  of  its 
pronounced  characteristics,  it  is  at  variance  with  common 
knowledge  and  reason  to  say  that  only  such  water  of  a  stream 
as  is  perceptibly  moving  may  be  considered  a  part  of  it. 
When  one  stream,  uniting  with  another,  obstructs  its  flow  by 
reason  of  its  running  bank  full,  while  the  other  is  low,  and 
causes  such  other  stream  to  be  filled  with  back  water,  can  it 
be  said  that,  so  long  as  the  backwater  stands,  it  is  only 
surface  water?  Are  all  the  motionless  pools  within  the  banks 
of  a  river,  produced  by  the  windings  of  its  channel  and  cur- 
rent, to  be  called  surface  water?  Nobody  has  ever  ventured 
such  an  unreasonable  suggestion.  If  it  be  conceded  that  the 
running  waters  of  an  overflowing  river  on  the  lowlands  out- 
side of  its  banks  do  not  cease  to  be  part  of  the  river — as 
clearly  they  do  not — what  reason  can  be  assigned  for  a  dis- 
tinction outside  of  the  banks  which  cannot  exist  within  them? 
The  standing  waters  are  supported  and  maintained  by  the 
great  body  of  water  forming  the  river.  From  bank  to  bank, 
surface  to  bed,  within  the  banks  and  beyond  them,  as  far  as 
the  water  stands  or  flows,  all  the  atoms  or  parts  are,  for  their 
positions,  interdependent  and  inseparably  united  save  when 
absolu'tely  severed.  If,  from  the  lowest  point  io  the  bed  a 
large  quantity  should  be  removed,  a  subsidence  of  the  entire 
surface  would  result,  each  particle  finding  a  lower  level  by  the 
law  of  gravitation.  That  part  of  the  water  which  flows  is 
simply  seeking  what  the  standing  water  has  already  found, 
its  level.  By  nature,  it  is  all  one  body,  until  severed  in  some 
way,  and  the  law  suggests  no  reason  or  principle  upon  wliicb 
what  clearly  is  not  severed  can  be  deemed  to  have  been  cut 
ofi.  No  doubt  such  water  often  becomes  so  separated  from 
the  river  as  to  justify  its  classification  as  surface  water.  On 
the  lowlands  along  our  rivers  there  are  depressions  having 
no  outlets  to  the  river  or  elsewhere,  and  in  which,  when 
filled,  the  water  must  stand  until  it  passes  away  by  evapora- 
tion through  the  air  and  percolation  through  the  soil.  These 
are  filled  by  overflow  in  times  of  flood,  and  upon  the  recession 
of  the  river  are  left  full  of  water.  This  overflow  water  is 
thereby  efiectually  severed  from  the  waters  of  the  river,  and 
no  doubt  becomes,  under  the  decisions,  surface  water. 

The  suggestion  that  the  rules  governing  the  rights  of 
riparian  owners  in  respect  to  our  great  rivers  should  be 
different  from  those  applicable  to  the  small  English  streams 
is  a  novel  one,  not  expressed  by  any  of  the  decided  cases. 
Shall  they  be  likened  unto  the  high  seas  merely  because  our 
public  policy  has  classed  them  as  navigable  waters  beyond 
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the  limits  of  tide  water,  while  the  English  streams  are  oot« 
and  because  we  deny  to  riparian  owners  any  exclusive  right 
to  the  bed  or  shores,  inconsistent  with  the.  public  right  of 
navigation,  as  a  matter  of  public  necessity  and  convenience 
in  the  interest  of  commerce  and  the  public  welfare?  If  we 
did  so,  we  would  do  it  for  a  reason  other  than  that  assigned 
as  justification  for  embanking  against  the  waters  of  the  sea, 
namely*  that  their  breaking  in  upon  the  land  is  due  to  un- 
known causes,  and  cannot  be  anticipated.  They  suddenly 
come  where  they  have  never  before  been  known  to  occur, 
and  may  never  be  repeated,  unlike  the  floods  of  inland 
streams,  recurring  year  after  year  in  obedience  to  well-known 
natural  laws  and  causes.  Everybody  is  bound  to  take  notice 
of  them,  and  as  to  them  no  man  can  be  heard  to  set  up  his 
ignorance.  The  public  nature  of  our  natural  streams  argues 
the  exact  contrary  of  the  proposition  suggested.  Neither  by 
embankment  nor  other  structure  can  a  riparian  owner  obstruct 
or  alter  them  to  the  injury  of  the  public.  The  sea  may  be 
fenced  out  to  the  utmost  extent  of  man's  ability,  and  there 
will  still  remain  ample  room  for  the  world's  commerce;  but 
a  very  small  obstruction  may  seriously  impair  the  usefulness 
of  a  ereat  river. 

The  tremendous  extent  and  weight  of  the  overflow  of  our 
great  rivers  makes  it  all  the  more  necessary  to  adhere  to  com- 
mon-law principles.  A  diversion  of  the  course  of  these 
irresistible  bodies  of  water  results  in  great  injury  and  possi- 
ble disaster.  It  is  only  because  of  their  comparative  sligbt- 
ness  in  quantity  and  incapacity  to  do  injury  that  the  law 
allows  the  owner  of  land  to  do  as  he  pleases  with  the  surface 
waters  on  them,  or  that  would  come  upon  them.  When  he 
collects  and  forms  them  into  a  body,  and  thus  makes  them 
injurious  and  hurtful,  the  law  piohibits  him  from  turning 
them  upon  his  neiehbor.  The  clearing  away  of  the  forests, 
by  reason  of  which  the  streams  rise  higher  and  more  quickly 
than  when  the  fallen  leaves,  moss,  and  muck  held  back  the 
waters  in  the  forests,  and  the  draining  of  the  swamps  and 
lowlands,  only  emphasize  this  view.  Of  all  these  changes 
persons  dealing  with  the  waters  of  the  river  must  be  deemed 
to  have  notice,  too. 

For  the  foregoing  reasons  we  con'  lude  that  the  overflow 
water  of  a  river  at  times  of  ordinary  flood,  whether  standing 
motionless  on  the  adjacent  land  or  sweeping  over  it,  do  not 
cease  to  be  part  of  the  river,  unless  so  separated  from  it  as 
to  prevent  its  return.  From  this  it  follows  that  by  prevent- 
ing the  gradual  rise  of  the  water  over  plaintifi's  lot  by  dam- 
ming it  and  raising  its  level  so  as  to  cast  it  down  in  the  form 
of  a  cataract  or  waterfall  upon  her  grounds,  and  thus  causing 
injury  which  would  not  otherwise  have  occurred,  is  such  an 
interference  with  the  stream  as,  by  the  common  law,  gives  a 
right  of  action;  and  the  same  legal  result  arises  from  the  pre- 
vention of  the  outflow  of  the  water  from  the  basin,  in  conse- 
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quence  of  which  it  remained  upon  the  land  longer  than 
otherwise  it  would  have  remained  there,  unless  the  flood  was 
extraordinary,  an  act  of  God.  A  larger  culvert  would  have 
rendered  the  embankment  uninjurious  to  plaintifi's  property 
in  these  respects,  and  the  failure  to  make  it  of  sufficient  size 
to  carry  the  water  is  negligent  construction.  Though  the  de- 
fendant could  lawfully  build  the  embankment,  in  doing  so  it 
was  bound  to  use  the  engineering  knowledge  and  skill  ordi- 
narily applied  in  the  erection  of  such  works.  It  must  be  care- 
fully and  skillfully  done.  Taylor  v.  Railroad  Co.,  33  W.  Va. 
39,  10  S.  E.  29.  Whether  a  flood  is  extraordinary  is  gen- 
erally, though  not  always,  it  seems,  a  question  of  fact  for 
the  jury.  Railway  Co.  v.  Gilleland,  56  Pa.  445,  94  Am.  Dec. 
98;  Brown  v.  Railway  Co.  (Pa.)  38  Atl.  401.  If,  therefore, 
the  evidence  is  sued  as  would  warrant  a  finding  that  the  flood 
in  question  was  not  extraordinary,  the  demurrer  to  the  evi- 
dence cannot  be  sustained  on  the  theory  that  it  was  extraor- 
dinary as  the  demurree  is  entitled  to  the  benefit  of  all 
inferences  of  fact  that  may  be  fairly  deduced  from  the  evi- 
dence. Garrett  v.  Ramsey,  26  W.  Va.  345;  Gunnv.  Railroad 
Co.,  42  W.  Va.  676,  26  S.  E.  546.  36  L.  R.  A.  575;  Mapel  v. 
John,  42  W,  Va.  30,  24  S.  E.  608,  32  L.  R.  A.  800,  57  Am.  St. 
Rep.  839.  According  to  the  evidence  the  river  is  subject  to 
frequent  rises  of  varying  height  and  rapidity.  That  of  1884 
was  higher  than  that  of  1898.  The  water  had  been  on  a  level 
with  the  street  10  or  12  times  in  a  period  of  50  years.  One 
witness  says  that  of  1898  was  an  unusual  flood,  but  a  jury 
would  not  be  bound  to  accept  his  opinion.  The  facts  attend- 
ing the  rise  in  question  were  not  shown  to  have  been  with- 
out precedent  as  in  ail  cases  in  which  great  floods  have  been 
classed  as  acts  of  God,  such  as  the  Johnstown  Flood  (Long 
v.  Railroad  Co.,  147  Pa.  343,  23  Atl.  459,  14  L.  R,  A.  741,  30 
Am.  St.  Rep.  732;  Wald  v.  Railroad  Co.  [111.]  44  N.  E.  888,  35 
L.  R.  A.  356,  53  Am.  St.  Rep.  332);  the  flood  of  1852  in  the 
Congaree  river,  the  greatest  freshet  ever  known  in  that 
country  (Lipford  v.  Railroad  Co.,  7  Rich.  Law  [S.  C.J409), 
or  that  which  submerged  Chattanooga  in  1867,  and  broke  up 
all  roads  leading  into  it,  and  as  to  which  the  pioof  showed  ''be- 
yond question  that  such  a  flood  had  never  occurred"  at  that 
place ''within  the  memory  of  man;  the  old  inhabitants  who 
had  witnessed  other  remarkable  overflows  since  1826,  never 
having  seen  such  a  one"  (Railroad  Co.  v.  David,  6  Heisk. 
[Tenn.]  261,  19  Am.  Rep.  594).  The  evidence  shows  variable- 
ness and  irregularity  in  the  rises  to  which  the  river  is  subject, 
and  one  much  higher  than  that  of  1898  had  occurred  just 
about  the  time  the  road  was  built.  Unlike  the  ocean  tides, 
freshets  and  floods  in  streams  are  governed  by  no  fixed  rules 
as  to  volume  or  the  time  in  which  it  gathers,  and  the 
facts  disclosed  by  the  evidence  are  not  such  as  would  call  upon 
a  jury  to  pronounce  the  flood  extraordinary  in  character. 
Practically   all  that   is   urged   upon  the  demurrer  to  the 
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declaratioD,  oot  disposed  of  by  the  geoeral  principles  already 
discassed,  is  that  the  declaration  does  not  aver  that  the  de- 
fendant constructed  the  embankment,  nor  the  height  attained 
by  the  water,  and  the  rapidity  with  which  it  rose.  The 
amended  declaration  does  aver  the  building  of  the  embank- 
ment by  the  defendant,  and  no  principle  of  pleading  requir- 
ing so  much  of  detail  as  is  suggested  by  the  other  objection 
is  referred  to.     A  declaration  need  not  set  out  evidential  facts. 

The  jury  fixed  the  damages  at  $362,  of  which  $337  is  for 
the  cooper  shop  and  contents  washed  away  and  $25  for  injury 
to  the  surface  of  the  lot.  No  objection  to  this  finding  was 
made  in  the  trial  court  by  motion  to  set  the  verdict  aside  or 
otherwise,  but  the  plaintiff  in  error  now  insists  that  the  judg- 
ment should  be  reversed  because  the  embankment  did  not 
cause  the  loss  of  the  cooper  shop  with  its  contents,  the  water 
having  been  so  deep  it  would  have  floated  away  anyhow,  and 
because  some  of  the  tools  and  materials  in  it  were  the  prop- 
erty of  plaintiff's  husband,  he  having  purchased  them.  This 
is  an  exception  to  the  action  of  the  jury  in  assessing  the  dam- 
ages, which  cannot  be  made  in  the  appellate  court.  Only  the 
rulings  of  the  trial  court  may  be  reviewed  here.  Upon  the 
demurrer  we  can  only  say  whether  the  evidence  sustains  plain- 
tiff's right  to  the  damages,  for  that  is  all  the  lower  court  con- 
sidered. It  was  not  riquested  to  rule  upon  the  correctness  of 
the  finding  of  the  jury  as  to  the  quantum  of  damages.  Its 
action  is  a  prerequisite  to  the  exercise  of  any  jurisdiction  by 
this  court.  Riddle  v.  Core,  21  W.  Va.  530;  State  v.  Phares, 
24  W.  Va.  657;  Brown  v.  Brown,  29  W.  Va.  777,  2  S.  E.  808; 
Proudfoot  V.  Clevenger,  33  W.  Va.  267,  10  S.  E.  394; 
Humphrey's  Adm'r  v.  West's  Adm'rs,  3  Rand.  516;  Barrett 
V.  Coal  Co.  (W.  Va.)  47  S   E.  154. 

Seeing  no  error  in  the  judgment,  we  must  afiBrm  it. 


CANADIAN  PAC.  RY.  CO.  v.  ELLIOTT. 
(Circnit  Court  of  Appeals,  Second  Circuit,  April  11,  1905.) 

[137  Fed.  Rep.  904.] 

Master  and  Servant — Railroada — Injuries  to   Servant — Rules— Failure 

to  Observe — Assumed  Risk.* 

Wliere  a  car  repairer  failed  to  observe  a   reasonable  rule   requiring 

a  blue  flag  by  day  and  a  blue  light  by  night  to  be  displayed    at    one 

or  t>oth  ends  of  a  car,  indicating  that  workmen  were  under   or  about 

^Aa  to  contributory  negligence  and  assumption  of  risk  where  rail- 
road employees  fail  to  comply  with  lules  and  instructions,  see  foot- 
note appended  to  Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.), 
10  R.  R.  R.  240,  33  Am  A  Eng,  R.  Cas.,  N.  8.,  240;  Carson  v. 
Southern  Ry.  Co.  (8.  Car.),  12  R.  R.  R.  337,  35  Am.  &  Eng.  R. 
Cas.,  N.  8.,  337  (disobedience  of  rules  in  compliance  with  instruc- 
tions of  vice  principal  is  not  contributory  negligence) ;  McMillan 
V.  Grand  Trunk  Ry.  Co.  (C.  C.  A.),  12  R.  R.  R.  712,  35  Am.  A  Eng. 
R.  Caa.,  N.  8.,  712    (going  between    cars,  in    violation    of  rules   or 
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it,  and  providing  that,  when  thus  protected,  the  car  shall  not  be 
coupled  to  or  moved,  etc.,  and  such  failure  resulted  in  his  death  by 
another  car  being  pushed  against  the  car  on  which  he  was  working* 
he  assumed  the  risk. 

Same — Customary  Violation — Evidence. 

Where  a  car  repairer  was  killed  while  working  about  a  car  which 
he  had  failed  to  protect  with  a  signal,  as  required  by  rule  providinsr 
that  a  signal  should  be  displayed  on  one  or  both  ends  of  a  car  to 
indicate  that  ** workmen  are  under  or  about  it,"  evidence  of  a  wit- 
ness that,  in  case  of  work  being  done  ^* under  a  car,"  it  would  be 
flagged,  but  that,  if  the  workmen  were  simply  going  to  step  behind 
the  car  for  **a  half  a  minute  or  so,"  they  would  not  flag  it,  he  hav- 
ing been  employed  prior  to  the  adoption  of  such  rule,  and  having^ 
worked  under  a  rule  only  requiring  cars  to  be  protected  in  case  of 
necessity  for  car  repairers  to  work  '*under  the  car,"  was  inadmissi- 
ble to  show  a  customary  violation  of  the  later  rule. 

8ame.f 

In  an  action  for  death  of  a  car  repairer  while  working  about  the 
same  without  having  protected  it,  as  required  by  rule,  evidence 
held  insufficient  to  establish  that  the  rule  had  become  functus  officio 
by  frequent  violation. 

In  Error  to  the  Circuit  Coart  of  the  United  States  for  the 
District  of  Vermont. 

For  opinion  below,  see  129  Fed.  163. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judg- 
ment of  the  Circuit  Court,  District  of  Vermont,  entered  upon 
the  verdict  of  a  jury  in  favor  of  defendant  in  error,  who  was 
plaintiff  below.  The  action  was  brought  tp  recover  for  the 
death  of  a  car  repairer  in  the  service  of  the  defendant  com- 
pany, who  was  run  over  and  killed  by  a  car  which  he  was  in- 
specting at  Richford  Station,  Vt. 

F.  E.  Alfred  and  W.  B.  C.  Stickney,  for  plaintiff  in  error. 
W.  L.  Burnop,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Cir- 
cuit Judges. 

LACOMBE,  Circuit  Judge.  Besides  the  main  line,  there 
are  at  Richford  several  sidings,  numbered,  respectively,  i,  2, 
etc.  A  few  minutes  prior  to  the  accident  a  through  freight 
train  from  Montreal  had  pulled  into  the  yard.     It  was  nec- 

orders,  to  receive  instructions,  prevented  recovery);  Illinois  Cent.  R. 
Co.  V,  Jones  Adm'r  (Ky.),  12  R.  R.  R.  372,  35  Am.  A  £ing.  R.  Cas., 
N.  8.,  272  (taking  part  in  flying  switch,  in  violation  of  rules,  but  in 
obedience  to  order  of  superior,  did  not  prevent  injured  brakeman 
from  recovering). 

tFor  the  authorities  in  this  series  on  the  subject  of  the  waiver  of 
rules  made  for  the  guidance  and  protection  or  railroad  employees, 
see  Hill  v.  Boston  Sl  M.  R.  R.  (N.  H.),  11  R.  R.  R.  385,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  385  (insufficiency  of  evidence  to  show  failure  to 
enforce  rules);  St  Louis  Nat.  Stockyards  v.  Godfrey  (111.),  7  R.  R.  R. 
28,  30  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  28  ( waiver  of  rules  intended  to  regu- 
late the  running  of  trains  in  switchyards) ;  Wright  v.  Southern  Ry. 
Co.  (Va.),  5  R.  R.  R.  438,  28  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  438  (com- 
pany chargeable  with  knowledge  of  disregard  of  rules) ;  extensive 
note  appended  to  Qalveston,  H.  8t  S.  A.  Ry.  Co.  v,  Adams  (Tex.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  274. 
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essary  to  cut  some  cars  out  of  it.  Two  cars,  which  had  been 
in  the  middle  of  the  freight  train,  were  first  sent  down  siding 
No.  I  in  charge  of  one  Sears  as  rear  brakeman.  After  they 
were  brought  to  a  standstill,  he  returned  to  the  train,  and  five 
cars  located  just  in  front  of  the  caboose  were  cut  out  and 
kicked  back  on  the  same  siding.  Sears  rode  those  also,  and 
they  came  with  great  force  against  the  other  two  cars,  driv- 
ing them  back  a  considerable  distance.  Deceased  and  a  car 
inspector.  Green,  had  been  examining  a  freight  train  which 
had  drawn  into  the  yard  on  the  next  siding.  No.  2.  They  had 
finished  that  job,  and  were  on  their  way  back  to  the  station 
to  await  the  next  job,  when  they  drew  near  to  the  rear  of  the 
two  cars  on  siding  No.  i.  Elliott  (the  deceased)  suggested 
that  they  should  test  the  '^ knuckle" — a  part  of  the  coupling 
— of  the  rear  car.  Both  of  the  men  thereupon  stepped  in  be- 
hind the  car,  where  they  would  be  hidden  from  the  view  of 
any  one  '^riding  down"  any  cars  moving  towards  them  on 
siding  No.  i.  The  testing  of  the  knuckle  is  an  operation 
very  quickly  performed,  but  before  they  had  finished  it  the 
five  cars  struck  the  two,  and,  as  the  latter  moved  backward 
under  the  impact,  deceased  was  knocked  down,  run  over,  and 
killed. 

The  court  left  several  questions  to  the  jury:  First,  to  de- 
termine whether  the  five  cars  were  properly  and  prudently 
controlled  in  being  sent  down  on  the  two;  second,  if  they 
were  not  so  controlled,  was  that  because  Sears  was  not  a 
prudent,  proper,  efficient,  and  competent  brakeman,  such  as 
a  prudent  man  would  put  in  that  place?  He  charged  them 
that  the  defendant  would  be  liable  only  if  he  were  short  of 
the  proper  competency  and  efficiency  as  a  brakeman;  that, 
if  tie  was  a  good  brakeman,  but  was  at  the  moment  not  pay- 
ing attention,  not  doing  his  duty,  that  would  be  his  fault,  and 
not  the  fault  of  the  company.  The  court  also  left  it  to  the 
jury  to  determine  whether  the  deceased  was  guilty  of  con- 
tributory negligence;  to  determine  what  a  prudent  man  would 
do  in  view  of  the  whole  situation — the  rules  as  thev  were  un- 
derstood in  the  yard,  the  situation  of  the  switch  engine  and 
cars  up  above  the  highway  crossing,  the  chance  deceased  had 
to  look  and  see  if  the  car  was  coming,  and  what  he  had  a 
right  to  expect  as  to  how  much  time  would  be  consumed, 
assuming  that  the  rars  would  be  run  down  in  the  usual  way. 
They  were  to  take  him  as  he  stood  there,  knowing  the 
switching  crew  was  where  it  was,  knowing  how  long  it  would 
take  to  test  the  knuckle,  knowing  that  his  superior  was  with 
him,  knowing  the  rule  as  it  was  understood  in  the  yard,  and 
to  say  whether,  taking  everything  into  account,  he  was  lack- 
ing in  prudence  in  stepping  in  behind  the  car  to  test  the 
knuckle. 

These  instructions  assumed  that  the  testimony  would 
justify  the  jury  in  finding  that  deceased  might  disregard  the 
rule  referred  to,   speculating  on  his  chances  of  escaping  in- 
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jury  as  a  coasequence  of  such  disregard.  The  record  does 
Dot  warrant  such  a  finding.  For  a  considerable  time  prior  to 
August  10,  I90i»  the  company's  book  of  rules  and  regulations 
for  the  guidance  of  its  employees  contained  the  following: 

''Rule  14.  When  necessary  for  car  inspectors  to  work  un- 
der a  car,  they  must  protect  themselves  by  attaching  to  the 
car  a  red  fiag  by  day  or  a  red  light  by  night.  The  car  thus 
protected  must  not  be  coupled  to  or  moved,  until  the  red 
signal  is  removed  by  the  car  inspector.  When  a  car  stand- 
ing on  a  siding  is  protected  by  a  red  signal,  other  cars  must 
not  be  placed  in  front  of  it,  so  that  the  red  signal  will  be  ob- 
scured, without  first  notifying  the  car  inspector,  so  that  he 
may  protect  himself." 

This  rule  was  in  forc^  down  to  the  time  of  the  adoption  of 
rule  26,  on  August  10,  iQOr,  when  rule  26  became  a  substi- 
tute for  and  superseded  rule  14.     Rule  26  is  as  follows: 

''Rule  26.  A  blue  flag  by  day  and  a  blue  light  by  night, 
displayed  at  one  or  both  ends  of  a  car,  engine,  or  train,  indi- 
cate that  workmen  are  under  or  about  it.  When  thus  pro- 
tected it  must  not  be  coupled  to  or  moved.  Workmen  will 
display  the  blue  signals,  and  the  same  workmen  are  alone 
authorized  to  remove  them.  Other  cars  must  not  be  placed 
on  the  same  track,  so  as  to  intercept  the  view  of  the  blue 
signals,  without  first  notifying  the  workmen.'' 

It  is  manifest,  upon  a  comparison  of  the  two  rules,  that  the 
changes  introduced  by  the  new  are  all  in  the  direction  of 
more  carefully  safeguarding  the  employees.  Engines  and 
trains,  as  well  as  cars,  may  be  put  under  the  danger  signal. 
The  old  rule  protected  only  car  inspectors.  The  new  rule 
covers  all  workmen,  whether  their  work  be  inspection  or  re- 
pair. The  old  rule  protected  those  covered  by  it  only  when 
at  work  "under  a  car."  The  new  one  protects  them  when 
"under  or  about"  a  car.  Of  a  rule  which  required  section 
foremen  to  carefully  flag  their  truck  and  hand  cars,  the  Cir- 
cuit Court  of  Appeals  in  the  Eighth  Circuit,  per  Caldwell, 
Circuit  Judge,  said: 

"These  rules  are  reasonable.  They  are  founded  on  the 
experience  and  observation  of  those  who  have  had  the  man- 
agement and  operation  of  railroads  from  their  creation  down 
to  the  present  time.  They  are  essentially  for  the  protection 
and  safety,  not  only  of  the  property  of  the  company,  but  of 
passengers  and  of  the  employees  of  the  company,  more 
especially  of  section  foremen  and  their  men.  *  *  *  These 
rules  are  not  incapable  of  observance;  and  obedience  to  them 
imposes  no  unnecessary  hardship  or  burden  on  section  fore- 
men or  their  men,  while  it  protects  them  from  injury.  The 
time  of  the  men  required  to  comply  with  these  rules  is  the 
company's.  No  loss  of  wages  ensues,  no  matter  how  much 
time  is  taken  up  in  the  observance  of  the  rules.  It  is  no  loss 
or  hardship  to  the  men,  therefore,  to  require  them  to  obey 
rules  made   in  great     measure   for    their    own    protection. 
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*  *  *  Tbeir  oonobservaoce  contributed  to,  if  it  did  oot 
occasion,  tbe  accident.  Tbe  section  foreman  was  clearly 
guilty  of  contributory  negligence,  wbicb  precludes  a  recovery 
in  tbis  case."  Kansas  &  A.  V.  R.  Co.  v.  Dye,  70  Fed.  24,  16 
C   C.  A.  604. 

^^A  company  being  under  a  duty  to  make  reasonable  rules, 
it  needs  bardly  be  said  that  tbere  no  longer  exists  any  ques- 
tion of  its  right  and  power  to  do  so;  and  that  a  servant, 
accepting  employment  with  knowledge  of  such  rules,  and 
especially  when  his  attention  is  directed  thereto,  is  under 
obligation  to  fully  conform  to  such  rules  when  and  so  long  as 
they  are  really  maintained  in  force,  and  that  a  servant  or 
employee  failing  or  refusing  to  observe  such  rules  takes  upon 
himself  tbe  risk  of  the  consequences  of  such  disobedience, 
and  is,  as  matter  of  law,  guilty  of  negligence,  which  defeats 
his  right  to  bold  the  master  liable  for  an  injury  of  which  such 
negligence  is  the  proximate  cause."  C.  C.  A.,  Sixth  Circuit, 
Lake  Erie  &  W.  R.  R.  v.  Craig,  80  Fed.  488,  25  C.  C.  A.  585. 

See,  also,  C.  C.  A.,'  Fourth  Circuit,  Richmond  &  D.  R. 
Cc.  V.  Finley,  63  Fed.  228,  12  C.  C.  A.  595;  C.  C.  A.,  Eighth 
Circuit,  per  Brewer,  Circuit  Justice,  Atchison,  T.  &  S.  F.  R. 
V.  Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23  L.  R.  A.  768. 

In  tbe  case  at  bar  the  failure  to  display  the  blue  flag  at  the 
end  of  the  car  nearest  to  the  shunting  train  must  be  held  to 
have  contributed  to  the  accident.  No  one  can  say  that,  with 
that  danger  signal  in  view,  either  tbe  conductor  who  cut 
them  out  or  Sears,  tbe  trainman  who  rode  them  down,  would 
nevertheless  have  brought  them  into  violent  contact  with 
the  cars  thus  protected.  That  deceased  knew  of  the  rule  is 
indisputable.  He  had  been  working  as  car  inspector  for  sev- 
eral years,  and  is  chargeable  with  knowledge  of  tbe  rules 
contained  in  tbe  book  furnished  to  him  for  bis  guidance.  One 
of  plaintiff's  witnesses.  Green,  tbe  car  inspector  who,  in  con- 
junction with  deceased,  had  just  finished  the  inspection  of 
the  train  on  siding  No.  2,  testified  that  Elliott  had  knowl- 
edge of  tbe  rules  because  be  had  beard  him  talk  about  them ; 
that  he  and  Elliott  knew  of  tbe  change  of  rule,  because  they 
had  blue  signals,  instead  of  red;  that  he  had  heard  Darrow, 
foreman  of  tbe  yard,  give  Elliott  instructions  in  reference  to 
following  rule  26,  telling  him  that,  ''if  we  went  to  do  anything 
about  a  car,  to-be  sure  and  protect  ourselves;  if  we  did  any- 
thing about  a  car  without  protecting  ourselves  we  did  it  at 
our  risk";  that  he  had  heard  Elliott  himself  give  these  same 
instructions  to  other  workmen.  Darrow,  tbe  foreman,  also 
called  for  the  plaintiff,  testified  that  he  had  given  Elliott  those 
instructions  upon  an  occasion  when  he  had  omitted  to  do 
something.  That  the  rule  was  wholly  disregarded  on  the 
occasion  in  question  is  conceded.  No  blue  fiag  wa^  displayed. 
Green  testified  that  they  both  stepped  in  behind  the  car  upon 
Elliott's  suggestion  that  they  test  the  knuckle,  and  that  no 
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flag  was  pat  apon  the  car,  because  the  test  woald  be  bat  lo  or 
15  seconds'  work,  and  be  did  not  bother  with  it. 

Althoagh  an  employer  may  prescribe  a  printed  rale  for  his 
workmen  to  follow,  he  may  nevertheless  abrogate  or  waive  it, 
otherwise  than  in  print.  He  may  knowingly  tolerate  sacb  a 
wide  spread  and  continaous  disobedience  to  its  terms  as  to 
make  it  a  dead  letter.  ''To  hold  that  defendant  company 
coald  make  this  rale  on  paper,  call  it  to  plaintiff's  attention, 
and  give  him  written  notice  that  be  mast  obey  it  and  be 
boand  by  it  on  one  day,  and  know  and  acqaiesce  without 
complaint  or  objection  in  the  complete  disregard  of  it  by  the 
plaintiff  and  all  its  other  employees  associated  with  him  on 
every  day  he  was  in  its  service,  and  then  escape  liability  to 
him  for  an  injury  caused  by  its  own  breach  of  duty  towards 
the  plaintiff  because  he  disregarded  this  rule,  would  be 
neither  good  morals  nor  good  law. "  Northern  Pac.  R.  Co. 
V.  Nickels  (C.  C.  A.,  Eighth  Circuit)  50  Fed.  718,  i  C.  C.  A. 
625.  See,  also.  Lake  Erie  &  W.  R.  v.  Craig  (C.  C.  A., 
Sixth  Circuit)  80  Fed.  488,  25  C.  C.  A.  585;  Whittaker  v.  D. 
&  H.  Co.,  126  N.  Y.  544,  27  N.  E.  1042.  In  one  of  these 
cases  it  appeared  that  none  of  the  employees,  so  far  as  the 
knowledge  of  the  witnesses  (who  were  all  brakemeo  and 
affected  by  the  rule)  went,  ever  obeyed  the  rule;  that  at  the' 
place  where  the  accident  happened  they  constantly  violated  it ; 
and  that  the  division  superintendent,  whose  ofiBce  was  located 
there,  had  frequently  seen  them  violate  it  and  made  no  com- 
plaint or  objection.  In  another,  the  rule  was  not  generally 
observed  in  the  yard  where  the  accident  happened,  and  these 
violations  of  the  rule  were  known  to  the  division  superintend- 
ent and  the  yardmaster;  the  former  admitting  upon  the  stand 
that  the  rule  was  not  always  observed.  In  another  case  the 
engineer  and  others,  for  a  period  of  at  least  one  year,  had 
been  in  the  habit  of  disobeying  a  rule  which  forbade  their 
placing  their  engines  on  the  main  track  and  leaving  them 
there  while  waiting  orders.  Where,  however,  it  was  testified 
that  it  was  customary  for  switchmen  to  violate  a  rule,  but 
there  was  no  evidence  to  show  that  the  custom  was  known  to 
the  officers  of  the  company,  a  different  conclusion  was  reached. 
Gleason  v.  Detroit,  G.  H.  &  M.  Ry.  (C.  C.  A.,  Sixth  Circuit) 
73  Fed.  647,  19  C.  C.  A.  636.  See,  also,  Atchison,  T.  &  S. 
F.  R.  V.  Reesman,  supra.  That  the  evidence  in .  the  case  at 
bar  falls  far  short  of  what  has  been  held  sufficient,  in  such 
reported  cases  as  we  are  referred  to  or  have  been  able  to  find, 
to  warrant  a  finding  that  an  express  rule  of  the  company  has 
been  abrogated  or  has  become  a  dead  letter,  will  be  evident 
from  the  following  analysis  of  the  testimony: 

On  this  branch  of  the  case,  the  first  witness  called  by  the 
plaintiff  was  Whitman,  who  had  been  employed  as  a  car  re- 
pairer in  the  Richford  yard  in  the  winter  of  1888-89,  many 
years  before  the  adoption  of  rule  26.  He  testified  that,  ^'in 
case  we  were  going  to  do  any  work  under  a  car,  we  would 
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flag  it;  but,  if  we  were  going  to  step  behind  a  car  (or  half  a 
minnte  or  so,  we  wouldn't/'  This  testimony  was  duly  ob- 
jected to  and  exception  was  reserved.  It  was  error  to  admit 
it,  because  it  was  in  no  way  competent  to  show  practical  con- 
struction or  disobedience  of  a  rnle  which  provided  for  signal- 
ing the  doing  of  work ''about  a  car"  by  proof  of  what  was 
done  under  a  rule  which  was  applicable  only  when  the  person 
doing  the  work  was  ''under  the  car.''  And  we  are  not 
satisfied  that  the  error  was  harmless.  Much  more  of  the 
same  sort  of  evidence  was  admitted,  but  the  jury  did  not 
have  their  attention  called  to  the  difference  between  the  two 
rules,  nor  to  the  necessity  of  confining  their  attention  to  what 
was  done  under  the  later  one.  It  is  a  reasonable  inference 
that  they  understood  that  the  entire  body  of  evidence  as  to 
putting  danger  signals  on  cars  was  to  be  considered  by  them 
in  determining  whether  rule  26  had  been  so  uniformly  and 
continuously  disregarded  in  the  Richford  yard  as  to  warrant 
a  conclusion  that  the  officers  of  the  road  acquiesced  in  its 
violation. 

Plaintiff's  next  witness  was  Green,  deceased's  fellow  car 
inspector,  above  referred  to.  He  testified  that  if  they  went 
to  do  anjrthing  about  a  car,  except  walking  along  beside  a 
train  that  had  come  in,  looking  things  over,  it  was  the  prac- 
tice and  custom  to  place  a  flag  on  the  car,  even  if  the  job 
were  only  to  test  a  knuckle,  ten  or  fifteen  seconds'  work. 
*" It  was  our  custom,"  he  said, '4o  put  a  flag  up  for  five 
seconds' work."  Asked  why  it  was  not  done  this  time,  he 
said:  "1  couldn't  tell  you  why  we  didn't  do  it;  but  we 
didn't  do  it."  Asked  if  he  ever  did  it,  be  said:  "Sure  we 
did;  sure,  yes,  sir."  Later  on,  when  pressed  by  counsel,  he 
admitted  that  two  or  three  times  before  he  might  have 
stepped  in  to  test  a  knuckle  without  using  the  flag,  "calculat- 
ing to  protect  himself." 

Plaintiff's  next  witness  was  Braman,  who  had  worked  in 
the  yard  as  a  car  repairer.  He  testified  that  they  never  used 
the  flags  if  they  were  inspecting  a  car,  or  simply  looking 
over  a  car;  only  used  them  when  working  under  a  car.  But 
the  witness  stated  that  his  employment  of  six  years  or  so  was 
somewhere  along  in  1890,  and  that  he  worked  only  under  the 
old  rule  14,  and  did  not  have  the  new  rule  26  in  his  time. 

Plaintiff's  next  witness  was  Currier,  a  laboring  man,  not  at 
the  time  of  the  trial  employed  by  the  company.  He  had 
worked  for  them  as  a  car  repairer.  His  testimony  is  very 
unsatisfactory.  On  the  direct  he  testified  that  he  had 
tested  himself,  and  seen  many  knuckles  tested,  and  never 
put  up  a  flag,  nor  knew  of.  one  being  put  up,  for  knuckle 
testing;  that  he  never  saw  a  book  of  rules;  he  could  not 
read  or  write.  On  cross-examination  he  admitted  that  from 
the  instructions  he  received  he  would  feel  obliged  to  use  a 
flag  if  he  was  required  to  go  behind  a  car  when  a  shunting 
engine  was  at  work.     His  last  service  with  the  company  was 
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a  year  and  a  half  before  the  trial.  This  would  bring  it  no 
further  back  than  August  23,  1902,  subsequent  to  the  acci- 
dent.  His  other  term  of  service  with  the  company  was  six 
years  before  the  trial,  which  would  be  in  1898,  a  considerable 
time  before  the  rule  was  changed.  There  is  nothing  to  show 
that  his  narrative  deals  with  operations  conducted  ander  rule 
26,  prior  to  the  accident. 

Plaintiff's  next  witness  was  Darrow,  the  yard  foreman. 
He  described  the  method  of  inspecting  a  train  which  has  just 
hauled  in,  two  inspectors  commencing  at  one  end  of  the 
train  and  walking  alongside  of  it,  one  on  each  side— the  same 
operation  which  Green  described  as  looking  things  over,  re* 
porting  anything  they  see  wrong  to  the  engineer — and  testified 
that  in  inspecting  a  train  in  that  way,  it  was  not  customary 
to  put  up  a  flag.  Further  on  he  testified  that  the  instruc- 
tions were  to  use  the  flags  on  cars  ''when  doing  anything 
about  them,  inspecting  them,  or  putting  bolts  into  them,  or 
anything  about  the  car  that  was  in  the  shape  of  repair. 
*  *  *  When  they  are  inspecting,  they  usually  have 
occasions  to  repair,  and  it  is  necessary  to  have  their  flags  on 
them  while  they  are  under  inspection."  He  added  that  he 
had  himself  given  such  instructions  to  Elliott,  and  concluded 
his  testimony  with  the  statement  that  it  was  the  custom  and 
the  practice  in  that  yard  to  put  a  flag  on  a  car  standing 
alone,  when  all  there  was  to  be  done  was  to  test  a  knuckle. 
Asked  if  this  was  the  invariable  custom,  he  said,  ''I  want  to 
make  the  exceptions  that  I  caught  them  once  in  a  while  not 
doing  it,"  on  which  occasions  he  reprimanded  them  and  re- 
newed his  instructions  to  them. 

Plaintiff's  last  witness  was  Martin,  who  had  been  a  brake- 
man,  and  had  acted  as  conductor  in  the  yard  several  times. 
Apparently  he  had  never  been  a  car  repairer  nor  a  car  in- 
spector. He  testified  that  he  had  often  seen  knuckles  tested^ 
and  that  he  did  not  know  of  the  flag  ever  being  used  in 
simply  testing  the  knuckle  of  a  car;  that  he  had  seen  knuckles 
tested  without  using  flags,  ''I  presume  hundreds  of  times; 
that  is,  in  my  last  six  or  seven  years — eight  years,  something 
like  that."  He  was  in  the  service  of  the  company  17  or  18 
years,  and  his  employment  terminated  July  4,  1902,  not  quite 
a  year  after  the  new  rule  26  had  superseded  the  old  one.  Of 
these ''hundreds  of  times"  he  makes  no  discrimination  be- 
tween those  which  occurred  under  the  qld  rule  and  those  un- 
der the  new.  His  answer  would  be  truthful,  although  as 
matter  of  fact  he  had  not  observed  more  than  a  half  dozen 
knuckle  inspections  during  his  last  year  of  service.  His 
duties  did  not  require  him  to  inspect  or  repair,  or  to  oversee 
inspection  or  repairs.  He  was  a  .casual  observer  only,  the 
dates  of  whose  observations  were  not  so  specified  in  the  proof 
as  to  make  them  helpful  to  a  conclusion. 

No  other  witnesses  to  this  branch  of  the  case  were  called 
by  plaintiff,  and  nothing  on  this  subject  was  developed  from 
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defendant's  witnesses.  In  onr  opinion  there  was  not  suffi- 
cient testimony  to  take  the  case  to  the  jury  on  any  theory 
that  rule  26  had  been  waived  by  the  company,  or  had  been  so 
frequently  disobeyed,  without  effort  to  enforce  it,  as  to  have 
become  a  dead  letter,  which  the  deceased  could  disregard 
without  assuming  the  risk  resulting  from  his  disobedience  of 
its  provisions.  The  court  should  have  granted  defendant's 
motion  to  direct  a  verdict  in  its  favor  on  the  ground  that 
^'plaintiff's  intestate  was  acting,  at  the  time  of  the  injury 
complained  of,  in  disobedience  of  the  rules  and  instructions 
of  the  defendant,  which  disobedience  directly  contributed  to 
the  injury  complained  of." 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial. 


LASSITBR  V.  RALEIGH  A  G.  R.  CO.  et  al. 

(Supreme  Court  of  North  Carolina,  Dec.  6,  1904.) 

[49  S.  E.  Rep.  93.] 

Master  and  Servant^  Death  of  Servant— Last  Clear  Chance— Construc- 
tion of  Statute. 
Priv.  Laws  1897.  p.  83,  c.  56,  g  1,  provides  that  the  personal  represen- 
tative of  any  employee  who  shall  have  suffered  death  in  the  course  of 
his  services  with  any  railroad  company  operating  in  the  state  by  the 
neg-ligrence  of  any  other  employee  or  by  any  defect  in  the  machinery, 
ways,  or  appliances,  shall  be  entitled  to  maintain  an  action  as^ainst  the 
company.  Section  2  provides  that  any  contract  or  agreement,  express 
or  implied,  made  by  any  such  employee,  to  waive  the  benefit  of  that  law 
shall  be  void :  hela^  that  the  question  whether,  notwithstanding  the 
contributory  negligence  of  such  employee,  in  an  action  for  his  death, 
the  defendant  had  the  last  clear  chance  to  avoid  the  injury,  and  would 
have  done  so  by  the  exercise  of  proper  care,  is  not  taken  from  the  jury 
merely  t>ecause  of  a  rule  of  the  company,  in  a  l>ook  for  which  the  em- 
ployee had  receipted,  providing  that,  *'when  a  train  is  being  pushed  by 
an  engine  (except  when  shifting  and  making  up  trains  in  yards)  a  flag- 
man must  be  stationed  in  a  conspicuous  position  on  the  front  of  the 
leading  car  to  immediately  signal  the  engineer  in  case  of  danger"  ; 
the  parenthetical  expression  contained  in  the  rule  falling  within  the 
inhibition  of  the  statute. 

Appeal  from  Superior  Court,  Wake  County;  Bryan,  Judge. 

Action  by  Albert  Lassiter,  administrator  of  the  estate  of 
A.  C.  Lassiter,  deceased  against  the  Raleigh  &  Gaston  Railroad 
Company  and  another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

For  former  opinion,  see  45  S.  E.  570. 

Day  &  Bell,  T.  B.  Womack,  and  Murray  Allen,  for  appel- 
lants. 
Battle  &  Mordecai  and  N.  Y.  Gulley,  for  appellee. 

CLARK,  C.  J.  This  case  was  before  this  court,  133  N.  C. 
244,  45  S.  E.  570.  The  defendant  appellant  says  in  its  brief 
that  ''the  facts  developed  by  the  plaintiff's  testimony  on  the 
second  trial  do  not  differ  materially  from  those  on  the  former 
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trial/'  but  adds  that  the  defendant  had  pat  in  evidence  rale 
404  of  the  rulebook  (for  which  book  plaintiff's  intestate  had 
receipted),  which  reads  as  follows:  ''When  a  train  is  being^ 
pushed  by  an  engine  (except  when  sbifting  and  making  up 
trains  in  yards)  a  flagman  mnst  be  stationed  in  a  conspicuous 
position  on  the  front  of  the  leading  car  to  immediately  signal 
the  engineer  in  case  of  danger."  The  first  exception  for  re- 
fusal to  dismiss  at  the  close  of  the  plaintiff's  testimony  was 
waived  by  the  introduction  of  evidence  by  the  defendant 
(Prevatt  v.  Harrelson,  132  N.  C.  251,  43  S.  £.  800;  Jones  v. 
Warren,  134  N.  C.  392,  46  S.  E.  740),  and,  besides,  is  settled 
by  the  former  decision  in  this  case. 

The  second  exception  is  to  the  admission  of  evidence  that 
greater  care  must  be  exercised  in  moving  cars  in  a  large  towo 
than  in  a  small  one.  This  is  so  held  in  Arrowood  v.  Rail- 
road, 126  N.  C.  631,  36  S.  E.  151,  and  even  if  it  had  been 
error,  it  would  be  harmless  error.  This  was  not  a  yard  off  to 
one  side  of  the  town,  but  it  was  a  side  track  in  the  main 
street  of  the  town,  and  the  town  ordinance  forbidding  a 
higher  rate  of  speed  than  six  or  eight  miles  was  proved. 

The  third  exception — for  refusal  to  nonsuit  at  the  close  of 
all  the  evidence — was  properly  refused  upon  the  former  rul- 
ing in  this  case.  Any  conflict  created  by  the  defendant's  evi- 
dence was  a  matter  for  the  jury. 

The  fourth  exception  merely  raised  the  same  point  by  ask- 
ing the  court  to  instruct  the  jury  that  upon  the  whole  evi- 
dence the  plaintiff  could  not  recover. 

The  fifth  exception  is  without  merit,  for  the  court,  in  its 
charge,  did  instruct  the  jury,  as  asked,  that  the  plaintiff's 
intestate,  in  any  aspect  of  the  evidence,  was  guilty  of  con- 
tributory negligence,  and  the  jury  so  found.  Whether  this 
did  not  conflict  with  what  was  said  in  Smith  v.  Railroad,  132 
N.  C.  824-827,  44  S.  E.  663,  is  not  before  us  on  this  appeal  by 
the  defendant. 

Exceptions  6,  7,  8,  9,  13,  and  16  depend  upon  the  effect  of 
rule  404,  and  present  really  the  only  question  in  this  appeal, 
the  others  having  been  decided  on  the  former  appeal.  This 
rule  can  affect  the  right  to  recover  only  upon  the  assumption 
that  it  was  a  contract  by  the  deceased,  by  implication,  that, 
^'when  shifting  and  making  up  trains  in  yards  a  flagman  need 
not  be  stationed  in  a  conspicuous  position  on  the  front  of  the 
leading  car  to  immediately  signal  the  engineer  in  case  of  dan- 
ger." If  the  intestate  had  entered  into  an  express  stipulation 
to  that  effect,  it  would  have  been  void.  Priv.  Laws  1897,  p. 
83,  c.  56;  Coley  V.  Railroad,  128  N.  C.  537,  39  S.  E,  43,  57 
L.  R.  A.  817;  Mott  V.  Railroad,  131  N.  C.  234,  42  S.  £.  601; 
Sigman  v.  Railroad,  13S  N.  C.  184,  47  S.  E.  420.  Whether  or 
not,  notwithstanding  the  contributory  negligence  of  the 
plaintiff's  intestate,  the  defendant  hadthe^'last  clear  chance" 
to  avoid  the  injury,  and  would  have  done  so  by  the  exercise  of 
proper  care,  was  a  question  of  fact  properly  submitted  to  the 


Vol  is  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S        631 

Wellsburg,  etc.,  R.  Co.  v.  Panhandle  Traction  Co 

jury.  The  plaintiff  was  cot»  as  defendant  contends,  barred  of 
the  right  to  have  that  question  submitted  to  the  jury  by  rea- 
son of  rule  404. 

Exceptions  10,  11,  12,  14,  15,  17,  and  20  were  settled  by  the 
former  decision  in  this  case. 

Exception  18  is  to  the  usual  charge  as  to  the  'Mast  clear 
chance,"  which  was  given  in  accordance  with  what  was  held 
in  the  former  appeal,  133  N.  C,  near  bottom  of  page  247,  45 
S.  E.  571- 

Exception  21  is  to  a  charge  in  favor  of  the  defendant. 
The  appeal  substantially  presents  the  proposition  that  the 
court  should  have  told  the  jury,  as  a  proposition  of  law,  that 
it  was  not  negligence  in  the  defendant,  as  to  an  employee, 
not  to  have  some  one  stationed  in  a  conspicuous  place  on  the 
front  of  the  leading  car  to  immediately  signal  the  engineer 
in  case  of  danger,  when  shifting  cars  backwards  on  the  side 
track  in  Henderson.  The  court  submitted  to  the  jury  the 
question  whether  there  was  negligence  of  the  defendant  in 
that  respect  upon  the  facts  of  this  case,  and  whether,  not- 
withstanding the  contributory  negligence  of  the  plaintiff's 
intestate,  such  negligence  of  the  defendant  (if  the  jury  found 
it  to  be  negligence)  was  the  proximate  cause  of  the  death  of 
the  plaintiff's  intestate.  In  this  there  was  no  error  of  which 
the  defendant  could  complain.  Smith  v.  Railroad,  132  N. 
C,  and  cases  cited  at  pages  824-827,  44  S.  E.  663.  A  case 
exactly  in  point  upon  almost  identical  facts  is  Railroad  v. 
Boisseau,  32  Can.  424. 

No  error. 


WBLLSBURG  A  8.  L.  R.  CO.  v.  PANHANDLE  TRACTION  CO.  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia,  Sept.  12, 1904.) 

[48  S.  E.  Rep.  746.] 

Eminent  Domain — Crossing  over  Another  Railroad. 

The  acquisition  of  a  crossing  by  one  railroad  over  another  involves  a 
taking:  of  private  property  for  public  use. 

Same — Same — Jurisdiction, 

Section  11  of  chapter  52  of  the  Code  of  1899  does  not  confer  upon  courts 
of  equity  jurisdiction  to  condemn  the  property  of  one  railroad,  turnpike, 
or  canal  company  for  the  purpose  of  a  crossing  by  another  railroad, 
turnpike,  or  canal  company. 

Same — Same — Same. 

By  said  section  such  courts  are  empowered  to  determine  the  exact 
places  at  which,  and  the  manner  in  which,  such  crossings  may  be 
made,  when  the  parties  are  unable  to  agree ;  but  the  right  to  cross  must 
be  obtained  by  proper  proceedings  under  chapter  42  of  said  Code,  when 
it  cannot  be  secured  by  consent  and  agreement  of  parties. 

Same — Same — Same — Character  of  Crossing. 

The  place  and  character  of  the  crossing  to  be  decreed,  when  the  par- 
ties fail  to  agree,  are  determined  by  the  situation  of  the  parties,  the 
public  interests,  the  topography  of  the  place,  the  connections  to  be 
made,  the  expense  of  making  the  crossing,  and  all  the  material  facts 
and  circumstances  affecting  the  public  and  the  rights  of  the  parties 
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immediately  concerned,  and  not  npon  the  choice  and  will  of  the  parties 
deairinj^  it.  Hence  the  court  may  decree  a  crossing  other  than  tiie  one 
described  in  the  bill. 

Grade  Crossings— Statute — J urisdiction. 

Railroad  crossings  at  grade  are  neither  prohibited  nor  discriminated 
against  by  the  statute.  On  the  contrary,  they  are  expressly  author- 
ized, and,  when  the  parties  fail  to  agree,  the  court  may  order  snch 
crossing  to  be  made,  as,  under  all  the  circumstances,  is  fair,  just,  and 
reasonable,  viewed  from  the  standpoint  of  the  parties  interested,  and 
promotive  of  the  public  welfare. 

Same— Same. ' 

The  clause  in  section  11  of  chapter  52  of  the  Code  reading  a^  follows, 
"Provided  its  work  be  so  constructed  as  not  to  impede  the  passage  or 
transportation  of  persons  or  property  along  the  same,"  neither  contem- 
plates nor  prohibits  such  impediments  as  are  merely  incidental  to  a 
properly  constructed  crossing  at  grade. 

Same— Right  to  Construct— Conditions  and  Limitations. 

Wherever  a  crossing  is  necessary  in  the  construction  of  a  railroad,  the 
law  allows  it,  and  confers  the  right  to  obtain  it ;  but  this  power  is  to  be 
exercised,  in  the  absence  of  an  agreement  by  the  parties,  under  such 
conditions  and  limitations  as  to  the  place  and  mode  of  crossing  as  a 
court  of  equity  may  justly  impose,  in  view  of  the  interests  of  the  par- 
ties and  the  public. 

Statutes— Construction. 

In  the  construction  of  a  statute,  its  spirit,  rather  than  its  letter,  is  tbe 
guiding  star,  but  contradiction  and  repugnance  must  be  avoided  when 
it  is  possible  to  do  so.  The  statute  must  be  construed  as  a  whole,  and 
every  word  in  it  made  effective,  if  possible. 

Same — Same. 

A  clearly  expressed  intention  in  one  part  of  a  statute  does  not  yield  to 
a  doubtful  construction  of  another  portion  of  it ;  and  when  the  general 
intention  of  the  Legislature  is  clear,  and  the  spirit  and  purpose  of  the 
statute  are  manifest,  a  mere  implication  or  inference  of  a  contrary  par- 
ticular or  special  intent,  arising  put  of  language  of  doubtful  meaning-, 
must  yield  to  the  general  intent. 

Same — Same. 

Where  the  language  of  a  statute  is  ambiguous  or  the  meaning  doubt- 
ful, the  surrounding  circumstances,  the  history  of  the  times,  and  the 
defect  or  mischief  which  the  statute  was  intended  to  remedy,  may  be 
resorted  to  in  seeking  its  true  meaning  and  purpose. 

Same — Same. 

An  undeviating  course  of  legislation  in  a  certain  direction  through  a 
long*  period  of  time,  in  an  effort  to  systematize  and  perfect  the  law 
relating  to  a  given  subject,  strongly  emphasizes  the  express  language 
embodying  the  final  declaration  of  legislative  wilL 

Same — Same. 

All  former  statutes  on  the  same  subject,  whether  repealed  or  unre- 
pealed, may  be  considered  in  construing  provisions  that  remain  in 
force. 

Equity— Bill. 

Uniting  a  purely  legal  demand  with  an  equitable  demand,  in  a  bill 
seeking  the  enforcement  of  the  latter,  does  not  render  the  bill  multifa- 
rious. 

Same — Same. 

In  such  case  the  allegations  respecting  the  legal  demand  may  t>e 
treated  as  surplusage  and  ignored. 

Same — Same. 

The  extent  to  which  facts  must  be  set  out  in  a  bill  depends  npon  the 
nature  of  the  principal  facts  to  be  established.  When  a  general  term 
used  has  a  double  meaning,  and,  standing  alone,  may  import  either  a 
mere  fact  or  a  conclusion  of  law,  it  must  be  accompanied  by  a  state- 
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ment  of  such  additional  facts  as  constitute  gTonnd  for  the  legal  con- 
clusion which  the  plaintiff  undertakes  to  establish ;  else  the  rule  that 
pleading's  must  be  certain  to  a  common  intent  is  violated. 

Same — Same. 

Bills  filed  under  section  11  of  chapter  52  of  the  Code  of  1899  are  gov- 
erned by  the  ordinary  rules  of  equity  pleading  applicable  to  bills  in 
general,  and  a  bill  so  filed  is  sufficient  if  it  so  states  the  plaintiff's  case 
as  to  inform  the  defendant  of  what  he  is  called  upon  to  meet. 

Character  of  Crossing— Costs. 

When,  in  a  suit  under  section  11  of  chapter  52  of  the  Code  of  1899,  the 
court  decrees  a  crossing  substantially  different  from  the  one  demanded 
of  the  defendant  before  the  institution  of  the  suit,  a  decree  for  costs 
against  the  plaintiff  is  proper. 

(Syllabus  by  the  Court.) 

Appeal  from  CircuU  Court,  Brooke  County;  H.  C.  Hervey 
and  Thayer  Melvin,  Judges. 

Bill  by  the  Wellsburg  &  State  Line  Railroad  Company 
against  the  Panhandle  Traction  Company  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal.     Affirmed. 

Henry  M.  Russel,  for  appellants. 

J.  J.  Coniff  and  John  P.  Arbenz,  for  appellee. 

POFFENBARGER,  P.  The  Panhandle  Traction  Com- 
pany, chartered  under  the  laws  of  this  state  as  a  railroad  cor- 
poration, and  operating  an  electric  railway  about  i6  miles 
long  between  the  city  of  Wheeling,  in  Ohio  county,  and  the 
city  of  Wellsburg,  in  Brooke  county,  seeks  relief  from  a  de- 
cree pronouned  against  it  by  the  circuit  court  of  the  latter 
county  in  a  suit  brought  under  section  ii  of  chapter  52  of  the 
Code  of  1899  by  the  Wellsburg  &  State  Line  Railroad  Com- 
pany, another  railroad  corporation  of  this  state,  organized  for 
the  purpose  of  constructing  and  operating  a  steam  railroad, 
to  commence,  according  to  the  terms  of  its  certificate  of  in- 
corporation, ''at  or  near  the  county  of  Brooke  in  said  state  of 
West  Virginia,  and  run  thence  by  the  most  practicable  route 
to  a  point  at  or  near  the  Pennsylvania  state  line,  at  Dunsford 
in  the  county  of  Washington,  in  the  state  of  Pennsylvania," 
authorizing  a  crossing  at  grade  of  the  said  electric  railway 
line  by  the  said  steam  railroad  line  on  payment  of  such  dam- 
ages as  shall  be  ascertained  by  a  condemnation  proceeding 
under  the  provisions  of  chapter  42  of  said  Code.  If  the  status 
of  the  Wellsburg  &  State  Line  Company  is  such  as  confers 
upon  it  the  right  to  cross  the  track  of  another  railroad — an 
inquiry  which  will  be  deferred  for  the  present — the  relation 
of  the  two  roads  to  each  other  is  such  as  to  render  a  crossing 
at  or  near  the  point  designated  in  the  decree  proper  and 
highly  necessary  to  efiectuate  the  declared  purposes  of  said 
corporation.  If  built  as  proposed,  its  line  will  run — reversing 
the  description  in  the  certificate — from  Dunsford,  in  a 
westerly  course,  to  the  Pittsburg,  Wheeling  &  Kentucky 
Railroad  at  the  Ohio  river,  crossing  the  line  of  the  Panhandle 
Traction  Company  in  order  to  make  the  connection  with  the 
Pittsburg,  Wheeling  &  Kentucky  Railroad.    Without  a  cross- 
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in  g  at  some  yoint,  the  connectioD  cannot  be  efiected,  as  the 
Pittsburg,  Wheeling  &  Kentucky  Road  lies  between  the  Pan- 
handle Traction  Company  Road  and  the  Ohio  river  from 
Wheeling  to  Wellsburg.  Upon  a  railroad  company  so 
situated,  the  statute  confers  the  right  to  a  crossing,  and  pro- 
vides for  its  enforcement.  It  says:  ''If  any  railroad,  turn- 
pike or  canal  company  shall  deem  it  necessary  in  the 
construction  of  their  work,  or  any  branch  or  siding  thereof, 
to  cross  any  other  railroad,  turnpike,  or  canal,  or  any  state  or 
county  road,  at  grade  or  otherwise,  it  may  do  so,"  etc. ;  and, 
further,  that,  'Mn  case  the  parties  interested  fail  to  agree 
upon  such  crossing,  *  *  *  the  company  desiring  it  may 
bring  its  suit  in  equity,"  etc.  The  defense,  based  upon 
grounds  not  in  conflict  with  these  views,  is  raised  in  part  by 
a  demurrer  in  writing,  specifying  four  principal  causes,  three 
of  which  deny  the  sufficiency  of  the  bill,  viewed  as 
one,  invoking  the  power  of  eminent  domain  to  take 
from  the  defendant  company  part  of  its  property,  and 
the  remaining  one  its  sufficiency  as  a  bill  seeking  merely 
a  crossing  of  one  railroad  by  another.  Dealing  with 
the  bill  from  the  first  point  of  view,  the  demurrer 
says  the  property  asked  for  cannot  be  taken,  because 
it  is  already  devoted  to  a  public  use  from  which  it  cannot  be 
diverted  for  another  similar  use  of  no  higher  nature  than 
that  for  which  it  was  originally  acquired,  because  the  bill 
does  not  aver  that  the  property  demanded  is  unnecessary  for 
the  enjoyment  and  exercise  by  the  defendant  of  its  franchise, 
and  because  there  is  no  specific  averment  that  the  plaintiff 
will  devote  that  property  to  a  public  use.  Viewing  the  bill 
as  one  filed  under  the  statute  to  obtain  a  crossing,  the  lack 
of  such  particularity  in  the  description  of  the  proposed  cross- 
ing as  will  show  how  it  will  afiect  the  defendant  company's 
railway,  and  failure  to  show  impracticability  of  crossing  other- 
wise than  at  grade,  are  assigned  by  counsel  for  the  defend- 
ant as  grounds  of  demurrer. 

A  clear  understanding  of  the  nature  of  the  right  desired  by 
the  plaintifi  will  facilitate  the  disposition  of  the  questions 
raised  by  the  demurrer,  including  the  supposed  distinction 
between  a  bill  for  the  taking  of  private  property  for  public 
use  and  one  seeking  a  mere  crossing.  That  a  crossing  of  the 
right  of  way  and  track  of  one  railroad  company  by  the  track 
of  another  amounts,  at  least,  to  the  acquisition  of  an  ease- 
ment by  the  latter  over  property  owned  by  the  former,  is  so 
manifest  as  to  render  discussion  or  citation  of  authority  to 
that  effect  useless.  However,  it  has  been,  in  effect,  so  decided 
in  Tuckahoe  Canal  Co.  v.  Tuckahoe  &  James  River  R.  R. 
Co.,  1 1  Leigh,  42,  36  Am.  Dec.  374.  In  that  case  Judge  Tucker 
makes  it  clear  that  the  property  owned  by  an  internal  im- 
provement company,  and  used  by  it  in  the  exercise  ot  its 
franchise,  is  not  the  francbise  itself,  but  is,  on  the  contrary, 
private  property  subject  to  the  jus  publicum.     Whether,  in 
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obtaiDine  such  crossing,  the  ownership  of  the  fee  is  afiected  or 
distorbed,  does  not  enter  into  this  inquiry.  The  acquisition 
of  a  right  of  way  only  over  the  property  of  another  is  the  tak- 
ing from  that  other  of  a  thing  of  value— a  valuable  right  to 
the  use  of  the  land  for  certain  purposes — and  it  can  be  done 
without  the  consent  of  the  owner  only  in  the  manner  and 
upon  the  terms  prescribed  by  law.  In  the  case  above  re- 
ferred to,  the  celebrated  jurist  who  delivered  the  opinion  of 
the  court  said:  ^'The  Tuckahoe  Railroad  Company  set  up 
a  pretension  to  run  their  road  across  the  canal  on  a  bridge  of 
a  certain  elevation.  They  are  not  content  with  passing  on 
side  by  side  with  their  rival,  but  they  assert  a  right  by  their 
charter  to  cross  bis  Kne  of  improvement.  This  brings  us  to 
the  inquiry,  how  far  the  legislative  power  is  adequate  to  the 
grant  of  such  a  right?"  After  discussing  the  question  at  con- 
siderable length,  be  expressed  bis  conclusion  as  follows:  '4 
think  it  was  competent  to  the  Legislature  to  empower  the 
railroad  company  to  cross  the  line  of  the  canal,  whether  the 
canal  company  be  regarded  as  the  proprietors  of  the  soil, 
or  of  a  mere  right  of  way.  If  they  are  proprietors  of  the 
soil,  then  they  hold  it  by  the  same  tenure  that  every  man 
holds  his  land;  that  is,  subject  to  the  jus  publicum.  If  it  is 
a  mere  right  of  way  to  which  they  have  title,  the  argument 
applies  with  yet  more  force,  since  the  power  to  condemn  the 
land  itself  is  greater  than  that  of  condemning  an  easement 
upon  it." 

From  this  application  of  legal  principles,  as  well  as  the 
obvious  nature  of  the  right  desired  by  the  plaintiff  in  respect 
to  the  property  of  the  defendant,  it  is  apparent  that  the 
former  contemplates  the  taking  of  private  property  for  pub- 
lic use  under  the  power  of  eminent  domain.  But  can  that 
power  be  invoked  in  a  court  of  equity?  What  is  the  function 
of  the  suit  in  equity  authorized  by  the  statute?  The  language 
of  the  statute  itself  seems  to  fully  answer  these  questions. 
It  says:  ''In  case  the  parties  interested  fail  to  agree  upon 
such  crossing  or  alteration  as  is  desired,  the  company  desir- 
ing it  may  bring  its  suit  in  equity,  and  in  such  suit  the  court 
may,  in  a  proper  case,  decree  that  such,  or  any  proper  cross- 
ing or  alteration  may  be  made,  upon  payment  of  damages,  to  be 
ascertained  as  provided  in  chapter  forty-two  of  the  Code,  and 
the  company  desiring  such  crossing  or  alteration  may  there- 
upon proceed  under  said  chapter  to  obtain  the  right  to  make 
such  crossing  or  alteration."  The  power  of  condemnation  is 
legislative,  not  judicial,  and  exists  in  the  courts  only  by  ex- 
press authorization,  and  only  to  such  an  extent  as  it  has  been 
expressly  vested  in  them.  The  statute  above  quoted  pre- 
scribes the  decree  to  be  entered,  and  stops  short  of  giving  the 
right  of  occupation  of  the  crossing.  It  expressly  says  "the 
right  to  make  the  crossing"  may  be  obtained  in  another  pro- 
ceeding, and  that  is  in  a  conrt  of  law,  where  the  right  to  have 
a  jury  ascertain  the  amount  of  compensation   may  be  de- 
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manded.  Property  cannot  be  taken  nntil  just  compensation 
therefor  is  paid  or  secured  to  be  paid.  Before  payment  it 
must  be  ascertained  in  such  manner  as  is  prescribed  by  law. 
Const,  art.  3,  §  9.  Chapter  42  of  the  Code  prescribes  the 
manner,  and  it  authorizes  proceedings  in  the  law  courts  only. 
There  is  no  jurisdiction  in  equity  to  ascertain  and  decree 
compensation  for  damages  to  property.  Ohio  River  Ry. 
Co.  V.  Gibens,  35  W.  Va.  57,  12  S.  E.  1093;  Ward  v.  O.  R. 
R.  Co.,  3S  W.  Va.  481,  14  S.  E.  142.  Equity  has  jurisdiction 
to  prevent  the  construction  of  a  work  of  internal  improve- 
ment, where  it  would  work  such  injury  to  private  property, 
not  actually  taken,  as  virtually  destroys  its  value,  until  com- 
pensation for  the  injury  is  paid  or  secured  to  be  paid,  and  in 
such  case  an  issue  out  of  chancery  will  be  directed  to  ascer- 
tain the  amount  of  compensation.  Mason  v.  Bridge  Co., 
17  W.  Va.  ^96;  Teter  v.  W.  Va.  Cent.  &  Pa.  R.  Co.,  35  W. 
Va.  433.  14  S.  E.  146;  Ward  v.  O.  R.  R.  Co.,  35  W.  Va.  481, 
14  S.  E.  142.  Of  course,  equity  would  restrain  an  internal  im- 
provement company  from  actual^  taking  property  without 
having  paid,  or  secured  payment  of  compensation  therefor, 
but  whether  in  that  case  it  would  direct  an  issue  out  of  chan- 
cery to  determine  the  compensation  to  be  paid  has  not  been 
decided  by  this  court.  But  even  if  that  could  be  done,  there 
is  no  shadow  of  jurisdiction  in  equity  to  entertain  such  a  pro- 
ceeding as  is  prescribed  by  chapter  42  of  the  Code,  the  only 
one  by  which  an  internal  improvement  corporation  may  ob- 
tain private  property  for  public  use.  . 

Reference  to  the  history  of  the  section  under  consideration, 
and  railroad  legislation  in  general,  will  tend  to  enlighten  as 
to  the  legislative  purpose  in  authorizing  the  suit  in  equity. 
Under  the  first  general  railroad  act,  which  was  passed 
March  11,  1837,  railroad  companies  had  authority  to  enter 
upon  and  take  land  and  crossings  necessary  to  the  construc- 
tion of  their  lines  before  ascertainment  or  payment  of  the  pur- 
chase money,  and  courts  were  prohibited  from  enjoining  them 
unless  it  was  ''manifest  that  they,  their  officers,  agents  or 
servants,"  were  ''transcending  the  authority  given  them  by" 
that  "act,  and  that  the  interposition  of  a  court  of  equity" 
was  "necessary  to  prevent  injury  that"  could  not  "be 
adequately  compensated  in  damages."  In  that  act  the  basis 
of  what  is  now  section  11  of  chapter  52  of  the  Code  was  em- 
Dodied,  but  without  any  restriction  upon  the  making  of  the 
crossing  before  payment  of  compensation.  It  was  under  that 
act  that  the  case  6i  Tuckahoe  Canal  Co.  v.  Tuckahoe  & 
James  River  R.  Co.,  cited,  arose,  and  on  this  point  Judge 
Tucker  said :  "It  seemed  to  be  considered  by  the  counsel  that 
the  condemnation  must  precede  the  execution  of  the  work. 
This  is,  I  conceive,  a  misconception  of  the  law.  The  com- 
pany have  a  right  to  proceed  with  their  work  before  con- 
demnation." In  the  Code  of  1849  the  section,  as  amended, 
reads  thus:    "If  any   railroad,  turnpike  or  canal  company 
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deem  it  necessary  in  the  construction  of  their  work  to  cross 
any  other  railroad,  turnpike,  or  canal,  or  any  state  or  county 
road,  it  may  do  so,  provided  its  work  be  so  constructed  as 
not  to  impede  the  passage  or  transportation  of  persons  or 
property  along  the  same.  If  any  such  company  desire  that 
the  course  of  any  other  railroad,  turnpike,  canal,  or  state 
road  should  be  altered  to  avoid  the  necessity  of  any  cross- 
ing, or  of  frequent  crossings,  or  to  facilitate  the  crossing 
thereof,  the  alteration  may  be  made  in  such  manner  as  may 
be  agreed  between  the  company  desiring  such  alteration,  and 
the  other  railroad,  turnpike  or  canal  company,  or  the  board 
of  public  works  in  the  case  of  a  state  road.  And  if  such  con- 
struction or  alteration  as  is  allowed  by  this  section  shall 
cause  damage  to  any  company,  or  to  the  owner  of  any  lands, 
the  railroad,  turnpike  or  csnal  company  first  mentioned  shall 
pay  such  damage.  But  any  county  road  may  be  altered  by 
any  such  company  for  the  purpose  aforesaid,  whenever  it 
shall  have  made  an  equally  convenient  road  in  lieu  thereof.'* 
Code  1849,  c.  56,  §  24.  It  remained  in  this  form  in  the  Codes 
of  i860  and  1868.  Whether  the  insertion  of  the  clause  provid- 
ing for  agreement  as  to  the  manner  of  crossing  made 
it  necessary  to  condemn  before  crossing,  when  the 
parties  failed  to  agree,  was  never  decided.  For  such  con- 
tingency the  statute  made  no  express  provision.  The  Con- 
stitution of  1863  did  not  require  payment,  or  security  for 
payment,  of  conpeos::tion  for  private  property  taken  for 
public  use,  before  the  taking  of  it.  But  the  Constitution  of 
1872  does,  and  this  section  concerning  crossings  and  other  stat- 
utes have  been  amended  so  as  to  conform  to  this  new  con- 
stitutional limitation.  The  act  approved  April  3,  1873, 
providing  for  the  incorporation  and  regulation  of  railroad 
companies,  although  somewhat  indefinite,  seems  to  be  in 
conformity  with  the  constitutional  provision.  But  the  act  of 
March  10,  1881,  amending  and  re-enacting  the  section  here 
involved,  with  others  of  chapter  52  of  the  Code,  removed  all 
doubt,  if  there  was  any,  acd  made  the  legislative  intent 
clear,  by  expressly  saying  that  in  case  of  disagreement  the 
right  to  cross  shall  be  obtained  by  condemnation  under  the 
general  law  of  governing  condcunation  proceedings,  after 
having  obtained  by  decree  in  equity  a  designation  of  the 
place  at  which,  and  specification  of  the  manner  in  which,  the 
crossing  desired  shall  be  made.  The  statute  as  it  now  stands  is 
an  expression  of  legislative  will,  and  a  legislative  interpreta- 
tion of  section  9  of  article  3  of  the  Constitution,  to  the  fore- 
going effect.  It  says  the  taking  of  a  crossing  is  a  taking  of 
private  property,  for  which  the  proceeding  must  be  under 
chapter  42,  and  not  under  this  section,  except  to  the  extent  of 
determining  where  and  how  the  crossing  shall  be  made. 

In  view  of  this  conclusion,  it  is  immaterial  whether  the 
allegations  of  the  bill  purporting  to  set  up  a  demand  for  a 
decree  for  actual  possession  and  use  of  the  crossing  are  such 
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as  would  constitute  a  sufficient  application  under  chapter  42 
of  the  Code  or  not»  for  the  granting  of  the  relief  to  be  ob- 
tained under  that  chapter  is  not  within  the  jurisdiction  of  a 
court  of  equity,  and  that  court  will  not  inquire  into  the  matter 
of  their  sufficiency.  It  will  in  no  sense  take  cognizance  of 
that  sort  of  a  case.  For  the  same  reason,  these  allegations 
do  not  make  the  bill  multifarious.  ''The  uniting  of  a  purely 
legal  demand  in  a  bill  which  seeks  the  enforcement  of  an 
equitable  demand  will  not  render  the  bill  liable  to  be  dis- 
missed as  multifarious.''  Smith  v.  Patton,  12  W.  Va.  ^41; 
Smith  V.  McLain,  1 1  W.  Va.  654;  Pyles  v.  Furniture  Co.,  30  W. 
Va.  123,  2  S.  £.  909.  In  so  far  as  these  allegations  were  not 
essential  or  proper  in  a  bill  to  settle  differences  as  to  where 
and  how  a  crossing  shall  be  made,  it  was  proper  to  disregard 
them  as  surplusage. 

The  bill  designates  the  point  at  which  the  crossing  is  de^ 
sired,  and  the  necessity  of  such  crossi  ag,  and  shows  such 
necessity  by  facts  alleged.  It  also  avers  that  the  construc- 
tion of  plaintiff's  road  across  that  of  the  defendant  company 
will  not  impede  the  passage  or  transportation  of  persons  or 
property  along  the  latter  road.  Must  it  go  further,  and  show 
just  how  it  will  afiect  the  track  of  the  defendant  company, 
and  that  an  undergrade  or  overgrade  crossing  is  impractica- 
ble? The  statute  confers  the  right  to  cross  "at  grade  or 
otherwise"  when  necessary  and  possible  without  impeding 
passage  and  transportation,  and  provides  a  remedy  for  the 
enforcement  of  the  right  when  withheld.  Want  of  necessity, 
impracticability  of  effecting  any  crossing,  or  the  impropriety 
of  crossing  at  a  point  or  in  a  manner  specified,  are  all  matters 
of  defense,  and  substantially  covered  by  the  allegations  of 
the  bill.  In  other  words,  the  interposition  of  any  one  of 
them  is  possible  only  by  denial  of  some  material  averment 
of  the  bill.  Tested  by  the  general  rules  and  principles  of 
equity  pleading,  the  bill  seems  to  be  sufficient.  A  bill  need 
not  set  out  the  evidential  facts  necessary  to  sustain  its  gen- 
eral allegations.  The  extent  to  which  facts  must  be  detailed 
depends  upon  the  nature  of  the  main  fact  to  beset  up.  When 
the  general  term  used  for  it  n:ay  be  equivocal  and  stand  for 
a  simple  fact  or  a  conclusion  of  law — as,  for  instance,  the 
word  "fraud" — the  rule  of  "certainty  to  common  intent" 
demands  the  statement  of  sufficient  facts  to  show  that  the  acts 
complained  of,  and  intended  to  be  established  by  the  evi- 
dence, constitute  fraud,  but  even  here  the  evidence  need  not 
be  detailed.  All  facts  necessary  to  constitute  a  foundation 
for  the  legal  conclusion  that  the  plaintiff  is  entitled  to  the  re- 
lief he  desires  must  be  alleged,  but  conclusions  of  law  alone 
are  insufficient,  and  violative  of  the  rule  of  certainty  in  plead- 
ing. Billingsley  v.  Menear,  44  W.  Va.  651,  30  S.  E.  61 ;  Vance 
Shoe  Co.  V.  Haught,  41  W.  Va.  275,  23  S.  E.  553;  Zell  Guano 
Co.  V.  Heatherly,  38  W.  Va.  409, 18  S.  E.  611;  P^lesv.  Furni- 
ture Co.,  30  W.  Va.  123,  2  S.  E.  909;  Newberger  V.  Wells,  51 
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W.  Va.  624,  639,  42  S.  E.  625.  All  the  essential  facts  here  are 
of  sacb  character  as  to  require  no  great  degree  of  particalarity 
and  ninateness  of  statement  in  giving  the  bill  the  prescribed 
degree  of  certainty.  Whether  tbe  crossing  is  necessary  and 
practicable  is  a  matter  of  almost  pare  fact»  dependent  upon  the 
evidence,  and  involving  scarcely  any  application  of  the  prin- 
ciples of  law  in  its  determination.  The  simple  demand  of  a 
crossing  at  a  given  place,  with  a  general  specification  of  the 
kind  of  crossing  desired,  preceded  by  the  necessary  aver- 
ments of  the  character  of  the  plaintiff  and  necessity  of  the 
crossing,  would  seem  to  be  sufiBcient  to  apprise  the  defend- 
ant of  everything  that  can  be  involved  in  any  issue  that  can 
be  made  up  between  the  parties.  In  order  to  fulfill  the  re- 
quirements of  the  rule,  the  plaintiff  need  only  so  state  his 
case  ''as  to  inform  the  defendant  of  what  he  is  called  upon  to 
meet."  Zell  Guano  Co.  v.  Heatherly,  38  W.  Va.  409,  18  S. 
E.  611.     We  think  the  demurrer  was  properly  overruled. 

Tbe  answer  denies  the  right  claimed  by  the  bill  on  the 
ground  that  tbe  plaintiff  is  not,  and  will  not  be  when  com- 
pleted, a  common  carrier,  but  a  mere  private  coal  road.  To 
sustain  this  position,  the  defendant  relies  upon  the  shortness 
of  plaintiff's  line;  its  failure  to  make  connection  with  any 
railroad  except  the  Pittsbsrg,  Wheeling  &  Kentucky  at  the 
Ohio  river;  the  fact  that  the  Wellsburg  Coal  Compan},  a 
corporation  having  for  its  stockholders  the  same  persons  who 
own  the  stock  of  the  plaintiff  railroad  company,  owns  1,000 
acres  of  coal  land  through  which  the  railroad  will  be  con- 
structed and  operated ;  and  tbe  admission  of  the  vice  presi- 
dent and  chief  engineer  of  the  plaintiff  that  the  principal 
object  in  constructing  tbe  road  is  to  provide  means  for  tran»- 
Dorting  the  coal  from  the  Wellsburg  Coal  Company's  land. 
It  further  appears  from  the  testimony  of  this  witness,  how- 
ever, that  the  stockholders  of  the  plaintiff  intend  to  obtain  a 
charter  under  the  laws  of  Pennsylvania,  and  extend  the  road 
from  the  state  line  to  Tylerdale,  near  Washington,  Pa., 
where  connection  will  be  made  at  the  east  end  of  the  line 
with  the  Baltimore  &  Ohio  and  other  railroads;  that  the 
entire  length  of  the  road,  so  extended,  will  be  28  miles;  that 
the  road  has  been  graded  and  rails  laid  for  a  distance  of  3 
miles,  commencing  at  the  west  end,  and  rights  of  way 
acquired  for  some  distance  beyond  the  grading  towards  the 
state  line;  that  the  road  will  be  equipped  with  cars  and 
coaches  for  the  general  transportation  of  freight  and  pas- 
sengers; and  that  the  road  will  be  in  all  respects  a  common 
carrier.  This  evidence  is  uncontradicted,  and  nothing  tends 
towards  its  overthrow  except  the  circumstances  of  ownership 
by  the  stockholders,  by  means  of  corporate  organization,  of 
the  coal  land,  and  its  being  the  principal  inducement  to  the 
investment  in  the  railroad  company.  But  they  do  not  ex- 
clude the  intent  to  operate  a  railroad  as  a  common  carrier. 
The  several  purposes  of  the  corporators  may  consistently 
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Stand  together.  Other  motives  than  the  mere  operatinn  of  a 
common  carrier  and  other  works  of  internal  improvement 
always  move  the  people  who  bnild  them,  else  none  would 
ever  be  constructed.  They  constitute  fields  of  profitable  in- 
vestment, direct  and  indirect,  and  have  a  double  character^ 
which  the  law  recognizes  and  upholds.  For  some  purposes 
they  are  private,  and  for  others  public,  and  the  private  right 
which  the  stockholders  and  creditors  have  in  respect  to  them 
constitute  the  sole  inducement  to  their  construction  and 
operation.  For  the  purposes  of  this  case,  it  suffices  to  say 
the  evidence  relies  upon  in  support  of  this  defense  is  insuffi- 
cient to  sustain  it. 

Another  defense  raised  by  the  answer  rests  upon  a  view  of 
the  statute  which,  if  adopted  here,  would  reverse  the  decree. 
It  is  that  the  letter  of  the  statute  must  be  obsenred,  and  no 
crossing  can  be  allowed  that  will  in  any  manner  or  to  any 
extent  'impede  the  passage  or  transportation  of  persons  or 
property  along"  the  road  over  which  a  crossing  is  sought. 
If  this  is  a  correct  interpretation,  there  can  be  no  crossing  at 
grade,  except  by  consent,  under  any  circumstances,  however 
imperious  the  necessity  may  be,  for  every  such  crossing  is 
an  impediment,  in  a  certain  sense.  In  the  language  of  coun- 
sel for  the  appellant:  '^The  necessity  to  stop  the  defendant's 
cars  when  a  train  might  be  upon  the  crossing  or  approaching 
the  crossing,  would  be  an  impediment  The  necessity  to  re- 
duce the  speed  of  the  cars  and  to  wait  for  a  signal  from  the 
watchman  would  be  an  impediment.  The  constant  danger 
of  accidents  would  be  a  most  serious  interference  with  the 
defendant's  operations."  Thus  adherence  to  the  letter  of 
the  proviso  found  in  the  section  under  consideration  would 
defeat,  in  part,  the  very  right  which  the  Legislature  has 
plainly  attempted  to  confer  by  the  express  language  of  one 
part  of  the  section — the  crossing  of  one  railroad  by  another 
at  grade.  The  section  must  be  taken  as  a  whole,  and  so 
construed  as  to  give  effect  to  every  word  in  it,  if  possible. 
Contradiction,  if  there  be  any,  must  be  reconciled  by  choos- 
ing, from  the  different  meanings  a  word  or  clause  may  have, 
that  one  which  will  harmonize  with  other  parts  of  the  instru- 
ment. The  spirit  of  the  statute,  rather  than  its  letter,  is 
the  guiding  star,  but  the  letter  also  is  to  be  regarded,  and 
given  effect  if  possible.  Gas  Co.  v.  Wheeling,  8  W.  Va.  320; 
Brown  v.  Gates,  15  W.  Va.  131;  Jackson  v.  Kittle,  34  W.  Va. 
207,  12  S.  E.  484;  Bank  v.  County  Court,  36  W.  Va.  341,  15  S. 
E.  78;  Baxter  v.  Wade,  39  W.  Va.  281, 19  S.  E.  404.  Keeping^ 
this  general  rule  of  construction  in  view,  due  weight  must  be 
accorded  to  the  absence  of  any  expression  of  preference  in 
the  statute  for  crossings  other  than  grade  crossings.  It  does 
not  say,  as  do  the  statutes  of  some  of  the  states,  that  a  cross- 
ing at  grade  shall  not  be  mads  where  it  is  practicable  or  pos- 
sible to  make  an  overgrade  or  undergrade  crossing.  On  the 
contrary,  it  confers  the  right  to  a  crossing  at  grade  or  other* 
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wise,  and  aathorizes  the  courts  of  equity  to  prescribe  the 
kind  of  crossing  when  the  parties  fail  to  asiree.  If  there  is 
any  discrimination  against  grade  crossings,  it  is  by  implica- 
tion arising  out  of  the  proviso  forbidding  the  impending  of 
traffic;  and,  if  such  effect  is  to  be  accorded  to  it,  the  right  to 
a  grade  crossing,  expressly  conferred  by  the  preceding  clause 
of  the  section,  is  taken  away  entirely.  As  already  indicated, 
well-settled  principles  of  law  compel  the  courts  to  avoid,  by 
construction,  when  it  is  possible  to  do  so,  an  interpretation 
of  a  statute  that  will  leave  any  part  of  it  noneffective  and 
dead.  ''Conflict  and  repugnance  in  statutes  should  always  be 
avoided  by  construction,  if  possible.  Indeed,  a  statute 
ought,  upon  the  whole,  to  be  so  construed  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word  should  be  superfluous, 
void,  or  insignificant."  Lucas,  J.,  in  Jackson  v.  Kittle,  34 
W.  Va.  216,  12  S.  E.  488.  A  right  expressly  given  in  one 
part  of  an  instrument  cannot  be  taken  away  by  a  mere  im- 
plication arising  out  of  another  part  of  it,  which  is  not  one  of 
necessity,  if  it  can  be  taken  away  by  implication  at  all. 
Thus:  ''A  clearly  expressed  intention  in  one  portion  of  a  will 
is  not  to  yield  to  a  doubtful  construction  of  any  other  por- 
tion of  the  instrument.  When  the  general  intent  of  the 
testator  is  clear,  and  it  is  imptacticable  to  give  effect  to  all 
the  language  of  the  instrument  expressive  of  some  particular 
or  special  intent,  the  latter  must  yield  to  the  former,  but 
every  expressed  intent  of  the  testator  must  be  carried  out 
when  it  can  be  done."  Bell's  Adm'r  v.  Humphrey,  8  W.  Va. 
I,  6.  The  peculiar  nature  of  the  subject  with  which  this 
section  deals,  and  the  prevalent  conditions  and  practices  re- 
lating to  it,  must  be  kept  in  view.  Necessity,  convenience, 
and  practicability  of  the  grade  crossing  have  been  demon- 
strated and  fixed  by  experience.  Though  discriminated 
against  by  legislation  in  some  states,  they  are  nowhere  pro- 
hibited. For  reasons  of  economy,  peculiarity  of  topography 
or  connection,  or  others,  they  are  found  everywhere,  and  yet 
the  great  transportation  lines  of  the  country  are  operated 
with  reasonable  safety  and  rapidity  over  them.  So  general 
is  the  use  of  them  that  vast  sums  of  money  are  constantly 
laid  out  in  derailing  switches,  electric  bells,  and  for  watchmen 
and  other  safeguards.  They  are  found  in  densely  populated 
cities,  where  trains  crowd  upon  one  another,  and  on  the 
broad  plains,  where  long  reaches  of  straight  and  level  track 
are  passed  over  at  the  highest  possible  rates  of  speed.  Of  such 
infinite  variety  are  the  topographical,  financial,  commercial, 
operative,  and  other  considerations  involved,  that  the  possi- 
bility of  railroad  construction  and  operation  without  them 
has  not  yet  been  demonstrated.  Are  we  to  assume  that  the 
Legislature  intended  to  ignore  all  ihese  weighty  conditions 
of  the  subject-matter  of  its  actfon;  to  obstruct,  rather  than 
facilitate,  railroad  business;  make  new  conditions,  instead 
of  dealing  with  existing  ones;  arbitrarily  substitute  its  own 
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judgment,  contrary  to  all  experience,  for  the  usual,  ordinary, 
and  necessary  methods  of  railroad  construction.'  To  do  so 
nvould  violate  another  firmly  established  rule  of  construction: 
''Where  the  language  of  a  statute  is  in  any  manner  ambiguoas, 
or  the  meaning  doubtful,  resort  may  be  bad  to  the  surround- 
ing circumstances,  the  history  of  the  times,  and  the  defect 
or  mischief  which  the  statute  was  intended  to  remedy." 
Smith  V.  Townsend,  148  U.  S.  490,  13  Sup.  Ct.  634,  37  L. 
Ed.  533;  Daniel  v.  Simms,  49  W.  Va.  554,  5S6,  39  S.  E.  690. 
Besides  observing  the  express  language  of  the  statute,  the 
subject-matter  of  the  section,  and  conditions  affecting  it,  and 
the  rules  of  construction  adverted  to,  the  progress  and  course 
of  legislation  with  reference  to  crossings  through  a  period  of 
more  than  40  years  must  have  due  weight  in  seeking  the  trae 
meaning  of  the  language^  used.  An  undeviating  course  of 
legislation  in  a  certain  direction,  in  an  effort  to  systematize 
and  perfect  the  law,  strongly  emphasizes  the  express  language 
embodying  the  final  declaration  of  legislative  will.  ^'All 
former  statutes  on  the  same  subject,  whether  repealed  or  un- 
repealed, may  be  considered  in  construing  provisions  that 
remain  in  force."  United  States  v.  Le  Bris,  121  U.  S.  278, 
7  Sup.  Ct.  894,  30  L.  Ed.  946;  Daniel  v.  Simms,  49  W.  Va. 
554.  39  S.  E.  690;  Forqueran  V.  Donally,  7  W.  Va.  114.  The 
act  of  1837  made  no  reference  to  any  special  kind  of  cross- 
ing. It  simply  gave  the  right  to  cross.  Such  was  the  form 
of  the  section  in  the  Codes  of  1849  and  i860  also.  To  give 
moredefinitenessandgreatercertainty  of  expression,  the  Leg- 
islature, by  the  act  of  April  3,  i873>  conferred  upon  every  cor- 
poration formed  under  it  power  ''to  cross,  a  grade,  or  to  cross 
over  or  under,  intersect,  join  and  unite  its  railroad  with  any 
other  railroad,"  etc.  To  concentrate  all  that  is  embodied  in 
so  much  of  the  foregoing  language  as  concerns  crossings  into 
fewer  words,  the  act  of  March  10,  1881,  provided  that  cross- 
ings may  be  made  "at  grade  or  otherwise."  These  weighty 
considerations  against  it  njake  manifest  the  impossibility  of 
adopting  the  construction  contended  for  by  counsel  for  the 
appellant,  founded  upon  a  mere  implication  drawn  from  the 
strict  letter  of  the  proviso,  if  the  language  of  the  proviso  is 
susceptible  of  any  other  reasonable  meaning;  and,  even  if  it 
is  not,  it  might  have  to  yield  uoder  the  several  rules  of  con- 
struction referred  to. 

But  this  is  avoided  bv  the  conclusion  reached  by  the 
learned  judge  of  the  circuit  court,  which  is  undoubtedly  cor- 
rect, and  in  perfect  accord  with  the  foregoing  rules  and  ex- 
pression of  views.  He  says:  "Therefore  it  cannot  mean 
that  the  obstruction  and  delay  due  to  the  passing  of  trains  or 
the  danger  of  accidents  at  grade  crossings  are  to  be  considered 
as  things  which  impede  transportation,  within  the  meaninir 
of  the  statute.  The  terms  used  in  the  statute  make  this  clear. 
It  is  not  provided  that,  as  a  result  of  the  crossing  when  built, 
there  shall  be  no  impediment  to  trafiBc,  but  the  requirement 


Vol  is  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S       643 

Wellsburg)  etc.,  R.  Co.  v.  Panhandle  Traction  Co 

IS  that  the  'work  shall  be  so  constracted  as  not  to  impede.* 
The  statute  refers  to  the  manner  in  which  the  work  shall  be 
constructed,. and  not  to  the  incidental  effect  of  the  crossing, 
due  to  the  passing  of  trains  and  cars  over  the  roads."  A 
moment's  reflection  suggests  that  any  kind  of  crossing  may 
be  so  constructed  as  to  impede  the  passage  of  persons  and 
transportation  of  property.  An  overgrade  or  undergrade 
crossing  could  be  so  made,  and  the  only  purpose  of  the  pro- 
viso is  to  compel  avoidance  of  all  impediments  and  incon- 
veniences not  necessarily  incidental  to  a  properly  and 
skillfully  constructed  crossing;  leaving  it  to  the  court  to  say, 
passing  upon  all  the  facts  and  conditions  involved  in  each 
particular  case,  what  crossing  shall  be  made  when  the  parties 
interested  cannot  agree. 

All  this  being  determined  against  the  appellant,  its  counsel 
«till  says  the  decree  is  wrong,  because,  under  the  circum- 
stances, an  overgrade  crossing,  if  any,  should  have  been 
ordered  by  the  court.  This  contention  rests  principally  upon 
the  impossibility  of  making  a  smooth,  even  crossing.  The 
point  of  intersection  fixed  by  the  decree  is  on  a  grade  of  the 
traction  company's  road,  descending  towards  the  north,  and 
approaching  Buffalo  creek,  near  which  it  runs  on  trestlework, 
and  on  a  curve  in  the  steam  railroad  track,  in  consequence 
of  which  the  outer  (northern)  rail  of  its  track  at  that  point 
must  be  higher  than  the  inner  rail.  As  first  proposed,  the 
difference  in  height  was  5  inches,  such  as  scientific  construc- 
tion requites  for  a  speed  of  about  21  miles  per  hour  on  a 
curve  of  the  degree  in  question,  in  order  to  overcome  the 
centrifugal  force  when  a  train  is  running  over  it,  which  varies 
with  the  speed  of  the  train.  The  decree  provides  that  the 
difference  shall  not  exceed  i  inch,  and,  further,  that  the  track 
of  the  electric  road  ''north  and  south  of  the  crossing  shall  be 
graded  so  as  to  smooth  out  the  crossing  at  the  expense  of 
the  plaintiff."  This,  however,  still  leaves  an  irregular  hump 
in  the  track  of  the  defendant  company's  road.  It  converts  a 
down  grade,  going  north,  into  about  a  2  per  cent,  up  grade, 
and  vice  versa,  running  south;  and,  as  the  crossing  is  not  at 
right  angles,  a  car  passing  over  it  on  the  electric  road  will  be 
thrown  into  a  slight  twist,  for  opposite  wheels  ^f  the  car 
truck  will  not  pass  over  simultaneously.  This  irregularity, 
the  necessity  for  the  exercise  of  caution  in  approaching  the 
crossing,  arising  from  the  possibility  of  collision  with  trains 
irom  the  other  road,  and  the  actual  occupation  of  the  cross- 
ing by  the  trains  of  the  steam  railroad  at  times,  will  compel 
the  electric  cars  to  reduce  their  speed,  and  occasionally  even 
stop,  at  that  point,  and,  to  that  extent,  impede  the  passage 
of  persons  and  transportation  of  property  along  the  electric 
road.  For  these  reasons,  and  because  defendant's  track 
must  be  altered  to  enable  the  plaintiff  to  cross  at  all  without 
stopping  traffic  on  the  defendant's  line,  it  is  urged  that  the 
court  should  have  decreed  an  overgrade  crossing. 

For  an  overgrade  crossing,  two  plans  were  suggested — one 
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by  each  party  to  the  controversy.  As  the  Pittsburg,  Wheel- 
log  &  Kentucky  Railroad,  nvith  which  the  new  road  coming 
from  the  east  desires  to  connect,  lies  along  the  bank  of  the 
river,  and  the  electric  railway  track  next  to  it,  with  a  narrow 
strip  between  them,  the  first  plan,  produced  by  the  plaintiff, 
carries  the  new  road  over  the  tracks  of  the  Pittsburg,  Wheel- 
ing &  Kentucky  Road  and  the  Panhandle  Traction  Company- 
Road,  and  makes  it  join  the  Pittsburg,  Wheeling  &  Kentucky 
Road  on  the  west  side  thereof.  The  other  carries  it  over  the 
electric  company's  track  only,  and  then  down  the  narrow 
strip  between  the  two  existing  roads,  so  as  to  join  the  Pitts- 
burg, Wheeling  &  Kentucky  track  on  the  east  side.  The  first 
involves  a  much  higher  crossing  than  the  other,  and  therefore 
longer  approaches  over  worse  ground,  and  much  greater  cost. 
Constructed  of  piling  and  wooden  trestlework,  its  cost  is 
estimated  at  over  $100,000;  and  of  stone  and  steel  or  iron, 
over  $200,000.  To  construct  the  other,  it  would  be  necessary 
to  take  part  of  the  right  of  way  of  the  Pittsburg,  Wheeling  & 
Kentucky  Railroad  Company,  or  the  Panhandle  Traction 
Company,  or  both;  and,  besides  these  difficulties,  the  cost 
would  still  be  not  less  than  $30,000.  Speaking  of  the  cost, 
after  considering  both  plans,  the  learned  judge  of  the  trial 
court  said:  "It  will  be  out  of  all  proportion  to  the  proper 
cost  of  a  crossing,  when  we  consider  the  probable  amount  of 
money  expended  in  the  construction  of  either  of  the  roads 
concerned  in  this  case." 

The  road  to  be  crossed  is  an  electric  road,  permitting  greater 
latitude  in  respect  to  grades,  curves,  and  regularity  of  track 
than  in  the  case  of  a  steam  railroad,  having  heavier  and  longer 
rolling  stock;  and  none  of  the  several  civil  engineers  and 
others  experienced  in  electric  railway  construction,  examined 
as  witnesses  in  the  case,  have  pointed  out  any  serious  conse- 
quences that  are  likely  to  result  from  the  construction  of  the 
crossing  as  prescribed  by  the  decree,  other  than  the  dangers 
and   inconveniences  incident  to  grade    crossings  generally. 
Uniformity  in  grade  o(  the  defendant's  track  will  be  broken^ 
as  hereinbefore  indicated;  but  the  expert  witnesses  for  the 
defendant  do  not  go  so  far  as  to  say  the  irregularity  to  be  pro- 
duced will  endanger  passengers,  or  inflict  upon  them  any  dis* 
comfort  of  any   consequence.     Robert  Hazlett,  engineer  of 
the  defendant  company,  does  say:    '^It  would   make  a  very 
bad  piece  of  track,  and,  the  worse  condition  the  track  is  in, 
the  more  severe  it  is  on  the  rolling  stock,  aside  from  any  dis- 
comfort the  passengers  would  be  put  to  in  riding  over  a  bump 
like  that."     But  be  was  then  speaking  of  the  crossing  as  first 
proposed,  involving  an  elevation  of  the  north  rail  of  the 
steam  railroad  track  to  the  extent  of  five  inches  above  the 
south  rail,   instead    of  one  inch,   the  maximum  difference 
allowed   by  the  decree.     It  is  significant  that  he  fails  to  say 
passengers  would   be  actually  endangered   or  seriously  dis- 
comforted by  a  difference  five  times  as  great  as  that  allowed. 
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For  anytbing  appearing  in  the  testimony,  the  cars  will  be 
easily  propelled  over  the  crossing,  and,  in  the  absence  of 
negligence,  without  danger  of  derailment  or  any  heavy  jolt- 
ing. The  criticisms  of  the  expert  witnesses  are,  for  the  most 
part,  snch  as  apply  to  all  grade  crossings.  They  condemn 
them  as  increasing  danger  and  causing  delay,  but,  as  we  have 
seen,  they  are  allowed  by  the  statute,  which  also  fails  to  de- 
clare any  preference  for  other  kinds  of  crossings.  Some 
obstructions  to  view  as  the  crossing  is  approached  are  re- 
ferred to  as  increasing  the  ordinary  dangers  incident  to  a 
crossing  at  grade,  but  the  court,  in  its  decree,  makes  pro- 
vision for  this  by  requiring  the  plaintiff  to  keep  a  watchman 
stationed  at  the  crossing. 

On  the  whole,  no  reason  for  disturbing  the  decree  is  per- 
ceived. The  construction  required  by  it  is  the  best  that  is 
possible  under  the  circumstances.  The  curve  in  the  track  of 
the  steam  railroad  at  the  point  of  crossing,  and  the 
obliquity  of  the  crossing  of  the  tracks,  which  occasion  the 
irregularity  in  the  track  of  the  electric  road,  are  unavoidable; 
but  they  do  not  make  an  unusually  dangerous  crossing,  if,  in- 
deed, they  add  anything  to  the  danger  of  a  crossing  at  grade, 
and  the  cost  of  an  overgrade  crossing  would  be  comparatively 
very  heavy.  Our  legislative  policy  encourages  the  construc- 
tion and  operation  of  railroads,  as  necessary  agencies  of  in- 
ternal^ improvement,  promotive  of  the  development  of 
material  wealth,  industry,  and  commerce,  and  conductive  to 
the  convenience,  comfort,  and  well-being  of  the  people. 
Therefore,  when  it  is  practicable  to  make  a  reasonably  safe 
and  convenient  crossing  at  grade  at  small  cost,  this  policy 
would  be  infringed  and  trenched  upon  by  refusing  a  demand 
for  it  because  it  is  possible  to  make  an  overgrade  or  under- 
grade crossing  at  a  cost  so  great  as  to  practically  prevent  the 
building  of  the  road.  ''The  courts  everywhere  justly  hold 
that  the  organization  of  these  corporations  is  favored  and 
encouraged  by  the  Legislature.  *  *  *  In  no  state  or 
county  is  there  greater  necessity  or  reason  for  railroad  build- 
ing and  extension  than  in  the  state  of  West  Virginia.*' 
Deepwater  Railway  Co.  v.  Lambert  et  al.  (W.  Va.)  46  S.  E. 
144.  ^  Obviously  the  authority  conferied  upon  the  court  is 
administrative,  as  much  as*  judicial,  and  intended  to  aid  and 
safeguard  the  exercise  of  the  power  of  eminent  domain,  to 
the  end  that  the  public  welfare  may  be  subserved  by  enabling 
railroad  construction  to  proceed  wherever  it  may  be  safely, 
conveniently  and  economically  carried  on,  as  well  as  to  pre- 
vent the  unnecessary  injury  which  might  result  from  allow- 
ing either  party  to  determine  the  kind  of  crossing  to  be 
made.  Legislative  power  is,  no  doubt,  ample  to  require 
overgrade  or  undergrade  crossings  wherever  practicable,  but, 
until  it  does  so,  the  courts  have  no  power  to  read  such  a  dis- 
crimination into  the  statute.  The  public  good,  rather  than 
the  interests  of  existing  railroad  companies,  is  the  controlling 
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factor,  aod  the  coarts  are  be  and  to  act  in  harmony  with  the 
legislative  declaration  of  policy  and  judgment  as  to  what  will 
best  subserve  the  public  interests. 

A  question  extensively  debated  in  the  trial  court  is 
whether  the  party  desiring  the  crossing  mav  make  choice  of 
the  location  and  kind  of  crossing,  leaving  it  to  the  court  to 
say  only  upon  what  conditions,  other  than  the  payment  of 
compensation,  it  shall  be  made.  We  think  the  court  prop- 
erly ruled  that  the  crossing  to  be  decreed  must  be  determined 
by  the  case  made,  and  not  by  the  choice  or  will  of  the  plain- 
tiff. This  is  in  perfect  accord  with  the  observations  herein- 
before made  concerning  the  nature  of  the  subject-matter  of 
the  statute,  and  the  power  conferred  upon  the  court  in  re- 
spect to  it. 

Whether  the  power  vested^  in  the  circuit  court  is  to  any 
extent  discretionary  is  not  involved  here,  as  the  decree, 
viewed  from  any  reasonable  standpoint,  is  correct.  The 
statute  authorizes  a  decree  for  ^'any  proper  crossing."  May 
there  be  more  than  one  such  crossing  at  a  given  point?  If 
so,  is  the  exercise  of  its  discretion  by  the  court,  in  adopting^ 
one  out  of  several,  reviewable,  except  in  cases  of  abuse  of  dis- 
cretionary power?  But  viewing  the  power  vested  in  the  cir- 
cuit courts  as  an  important  quasi  administrative  or  legislative, 
rather  than  a  purely  judicial,  jurisdiction,  ought  not  the  exer- 
cise of  it  by  these  courts  to  be  reviewable,  as  their  decisions  are 
in  all  cases  in  which  they  afiect  matters  of  right? 

A  cross-assignment  of  error  is  grounded  upon  the  action 
of  the  court  in  decreeing  costs  against  the  plaintiff.  As  to 
costs,  the  statute  under  which  the  suit  was  brought  is  silent. 
The  provisions  of  chapter  42  concerning  costs  in  condemna- 
tion cases  have  no  application,  for  this  suit  is  not  under  that 
statute.  Therefore,  if  the  plaintiff  can  have  costs  at  all,  the 
general  statute  on  the  subject  of  costs  must  apply,  and  under 
it  the  court  must  decree  costs  to  the  party  substantially  pre- 
vailing. Who  is  that  party  in  this  instance?  The  plaintiff 
obtains  a  crossing — the  thing  demanded  by  the  bill,  if  it  be 
regarded  as  a  general  demand,  but  not  the  exact  crossing  it 
sought,  for  the  court  substantially  modified  the  character  of 
construction  proposed  by  the  plaintiff.  Instead  of  allowing 
a  difference  of  five  inches  in  elevation  between  the  inner  and 
outer  rails  of  the  steam  railroad  track  at  the  point  of  inter- 
section, the  decree  prescribes  a  difference  of  not  more  than 
one  inch,  which  will  reduce  the  speed  on  plaintiff's  road  at 
that  point  from  about  twenty-one  miles  per  hour  to  about 
eight.  Ought  not  the  plaintiff,  to  entitle  itself  to  a  decree 
for  costs,  be  required  to  demand  of  the  defendant,  before  suit, 
such  a  crossing  as  the  court  will  decree?  The  ascertain- 
ment of  the  proper  crossing  in  each  case  requires  labor  and 
expense,  and,  as  between  the  parties,  this  labor  and  money 
is  expended  for  the  sole  benefit  of  the  plaintiff.  Each  case 
involves,  and  is  practically  determined  by,  the  application  of 
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the  principles  of  a  science  so  thoroughly  developed  that  com- 
petent men  will  scarcely  ever  seriously  disagree  as  to  what 
crossing  ought,  under  all  the  circumstances,  to  be  made, 
when  acting  under  correct  information  and  knowledge  as  to 
the  legal  rights  of  the  parties.  It  may  be  urged  that  the  de- 
fendant, by  basing  its  refusal  to  agree  and  its  defense  in  this 
suit  upon  false  conceptions  of  the  law  and  of  its  legal  rights, 
necessitated  the  bringing  of  this  suit,  and  for  that  reason 
ought  to  be  subjected  to  costs.  But  if  the  plaintifi  is  itself 
in  fault,  under  a  proper  determination  of  the  rights  of  the 
parties,  its  fault  is  not  excused  by  that  of  the  defendant.  We 
must  look  for  the  immediate  legal  cause  of  litigation,  not  a 
remote  cause  or  moral  delinquency.  To  require  the  plaintiff 
to  demand,  before  suing,  such  a  crossing  as  the  court  will 
allow,  will  compel  such  a  complete  investigation  and  such 
skill  and  care  in  the  selection  of  the  crossing  for  which  suit 
is  brought  as  ought  to  precede  any  decree,  and  the  party  to  be 
specially  benefited  by  the  decree  should  bear  the  expense. 
The  obvious  purpose  of  the  Legislature  in  giving  the  remedy 
afforded  by  section  ii  of  chapter  52  of  the  Code  of  1899  is  to 
prevent  the  making  of  haphazard,  accidentali  ill-considered, 
and  uns)cillful  crossings,  and  this  ruling  is  therefore  in 
harmony  with  the  spirit  of  said  section.  It  also  accords  with 
the  law  governing  costs.  An  action  brought  for  a  debt  be- 
fore it  is  due  must  fail.  No  costs  can  be  had  after  a  tender 
of  the  amount  due,  although  there  may  be  a  judgment  for  the 
debt.  A  demand  for  a  crossing  must  precede  the  suit. 
Can  tbe  party  of  whom  it  is  demanded  be  expected  to  assent 
to  it  if  it  is  not  a  proper  one?  Whether,  in  any  such  case, 
costs  may  be  decreed  to  the  plaintifi,  we  do  not  say.  The 
point  does  not  arise. 
Seeing  no  error  in  the  decree,  we  afiBrm  it. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  THOMAS. 

(Supreme  Court  of  Kansas,  Dec.  1, 1904.) 

[78  Pac  Rep.  861.] 

Breach  of  Contract — Damages. 

Damag-es  recoverable  upon  breach  of  a  contract  are  those  damages 
only  which  are  the  direct  and  proximate  result  of  the  wrongful  act  of 
which  complaint  is  made. 

Same — Same. 

Damages  which  are  speculative,  remote,  or  contingent  cannot  form 
the  basis  of  a  recovery  for  the  breach  of  a  contract. 

Same— Same— Anticipated  Profits. 

Damages  for  anticipated  profits  recoverable  upon  breach  of  a  con- 
tract must  be  established  with  a  reasonable  degree  of  certainty,  must 
be  the  natural  and  proximate  consequence  of  the  breach,  and  be  free 
from  conjecture  and  speculation. 

Same — Same — Same. 

Where,  in  consideration  of  money  advanced  to  inaugurate  and  es- 
tablish a  time-service  system  for  a  railway  company,  T.  was  verbally 
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given  by  the  railway  company  the  right  to  sell,  to  its  employees  re- 
quired to  carry  watches  of  a  certain  fixed  standard,  4,800  watches  of  a 
certain  model  bearing-  a  copyrighted  trade-mark  and  meeting*  the 
required  standard,  and  where  the  railway  company  agreed  to  protect 
upon  its  books  and  collect  for  T.  from  the  personal  earnings  of  the 
employees,  while  in  its  employ,  their  orders  on  the  treasurer  of  the 
company  payable  in  monthly  installments  of  $5  each,  but  no  assufance 
was  given  to  T.  that  the  employees  would  purchase  watches  of  him,  and 
they  were  privileged  to  buy  and  carry  any  watch  which  would  meet  the 
required  standard  of  the  time  service,  and  the  railway  company  there- 
after refused  to  longer  protect  upon  its  books  and  collect  such  orders 
for  T. ,  but  not  until  T.  had  sold  to  employees  all  the  watches  he  had  on 
hand  when  such  arrangement  was  made, '  and  T.  was  under  no  local 
obligation  to  purchase  additional  watches,  held,  in  an  action  by  T. 
against  the  railway  company  to  recover  damages  for  a  breach  of  con- 
tract, where  the  damages  were  for  loss  of  profits  on  watches  which  T. 
claimed  he  might  have  sold  to  the  employees,  that  his  claim  for  damages 
was  too  speculative,  remote,  and  contingent. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jefierson  County;  Marshall 
Gepbart,  Judge. 

Action  by  Frank  S.  Tbomas,  doing  business  as  M.  A.  Mead 
&  Co.,  against  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

Robert  Dunlap  and  A.  A.  Hurd,  for  plaintiff  in  error. 
Ferry  &  Doran  and   David  Overmyer,   for  defendant  in 
error. 

ATKINSON,  J.  This  was  an  action  by  Frank  S.  Thomas, 
doing  business  under  the  firm  name  and  Style  of  M.  A.«Mead 
&  Co.,  of  Topeka,  Kan.,  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  to  recover  $48,888,  damages  for 
the  breach  of  a  contract.  Verdict  and  judgment  for  plaintiff 
in  the  sum  of  $20,cxx). 

In  June,  189(5,  Frank  S.  Thomas,  with  one  H.  S.  Mont- 
gomery, with  whom  he  had  for  the  purpose  formed  a  copart- 
nership, entered  into  a  contract  with  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  in  the  name  of  H.  S.  Mont- 
gomery, to  inaugurate  a  unifom  time  service,  and  establish  a 
system  of  inspection  of  clocks  used  by  defendant,  and  watches 
used  by  its  employees,  over  its  several  lines  of  railroad.  As  a 
part  of  the  contract  with  defendant,  Montgomery,  who  was  a 
practical  watchmaker,  was  by  defendant  appointed  its  gen- 
eral watch  and  clock  inspector,  with  a  salary  from  defendant 
of  $500  per  annum.  Thomas,  as  a  part  of  the  contract,  agreed 
to  finance  the  enterprise,  pay  Montgomery  a  salary  of  i6o 
per  month,  and  share  equally  the  profits  of  the  business  with 
Montgomery.  Defendant  refused  to  appoint  Montgomery  its 
general  watch  and  clock  inspector  until  all  his  debts  were 
paid,  that  it  might  not  be  annoyed  by  his  creditors.  There- 
upon Thomas  paid  about  $3,000  of  Montgomery's  debts  to 
constitute  him  eligible  for  appointment.  Thomas  also  agreed 
to  superintend,   and    at  his  own  expense,   through   Mont- 
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gomeiy,  rate,  regulate,  and  repair,  all  clocks  in  use  by  de- 
fendant along  its  lines  of  railroad,  and  inspect,  rate,  and 
regulate  tfae  watches  of  those  employees  of  defendant  who 
were  by  defendant  required  to  carry  watches  to  conform  to 
the  requirements  of  the  time-service  system.  In  considera- 
tion therefor,  andasapartx)f  said  contract,  defendant  agreed, 
through  its  general  manager,  that  Thomas  and  Montgomery, 
in  the  name  of  the  latter,  should  have  the  right  to  supply  and 
sell  to  the  employees  of  defendant  certain  watches  of  a  uni- 
form character,  and  of  a  standard  to  meet  defendant's 
requirements.  The  contract  received  the  aid  and  encourage- 
ment of  defendant.  A  circular  was  issued  by  the  general 
manager.  It  defined  the  time  service  and  its  requirements. 
It  announced  that  the  employees  in  the  operating  department 
of  the  road  would  be  required  to  carry  watches  to  meet  the 
required  standard.  The  circular  also  called  the  attention  of 
the  employees  to  the  fact  that,  while  any  watwh  which  would 
come  up  to  the  required  standard  would  be  sufficient,  watches 
meeting  the  required  standard  could  be  purchased  of  Mont- 
gomery, as  general  watch  and  clock  inspector,  at  reasonable 
prices  and  on  monthly  installments.  Thomas  and  Mont- 
gomery caused  to  be  constructed  by  the  American  Waltham 
Watch  Company  watches  of  a  certain  model  and  of  a  standard 
to  meet  the  requirements  of  defendant,  and  caused  to  be 
placed  thereon  their  trade-mark,  the  words  *' Santa  Fe 
Route,"  which  trade-mark  they  had  causes?  to  be  copyrighted 
in  the  name  of  Montgomery,  who  assigned  to  Thomas  a 
one-half  interest  therein.  In  the  sale  of  these  watches  to 
the  employees  of  defendant,  the  note  of  the  purchaser  was 
taken,  payable  to  the  order  of  H.  S.  Montgomery,  in  monthly 
installments  of  $5  each. 

This  contract  continued  to  July  i,  1897,  a  little  more  than 
one  year,  when  it  was  terminated  by  defendant  without  the 
consent  of  plaintiff.  Its  termination  was  affected  by  a  cir- 
cular issued  by  the  president  of  the  railway  company.  The 
circular  was  a  general  one  prohibiting  the  employees  of  the 
company  from  engaging  in  private  business.  The  effect  of 
the  circular  was  to  disqualify  Montgomery,  as  general  watch 
and  clock  inspector  of  the  railway  company,  from  further 
engaging  in  the  sale  of  watches  to  the  employees  of  defend- 
ant, unless  expressly  authorized  by  the  president  to  con- 
tinue their  sale.  To  so  disqualify  Montgomery  had  the  effect 
to  terminate  the  contract  as  to  Thomas.  In  the  sale  of 
watches  to  the  employees  of  defendant,  it  was  claimed  by 
Thomas  he  could  only  successfully  operate  when  operating 
through  Montgomery,  as  he  bad  been  doing.  Soon  after  the 
issuing  of  this  circular  by  defendant,  Thomas  and  Mont- 
gomery went  from  Topeka  to  Chicago  to  see  and  confer  with 
President  Ripley  with  reference  to  the  effect  of  the  circular 
on  Montgomery  and  on  the  business  of  selling  watches  to  the 
employees  of  defendant.     The  president  was  firm   in  the 
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position  that  Mootgomery  could  not  continae  general  watch 
and  clock  inspector  of  defendant  and  at  the  same  time 
engage  in  the  sale  of  watches  to  employees.  He  declared 
Montgomery  must  quit  the  sale  of  watches  or  discontinue  the 
duties  of  inspector.  Thomas  explained  to  President  Ripley 
the  contract  between  himself,  Montgomery,  and  defendant, 
made  through  the  general  manager  of  defendant;  explained 
that  he  and  Montgomery  were  partners  in  the  enterprise; 
represented  to  the  president  that  to  apply  the  provisions  of 
the  circular  to  Montgomery,  and  thereby  cause  his  discon- 
tinuance of  the  sale  of  watches  to  employees,  or  the 
discontinuance  of  the  sale  of  watches  to  the  em- 
ployees through  Montgomery,  would  be  ruinous  to  the 
business  of  selling  these  watches;  that  he  (Thomas)  had 
financed  the  enterprise,  and  had  expended  large  sums  of 
money  in  inaugurating  the  time  service  for  defendant;  that 
there  were  a  large  number  of  watches  of  the  special  model 
and  design  which  would  be  without  a  market  and  worthless; 
that  he  had  on  hand  many  installment  notes  of  the  employees 
taken  in  the  name  of  Montgomery,  given  for  the  purchase  of 
watches;  that  these  notes  would  be  di£BcuIt  of  collection 
from  the  employees;  that  the  employees  of  defendant  would 
pay  the  notes  more  readily  when  made  payable  and  appar- 
ently belonging  to  Montgomery,  an  officer  of  the  company, 
than  if  made  or  assigned  to  another;  and  that  it  would  result 
in  great  financial  loss  and  be  ruinous  to  him. 

The  claim  is  made  by  Thomas  that  defendant,  through  Presi- 
dent Riipley,  admitted  that  it  had  been  greatly  benefited  by 
the  time  service.  The  claim  is  also  made  that  the  president 
then  stated  that  in  consideration  of  the  money  advanced  by 
Thomas  in  inaugurating  the  time  service,  and  in  compromise 
of  the  claim  of  Thomas  for  the  damage  he  would  sustain  from 
the  act  of  defendant  in  terminating  the  contract,  defendant 
would  reimburse  Thomas  for  the  money  he  had  expended  in 
inaugurating  the  time  service  system;  would  give  to  Thomas 
the  right  to  sell  to  the  employees  of  defendant  4,800  watches 
of  the  model  bearing  the  ' *Santa  Fee  Route"  trade-mark; 
would  give  to  him  the  right  to  take  from  the  employees  of 
defendant  an  order  on  the  treasurer  of  defendant,  authorizing 
defendant  to  deduct  $5  per  month  from  the  earnings  of  the 
employee  in  payment  for  the  watch  purchased;  that  defend- 
ant would,  in  so  far  as  it  was  able  to  do  so,  collect  these 
orders  for  plaintiff;  and  also  that  defendant  would  undertake 
to  collect  from  its  employees,  in  so  far  as  it  was  able  to  do 
so,  the  installment  notes  therefore  given  in  the  name  of 
Montgomery  in  payment  for  watches  sold  to  the  employees. 
The  further  claim  is  made  by  Thomas  that  he  agreed  to  this 
proposition  of  settlement,  and  also  that  he  undertook  and 
agreed  to  sell  to  the  employees  of  defendant  4,800  watches  of 
the  model  bearing  the  trade-mark. 

Thomas,  through   Montgomery,   accepted  from   defendant 
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an  amonnt  in  satisfaction  of  his  claim  for  money  advanced  io 
installing  the  time-service  system.  Defendant  collected  from 
its  employees,  in  so  far  as  it  was  able  to  do  so,  the  install- 
ment notes  given  to  Montgomery  in  payment  for  watches. 
Under  the  name  of  '*M.  A.  Mead  &Co.,  of  Topeka,  Kansas," 
Thomas  entered  upon  the  new  arrangement  made  with  de- 
fendant, through  President  Ripley,  for  the  sale  of  watches. 
He  sold  726  watches  to  the  employees  of  defendant  on  the 
order  system,  and  the  orders  so  taken  were  by  defendant  pro- 
tected on  the  books  of  the  company,  and  by  defendant 
collected  for  plaintiff  from  the  personal  earnings  of  the  em- 
ployees giving  such  orders.  The  sale  of  watches  nnder  this 
arrangement  was  by  plaintiff  discontinued  on  January  i,  igoo, 
due  to  defendant  refusing  to  longer  accept  and  collect  orders 
given  by  its  employees  for  the  payment  of  watches.  Plain- 
tiff then  brought  this  action  in  damage,  claiming  ^8,888, 
a  loss  of  $12  profit  on  each  of  the  4,074  watches  remaining  un- 
sold of  the  4,800  watches  plaintiff  claimed,  under  the  arrange- 
ment with  defendant,  the  right  to  sell.  Defendant  filed  a 
general  denial,  but  upon  the  trial  of  the  case  interposed 
numerous  defenses  to  plaintiff's  claim.  The  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $20,000. 

Numerous  errors  are  assigned  by  the  railway  company — 
among  others,  that  the  court  erred  in  giving  instruction  No. 
16,  which  is  as  follows:  '4f  you  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  is  entitled  to  recover  in  this 
action,  then  his  measure  of  damages  would  be  the  profits  on 
the  number  of  watches  which  he  has  shown  by  a  preponder- 
ance of  Ihe  evidence  he  could  have  sold,  and  was  prevented 
from  selling  to  the  employees  of  defendant  company  by  rea- 
son of  defendant  refusing  to  protect  such  sales  on  the  pay 
roll  of  the  company,  not  exceeding  in  amount  the  sum  of 
$48,888." 

It  is  the  contention  of  defendant  that  plaintiff's  claim  for 
damages  is  too  remote  and  contingent,  that  it  is  open  to  the 
charge  of  being  prospective,  and  that  it  enters  the  domain  of 
speculation.  It  is  urged  that,  for  the  reason  assigned,  plain- 
tiff's claim  for  damages  cannot  constitute  the  basis  for  a  valid 
judgment;  that  instruction  No.  16,  complained  of,  relative 
to  the  measure  of  plaintiff's  claim  for  damages,  was 
erroneous. 

On  January  i,  1900,  when  plaintiff's  right  to  sell  watches 
to  the  employees  of  defendant  was  terminated,  he  had  sold 
all  the  watches  of  the  design  or  model  bearing  the  trade-mark 
which  he  had  on  hand  at  the  time  the  arrangement  was  made 
with  defendant  giving  to  him  the  right  to  sell  4,800  watches 
to  the  employees.  Plaintiff  was  under  no  legal  obligations  to 
purchase  watches  of  the  model  bearing  the  trade-mark,  to 
make  up  or  complete  the  4,800  watches.  His  claim  for  dam- 
ages is  based  wholly  upon  the  profits  he  claims  he  could  have 
made;  not  upon  watches  owned   by   him,   or   upon  watches 
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which  he  was  under  a  legal  obliKatioD  to  purchase,  bat  upon 
watches  which  he  could  have  purchased,  and  which  he  claims 
he  could  have  sold  to  the  employees  of  defendant  at  a  profit 
of  $12  on  each  watch,  had  his  arrangement  with  defendant 
not  have  been  terminated.  The  only  testimony  upon  the  ques- 
tion of  plaintiff's  damages  was  that  of  plaintiff  himself,  who 
testified  that  he  would  have  realized  a  profit  of  $12,  net,  upon 
the  sale  of  each  of  the  remaining  4,074  watches,  could  he 
have  sold  them  to  the  employees  under  the  arrangement  he 
had  with  defendant. 

It  is  the  aim  and  purpose  of  the  law  to  give  to  a  party  in- 
jured by  the  breach  of  a  contract  all  the  damages  which  he 
may  suffer  from  such  breach;  and  where  the  contract  is  made 
with  a  view  to  future  profits,  and  such  profits  are  within  the 
contemplation  of  the  parties,  they  may,  where  they  can  be 
established  with  certainty,  form  a  just  measure  of  damage. 
But  the  right  to  recover  damages  for  anticipated  profits  has 
always  been,  and  will  continue  to  be,  a  troublesome  question. 
No  fixed  rule  can  be  laid  down  which,  when  applied  to  the 
facts  of  a  case  involving  damages  for  anticipated  profits,  will 
determine  whether  a  recovery  may  or  may  not  be  had.  Each 
case  must  be  determined  on  the  facts  pecular  to  itself.  The 
authorities  both  in  the  United  States  and  England  are  agreed 
as  a  general  rule,  subject  to. certain  well-established  qualifica- 
tions, that  anticipated  profits  prevented  by  the  breach  of  a 
contract  are  not  recoverable  in  the  way  of  damages  for  such 
breach;  but  in  the  application  of  this  principle  the  same 
uniformity  in  the  decisions  does  not  exist.  In  some  cases  of 
almost  exact  analogy  in  the  facts  the  adjudications  of  the 
courts  in  the  different  states  are  directly  opposite. 

In  Gas  Co.  v.  Glass  Co.,  $6  Kan.  614,  44  Pac.  621,  it  was 
sought  to  recover  damages  for  breach  of  a  contract  in  which 
the  gas  company  agreed  to  deliver  at  the  works  of  the  glass 
company,  for  10  months,  all  the  natural  gas  necessary  to  run  a 
i2-pot  glass  factory  for  the  manufacture  of  glass  bottles.  The 
main  controversy  in  the  case  was  over  the  allowance  of  pros- 
pective profits.  It  was  contended  by  plaintiff  that  the  net 
profits  would  have  reached  the  sum  of  $10,000.  In  the  opinion 
by  Mr.  Justice  Johnston  it  was  pointed  out  that  the  success 
of  the  venture  depended  not  alone  upon  the  supply  of  fuel. 
The  manufacture  of  glass  in  Kansas  at  that  time  was  a  new 
enterprise.  It  was  subject  to  many  contingencies.  The 
material  found  had  not  yet  been  used  for  making  glass.  A 
market  had  not  been  found  for  the  product.  The  product 
must  be  sold  on  a  new  market.  It  must  be  sold  upon  that 
market  at  a  price  in  excess  of  the  cost  of  production,  to  yield 
a  profit.  This  would  involve  the  expense  of  proper  adver- 
tising, the  building  up  of  a  credit  and  reputation,  the  state  of 
the  glass  trade,  the  competition  that  would  have  to  be  met, 
ttie  rates  of  shipment,  and  the  cost  of  the  sale  of  the  product. 
It  was  held  that  the  question  of  profits  was  largely  a  matter 
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of  specDlatton  and  coujectare.  Plaintifi  was  denied  a  re- 
covery on  its  claim  for  estimated  and  anticipated  profits. 
This  case  finds  support  in  the  following  cases  decided  by  this 
court:  States  v.  Durkin,  6s  Kan.  loi,  68  Pac.  1091;  Invest- 
ment Co.  V.  Burdick,  58  Kan.  517,  50  Pac.  442;  Walrath  v. 
Whittekind,  26  Kan.  482;  M.,  K.  &  T.  Ry.  Co.  v.  City  of 
Fort  Scott,  15  Kan.  435. 

In  Railway  Co.  v.  City  of  Fort  Scott,  supra,  it  was  sought 
by  the  city  to  recover  damages  for  breach  of  a  contract  in 
which  the  railway  company  had  agreed,  in  consideration  that 
the  city  issue  to  it  $100,000  of  the  bonds  of  the  city,  to  con- 
struct its  lines  of  railroad  through  the  city,  and  locate  in 
the  city  its  division  points,  roundhouse,  machine  shops,  etc. 
Damages  were  sought  to  be  recovered  by  the  city  from  the 
railway  company,  mainly  for  a  failure  of  the  company  to 
locate  in  the  city  its  division  points,  rouddhouse,  and 
machine  shops.  Testimony  was  admitted  tending  to  show  a 
decline  in  the  population  of  the  city  and  a  depreciation  gen<- 
erally  in  the  value  of  real  estate,  after  the  construction  of  the 
road  through  the  city,  and  the  location  of  the  division 
points,  roundhouse,  and  machine  shops  elsewhere.  It  was 
held  the  claim  of  the  city  was  too  speculative,  too  remote 
and  uncertain ;  that  the  direct  and  pecuniary  loss  of  the  city, 
only,  in  an  action  ex  contractu,  was  the  proper  measure  ot 
damages.  It  was  held  there  was  no  certain  connection  of  cause 
and  efiect  between  a  failure  to  build  roundhouses  and  machine 
shops  and  in  the  decline  of  population  or  the  decrease  of 
values  in  real  estate.  In  the  opinion  by  Mr.  Justice  Brewer, 
many  contingencies  are  referred  to,  which  might  produce  the 
results  complained  of,  that  could  not  be  traced  to  the  act  of 
the  railway  company. 

Plaintiff,  in  support  of  his  claim  that  the  damages  he  re- 
covered are  not  subject  to  the  charge  that  they  are  too  specu- 
lative, too  remote  and  contingent,  to  constitute  the  basis  for 
a  recovery,  directs  our  attention  to  the  fact  that  this  court 
recognized  anticipated  profits  as  the  basis  of  a  recovery  in 
each  of  the  following  cases:  Hoge  v.  Norton,  22  Kan.  374; 
Osborne  v.  Stassen,  25  Kan.  736;  Brown  v.  Hadley,  43  Kan. 
267,  23  Pac.  492;  and  Town  Co.  v.  Lincoln,  56  Kan.  145,  42 
Pac.  706.  These  cases  were  cited  for  the  same  purpose  in 
Gas  Co.  V.  Glass  Co.,  supra.  In  distinguishing  the  cases 
cited  from  that  case,  and  which  will  apply  equally  well  to  the 
facts  in  the  case  at  bar,  in  the  opinion  at  pages  624,  625,  56 
Kan.,  page  624,  44  Pac,  it  was  said:  ''Much  reliance  is 
placed  upon  the  rulings  of  this  court  in  the  cases  of  Hoge  v. 
Norton,  supra,  Brown  v.  Hadley,  supxa,  and  Town  Co.  v. 
Lincoln,  supra.  All  of  these  cases  are  close  to  the  border 
line  dividing  profits  which  may  be  allowed  from  those  which 
should  be  rejected.  In  each  of  them,  however,  the  business 
upon  which  profits  were  allowed  was  not  new  or  untried,  but 
had  been  established  and  carried  on  to  such  an  extent  in  the 
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cotntnuQity  that  a  safe  basis  of  calculation  could  be  found. 
In  Hoge  V.  Norton,  supra,  profits  vrete  estimated  on  the 
cattle  business,  which  is  well  established  in  Kansas,  and  is 
carried  on  to  such  an  extent  that  the  laws  of  feeding  and 
growth  are  well  understood,  and  the  results  reasonably  cer- 
tain. In  Brown  v.  Hadley,  supra,  the  business  was  dairying, 
which,  it  was  said,  has  been  extensively  engaged  in  ever 
since  the  settlement  of  the  state,  and  that  therefor  the  gains 
could  be  estimated  by  men  of  experience  in  that  business  with 
reasonable  certainty.  In  Town  Co.  v.  Lincoln,  supra,  the 
breach  of  the  contract  resulted  in  breaking  up  an  established 
business,  and  the  profits  that  had  been  made  for  a  reasonable 
period  next  preceding  the  time  of  the  breach  furnished  a 
reasonably  certain  basis  of  calculating  those  that  would  have 
been  realized  if  no  breach  had  occurred." 

In  Central  Coal  &  Coke  Co.  v.  Hartman,  iii  Fed.  96,  49 
C.  C.  A.  244  (United  States  Circuit  Court  of  Appeals,  Eighth 
Circuit),  the  only  damages  claimed  in  the  petition,  and  the 
only  losses  which  the  plaintiff  sought  to  prove  at  the  trial, 
were  the  losses  of  some  of  the  expected  profits  of  his  business 
of  buying  and  selling  coal  within  a  period  of  about  two  years. 
Plaintiff  was  denied  a  recovery  on  the  ground  that  the  antic- 
ipated profits  were  too  remote  and  speculative.  Upon  the 
question  of  the  right  to  recover  damages  for  anticipated 
profits,  the  court  laid  down  the  following  rule:  ''The  gen- 
eral rule  is  that  the  anticipated  profits  of  a  commercial  busi- 
ness are  too  remote,  speculative,  and  dependent  upon 
changing  circumstances  to  warrant  a  judgment  for  their  loss. 
There  is  an  exception  to  this  rule:  that  the  loss  of  profits 
from  the  interruption  of  an  established  business  may  be  re- 
covered where  the  plaintiff  n:akea  it  reasonably  certain  by 
competent  proof  what  the  amount  of  his  actual  loss  was." 

In  Machine  Co.  v.  Bryson,  44  Iowa,  159,  24  Am.  Rep.  73;, 
defendant  was  not  permitted  to  recoup  in  damages  claimed 
on  a  breach  of  contract,  being  the  failure  of  plaintiff  to  supply 
defendant  with  sewing  machines  for  sale.  The  damages 
claimed,  for  which  a  recovery  was  refused,  were  the  antici- 
pated profits  that  defendant  claimed  he  could  have  made^  on 
commission**  from  anticipated  sales  of  sewing  machines 
within  a  limited  territory.  Held  too  remote,  contingent, 
and  speculative. 

It  is  not  claimed  defendant  prohibited  plaintiff  from  selling 
watches  to  the  employees  of  defendant,  but  only  that  defend- 
ant refused  to  protect  upon  its  books  and  collect  after  Jan- 
uary I,  1900,  orders  of  the  employees  given  to  plaintiff  in 
payment  for  watches  sold.  Plaintiff  had  no  guaranty  from 
the  company  that  he  could  sell  4,800  watches,  or  any  num- 
ber of  watches,  to  its  employees.  The  employees  had  not 
been  required  by  defendant  to  purchase  this  model  or  design 
of  watch.  Any  watch  which  would  meet  the  required  standard 
of  the  time  service  was  sufficient.     The  employees  were  not  re- 
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quired  to  purchase  watches  of  plaintiff.  He  had  no  assurance 
that  he  might  be  able  to  sell  these  watches  to  the  employees. 
He  had  no  assurance  that,  if  these  watches  could  be  sold  to 
the  employees,  it  would  continue  to  be  at  a  price  at  which  be 
could  derive  a  profit.  Nor  had  he  assurance  there  could  be  a 
collection  of  the  orders  given  for  watches  sold.  In  the  sale 
of  these  watches  to  the  employees  he  might  be  required  to 
meet  as  competition,  along  the  thousands  of  miles  of  de- 
fendant's railroad,  all  the  watches  for  sale  upon  the  market 
which  would  meet  the  required  standard.  The  watches  he 
was. offering  for  sale  were  of  a  fixed  design  or  model.  It  is  a 
well-known  fact  that  in  all  such  mechanical  productions  new 
and  improved  models  are  frequently  being  placed  upon  the 
market  Plaintiff,  in  the  sale  of  watches  to  the  employees  of 
defendant,  might  have  to  meet  and  compete  with  watches  of 
the  later  improvements  to  be  found  in  these  newer  models. 
The  greatest  reason  plaintiff  could  have  to  believe  he  might 
be  able  to  sell  watches  to  the  employees  of  the  company  was 
that  his  prices  were  reasonable  and  his  terms  easy;  but  he 
was  given  no  assurance  by  defendant  or  by  its  employees,  nor 
had  be  assurance  from  any  source,  that  competitors  might 
not  offer  watches  to  the  employees  of  defendant  at  a  less  price 
and  on  easier  terms.  He  was  not  guarantied  the  exclusive 
right  to  sell  watches  to  the  employees  of  defendant  upon  the 
order  system,  nor  was  he  guarantied  the  right  to  sell  watches 
to  the  employees  of  defendant  through  the  local  inspectors  of 
defendant.  The  profit  which  plaintiff  might  make  was  not 
only  contingent  upon  the  fact  that  his  model  might  continue 
a  salable  one«  but  contingent  upon  the  number  of  watches  he 
might  be  able  to  sell,  and  also  contingent  upon  the  price  at 
which  he  might  be  able  to  sell  them,  and  that  he  might  be 
able  to  collect  for  the  watches  sold.  The  record  discloses 
that  under  the  last  arrangement  with  defendant  he  had  sold 
726  watches  in  about  2i  years.  At  that  rate  it  would  require 
more  than  14  years  to  dispose  of  the  remaining  4,074  watches. 
But  there  is  no  means  of  foreseeing  with  a  reasonable 
degree  of  certainty  that  he  would  ever  be  able  to  sell  them, 
or  that  there  would  be  to  him  a  profit  on  those  be  might  in 
the  future  sell. 

Plaintiff  does  not  sue  for  losses  already  sustained,  but  for 
gain  or  profits  which  he  claims  was  by  defendant  prevented. 
The  unquestioned  rule  of  the  law  is  that  damages  of  this 
character  must  be  capable  of  being  established  with  a  reason- 
able degree  of  certainty,  must  be  the  natural  and  proximate 
consequence  of  the  breach,  and  be  free  from  conjecture  and 
speculation.  This  state  is  unqualifiedly  committed  to  this 
rule.  Gas  Co.  v.  Glass  Co.,  supra,  and  M.,  K.  &  T.  Ry.  Co. 
V.  City  of  Fort  Scott,  supra.  In  further  support  of  this  well- 
recognized  rule,   see  the  following  authorities:    Eckington.  I 

etc.,  Ry.   Co.  v.  McDevitt,  191   U.  S.  103,  24  Sup.  Ct.  36,  48 
L.  Ed.  112;  E.  W.  Bliss  Co.  v.   Buffalo  Tin  Can  Co 


t.  36, 
.  (C. 
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A.)  131  Fed.  51;  Lowry  v.  Tile,  Mantel  &  Grate  Ass'o 
(C.  CJ  106  Fed.  46;  Allis  v.  McLean,  48  Mich.  428,  12  N. 
W.  640;  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718,  and 
notes;  Jones  v.  Call,  96  N.  C.  337,  2  S.  E.  647,  60  Am.  Rep. 
416;  Chicago  City  Ry.  Co.  v.  Howison,  86  111.  21$;  Master- 
ton  V.  Village  of  Mount  Vernon,  58  N.  Y.  391 ;  Bridges  v. 
Lanbam,  14  Neb.  369,  15  N.  W.  704.  4^  Am.  Rep.  121;  Cin- 
cinnati Gas  Co.  V.  Western  Siemens  Co.,  152  U.  S.  200,  14 
Sap.  Ct.  523,  38  L.  Ed.  411;  Freeman  v.  Clate,  3  Barb.  424; 
Todd  V.  Minneapolis  &  St.  Louis  Ry.  Co.,  39  Minn.  186,  39 
N.  W.  318;  Masterton  v.  Mayor  of  Brooklyn.  42  Am.  Dec. 
38,  and  notes;  Gray  v.  Smith,  83  Fed.  824,  28  C.  C.  A.  168; 
Todd  V.  Keene  (Mass.)  45  N.  E.  81;  Bierbacb  v.  Goodyear 
Rubber  Co.  (Wis.)  11  N.  W.  514,  41  Am.  Rep.  19;  Howard  v. 
Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S.  199,  11  Sup.  Ct.  soo, 
3S  L.  Ed.  147;  8  A.  &  E.  Encycl.  of  L.  608,  618;  13  Cyc.  36,  57- 
Many  others  might  be  cited.  We  would  not  be  understood  as 
holding  or  implying  that  damages  may  not  be  recovered  on  a 
breach  of  contract  for  loss  of  anticipated  profits,  where  under 
the  contract  the  profits  claimed  would  be  the  natural  and 
proximate  consequence  of  the  breach,  and  such  as  may  be 
rendered  reasonably  certain,  and  do  not  enter  the  dom&in  of 
speculation. 

While  it  is  not  always  easy  to  draw  the  line  between  antici- 
pated profits  which  are  the  legitimate  element  of  damages 
and  those  which  are  too  remote,  contingent,  or  uncertain,  it  is 
quite  apparent  that,  under  the  authorities  cited,  plaintiff's 
claim  for  damages  is  entirely  prospective.  The  profits 
claimed  depend  upon  too  many  contingencies  and  are  too 
uncertain  to  furnish  a  safe  guide  in  fixing  the  amount  of  his 
damage^).  It  carries  with  it  too  much  of  the  element  of 
speculation  to  be  the  subject  of  judicial  determination. 
Plaintiff's  claim  for  damages  is  visionary,  and  closely  allied 
to  the  building  of  air  castles  or  the  indulgence  of  pipe-dream- 
ing. 

For  error  of  the  court  in  instructing  the  jury  on  the 
measure  of  plaintiff's  damages,  the  judgment  will  be  re- 
versed.    All  the  Justices  concurring. 

CUNNINGHAM,  J.,  not  sitting. 


SPBNCER  et  al.  v.  SEABOARD  AIR  LINK  RY.  CO.  et  al. 

(Supreme  Court  of  North  Carolina,  Dec.  6,  1904.) 

[49  S.  B.  Rep.  96.J 
Ultra  Vires. 

Whether  corporate  acts  are  ultra  vires  is  a  conclusion  of  law  to  be 
drawn  from  the  facts  stated. 

Railroads— Consolidation—Application  of  Statute. 

Priv.  Laws  1901,  p.  463,  c.  168,  confers  authority  on  the  Seaboard  Air 
Lrine  Railway  Company  to  consolidate  with  any  railroad  or  transporta- 
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tion  company  in  the  United  States.  Power  is  also  conferred  on  any 
railroad  or  transportation  company  "now  or  hereafter  incorporated'*  by 
the  state  of  North  Carolina,  etc.,  to  consolidate  with  the  Sea  Board  Air 
Line  Company.  The  Raleigrh  &  Gaston  Railroad  Company  was  org-an- 
ized  under  an  act  of  the  General  Assembly  of  North  Carolina  (Acts 
1855-36,  p.  17,  c.  25) :  held^  that  it  was  included  in  the  class  of  com- 
panies with  which  the  Seaboard  Air  Line  Company  was  authorized  to 
consolidate. 

Same— Sams—Statute. 

Under  the  act,  power  is  conferred  on  both  the  Seaboard  Air  Line 
Railway  Company  and  the  Releigh  &  Gaston  Railroad  Company  to 
consolidate  each  with  the  other. 

Same — Same — Same. 

Priy.  Laws  1901,  p.  463,  c.  168,  empowering  a  majority  of  stockholders 
of  certain  railroads  to  consolidate  with  other  companies,  is  an  enabling^ 
act,  and  therefore  imposes  no  duty  or  oblig^ation  on  the  corporations  or 
their  stockholders. 

Same — Same— Eminent  Domain — Payment  of  Dissenting  Stock. 

Priv.  Laws  1901,  p.  463,  c.  168,  empowering  a  majority  of  the  stock- 
holders of  certain  railways  to  consolidate  with  other  companies,  and 
providing  for  assessing  and  paying  the  value  of  the  dissenting  stock,  is 
an  exercise  of  the  power  of  eminent  domain. 

Same — Same — Same — Same — Constitutional  Law. 

Since  the  right  of  railroads  to  consolidate  under  Priv.  Laws  1901,  p. 
463,  c.  168,  authorizing  payment  of  the  value  of  dissenting  stock,  is  an 
exercise  of  the  power  of  eminent  domain,  a  dissenting  stockholder  can- 
not rely  on  the  inhibition  of  the  federal  Constitution  as  to  the  impair- 
ment of  the  obligation  of  a  contract  to  defeat  a  consummated  consoli- 
dation under  the  act,  though  her  stock  was  purchased  prior  to  Const. 
1868,  taking  effect,  reserving  to  the  state  the  right  to  amend  charters 
granted  by  it,  and  though  her  stock  was  issued  by  a  company  whose 
charter  was  granted  when  there  was  no  constitutional  reservation  of 
power  to  amend. 

Same — Same — Rights  of  Dissenting  Stockholders— Laches. 

Where,  under  the  power  conferred  by  Priv.  Laws  1901,  p.  463,  c.  168, 
on  railroads  to  consolidate,  certain  roads  duly  exercised  the  power,  and 
the  consolidation  became  effective,  so  that  an  interference  therewith 
would  involve  millions  of  dollars  of  private  interests,  a  stockholder 
dissenting  from  such  consolidation,  who,  instead  of  asserting  her 
rights  promptly  by  appeal  to  the  preventive  jurisdiction  of  the  court, 
waits  more  than  two  years  before  invoking  the  equitable  power  of  the 
court  to  declare  the  consolidation  invalid,  is  in  no  position,  because  of 
laches,  to  pursue  that  remedy. 

Same — Same — Same — Payment  of  Stock. 

Where,  under  the  power  conferred  on  railroads  to  consolidate  by 
Priv.  Laws  1901,  p.  463,  c.  168,  certain  roads  duly  consolidated,  so 
that  an  interference  therewith  would  involve  millions  of  dollars  of 
private  interests,  a  stockholder  dissenting  from  such  consolidation,  who 
has  been  guilty  of  laches  in  pursuing  her  equitable  right  to  appeal  to 
the  courts,  is  fully  protected  by  the  offer  of  the  defendant  to  pay  the 
value  of  the  stock,  notwithstanding  plaintiff's  failure  to  proceed  to 
have  her  stock  valued  as  prescribed  by  the  act ;  it  appearing  that  the 
court  granted  plaintiff,  with  the  assent  of  the  defendant;  the  right  to 
amend  her  complaint  and  have  the  value  of  her  stock  ascertained  pur- 
suant to  the  statute,  and  also  directed  the  production  of  the  books  of 
the  corporation  for  use  in  proving  the  value  of  the  stock. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  County:  Brown* 
Judge. 

Suit  by  R.  P.  Spencer  and  another  against  the  Seaboard 
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Air  Line  Railway  Company  and  another.     From  a  judgment 
for  defendants,  plaintifls  appeal.    A£Brmed. 

This  is  an  appeal  by  the  plaintiffs  from  a  judgment  upon  a 
demurrer  ore  tenus  at  the  October  term,  1904,  of  the  superior 
court  of  Wake  county.  The  feme  plaintiff,  Ida  T.  Spencer, 
alleged:  That  she  was  the  owner  of  seven  shares  of  stock  in 
the  defendant  corporation,  the  Raleigh  &  Gaston  Railroad 
Company,  of  the  par  value  of  $100  each;  that  she  acquired 
the  said  stock  in  1887,  and  has  owned  the  same  continuously 
to  the  date  of  the  institution  of  this  action;  that  said  stock 
is  represented  by  certificate  No.  1,644,  bearing  date  of  April 
13.  1887.  ''(2)  That  the  defendant  the  Raleigh  &  Gaston 
Railroad  Company  was  created  and  organized  under  an  act 
of  the  General  Assembly  of  North  Carolina  (chapter  25,  p. 
17,  of  the  Acts  of  1835-36),  and  has  since  that  day  continuously 
eiercised  the  corporate  powers  thereby  conferred,  until  the 
alleged  merger  of  said  corporation  in  what  is  known  as  the 
Seaboard  Air  Line  Railway.  (3)  That  the  said  Raleigh  & 
Gaston  Railroad  Company,  acting  under  and  by  virtue  of 
certain  alleged  and  assumed  powers  attempted  to  be  granted 
under  an  act  of  the  General  Assembly  of  the  state  of  Vir- 
ginia, has  endeavored  to  merge  and  consolidate  itself  with 
certain  other  railroads  under  the  corporate  name  of  the  Sea- 
board Air  Line  Railway,  and  has  become  the  alleged  holding 
corporation  in  respect  to  said  other  subsidiary  corporations; 
that  such  alleged  merger  and  consideration  was  and  is  ultra 
vires,  and  beyond  the  corporate  powers  of  said  Raleigh  & 
Gaston  Railroad  Company,  and  is  invalid  and  void  in  so  far 
as  the  plaintiffs  are  concerned.  (4)  That  at  a  meeting  of  the 
stockholders  of  the  said  Raleigh  &  Gaston  Railroad  Com- 
pany held  in  the  city  of  Raleigh  on  May  20,  1901,  in  pur- 
suance of  a  notice,  a  copy  of  which  is  hereto  attached  as  part 
of  this  complaint,  a  majority  of  said  stockholders  undertook 
and  attempted  to  take  such  action  as  would  result  in  the 
merger  and  consolidation  of  said  corporation  as  aforesaid; 
that  said  notice  did  not  warrant  such  action ;  that  at  said 
meeting  the  said  Ida  T.  Spencer,  by  her  attorney  in  fact,  said 
R.  P.  Spencer,  appeared  and  protested  against  the  action 
proposed  to  be  taken  by  a  majority  of  said  stockholders,  and 
thereupon  filed  a  written  protest  against  such  action,  a  copy 
of  which  is  hereto  attached  as  a  part  of  this  complaint;  that 
prior  to  said  meeting  several  o^her  meetings  had  been  held, 
at  which  plaintiffs  were  not  present,  and  of  which  they  had 
no  notice,  at  which  certain  proceedings  were  had,  which 
plaintiffs  cannot  state,  because  the  records  of  said  corpora- 
tion are  not  kept  within  the  limits  of  the  state,  and  plaintiffs 
have  not  been  able  to  obtain  access  thereto;  that  the  action 
of  said  meeting  of  May  20,  1901,  was  ultra  vires  and  illegal 
and  invalid  and  void  as  to  the  plaintiff;  that,  after  filing  of 
said  protest,  said  R.  P.  Spencer,  for  himself,  and  on  behalf 
of  said  Ida  T.  Spencer,  withdrew  from  said  meeting,  and  was 
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oot  present  thereafter,  and  took  no  part  in  the  proceedings. 
(5)  That  the  said  Raleigh  &  Gaston  Railroad  Company,  so 
far  as  plaintiffs  are  concerned,  has  since  the  alleged  merger  and 
ccnsolidation  preserved  its  corporate  identity  and  separate 
existence  as  a  corporation,  notwithstanding  that  since  then  it 
has  nominally  constituted  an  integral  part  of  the  so-called  Sea- 
board Air  Line  Railway,  and  although  it  has  not  since  then 
separately  exercised  its  corporate  powers  and  discharged  its 
corporate  duties;  that  it  has  not  held  any  meeting  of  its 
stockholders  or  of  its  directors;  that  it  has  not  published  any 
statements  of  its  receipts  and  disbursements;  that  it  has  not 
declared  any  dividends,  but  has  subordinated  itself  to  the 
management  and  control  of  the  officers  and  directors  of  the 
said  Seaboard  Air  Line  Railway,  although,  as  plaintiffs 
allege,  it  has  done  so  contrary  to  law  and  in  violation  of  its 
corporate  duties  and  obligations.  (6)  That  immediately 
prior  to  or  immediately  after  said  stockholders'  meeting  of  May 
20,  isX)if  the  said  Raleigh  &  Gaston  Railroad  Company,  act- 
ing through  certain  officers  and  agents,  of  whom  plaintiffs 
cannot  procure  definite  information,  attempted  to  sell,  and 
sold  1,828  shares  of  the  stock  of  said  Raleigh  &  Gaston  Rail- 
road Company,  which  was  held  in  its  treasury  for  certain 
definite  purposes ;  that  the  same  was  not  sold  for  such  purposes, 
but  was  sold  in  violation  of  the  duties  of  said  officers  and  of 
the  rights  of  tne  plaintiffs;  that  it  was  sold  to  certain  parties 
whose  names  plaintiffs  cannot  ascertain,  but  who  were 
directly  interested  in  the  organization  of  the  said  Seaboard 
Air  Line  Railway;  that  it  was  sold  secretly,  without  being 
offered  for  subscription  to  the  stockholders  of  said  road,  includ- 
ing the  plaintiffs,  or  to  the  public,  and  without  any  oppor- 
tunity for  bidders  to  bid  for  same;  that  it  was  sold  at  a 
grossly  inadequate  price,  and  no  account  has  ever  been  ren- 
dered in  respect  to  its  sale  and  purchase.  (7)  That,  under 
the  charter  and  amendments  thereto  of  the  said  Raleigh  & 
Gaston  Railroad  Company,  it  had  no  right  or  power  to 
acquire  stock  of  other  corporations,  nor  to  do  any  of  the  acts 
which  it  has  attempted  to  do  and  has  done  in  connection  with 
«aid  merger  and  consolidation;  that  said  acts  are  unknown  to 
plaintiffs  in  detail  and  in  their  entirety,  and  will  be,  if  possi- 
ble, ascertained  and  disclosed  to  this  court  during  the  prog- 
ress of  this  action;  that  all  of  said  acts  and  doings  which 
have  resulted  in  said  so-called  merger  and  consolidation  have 
been  ultra  vires,  contrary  to  law,  and  in  derogation  of  the 
manifest  and  inherent  rights  and  privileges  of  the  plaintiff 
Ida  T.  Spencer  as  a  stockholder  in  said  corporation. 
(8)  That,  if  the  said  Raleigh  &  Gaston  Railroad  Company 
bad  maintained  and  discharged  its  separate  duties  as  a  cor- 
poration created  and  existing  under  the  laws  of  North  Car- 
olina, the  said  stock  of  the  plaintiti  Ida  T.  Spencer  would 
have  largely  increased  in  value,  and  would  now  have  been  a 
valuable  asset  of  said  plaintiff,  but  that  the  said  Raleigh  & 
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Gaston  Railroad  Company  having  undertaken  to  parchase 
the  stock  of  other  corporations  and  operate  the  same  as  a  so- 
called  holding  corporation*  having  issued  bonds  to  an 
amount  at  present  unknown  to  plaintiff,  having  assumed  the 
debts  of  many  other  corporations,  having  indorsed  or 
guarantied  bonds  of  other  corporations,  having  assumed  the 
burden  of  extending  lines  of  railway  upon  its  own  credit,  all 
of  which  it  has  done,  and  done  many  other  things  which 
were  ultra  vires  and  destructive  of  plaintiff's  rights  in  the 
premises  as  one  of  its  stockholders,  the  said  stock  has  been 
prevented  from  receiving  the  dividends  the  ^aid  road  would 
otherwise  have  earned;  that  if  the  said  Raleigh  &  Gaston 
Railroad  Company  had  been  operated  as  a  separate  and  dis* 
tinct  corporation,  as  it  was  originally  chartered,  and  as  it 
was  intended  that  it  should  be,  the  plaintiff's  stock  would 
have  produced  for  her  large  dividends  during  the  past  few 
years,  whereas,  owing  to  the  illegal  and  destructive  acts 
hereinbefore  mentioned,  her  stock  has  produced  for  her  no 
dividends  whatsoever.  (9)  That  the  value  of  plaintiff's  stock 
is  not  measureable  in  any  degree  by  its  present  market  value, 
because  it  has  none,  nor  by  its  antecedent  market  value, 
which  is  not  pertinent  to  this  controversy;  that  the  effect  of 
the  merger  and  consolidation  has  been  to  completely  destroy 
the  corporate  existence  of  said  Raleigh  &  Gastou  Railroad 
Company,  in  so  far  as  the  actors  therein  could  affect  such 
destruction,  and  to  destroy  completely  the  value  of  the  plain- 
tiff's said  stock,  both  commercially  and  intrinsically.  (io> 
That  the  said  Raleigh  &  Gaston  Railroad  Company,  or  the 
ofiBcers  thereof,  if  any  there  be,  or  the  ofiBcers  of  the  Sea- 
board Air  Line  Railway,  have  either  destroyed  the  books, 
records,  and  papers  of  the  said  Raleigh  &  Gaston  Railroad 
Company,  or  have  removed  them  beyond  the  limits  of  the 
state,  either  of  which  acts  is  contrary  to  law  and  in  deroga- 
tion of  the  rights  in  the  premises  of  the  said  Ida  T.  Spencer 
as  a  stockholder  in  said  corporation.  (11)  That  the  said 
corporation,  the  said  Raleigh  &  Gaston  Railroad  Company, 
has  ceased  to  act  under  and  in  pursuance  of  its  charter 
and  in  compliance  with  its  corporate  duty  and  the  laws  of 
North  Carolina  for  the  two  years  last  past,  and  since  May 
20,  1901 ;  that  thereby  it  has  forfeited  its  charter,  under  the 
provisions  of  section  688  of  the  Code  of  North  Carolina. 

'* Wherefore  the  plaintiffs  demand  judgment:  (i)  That  the 
defendants  the  Raleigh  &  Gaston  Railroad  Company  and  the 
Seaboard  Air  Line  Railway  be  required  to  disclose  to  this 
court  as  follows:  When  the  attempted  merger  mentioned 
in  this  complaint  went  into  effect,  and  what  are  its  terms; 
what  relation  the  defendant  Raleigh  &  Gaston  Railroad  Com- 
pany bore  and  now  bears  to  said  merger;  what  have  been  the 
annual  receipts  and  disbursements  of  the  said  Raleigh  & 
Gaston  Railroad  Company,  as  a  separate  entity,  and  in  its 
distinct  and  separate  corporate  capacity,   from   January    i,. 
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igol,  to  this  date;  iivbat  have  been  its  annaal  net  profits  dur- 
ing said  period;  what  stock  of  other  companies  it  has 
acquired  or  attempted  to  acqaire,  what  bonds  of  other  com- 
panies it  has  purchased  or  assumed  or  guarantied  or  endorsed; 
to  whom  it  sold  said  1,828  shares  of  treasury  stock,  when, 
and  at  what  price;  to  what  uses  or  purposes  the  proceeds 
derived  from  the  sale  of  said  stock  were  applied ;  what  dis- 
bursements it  has  made  out  of  the  funds  of  said  Raleigh  & 
Gaston  Railroad  Company,  or  otherwise,  to  effect  such 
mereer  and  consolidation,  or  in  connection  therewith  or  in- 
cidental thereto;  who  are  the  present  corporate  officers  of 
the  said  Raleigh  &  Gaston  Railroad  Company;  when  and 
where  the  stockholders  of  said  corporation  held  their  last 
annual  meeting,  and  what  were  the  proceedings  of  such  meet- 
ing, if  any  such  meeting  was  held.  (2)  That  the  defendant 
the  Raleigh  &  Gaston  Railroad  Company  be  required,  under 
the  direction  of  this  court,  to  render  an  accounting  of  all  its 
receipts  and  disbursements  since  January  i,  1901,  to  this  date, 
as  a  separate  and  distinct  corporation.  (3)  That  the  alleged 
merger  and  consolidation  of  the  said  Raleigh  &  Gaston  Rail- 
road Company  with  other  corporations  into  what  is  known 
as  Seaboard  Air  Line  Railway  be  declared  ultra  vires  and  void 
as  to  these  plaintiffs.  (4)  That  a  receiver  be  appointed  for 
said  Raleigh  &  Gaston  Railroad  Company.'' 

At  the  session  of  1899,  p.  127,  c.  34,  the  Legislature  of  this 
state  incorporated  the  Richmond,  Petersburg  &  Carolina 
Railroad  Company,  a  Virginia  corporation,  and,  by  virtue  of 
said  act,  declared  that  said  new  corporation  should  succeed  to 
all  the  rights,  etc..  of  the  Virginia  &  Carolina  Railroad  Com- 
pany, etc.  By  the  provisions  of  an  act  of  the  General 
Assembly  of  Virginia  approved  January  12,  1900,  the  Rich- 
mond, Petersburg  &  Carolina  Railroad  Company  was 
authorized,  upon  petition  filed  in  the  circuit  court  of  Rich- 
mond, to  change  its  name,  etc.  The  said  railroad  company 
duly  filed  its  petition  in  said  court,  praying  that  it  be  per- 
mitted to  change  its  name  to  the  Seaboard  Air  Line  Railway 
Company,  and  pursuant  to  said  petition  an  order  was  duly 
made  by  said  court  changing  the  name  of  said  corporation 
in  accordance  with  the  prayer  in  said  petition.  By  chapter 
168,  p.  463,  Private  Laws  of  1901  of  North  Carolina,  the  Sea- 
bord  Air  Line  Railway  Company,  successor  to  the  Richmond, 
Petersburg  &  Carolina  Railroad  Company,  was  empowered 
to  exercise  in  this  state  all  of  the  powers,  etc.,  vested  in  the 
Richmond,  Petersburg  &  Carolina  Railroad  Company  under 
Its  charter  and  amendments  thereto,  etc.  It  was  also  pro- 
vided that:  ''With  the  approval  of  two  thirds  in  amount  of 
its  stockholders  given  at  any  annual  or  special  meeting 
*  *  •  it  may  *  *  *  lease,  use,  operate,  consolidate 
with  or  purchase  or  otherwise  acquire  *  *  •  the  Sea- 
board &  Roanoke  Railroad  Company,  or  any  railroad  or 
transportation    company   now  or  hereafter  incorporated," 
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etc.,  ''*  *  *  and  from  time  to  time  it  may  consolidate 
its  capital  stock,  property  *  *  *  of  any  other  sncb  rail- 
road or  transportation  company  upon  such  terms  as  may  be 
agreed  upon  by  the  respective  companies,  power  being 
hereby  granted  to  any  railroad  or  transportation  company  or 
companies  now  or  hereafter  incorporated  by  or  under  any  act 
of  the  General  Assembly  of  the  state  of  North  Carolina  with 
the  approval  of  a  majority  in  amount  of  its  stockholders  re- 
spectively given  at  a  meeting  called  for  such  purpose  or  at 
which  all  of  the  shares  of  capital  stock  are  represented  in 
person  or  by  proxy  to  make  and  carry  out  such  contracts-  of 
consolidation  or  lease,  sale  or  other  mode  of  acquisition  or 
disposition,"  etc.  Provision  is  made  setting  forth  the  terms 
of  such  contracts  of  lease,  sale,  etc.,  and  requiring  that  a  copy 
of  the  agreement  be  filed  in  the  o£Bce  of  the  Secretary  of 
State.  The  statute  contains  the  following  proviso:  '^Any 
stockholder  who  dissents  from  any  such  consolidation  or  sale 
may  within  sixty  days  thereafter  apply  by  petition  to  the 
superior  court  of  Warren  county,  or  any  county  in  this  state 
of  which  the  dissenting  stockholder  was  a  resident  at  the  time 
of  the  ratification  of  this  act,  to  determine  the  value'  of  bis 
stock  and  shall  be  entitled  to  receive  from  said  consolidated 
or  purchasing  corporation  the  value  as  thus  determined  of 
such  stock  upon  transfer  thereof  to  the  new  corporation; 
such  value  shall  be  assessed  by  a  jury  trial  if  the  same  be  re- 
quested by  either  party  and  if  the  owner  of  said  stock  shall  be 
a  non  resident  of  this  state  application  may  be  made  to 
United  States  courts  having  jurisdiction." 

The  following  notice  was  issued:  '*To  the  Stockholders  of 
Raleigh  and  Gaston  Railroad:  Notice  is  hereby  given  that  a 
special  general  meeting  of  the  stockholders  of  the  above 
named  Company  iicill  be  held  at  its  o£Bce  in  the  City  of 
Raleigh,  N.  C,  on  the  20th  day  of  May,  igoi,  at  9  o'clock 
a.  m.,  for  the  purpose  of  taking  into  consideration  Articles  of 
Agreement  of  merger  and  consolidation  of  the  following 
named  railroad  companies:  Seaboard  Air  Line  Railway, 
The  Raleigh  and  Gaston  Railroad  Company  [and  other  cor- 
porations named],  heretofore  entered  into  by  the  directors  of 
said  respective  Companies,  and  at  which  meeting  a  vote  by 
ballot  will  be  taken  for  the  adoption  or  rejection  of  said 
agreement.  By  order  of  the  Directors:  J.  M.  Sherwood, 
Secretary." 

The  plaintifl  filed  and  following  protest:  ''To  the  Stock- 
holders of  the  Raleigh  and  Gaston  Railroad  Company  in 
Session  at  Raleigh,  May  20,  1901,  and  to  the  President  and 
Secretary  of  said  Company:  Mrs.  Ida  T.  Spencer,  upon 
whom  notice  was  served  of  the  meeting  of  stockholders  of 
the  Raleigh  and  Gaston  Railroad  Co.,  on  May  20th,  at  9 
a.  m.,  in  Raleigh,  to  consider  articles  of  agreement  of  merger 
and  consolidation  of  a  number  of  Ry.  Companies,  to  wit,  the 
Seaboard  Air  Line  Ry.,  the  Raleigh  and   Augusta   Air   Line 
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Ry.  Co.,  and  others,  appears  by  attorney  in  meeting  only  to 
protest  against  sach  action,  and  does  hereby  protest  against 
the  consideration  of  said  agreement,  or  of  the  adoption  of  the 
same,  as  being  altra  vires,  and  injurioas  to  and  in  derogation 
of  her  rights  as  a  stockholder.  Respectfully,  R.  P.  Spencer, 
Attorney  in  Fact  for  Ida  T.  Spencer.'' 

Pursuant  to  said  notice  a  meeting  of  the  stockholders  was 
held  in  the  city  of  Raleigh,  N.  C,  on  May  20,  1901.  The 
chairman  submitted  the  proposed  agreement  of  merger  and 
consolidation  which  had  been  duly  executed  by  the  other 
corporations;  also  a  certified  copy  of  the  resolutions  of  the 
board  of  directors  of  the  Raleigh  &  Gaston  Railroad  Com- 
pany in  relation  thereto.  The  plaintiff  thereupon  filed  the 
protest  set  out  herein.  The  following  resolution  was  there- 
upon unanimously  adopted  by  a  stock  vote  by  ballot :  ''Re- 
solved," etc.,  ''that  they  do  hereby  approve  and  adopt  the 
agreement  of  merger  and  consolidation  between,"  etc. ;  nam- 
ing all  of  the  roads  entering  into  the  merger  or  consolidation. 
It  is  not  necessarv  to  set  out  the  terms  of  the  agreement,  as 
no  controversy  is  made  in  regard  thereto.  The  contract  was 
duly  executed  as  alleged  in  the  complaint.  His  honor  upon 
the  hearing  rendered  the  following  judgment:  "In  this 
cause  the  pTaintiffs  move  the  court  for  an  order  compelling 
the  defendant  the  Seaboard  Air  Line  Railway  Company  to 
bring  within  the  jurisdiction  of  this  court  the  records  and 
books  of  the  Raleigh  &  Gaston  Railroad  Company,  and  to 
permit  plaintifis  to  inspect  the  same.  At  the  same  time  the 
defendants  move  the  court  to  dismiss  the  action,  and  demur 
ore  tenus  to  the  complaint,  because  no  cause  of  action  is 
stated  which  plaintiffs  can  maintain,  and  that  upon  the  plead- 
ings the  action  cannot  be  sustained.  The  court  is  of  opinion 
that  under  the  provisions  of  the  act  of  the  General  Assembly 
ratified  February  27.  1901  (chapter  168,  p.  463,  Priv.  Laws 
1901),  and  the  other  acts  pleaded  and  referred  to  in  the  an- 
swer, the  only  remedy  the  plaintifis  have  is  given  by  said 
chapter  168,  viz.,  sue  for  the  value  of  their  stock  at  time  of 
the  consolidation,  with  interest  thereon.  The  defendants 
having  consented  thereto,  the  plaintifis  may,  if  desited,  file 
within  thirty  days  an  amended  or  new  complaint  for  the  pur- 
pose of  recovering  the  value  of  their  stock,  and  having  the 
value  assessed  in  the  manner  pointed  out  in  said  act.  After 
such  complaint  is  filed  it  will  be  competent  to  require  the 
production  of  such  books,  records,  etc.,  of  the  Raleigh  & 
Gaston  Company  as  tend  to  show  such  value.  If  the  plain- 
tifis shall  elect  not  to  file  such  amended  complaint  to  recover 
the  value  of  their  stock,  then  the  court  adjudges  that  this 
action  must  be  dismissed,  and  defendants  go  without  day  and 
recover  costs."  From  which  judgment  the  plaintifis  ap- 
pealed. 

Busbee  &  Busbee,  for  appellants. 

Day  &  Bell,  T.  B.  Womack,   Shepherd  &  Shepherd,  and 
Murray  Allen,  for  appellee. 
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CONNOR,  J.  (after  stating  the  case).  The  plaintiff 
attacks  the  validity  of  the  contract  of  consolidation  or  merger 
vvhereby  the  Raleigh  &  Gaston  Railroad  Company,  together 
vfith  a  number  of  other  companies  owning  and  controlling 
connecting  lines,  became  a  part  of  the  Seaboard  Air  Line 
System,  upon  several  grounds,  which  it  will  be  convenient  to 
consider  in  the  order  in  which  they  are  discussed  in  the  very 
excellent  brief  of  her  counsel.  It  is,  of  course,  conceded  that 
as  the  cause  was  disposed  of  by  his  honor  in  the  superior 
court,  and  is  before  us,  upon  a  motion  to  dismiss  as  upon  a 
demurrer  ore  tenus,  every  allegation  made  in  the  complaint, 
with  such  construction  thereof  as  is  most  favorable  to  the 
plaintiff,  must  be  taken  as  true.  This,  of  course,  is  so  for 
the  purpose  of  drawing  the  legal  conclusions  therefrom.  The 
plaintiff  says  that  certain  acts  of  the  defendant  are  ultra 
vires.  This  is  a  conclusion  of  law  to  be  drawn  from  the  facts 
stated.  It  is  also  to  be  noted  that  although  the  complaint 
makes  no  reference  to  the  several  statutes  enacted  by  the  Gen- 
eral Assembly,  which,  being  private  acts,  do  not  come  under 
our  cognizance  unless  referred  to  and  proven,  his  honor's 
judgment  expressly  refers  to  ac  least  one  of  them,  and,  in  the 
argument  before  us,  counsel  treated  them  as  being  properly 
before  us.  The  plaintiff  says  that  a  careful  analysis  of 
chapter  i68,  p.  463,  Priv.  Laws  1901,  fails  to  show  that  any 
authority  is  conferred  upon  the  Seaboard  Air  Line  Railroad 
Company  to  consolidate,  merge  with,  or  purchase  from  any 
other  railroad  than  the  Seaboard  Air  Line  Railroad  Com- 
pany; that  the  statute  conferring  such  extraordinary  power 
upon  railroad  corporations  should  be  clear  and  explicit,  leav- 
ing nothing  to  construction  or  doubt.  Why  that  single  cor- 
poration should  have  been  named,  in  conferring  the  power, 
and  other  railroad  companies  referred  to  in  general  terms,  does 
not  very  clearly  appear.  We  think,  however,  that,  by  a  fair 
and  reasonable  interpretation  of  the  language  of  the  act,  the 
Raleigh  &  Gaston  Railroad  Company  is  included  among 
those  companies  with  which  the  Seaboard  Air  Line  Company 
is  empowered  to  consolidate — "and  any  railroad  or  trans- 
portation company  now  or  hereafter  incorporated  by  the  laws 
of  the  United  States  or  any  of  the  states  thereof."  In  con- 
ferring power  upon  other  companies  to  consolidate,  the  lan- 
guage is  equally  comprehensive — ''power  being  hereby 
granted  to  any  railroad  or  transportation  company  or  com- 
panies now  or  hereafter  incorporated  by  or  under  any  act  or 
acts  of  the  General  Assembly  of  the  state  of  North  Carolina," 
etc.  The  Raleigh  &  Gaston  Railroad  Company  certainly 
comes  within  this  classification.  It  would  seems  to  follow 
that  the  other  provisions  of  the  act,  unless  otherwise  ex- 
pressed, must  be  construed  as  referring  to  all  companies  thus 
included  in  the  class  upon  which  the  power  is  conferred  to 
consolidate.  Any  other  construction  would  render  nugatory 
the  power  conferred. 
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The  plaintiff  next  iDsists  that  no  coDSolidatioD  can  take 
place  nnless  the  power  to  so  consolidate  is  expressly  conferred 
upon  both  consolidating  corporations.  This  proposition  is 
sastained  by  the  authorities  cited.  The  reasons  therefor  are 
manifest.  lo  Cyc.  293.  We  think  that  such  power  is  con- 
ferred upon  both  corporations.  Chapter  168,  p.  463,  §  i» 
Priv.  Laws  1901,  expressly  confers  upon  the  Seaboard  Air 
Line  Railroad  Company  the  power,  ''with  the  approval  of 
two  thirds  in  amount  of  its  stockholders/'  etc.»  ''to  lease, 
operate,  consolidate  with  or  otherwise  acquire,"  etc.  As  we 
have  seen,  the  power  is  conferred  upon  the  Raleigh  &  Gas- 
ton Railroad  Company  to  enter  into  the  contract  of  consolida- 
tion, etc.  The  evident  purpose  of  the  Legislature  was  to 
enable  the  Seaboard  Air  Line  Railway  to  form,  by  consolida- 
tion, merger,  or  purchase,  a  system  of  transportation  through 
the  state,  connecting  with  railroads  in  Virginia  and  South 
Carolina.  The  legislation  in  this  state,  together  with  that 
in  Virginia,  in  regard  to  the  Seaboard  Air  Line  Company, 
which  is  expressly  referred  to  in  the  preamble  to  chapter  34, 
p.  127,  Laws  1899,  and  chapter  168,  p.  463,  Laws  1901, 
shows  this  to  be  the  purpose  and  scope  of  the  several  statutes. 
This  being  ascertained,  the  principle  by  which  we  should  be 
guided  in  interpreting  the  statute  is  thus  stated:  "Every 
statute  is  to  be  construed  with  reference  to  its  intended  scope 
and  the  purpose  of  the  Legislature  in  enacting  it;  and  where 
language  used  is  ambiguous,  or  admits  of  more  than  one 
meaning,  it  is  to  be  taken  in  such  a  sense  as  will  conform  to 
the  scope  of  the  act  and  carry  out  the  purpose  of  the  stat- 
ute." Black  on  Interpretation  of  Laws,  56;  Endlich,  73. 
It  is  settled  that  the  power  to  consolidate  may  be  con- 
ferred either  in  the  charter,  or  by  a  general  enabling  act. 
10  Cyc.  289. 

The  plaintiff  next  contends  that,  assuming  that  the  stat- 
ute confers  the  power  upon  the  Raleigh  &  Gaston  Railroad 
to  consolidate,  such  power  can  be  exercised  only  bv  the  unan- 
imous consent  of  the  stockholders;  that  a  dissenting  stock- 
holder cannot  be  compelled  to  surrender  his  stock  in  the 
corporation,  and  accept  in  lieu  thereof  stock  in  another 
company;  that  unless  such  power  is  conferred  upon  the 
majority  of  the  stockholders  in  the  charter,  or  by  amendment 
thereto  made  before  the  subscription  of  the  dissenting  stock- 
bolder,  an  act  of  the  Legislature  conferring  such  power  would 
be  invalid,  as  impairing  the  obligation  of  the  contract  between 
the  stockholders.  This  proposition  is  amply  sustained  upon 
principle  and  authority.  The  Supreme  Court  of  the  United 
States,  in  Clearwater  v.  Meredith,  68  U.  S.  2<,  17  L.  Ed. 
604,  discussing  a  statute  permitting  a  consolidation  of  several 
railroad  companies,  says:  "The  power  of  the  Legislature  to 
confer  such  authority  cannot  be  questioned,  and,  without  the 
authority,  railroad  corporations  organized  separately  could 
not  merge  and  consolidate  their  interest.     But  in   conferring 
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the  aatbority  the  Legislature  never  inteDded  to  compel  a  dis- 
senting stockholder  to  transfer  his  interest  because  la  majority 
of  the  stockholders  consented  to  the  consolidation.     Even  if 
the  Legislature  had   manifested   an  obvion?  purpose  to  do 
so,  the  act  would  have  been  illegal,  for  it  would  have  impaired 
the  obligation  of  a  contract.     *    ^^    *    When  any   person 
takes  stock  in  a  railroad  corporation,  he  has  entered   into  a 
contract  with  the  company   that  bis  interest  shall  be  subject 
to  the  direction  and  control  of  the  proper  authorities  of  the 
corporation  to  accomplish  the  object  for  which  the  company 
was  organized.     He  does  not  agree  that  the  improvement  to 
which  he  subscribed  should  be  changed  in  its  purpose  and 
character,  at  the  will  and   pleasure  of  a   majority   of  the 
stockholders,   so    that    new    responsibilities,    and,    it   maj 
be,    new  hazards,  are  added  to  the  original    undertaking. 
He    may    be    very    willing  to  embark    in    one    enterprise, 
and  unwilling  to  engage    in  another — to    assist    in  building 
a    short-line    railway,   and  adverse    to  risking  his  .  money 
in    one    having     a     longer    1  ne    of    transit."     Botts    v. 
Turnpike  Co.  (Ky.)  lo  S.  W.  134,  2  L.  R.  A.  594;  McCray  v. 
R.  Co.,   9  Ind.  358.     The  defendant,   conceding  this  to  be 
the  law,  says  that  the  statute  conferring  the  power  upon  the 
several  railroad  companies  consolidating  expressly  provides 
for  paying  the  dissenting  stockholder  the  full  value  of  his 
stock  at  the  time  of  the  consolidation.     This  provision  can 
only  be  sustained  by  invoking  the  right  of  eminent  domain, 
and  condemning  the  stock  for  a  public  use  by  makirg  com- 
pensation therefor.     The  plaintiff  contends  that,  at  the  date 
of  the  charter  of  the  Raleigh  &   Gaston   Railroad  Company 
(1835),  no  power  to  amend  charters  of  corporations  was  re- 
served by  the  Constitution  of  this  State,  and  that,   under  the 
decisions  of  this  court,  they  come  within  the  protection  of  the 
doctrine  of  the  Dartmouth  College  Case;  that  all  of  the  stock 
was  issued  prior  to  the  adoption  of  the  Constitution  of  1868, 
by  which  such   power  was  reserved.     He  also  says  that  no 
general  statute  was  in  force  in  this  state  authorizing  such 
consolidation.   This  contention  is  undoubtedly  correct.    It  will 
be  noted,  however,  that  chapter  168,  p.  463,  Laws  1901,  does 
not  undertake  to  amend  the  charter  of  the  company,  or  to  do 
more  than  empower  a  majority  of  the  stockholders  to  con- 
solidate with  the  other  companies.     It  is  an  enabling  act,  and 
imposes  no  duty  or  obligation   upon  the  corporation   or  its 
stockholders.     It  must  be  conceded,  also,  that  the  act  of  the 
majority  of  the  stockholders  does  not  change  the  relation  of 
the  plaintiff  towards  the  corporation.     The  Legislature,  in 
the  exercise  of  its   power,  confers   upon   the  majority  of  the 
stockholders  the  power  to  consolidate  with  the  other  constit- 
uent companies,  and  accept   m   consideration  therefor  such 
number  of  shares  in  the  new  or  consolidated  corporation  as 
ma>  be  agreed  upon.     This  can  be   done  only   with  the  con- 
sent of  the  Legislature.     The  Legislature,   having  decided 
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that  such  coDsolidatioD  was  promotive  of  the  pablic  welfare, 
recognized  that  it  had  no  power  to  compel  a  dissenting  stock- 
holder to  accept  stock  in  the  new  corporation.  Therefore, 
in  the  exercise  of  the  right  of  eminent  domain,  it  empowers 
the  corporation  to  condemn  the  stock  of  snch  dissenting 
stockholder  when  it  cannot  otherwise  be  acqaired.  This 
power  is  entirely  distinct  from  the  power  to  amend  the 
charter.  The  right  of  eminent  domain  which  resides  in  the 
state  is  defined  to  be  '4he  rightful  authority  which  exists  in 
every  sovereignty  to  control  and  regulate  those  rights  of  a 
public  nature  which  pertain  to  its  citizens  in  common,  and  to 
appropriate  and  control  individual  property  for  the  public 
benefit  as  the  public  safety,  necessity,  convenience,  or  welfare 
may  demand.''  Cooley,  Const.  Lim.  524;  i  Lewis  on  Em. 
Domain,  i;  10  Am.  &  Eng.  Enc.  1048.  This  right  or  power 
is  said  to  have  originated  in  state  necessity,  and  is  inherent 
in  sovereignty,  and  inseparable  from  it.  It  is  a  pait  of  the 
sovereign  power  of  every  state.  Id. ;  Railroad  Co.  v.  Davis, 
19N.  C.  4SI.  When  the  state  incorporated  the  Raleigh  & 
Gaston  Railroad  Company,  a  contract  was  entered  into  with 
the  corporation,  the  obligation  of  which  could  net  be  im- 
paired. The  state  did  not,  in  respect  to  the  property  of  the 
corporation  or  its  shareholders,  divest  itself  of,  or  in  any  de- 
gree impair,  its  right  of  eminent  domain.^  The  Legislature 
could  not  divest  itself  of  a  power  so  essential  to  the  integrity 
of  the  state.  Mr.  Justice  Daniel,  in  West  River  Bridge  Co. 
V.  Dix,  47  U.  S.  531,  12  L.  Ed.  535,  says:  "No  state,  it  is 
declared,  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts; yet,  with  this  concession  constantly  yielded,  it  cannot 
be  justly  disputed  that  in  every  political  sovereign  community 
there  inheres  necessarily  the  right  and  the  duty  of  protecting 
and  promoting  the  interest  and  welfare  of  the  community  at 
large.  This  power  and  this  duty  are  to  be  exerted  not  only  in 
the  highest  acts  of  sovereignty  and  in  the  external  relations 
of  the  government;  they  reach  and  comprehend  likewise  the 
interior  polity  and  relations  of  social  life,  which  should  be 
regulated  with  reference  to  the  advantage  of  the  whole 
society.  This  power  denominated  the  'eminent  domain'  of 
the  state  is,  as  its  name  imports,  paramount  to  all  private 
rights  vested  under  the  government,  and  these  last  are  held  in 
subordination  to  this  power,  and  must  yield  in  every  instance 
to  its  proper  exercise.  *  *  *  a  correct  view  of  this 
matter  must  demonstrate,  moreover,  that  the  right  of  eminent 
domain  in  no  wise  interferes  with  the  inviolability  of  con- 
tracts; that  the  most  sanctimonious  regard  for  the  one  is 
perfectly  consistent  with  the  possession  and  exercise  of  the 
other."  10  Am.  &  Eng.  Enc.  1050.  "The  Legislature  has 
the  power  to  authorize  the  consolidation  of  railroad  and 
other  quasi  public  corporations,  without  the  unanimous  con- 
sent of  their  stockholders,  when  it  makes  provision  for 
appraising  and  paying  for  the  stock  of  dissenting  stockholders. 
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This  power  is  entirely  unaffected  by  the  constitutional  pro- 
hibition against  impairing  the  obligation  of  contracts,  and  is 
based  upon  the  sovereign  power  of  eminent  domain.  Cor- 
porate shares,  as  well  as  other  property,  are  subject  to  the 
paramount  necessities  of  the  state  for  the  promotion  of  pub- 
lic interests."  Noyes  on  Intercorporate  Rel.  51;  Black  v. 
Delaware  Canal  Co.,  24  N.  J.  Eq.  469.  ''In  this  busy  age  of 
restless  activity  and  enterprise,  when  the  brain  of  man  ts  ex- 
hausting itself  in  his  struggle  with  time  and  space,  the  two 
forces  that  most  oppose  his  progress,  the  taking  of  private 
stock  in  such  corporations  to  advance  any  of  the  purposes 
above  indicated  must  be  regarded  as  the  taking  of  it  for  pub- 
lic benefit.  There  can  be  no  doubt  that  a  railroad  company 
may  be  empowered  to  extend  their  road  beyond  the  point  to 
which  it  was  built  under  the  original  grant,  if  proper  com- 
pensation is  provided  for  stockholders  who  may  resist  it;  and 
I  can  see  no  difference,  in  principle,  whether  the  original 
company,  in  order  to  secure  a  through  route  under  one  man- 
agement, is  authorized  to  take  the  lands  of  individuals,  or  to 
take  the  property  which  individuals  have  in  the  stock  of  an 
existing  road.  In  the  first  case,  for  the  purpose  of  estab- 
lishing a  through  route,  one  kind  of  private  property,  to  wit. 
the  lands  of  individuals,  are  taken  by  the  corporation;  in 
another  case  another  kind  of  property,  to  wit,  the  shares  of 
stock  of  individuals  in  an  existing  company,  are  authorized 
to  be  condemned.  *  *  *  Xhe  same  rule  applies  to  both 
cases,  unless  property  in  stock  can  claim  a  superior  right  to 
protection.  This,  with  all  other  private  right,  is  held  under 
the  dominant  right  of  eminent  domain.'' 

In  a  very  able  opinion  by  Bigelow,  J.,  in  Central  Bridge 
Corp.  V.  Lowell,  4  Gray,  at  page  481,  it  is  said:  "Nor  is 
the  principle  thus  recognized  any  violation  of  justice 
or  sound  policy,  nor  does  it  in  any  degree  tend  to  impair 
the  obligation  or  infringe  upon  the  sanctity  of  contracts. 
It  rests  on  the  basis  that  public  convenience  and  necessity 
are  of  paramount  importance  and  obligation,  to  which, 
when  duly  ascertained  and  declared  by  the  sovereign 
authority,  all  minor  considerations  and  private  rights  and 
interests  must  be  held  in  a  measure,  and  to  a  certain  extent, 
subordinate.  By  the  grant  of  a  franchise  to  individuals  for 
one  public  purpose,  the  Legislature  do  not  forever  debar 
themselves  from  giving  to  others  new  and  paramount  rights 
and  privileges  when  required  by  public  exigencies,  although 
it  may  be  necessary,  in  the  exercise  of  such  rights  and  priv- 
ileges, to  take  and  appropriate  a  franchise  previously 
granted.  If  such  were  the  rule,  great  public  improvements 
rendered  necessary  by  the  increasing  wants  of  society  in  the 
development  of  civiiizatioo  and  the  progress  of  the  arts  might 
be  prevented  by  legislative  grants  which  were  wise  and  ex- 
pedient in  their  time,  but  which  the  public  necessities  ha^e 
outgrown    and   rendered   obsolete.     The  only  true  rule  o( 
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policy*  as  well  as  of  law,  is  that  a  grant  for  one  public  par- 
pose  must  yield  to  another  more  urgent  and  important,  and 
this  can  be  effected  without  any  infringement  on  the  consti- 
tutional rights  of  the  subject  If  in  such  cases  suitable  and 
adequate  provision  is  made  by  the  Legislature  for  the  com- 
pensation of  those  whose  property  or  franchise  is  acquired, 
there  is  no  violation  of  public  faith  or  private  right.  The 
obligation  created  by  the  original  charter  is  thereby  recog- 
nized." We  have  in  the  history  of  the  Raleigh  &  Gaston 
Railroad  Company,  a  striking  illustration  of  the  operation  of 
the  principle  so  clearly  stated  by  Justice  Bigelow. 

The  right  to  take  private  pr<^perty  by  condemnation  pro- 
ceeding for  the  purpose  of  constructing  a  railroad  was  first 
asserted,  recognized,  and  enforced  by  this  court  in  R.  &  G. 
R.  Co.  V.  Davis,  19  N.  C.  456.  Ru£Bn,  C.  J.,  wrote  for  a 
unanimous  court  an  able  and  exhaustive  opinion,  tracing  the 
power  to  its  source,  and  giving  it  the  application  asserted  by 
the  defendant  in  this  case.  This  opinion  has  always  been 
cited  and  approved  in  this  court  as  settling  the  law  in  this 
state.  The  same  public  convenience  or  necessity  which 
would  have  justified  taking  the  land  of  the  citizen  to  open 
and  construct  a  highway  to  meet  the  needs  of  the  public  in 
1800  was  invoked  for  taking  the  same  land  to  meet  the  needs 
as  they  existed  in  1836  to  construct  a  railroad.  The  advanc- 
ing needs  and  changed  conditions  in  regard  to  transpor- 
tation and  travel  are  deemed  by  tbe  Legislature  to  demand 
the  formation  of  a  great  trunk  line  or  interstate  system  of 
railroad  in  1901.  If  the  Seaboard  Air  Line  Company  had, 
instead  of  consolidating  with  the  Raleigh  &  Gaston  Rail- 
road Company,  constructed  a  separate  line  or  track  from 
Ridgeway  to  Raleigh,  every  foot  of  land  on  the  route  nec- 
essarv  therefor  could  have  been  condemned  for  that  purpose. 
We  can  see  no  reason  why,  in  the  exercise  of  the  same  in- 
herent sovereign  power,  the  Legislature  may  not  empower 
the  corporation  to  condemn  the  plaintiff's  stock.  Whether 
the  power  is  in  this  respect  wisely  conferred  or  exercised  is 
beyond  our  province  to  say.  This  is  a  question  for  the 
decision  of  the  Legislature.  We  have  examined  with  care 
all  of  the  authorities  cfted  by  the  plaintiff's  counsel.  In  those 
cases  where  the  consolidating  acts  are  declared  invalid,  no 
provision  is  made  for  assessing  the  value  and  paying  for  tbe 
dissenting  stock.  We  find  no  more  difficulty  in  holding  that 
the  condemnation  of  plaintiff's  stock  is  for  a  public  use  than 
did  Rufiin,  C.  J.,  and  his  learned  associates,  in  finding  that 
tbe  railroad  was  originally  constructed  for  such  use.  Clark 
&  Marshall  on  Private  Corp.  105 1;  N.  C.  R.  Co.  v.  C.  C.  R. 
Co.,  83  N.  C.  489.  We  are  of  the  opinion  that  the  Legisla- 
ture had  the  power  to  confer  on  the  corporation  the  right  to 
condemn  the  dissenting  stock,  and  that,  upon  a  reasonable 
interpretation  of  the  statute,  it  has  done  so.  We  find  no 
valid  objection  to  the  mode  prescribed  for  ascertaining  the 
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value  of  the  stock.  It  is  expressly  provided  that  the  valae 
so  assessed  must  be  paid  before  the  stock  is  transferred.  It 
would  seem  that  the  mode  prescribed  is  exclusive  and  must 
be  pursued.  Railroad  v.  McCaskiil,  94  N.  C.  751.  It  seems 
to  us  to  be  the  only  practicable  remedy. 

The  mode  of  trial  is  free  from  any  reasonable  objection. 

There  is  another  view  of  this  case  presented  by  the  de- 
fendant's brief  which  we  think  fatal  to  plaintiff's  action. 
The  board  of  directors  of  the  Raleigh  &  Gaston   Railroad 
Company  on  April  29,  igoi,  met  and  adopted  a  resolution 
reciting  that  the  consolidation  would  greatly  facilitate  the 
business  and   promote    the  interests  of  the  company,    etc 
Thereupon  a  meeting  of  the  stockholders  was  duly  called, 
and  May  20,  1901,  fixed  as  the  day  for  such  meeting.     Notice 
thereof  was  duly  served  on  the  plaintiff,  and  she  filed  her  pro- 
test, setting  forth  that  notice  of  the  meeting  and  the  purpose 
thereof  had  been  served  on   her.     At  the  meeting  she   ap- 
peared by  her  attorney  and  entered  her  protest     The  tellers 
reported  that  all  of  the  stock  (14,988  shares)  represented 
voted  for  the  consolidation.     It  appears  that  the  consolida- 
tion was  entered  into  by  eight  separate  railroad  companies, 
traversing  hundreds  of  miles,  and  representing  millions   of 
dollars  of  capital.     The  consolidation   became  operative  at 
once,  and  new  stock,  common  and  preferred,  to  the   amount 
of  $100,000,000,  together  with   bonds  secured   by  mortgage 
to  the  amount  of  many  million  dollars,  were  authorized  to  be 
issued  and  executed.     It  is  a   mattef  of  general  and   pnblic 
information,  and  known  to  the  court  by  records  before  us  at 
each  term,  the  published  reports  of  the  Corporation   Com- 
mission, and  other  public  and  official  sources,  that  the  con- 
solidation of  the  roads  forming  the  Seaboard  Air  Line  System 
has  become  an  accomplished  fact;  that  vast  private  interests 
are  involved,  and  public  duties  assumed.     The  plaintiff,  in- 
stead of  asserting  her  rights  promptly  by  an  appeal  to  the 
preventive  jurisdiction  of  the  court,  waits  more  than   two 
years  before  invoking  the  equitable  power  of  the  court  to  de- 
clare invalid  and  set  aside  the  consolidation.     It  is  not  to  be 
understood  that  the  courts  will  refuse  to  protect  the  rights  of  a 
single  stockholder,  if  invaded  by  the  majority,  however  large, 
or  refuse  relief  against  aggression  of  consolidated  capital, 
however  powerful.    The  chancellor  originally  took  jurisdiction 
in  many  cases  because  of  the  inability  of  the  complainant  to 
maintain  his  suit  at  law  with   his  adversary,  because  of  his 
great  power  and  large  number  of  retainers.     The  question  is 
not  whether  the  plaintiff  is  without  remedy,  but,  rather, 
whether  the  law  has  eiven  to  her  an  adequate  remedy  other- 
wise than  by  the  exercise  of  the  extraordinary  power  vested  in 
the  court.     She  demands  that  the  court  declare  the  charter 
of  the  Raleigh  &  Gaston   Railroad  Company  forfeited;  that 
the  merger  and  consolidation  be  declared  void  as  to  her;  that 
a  receiver  be  appointed,  etc. ;  that  an  accounting  be  had  of 
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the  receipts  of  the  company  since  the  merger  etc.  It  is  an 
elementary  principle  of  equity  jurisprudence  that  relief  is 
granted  to  the  vigilant,  and  will  be  refused  when  there  has 
been  unreasonable  delay,  amounting  to  laches.  This  is 
especially  true  where  valuable  rights  have  been  acquired  by 
innocent  persons.  This  familiar  principle  was  announced 
and  enforced  by  this  court  in  Pender  v.  Pittman,  84  N.  C. 
372;  Smith,  C.  J.,  saying,  ''But  this  equity  ought  to  be 
promptly  asserted,  and  not  deferred  until  by  a  sale  other 
interests  may  intervene  rendering  it  inequitable,  if  practica- 
ble, to  reverse  what  has  been  done,  and  restore  matters  to 
their  former  condition.''  In  that  case  it  was  held ''that  an 
injunction  against  carrying  out  a  contract  of  sale  made  under 
a  power  contained  in  a  mortgage  will  not  be  granted  when 
the  relief  to  which  the  plaintiff  considers  himself  entitled  is 
not  sought  until  the  sale  has  been  made  and  the  rights  of  a 
purchaser  have  intervened."  Mr.  Noyes  says:  "Acquies- 
cence for  an  extended  period,  during  which  time  the  interests 
of  third  parties  have  intervened,  may  itself  constitute  laches, 
and  prevent  a  stockholder  from  attacking  a  consolidation 
even  on  the  ground  of  fraud."  Intercorporate  Rel.  49.  The 
authorities  upon  this  subject  are  uniform  and  abundant.  As 
was  said  by  Sir  John  Romilly,  Master  of  the  Rolls:  "Share- 
holders cannot  lie  by,  sanctioning,  or  by  their  silence  at  least 
acquiescing  in,  an  arrangement  which  is  ultra  vires  of  the 
company  to  which  they  belong,  watching  the  result;  if  it  be 
favorable  and  profitable  to  themselves,  abide  by  it  and  insist 
on  its  validity,  but,  if  it  prove  unfavorable  and  disastrous, 
then  to  institute  proceedings  to  set  it  aside."  Gregory  v. 
Patchett,  33  Beav.  S95.  The  proposition  is  tersely  stated  by 
Van  Fleet,  V.  C.  in  Rabe  v.  Dunlap,  51  N.  J.  Eq.  48,  25  Ati. 
9S9:  "If  he  wants  protection  against  an  ultra  vires  act,  he 
must  ask  for  it  with  sufiBcient  promptness  to  enable  the  court 
to  do  justice  to  him  without  doing  injustice  to  others." 
McVicker  v.  Ross,  55  Barb.  247;  Watts'  Appeal,  78  Pa.  370; 
Kent  V.  Mining  Co.,  78  N.  Y.  159. 

We  think  that,  in  any  view  of  the  case,  the  plaintiff  is  not 
entitled  to  the  extraordinary  relief  demanded.  We  are  at  a 
loss  to  see  how  it  is  practicable  to  preserve  the  status  of  the 
corporatioti  as  she  suggests  for  her  benefit.  We  notice  that 
the  defendant,  in  its  answer,  says  that  notwithstanding  the 
failure  of  the  plaintiff  to  proceed  to  have  the  value  of  her 
stock  ascertained  within  the  time  and  by  the  method  pre- 
scribed by  chapter  168,  p.  46$,  Laws  1901,  it  is  now  willing 
to  pay  her  the  value  thereof.  His  honor  granted  to  the 
plaintiff,  with  the  assent  of  the  defendant,  the  right  to  amend 
her  complaint  and  have  the  value  of  her  stock  ascertained. 
He  also  directs  upon  the  trial  of  that  issue  that  the  books  of 
the  corporation  be  produced,  etc.  We  think  that  the  order 
of  his  honor  fully  protects  the  rights  of  the  plaintiff.  She 
will  have  30  days  from  the  next  term  of  the  superior  court  to 
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ameod  her  complaint  and  proceed  to  have  the  valne  of  her 
stock  ascertained,  and  judgment  rendered  therefor. 

Upon  a  full  and  careful  consideration  of  the  record,  the 
agreement  of  counsel,  and  the  authorities,  we  find  no  error 
in  the  judgment  of  his  honor.  Let  it  be  so  certified.  No 
error. 


PETERSON  V.  MIDDLESEX  &  SOMERSET  TRACTION  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  15,  1904.) 

[59  Atl.  Rep.  456.] 

Ejection  of  Passenger— Punitive  Damages.* 

A  street  railroad  company  is  not  liable  in  punitive  damag-ea  to  a 
passengfer  who  was  wrong'fuUy  and  with  unnecessary  violence  ejected 
from  a  car  by  the  conductor,  where  it  did  not  participate  in  the  wrong- 
ful acts,  either  by  authorizing-  or  approving-  of  them. 

Same — Exclusion  of  Evidence — Acquittal  of  Conductor. 

In  an  action  by  a  passeng-er  against  a  street  car  company  for  being 
wrongfully  ejected  from  a  car,  where  plaintiff's  evidence  tended  to 
show  that  the  ejection  was  wanton  and  malicious,  but  that  the  defend- 
ant company  approved  of  the  acts  of  its  conductor  by  retaining  him  in 
its  service,  it  was  error  to  exclude  evidence  offered  by  defendant  that 
such  conductor  was  prosecuted  criminally  for  his  assault  on  plaintiff 
and  was  acquitted. 

Error  to  Supreme  Court. 

Actioo  for  personal  injuries  by  Alvie  Peterson  against  the 
Middlesex  &  Somerset  Taction  Company  and  another.  From 
a  judgment  for  plaintiff,  defendants   bring  error.     Reversed. 

Willard  P.  Voorhees,  for  plaintiffs  in  error. 
Theodore  B.  Booraem,  for  defendant  in  error. 

GUMMERE,  C.  J.  This  writ  of  error  brings  up  the  record 
of  a  judgment  entered  on  the  verdict  of  a  jury  rendered  in 
favor  of  Peterson,  the  plaintiff  below,  and  against  the  defend- 
ants, the  Middlesex  &  Somerset  Traction  Company  and 
Crosson,  jointly.  Peterson  was  a  passenger  upon  one  of  the 
defendant  company's  trolley  cars,  and  was  rejected  from  it  by 
Crosson,  who  was  the  conductor  in  charge  of  the  car,  for  con- 
tinuing to  throw  peanut  shells  upon  the  floor  of  the  car  after 
being  requested  to  cease  from  doing  so.  The  ground  of 
action  was  that  the  ejection  itself  was  unwarranted,  and, 
further,  that  it  was  accompanied  by  unnecessary  and  wanton 
violence. 

*As  to  the  right  to  recover  punitive  damages  for  injuries  to  passen- 
gers, see  foot-note  appended  to  McNamara  v.  St.  Louis  Transit  Co. 
(Mo.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  832,  35  Am.  &  Eng.  JR.  Cas.,  N.  S., 
832;  foot-note  appended  to  Chiles  z/.  Southern  Ry.  (S.  Car.),  12  R.  R. 
R.  750,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  750. 

As  to  whether  a  railroad  company  is  liable  for  the  malicious  torts  of 
its  servants,  see  foot-note  appended  to  Louisville  A  N.  R.  Co.  v,  Routt 
(Ky.),  lOR.  R.  R.  344,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  344;  foot-note 
appended  to  Riser  v.  Southern  Ry.  Co.  (S.  Car.),  10  R.  R.  R.  244,  33 
Am.  A  Eng.  R.  Cas  ,  N.  S.,  244. 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       673 

Peterson  v,  Middlesex  and  Somerset  Traction  Co 

Although  there  are  naicerous  asaignments  of  error,  bat  t\vo 
were  considered  by  coansel  for  the  plaintiffs  in  error  8u£B- 
ciently  meritorious  to  be  worthy  of  discussion  at  the  argu- 
ment of  the  case,  and  for  this  reason  these  only  have  been 
considered  by  the  court.  The  first  is  directed  at  a  ruling  of  the 
trial  court  excluding  testimony  offered  on  behalf  of  the  plain- 
tiffs in  error.  The  second  challenges  the  correctness  of  the 
instrnction  of  the  court  to  the  jury  on  the  subject  of  punitive 
damages. 

The  instruction  complained  of  was  as  follows:  ''A  corpo- 
ration is  an  imaginary  being.  All  its  schemes  of  mischief, 
as  well  as  its  schemes  of  public  enterprise,  are  conceived  by 
human  minds  and  executed  by  human  hands,  and  these  minds 
and  hands  are  its  servants'  minds  and  hands;  and  it  is  re- 
sponsible when  its  servants'  minds  and  hands  perpetrate  acts 
of  a  wanton,  reckless,  and  malicious  character,  for  the  dam- 
ages which  result  therefrom,  and  in  that  case  punitive  or 
punishment  damages  may  be  assessed  against  it  by  the  jury 
as  part  of  the  veidict."  This  instruction  was  in  contraven- 
tion of  the  rule  laid  down  in  the  reported  decisions  of  our 
courts,  which  limits  the  liability  to  respond  in  punitive  dam- 
ages to  the  actual  wrongdoer,  and  excludes  from  such  liability 
those  who  are  only  consequentially  responsible  for  the  wrong- 
doer's act  on  account  of  their  relation  to  him,  unless  they 
participate  in  it  expressly  or  impliedly,  by  conduct  authoriz- 
ing or  approving,  either  before  or  after  it  was  committed. 
This  rule  first  finds  clear  expression  in  the  decision  of  the 
Supreme  Court  in  the  case  of  Haines  v.  Schultz,  50  N.  J. 
Law,  481,  14  Atl.  488.  It  was  the  basis  of  decision  by  that 
court  in  the  case  of  Fohrmann  v.  Consolidated  Traction  Co., 
63  N.  J.  Law,  391,  43  Atl.  892,  and  was  adopted  by  this  court 
in  the  case  of  Haver  v.  Central  R.  Co.,  64  N.  J.  Law,  312,  45 
Atl.  593.  It  is  argued  that  the  case  of  Hoboken  Printing  Co. 
v.  Kahn,  59  N.  J.  Law,  218,  35  Atl.  1053,  59  Am.  St.  Rep. 
585,  is  in  opposition  to  the  authorities  just  referred  to,  but  an 
examination  of  the  opinion  in  that  case  will  show  that  the 
argument  is  without  support.  The  facts  were  these:  The 
defendant  company  had  published  a  libel  against  Kahn» 
The  day  following  its  publication,  Kahn  called  upon  the 
managing  editor  and  demanded  a  retraction  of  the  charge 
made  against  him  in  the  libelous  article.  Instead  of  comply- 
ing with  his  demand,  a  subsequent  issue  of  the  defendant's 
newspaper  printed  a  practical  reiteration  of  the  original  libel. 
It  was  contended  on  behalf  of  the  defendant  company  that 
under  the  rule  laid  down  in  Haines  v.  Schultz,  supra» 
exemplary  damages  could  not  be  assessed  against  it.  This 
court  held  that  the  rule  in  the  cited  care  was  not  applicable  on 
the  facts  which  the  case  then  before  it  presented,  and  that  it 
was  thereof  unnecessary  to  consider  whether  the  doctrine  of 
the  Haines  Case  was  sound.  The  distinction  between  the 
two  cases  is  apparent.     In  the  Haines  Case,   which    was 
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also  »  libel  suit,  the  article  complained  of  emanated  from 
a  reporter  id  the  defendant's  employ,  and  was  pub- 
lished in  his  newspaper  without  bis  authority  or  knowledge. 
Nothing  by  way  of  approval  of  his  employee's  act  was  done 
by  him  after  the  publication  was  brought  to  bis  attention.  In 
Hoboken  Printing  Co.  v.  Kahn,  after  the  attention  of  the 
managing  editor  was  called  to  the  libelous  article,  instead  of 
a  disavowal  of  responsibility  for  it,  there  was  a  practical  re- 
publication of  the  libel;  and  this  was  manifestly  the  act  of 
the  managing  editor.  He  was  the  executive  head  of  the 
corporation — its  representative  in  accepting  or  disavowing 
the  act  of  a  subordinate  employee;  and,  unless  the  act  of 
such  an  officer  is  treated  as  the  act  of  the  corporation,  when 
the  question  of  approving  or  disavowing  the  act  of  a  subor- 
dinate employee  is  presented,  the  rule  which  holds  a  master 
liable  to  respond  in  punitive  damages  for  the  malicious  and 
wanton  act  of  bis  servant,  when  that  act  receives  the  approval 
of  the  master,  has  no  application  where  the  master  is  a  cor- 
poration, for  it  can  only  act  through  officers  selected  to  rep- 
resent it.  No  case  can  be  found  which  holds  such  a  doctrine. 
Haines  v.  Scbultz,  Fohrmann  v.  Consolidated  Traction 
Co.,  and  Haver  v.  Central  R.  Co.  are  the  converse  of 
Hoboken  Printing  Co.  v.  Kahn.  In  each  of  the  former  cases 
it  was  held  that,  because  there  was  nothing  to  show  that  the 
master  participated  in  the  malicious  and  wanton  act  of  the 
servant,  by  either  authorizing  it  before  or  approving  it  after 
it  was  done,  punitive  damages  could  not  be  assessed  against 
faim,  while  in  the  Kahn  case  the  conduct  cf  the  managing 
editor  was  such  an  approval  of  the  malicious  and  wanton  act 
of  the  person  responsible  for  the  original  publication  as  to 
justify  the  assessment  of  exemplary  damages  against  the  de- 
fendant. 

The  other  assignment  of  error  was  directed  at  the  exclusion 
by  the  trial  court  of  evidence  going  to  show  that  the  plaintiff 
had  lodged  a  criminal  complaint  against  the  defendant 
Crosson  for  the  alleged  assault  which  was  the  foundation  of 
this  action,  that  this  complaint  was  followed  by  an  indict- 
ment by  the  grand  jury,  and  that  the  trial  had  on  that  indict- 
ment resulted  in  the  acquittal  of  Crosson.  It  had  already 
appeared  in  the  case  that  Crosson  had  been  retained  in  the 
employ  of  the  defendant  company  notwithstanding  his  ejec- 
tion of  the  plaintiff  from  his  car,  and  the  testimony  was 
offered  to  rebut  the  presumption  that  by  doing  so  the  com- 
pany had  ratified  or  approved  the  alleged  malicious  and  wanton 
assault  committed  by  its  employee.  We  think  the  testimony 
was  improperly  excluded.  The  question  whether  the  reten- 
tion by  a  master  of  a  servant  wbo^  bad  injured  a  third  person 
by  a  wanton  and  malicious  act  will,  standing  alone,  support 
the  conclusion  that  the  servant's  act  has  received  the  ap- 
proval of  the  master,  has  never  been  passed  upon  by  this 
court.     The  defendant  company  was  for  this  reason  entitled 
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to  pat  in  any  evidence  which  would  naturally  tend  to  rebut 
such  a  presumption. 

The  erroneous  exclusion  of  the  evidence  referred  to,  as  well 
as  the  error  in  the  charge  to  the  jury,  were  harmful  to  the 
Middlesex  Traction  Company  alone,  and  afford  no  ground  of 
reversal  so  far  as  the  defendant  Crosson  is  concerned..  But 
the  judgment  brought  up  by  the  writ  is  against  both  defend- 
ants jointly.  It  is  an  entirety— indivisible:  Consequently 
there  cannot  be  a  reversal  in  part  and  an  afiBrmance  in  part. 
Richards  v.  Walton,  12  Johns.  434;  Arnold  v.  Sanford,  14 
Johns.  417}  Holbrook  v.  Murray,  s  Wend.  161;  Hall  v.  Wil- 
liams, 6  Pick.  232,  17  Am.  Dec.  356;  Gaylord  v.  Payne,  4 
Conn.  190. 

The  judgment  under  review  should    be  reversed   in  toto. 


MORGAN  V.  LAKE  SHORE  &  M.  S.  RY.  CO. 

(Supreme  Court  of  Michig-an,  Dec.  30,  1904.) 

[101  N.  W.  Rep.  836.] 

Review— Error  Not  Assigned. 

A  question  which  is  not  referred  to  in  any  assig^nment  of  error  is  not 
presented  by  the  record  on  a  writ  of  error,  and  therefore  wlLl  not  be 
considered,  though  soug'ht  to  be  raised  in  the  argument. 

Injury  to  Passenger — Contributory  Negligence — Standing  on  Platform 
to  Get  Fresh  Air.* 
Comp.  Laws,  g  6303,  provides  that  if  a  passenger  is  injured  while  on 
the  platform  of  a  car,  in  violation  of  the  reg-ulations  of  a  railroad  com- 
pany, the  latter  shall  not  be  liable  if  the  injury  was  occasioned  by  his 
being-  improperly  on  such  platform,  provided  room  and  seats  inside 
were  sufficient  for  the  accommodation  of  passengers :  h^ld^  that  where 
all  seats  were  occupied,  and  a  passenger  became  faint  from  conditions 
existing  as  a  result  of  the  company's  negligence,  and,  as  he  could  not 
get  to  a  window  to  relieve  his  f aintness,  sought  to  get  fresh  air  on  the 
platform,  he  was  not  guilty  of  contributory  negligence  as  a  matter  of 
law. 

Same — Speed  of  Train— Pleading. 

A  declaration  against  a  railroad  company  for  injury  to  a  passenger 
who  fell  from  the  platform  of  a  crowded  car,  which  place  he  had  sought 
to  relieve  his  faintness,  alleged  that  while  he  was  standing  at  said  door 
holding  on  to  the  hand  raiding  he  became  unconscious  by  reason  of  the 
foul  air,  and  fell  from  said  train  while  the  same  was  running  at  a  high 
rate  of  speed,  and  struck  with  great  force  on  the  ground  :  held  a  suffi- 
cient averment  that  the  speed  of  the  train  caused  him  to  fall  therefrom. 

Hooker  and  Grant,  JJ.,  dissenting. 

Error  to  Circuit  Coart,  Lenawee  County;  Guy  M.  Chester, 
Judge. 

Action  by   Marion   L.  Morgan  against  the  Lake  Shore  & 

*As  to  whether  it  is  contributory  negligence  to  ride  on  the  platform 
of  a  car,  see  foot-note  appended  to  Brunnchow  v,  Rhode  Jsland  Co.  (R. 
I.),  12  R.  R.  R.  512,  35  Am.  &  £^ng.  R.  Cas.,  N.  S.,  512. 
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Michigan  Soatbern  Railway  Company.     There  was  a  iudgr 
ment  for  plaintiff,  and  defendant  brings  error.    AfiBrmed. 

Weaver,  Morgan  %k  Priddy,  for  appellant. 
Bird  &  Sampson,  for  appellee. 

MOORE,  C.  J.  The  plaintifi  recovered  a  judgment  for 
injuries  received  by  him  while  a  passenger  on  defendant's 
road.     The  case  is  brought  here  by    writ  of  error. 

There  is  scarcely  any  dispute  about  the  facts.  Plaintiff  r^* 
sides  near  Woodstock  station  on  the  Ypsilanti  Branch  of  the 
Lake  Shore  &  Michigan  Southern  Railway.  The  defendant 
advertised  an  excursion  at  reduced  rates  for  the  Hillsdale  fair 
in  igoi.  On  the  last  day  of  the  lair,  plaintiff  purchased  a 
round-trip  ticket  to  Hillsdale  and  return,  good  for  that  day 
only.  On  the  way  to  Hillsdale  in  the  morning  there  were 
eleven  coaches.  On  the  return  trip  there  were  only  five 
coaches  in  the  train,  and  plaintifi  claims  that  all  the  seats 
were  occupied,  and  people  were  standing  in  the  aisles  and 
upon  the  platforms;  that  he  made  his  way  up  onto  the  rear 
platform  of  the  fourth  car,  and  when  the  train  started  he 
stepped  into  the  rear  end  of  the  coach,  and  found  standing 
room  near  the  door;  that  the  car  in  which  he  stood 
was  badly  crowded,  men  were  smoking  in  the  car» 
and  it  was  hot,  the  ventilation  was  poor,  and  by  the 
time  the  train  had  proceeded  three  or  four  miles  he  felt  sick» 
and  thought  he  would  faint,  and,  not  being  able  to  get  near  a 
window,  he  opened  the  door,  and  stepped  out  on  the  plat- 
form. Thinking  that  riding  backwards  might  increase  his 
sickness,  he  stepped  across  on  the  opposite  platform,  and 
turned  his  back  to  the  end  of  the  car,  leaned  against  it,  and 
held  onto  the  hand  rail.  He  stood  in  this  position  for  a  few 
moments,  when  he  lost  consciousness,  and  rolled  down  the 
steps  and  off  onto  the  ground.  He  also  claims  the  train  was 
running  upwards  of  40  miles  an  hour. 

The  only  question  involved  here  is  whether  the  plaintiff, 
as  a  matter  of  law,  under  all  the  circumstances,  was  guilty  cf 
contributory  negligence  in  going  out  upon  the  platform  to 
relieve  his  sickness.  The  plaintiff  claims  he  was  not.  The 
defendant  insists  he  was,  and  that  a  verdict  should  have  been 
directed  in  its  favor. 

Before  discussing  this  question  it  is  proper  that  we  should 
say  that  we  are  not  at  liberty  on  this  record  to  consider  the 
questions  of  defendant's  negligence,  and  of  whether  that  neg* 
ligence  was  the  proximate  caase  of  plaintiff's  injury.  These 
questions  were  not  raised  in  the  lower  court.  The  question 
of  defendant's  negligence  is  not  raised  in  this  court.  The 
question  of  that  negligence  being  the  proximate  cause  of 
plaintiff's  iniury  is  raised  in  this  court  only  in  this  way:  ^'In 
no  view  of  this  case  can  it  be  said  that  any  alleged  act  of 
the  defendant  was  the  proximate  cause  of  the  accident  to  the 
plaintiff.     The  sole  cause  of  the  accident  to  plaintiff  was  hia 
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own  act  in  leaving  a  place  of  safety  within  the  coach  and 
assuming  a  perilous  position  on  the  outside/'  We  are  re- 
ferred to  no  assignment  of  error  to  which  this  argument  is 
applicable,  and  diligent  search  on  our  part  has  enabled  us  to 
find  none.  We  therefore  conclude,  as  heretofore  stated,  that 
this  question  is  not  presented  by  the  record.  In  deciding 
this  case  we  therefore  assume  that  while  plaintiff  was  on  the 
platform  he  was  injured  in  consequence  of  defendant's  neg- 
ligence— negligence  which  was  the  proximate  cause  of  his 
injury. 

The  question  then  presented  for  our  determination  is 
whether,  under  the  cricumstances,  plaintiff  was  negligent  in 
leaving  the  car  and  going  on  the  platform,  so  as  to  bar  his 
recovery  for  an  injury  there  received  as  a  direct  consequence 
of  defendant's  negligence.  It  must  be  confessed  there  is  a 
want  of  uniformity  in  the  decisions  as  to  whether  a  person 
should  be  chargeable,  as  a  matter  of  law,  with  contributory 
negligence,  in  going  out  upon  the  platform  when  no  seat  was 
furnished  him  in  the  car.  The  New  York  court  has  held  that 
in  going  upon  the  platform,  where  the  company  failed  to 
furnish  a  passenger  a  seat,  he  was  not,  as  a  matter  of  law, 
chargeable  with  contributory  negligence.  Willis  v.  Ry.  Co., 
34  N.  Y.  670.  The  Wisconsin  court  has  held  that  where  a 
passenger  voluntarily  goes  upon  a  platform,  where  no  seat  is 
furnished  him,  it  is  a  question  for  the  jury  to  say  whether  he 
was  guilty  of  contributory  negligence.  Ward  v.  Ry.,  78  N. 
W.  442.  The  Minnesota  court  has.  held— and  this  holding 
has  been  followed  by  several  other  states — that  where  a  pas- 
senger voluntarily  goes  out  upon  the  platform,  where  no  seat 
is  provided  for  him,  but  there  is  standing  room  in  the  car,  he 
is  guilty  of  contributory  negligence  as  a  matter  of  law. 
Rolette  V.  Great  Northern  Ry.  Co.,  97  N.  W.  431* 

It  is  the  claim  of  defendant  that  the  last  case  mentioned  is 
sustained  by  the  great  weight  of  authority,  and  should  con- 
trol; citing  many  cases,  and  especially  Railway  Co.  v. 
Moneyhun,  146  Ind.  147,  44  N.  E.  1106,  34  L.  R.  A.  141, 
which  it  is  claimed  is  a  parallel  case  to  the  one  at  bar.  While 
the  case  resembles  this  one  in  many  respects,  it  may  be  dis- 
tinguished in  some  important  particulars.  It  appears  from 
the  opinion  in  Railway  Company  v.  Moneyhun,  supra,  that 
the  record  does  not  disclose  what  made  the  plaintiff  sick.  It 
also  appears  ''he  was  not  content  to  stop  on  the  platform, 
but  went  upon  the  lower  step,  and  stood  there  with  his  back 
towards  the  platform  and  his  head  leaning  forward."  The 
court  was  of  the  opinion  that  the  facts  disclosed  a  clear  case 
of  contributory  negligence,  and  so  held.  In  our  view  of  the 
case  we  do  not  need  to  decide  which  of  these  lines  of  cases  is 
sustained  by  the  weight  of  authority.  All  of  them  recognize 
the  rule  that,  if  the  passenger  is  necessarily  on  the  platform 
because  of  conditions  created  by  the  railway  company,  he 
is  not  precluded  from  recovering  damages. 
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Section  6303,  Comp.  Laws,  reads:  ''In  case  any  pas* 
sender  on  any  such  road  shall  be  killed  or  injured  while  on 
the  platform  of  a  car  or  while  in  or  on  any  baggage  or 
freight  car  in  violation  of  the  printed  regulations  of  the  com- 
pany posted  up  at  the  time,  in  a  conspicuous  place  inside  its 
passenger  cars  then  in  the  train,  such  company  shall  not  be 
liable  for  the  injury,  if  the  injury  be  occasioned  by  the  per- 
son being  improperly  on  such  platform,  or  within  such  bag- 
gage or  freight  car,  or  after  having  been  notified  by  the 
conductor  or  any  other  person  having  charge  of  any  train  that 
such  person  is  not  in  the  proper  place:  provided,  such  com- 
pany at  the  time  furnished  room  and  seats  inside  of  its  pas- 
senger cars  sufficient  for  the  proper  accommodation  of  its 
passengers/' 

This  statute  clearly  recognizes,  by  inference  at  least,  that 
conditions  may  arise  where  one  would  be  entitled  to  recover,, 
even  though  he  was  riding  upon  the  platform.  There  was 
testimony  in  the  case  from  which  the  jury  might  find,  not  only 
that  the  cars  were  so  crowded  that  all  the  seats  were  occupiedr 
but  from  which  they  might  easily  draw  the  inference  that  the 
passenger  became  faint  because  of  the  conditions  existing 
as  the  result  of  negligence  on  the  part  of  the  defendant,  and, 
as  he  could  not  get  to  a  window  to  relieve  his  faintness,  he 
sought  what  is  usually  an  effective  remedy,  fresti  air,  at  tfce 
only  place  he  could  find  it.  We  do  not  think  it  can  be  said,, 
as  a  matter  of  law,  that  this  was  contributory  negligence* 

It  is  said:  ''It  was  error  for  the  court  to  charge  the  jury 
where  the  court  states,  'and  you  find  that  plaintiff  was  thrown 
off  the  platform  onto  the  ground  and  injured  by  reason  of 
such  sickness  so  caused,  and  by  reason  of  the  speed  of  the 
train — that  is,  the  high  rate  of  speed  of  the  train  over  this 
track — or  the  tipping  of  the  platform  on  a  curve  in  the  track, 
then  plaintiff  would  be  entitled  to  recover.'  And  we  submit 
there  was  no  testimony  that  would  justify  this  charge  as  to 
the  high  rate  of  speed  as  affecting  plaintiff's  falling  from  the 
train.  Nor  is  there  any  allegation  in  the  declaration  that 
the  speed  of  the  train  was  in  any  manner  the  cause  of  plain- 
tiff falling  from  the  train."  The  question  of  the  high  rate  of 
speed  being  negligence  was  not  laised.  We  think  there  was 
testimony  of  the  high  rate  of  speed.  We  also  think  the  fol- 
lowing averment  was  sufficient:  "That  while  he  was  stand- 
ing at  said  door,  holding  onto  the  hand  railing  on  the  end  of 
the  car,  he  became  and  was  unconscious  by  reason  of  said 
foul  and  unwholesome  air,  and  fell  from  said  train  while  the 
same  was  running  at  a  high  rate  of  speed,  and  struck  with 
great  force  on  the  ground." 

Judgment  is  affirmed. 

CARPENTER  and  MONTGOMERY,  JJ.,  concurred. 
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Ejection  of  Passenger— Mistake  in  Punching  Ticlcet— Liability.* 

Where  a  railroad  ticket  correctly  recites  the  date  of  its  isstiaace,  but 
is  marked  with  a  punch  in  a  manner  that,  according  to  its  printed 
statements,  indicates  that  it  had  expired  prior  to  that  date,  it  cannot  be 
said  as  a  matter  of  law  that  it  is  for  this  reason  void,  and  that  its 
holder  may  not  recover  damages  for  being  expelled  from  a  train  when 
he  presents  it  for  passage. 

Directing  Verdict 

Oral  evidence  in  support  of  an  affirmative  defense,  even  if  not  con- 
tradicted, will  not  authorize  a  trial  court  to  direct  peremptorily  a  ver- 
dict for  the  defendant. 

Return  Trip  Ticket— Transfer— Rights  of  Holder. 

A  round-trip  railroad  ticket,  containing  provisions  that  it  shall  be 
used  only  by  the  original  holder  whose  signature  it  bears,  but  not  in 
fact  signed  by  any  one,  which  is  sold  with  the  express  understanding 
that  it  shall  be  used  by  A.  in  going  to,  and  by  B.  in  returning  from,  the 
place  of  destination.  Is  not  void  when  presented  by  B.  upon  such  return 
passage,  after  having  been  used  by  A.  for  the  first  part  of  the  joutney* 

(Syllabus  by  the  Conrt.) 

Error  from  District  Courts  Clay  County;  Sam  KimblCt 
Judge. 

Action  by  Inez  Jevons  against  the  Union  Pacific  Railroad 
Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

Waters  &  Waters  and  R.  C.  Miller,  for  plaintiff  in  error. 
N.  H.  Loomis,  R.  W.  Blair,  and  H.  A.  Scandrett,   for  de- 
fendant in  error. 

MASON,  J.  Inez  Jevons  sued  the  Union  Pacific  Railroad 
Company  for  damages  arising  from  her  ejection  from  one  of 
defendant's  trains.  A  demurrer  to  the  plaintiff's  evidence 
was  overruled,  but  after  the  evidence  of  both  parties  had 
been  received  the  court  peremptorily  directed  a  verdict  for 
defendant,  upon  which  judgment  was  rendered,  from  which 
the  plaintiff  now  prosecutes  error. 

The  evidence  in  behalf  of  the  plaintiff  was  to  this  effect: 
On  July  9,  1900,  her  father,  W.  P.  Gates,  applied  to  defend- 
ant's ticket  agent  at  Wakefield  for  two  tickets  from  that  point 
to  Kansas  City  and  return,  one  to  be  used  by  himself  for  the 
round  trip,  and  the  other  to  be  used  for  passage  to  Kansas 
City  by  his  wife,  and  for  the  return  trip  by  his  daughter,  the 
plaintiff.  He  was  given  two  tickets,  represented  as  being 
adapted  to  his  purpose,  and  good  for  use  at  any  time  within 
30  days.  Upon  the  face  of  each,  with  other  matter,  the  fol- 
lowing   was    printed:    ''This  ticket  is  sold  at  a  reduced 

*See  foot-note  appended  to  Brown  v.  Rapid  Ry.  Co.  (Mich.),  9  R.  R.  R. 
802,  32  Am.  &  Eng.  R.  Caa.,  N.  S.,  802. 
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rate,  and  the  purchaser  accepts  it  subject  to  all  the 
conditioDS  on  the  face,  back,  and  eoine  coupon  hereof,  and 
its  acceptance  and  use  is  an  acceptance  of  each  and  every  of 
said  conditions.  If  this  ticket  or  contract  bears  no  cancella- 
tion or  stamp  other  than  the  ordinary  dating  stamp,  the 
holder  is  entitled  to  a  first  class  passage  at  any  time  within 
thirty  days  from  the  date  of  sale  stamped  on  the  back  hereof. 
If  this  ticket  has 'L' punch  on  margin  it  is  purchased  and 
issued  as  a  limited  ticket,  and  it  is  expressly  agreed  that  it 
will  be  used  for  passage  by  the  purchaser  within  the  date 
canceled  by  'L'  punch  in  margin,  and  will  be  void  after  said 
date,  and  will  not  be  honored  under  any  circumstances  after 
the  expiration  of  thirty  days  from  date  stamped  on  back." 
Figures  on  the  margin  representing  the  year  1900,  the  month 
of  July,  and  the  5th  day  of  the  month,  were  perforated  with 
a  punch  shaped  like  the  letter  ''L/'  On  the  back  was  a 
stamp  reading:  'issued  by  the  U.  P.  Railroad  Co.  July  9, 
1900.  Wakefield,  Kans."  The  tickets  (although  not  signed 
by  any  one)  also  bore  the  words:  ''This  ticket  is  not  trans- 
ferable, and  if  presented  by  any  other  than  the  original 
holder,  whose  signature  is  hereon,  the  conductor  will  take  it 
up  and  collect  full  fare."  On  these  tickets  Gates  and  his 
wife  road  to  Kansas  City.  The  conductor  to  whom  they 
were  presented  told  Gates  that  they  were  dated  wrong,  and 
that  he  had  better  have  them  fixed,  but  did  not  tell  him  that 
they  would  not  answer  for  the  return  trip  without  change. 
Gates  understood  that  what  was  meant  was  merely  that,  as 
the  tickets  stood,  they  must  be  used  within  30  days  from 
July  sth,  whereas  they  should  have  been  good  for  30  days 
from  July  9th;  but,  as  he  intended  returning  before  the  time 
would  expire  on  either  basis,  he  considered  it  unnecessary  to 
have  any  correction  made,  and  dismissed  the  matter  from  his 
mind.*  Ou  July  17th  Gates  and  the  plaintiff  took  the  defend- 
ant's train  at  Kansas  City  for  Wakefield.  The  plaintiff 
tendered  one  of  the  tickets  to  the  conductor,  who  refused  to 
honor  it,  and  required  her  to  leave  the  train.  The  evidence 
introduced  by  defendant  tended  to  show  that  the  ''L"  punch 
marks  on  the  tickets  were  the  result  of  a  mistake  on  the  part 
of  the  agent  who  sold  them ;  that  he  had  punched  a  number 
of  tickets  in  anticipation  of  a  large  demand  on  the  Fourth  of 
July,  and  by  inadvertence  sold  two  of  these  to  Gates;  that 
the  matter  was  fully  explained  to  and  understood  by  Gates  at 
the  time  of  his  trip  to  Kansas  City,  and  that  he  was  instructed 
how  to  have  the  error  corrected  while  at  that  place. 

The  defendant  in  error  claims  that  the  case  falls  within  the 
rule  announced  in  Rolfs  v.  Railway  Co.,  66  Kan.  272,  71  Pac. 
526,  that  a  railroad  ticket  containing  a  full  and  unambiguous 
printed  contract  is  conclusive  evidence  to  the  train  conductor 
to  whom  it  is  presented  as  to  the  rights  of  the  passenger,  and 
that  consequently  no  action  for  damages  will  lie  for  a  refusal 
to  honor  such  a  ticket  after  the  expiration  of  the  time  limit 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Ca8,  N  S       681 

Jevons  V.  Union  Pac.  R.  Co 

fixed  by  its  own  terms,  irrespective  of  any  statements  that  may 
have  been  made  by  the  company's  agent  at  the  time  of  the 
sale  of  the  ticket.  But  the  facts  stated  show  that  the  present 
case  is  not  within  the  letter  or  spirit  of  the  rule  stated.  The 
ticket  in  question  did  not  contain  a  plain  and  unambiguous 
contract.  Nor  did  it  contain  a  contract  that  was  ambiguous 
merely  because  of  stating  two  different  periods  of  limitation. 
The  stamp  upon  the  back  of  the  ticket  performed  two  func- 
tions. It  not  only  fixed  the  date  from  which  the  30-day  limit 
was  to  be  computed,  but  it  also  showed,  by  the  express 
declaration  of  the  company  issuing  it,  the  time  of  its  sale, 
July  9th.  If  the  theory  of  the  company  is  correct — that  the 
''L"  punch  in  the  margin  plainly  indicated  that  the  ticket 
was  of  no  validity  unless  presented  prior  to  July  5th— then  no 
contract  whatever  was  expressed,  for  an  undertaking  made 
on  July  9th  to  carry  a  passenger  prior  to  July  5th  cannot 
be  called  a  contract.  If  the  plaintiff  is  by  the  terms  of  the 
ticket  precluded  from  recovery,  it  is  not  because  her  ticket 
showed  a  different  contract  from  that  which  she  was  seeking 
to  have  enforced,  but  because  it  must  be  said  that  the  ticket, 
while  attempting  to  state  a  contract,  was  a  nullity  on  its 
face,  that  she  was  bound  to  take  notice  of  that  fact,  and  that 
therefore  she  could  not  base  a  right  of  carriage  upon  it. 

We  do  not  think  the  plaintiff  should  be  required  to  sup- 
pose that  the  ticket  issued  by  the  railway  company  was 
meaningless.  One  possible  grammatical  construction  of  the 
sentence  relating  to  the  effect  of  the  punch  marks  would 
make  their  presence  an  indication  that  the  ticket  could  not 
be  used  under  any  circumstances  after  tbe  expiration  of  30 
days  from  the  date  of  its  issuance.  But  she  was  not  bound 
to  find  a  meaning  for  them.  Since  they  could  not  possibly 
have  been  intended  to  forbid  the  use  after  July  5th  of  a  ticket 
issued  July  9th,  she  was  justified  in  regarding  them  as  having 
been  made  by  inadvertence  or  without  definite  purpose,  or 
as  having  been  waived  or  abandoned.  So  with  the  conductor 
to  whom  the  ticket  was  presented.  If  he  gave  credence  to 
the  dating  stamp — and  he  was  bound  to  do  so,  since  it  was 
genuine — he  must  have  known  that  the  ticket  could  not  have 
expired  July  sth,  and  that,  whatever  might  be  the  explana- 
tion of  the  punch  marks,  they  could  not  have  been  delib- 
erately made  with  the  purpose  of  limiting  its  use  to  that  date. 
It  cannot  be  said  that  he  was  required  to  decide  between  two 
inconsistent  dates,  that  both  could  not  be  correct,  and  that 
there  was  no  sufficient  reason  for  his  crediting  the  one  indi- 
cated by  the  stamp  rather  than  the  one  indicated  by  the 
punch  mark;  for,  as  already  suggested,  the  words  stamped  on 
the  back  of  the  ticket,  in  addition  to  forming  a  part  of  the 
contract,  constitute  a  plain,  unambiguous,  unequivocal 
declaration  of  the  date  on  which  it  was  issued.  Granting  that 
the  language  printed  on  the  face  of  the  ticket,  aided  by  the 
marks  of  the  ^^L'*  punch,  was  as  unequivocal  a  declaration 
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that  the  ticket  would  be  void  after  July  sth«  the  laauance  of 
the  ticket  at  a  later  date  was  conclusive  evidence  that  snch 
declaration  had  been  abandoned.  Assnming  the  facts  to  be 
as  claimed  by  plaintiff,  the  conductor  should  have  acted  upon 
such  evidence  and  honored  the  ticket.  In  this  respect  the 
situation  is  somewhat  similar  to  one  that  arose  in  Laird  v. 
Traction  Co.,  i66  Pa.  4,  31  AtL  51.  A  street  railroad  transfer 
slip  recited  that  it  was  good  for  but  10  minutes  after  bein^: 
punched,  the  time  being  indicated  by  the  position  of  the  puach 
mark.  When  ofiered  for  passage  it  bore  two  punch  marks, 
and  it  was  held  that  the  condactor  was  bound  to  recognize 
that  designating  the  later  hour. 

In  Trice  v.  Chesapeake  &  O.  Ry.  Co.,  40  W.  Va. 
271,  21  S.  E.  1022,  a  mileage  ticket  was  sold  March 
4»  1903,  but  by  mistake  was  dated  March  4,  1904.  It 
recited  that  it  was  good  for  a  year  from  its  date,  bat 
also  that  it  expired  March  4,  1904.  It  was  presented  for  pas- 
sage in  April,  1903,  and  refused.  The  holder  was  ejected,  and 
brought  action  for  damages.  For  the  reasons  already  stated, 
the  situation  was  less  favorable  than  that  here  presented  to 
the  claim  of  the  passenger.  The  court  said:  ''In  the  McKay 
Case,  34  W.  Va.  65,  11  S.  E.  737,  9  L.  R.  A.  132,  26  Am.  St. 
Rep-  9i3»  we  held  that  where  a  railroad  company  agreed  to  sell 
a  ticket  for  passage  between  certain  points,  but  by  mistake 
wrote  the  ticket  for  passage  to  the  other  points,  the  pas- 
senger could  not  ask  passage  where  the  ticket  did  not  carry 
him,  it  being  apparently  not  good  for  the  passage  demanded ; 
and  the  passenger  leaving  the  car  at  the  command  of  the 
conductor,  but  without  force,  could  not  sue  in  tort,  but  must 
sue  for  the  breach  of  contract  by  the  company  in  agreeing  to 
carry  him  that  passage,  and  failing  therein  by  not  giving 
him  the  ticket  contracted  for.  That  case  was  confessedly 
somewhat  clo^e,  but  I  still  think  it  was  rightly  decided,  and 
sustained  by  cases  of  eminent  authority.  There  the  ticket 
showed  nothing  for,  and  all  against,  the  right  of  the  passenger 
to  ride,  which  he  claimed,  and  was  transparently  not  good 
— a  mere  blank  or  nullity,  as  to  the  ride  claimed;  while  here 
it  is  apparently  good,  more  apparently  good  than  bad,  and 
turning  out  in  the  end  to  be  good.  There  is  a  difference, 
though  it  cost  reflection  to  see  it.  In  this  case  I  go  upon  the 
theory,  which  I  think  is  correct,  that  the  plaintiff's  grievance 
is  not  a  breach  of  contract  in  agreeing  to  sell  him  a  ticket  for 
a  certain  passage,  and  giving  him  a  wrong  ticket,  as  in  the 
McKay  Case,  but  in  the  fact  that  he  had  a  ticket  entitling 
him  to  go  to  Huntington  as  he  demanded,  and  in  its  wrong- 
ful rejection  and  his  expulsion.  He  had  a  ticket  turning 
out  ultimately  to  have  been  good  from  the  start.  The  con- 
fusion as  to  date  arising  from  the  agent's  error,  without  fault 
in  the  passenger,  does  not  change  its  validity." 

A  further  argumect  is  made  that  the  case  was  rightly 
taken  from  the  jury  because  it  was  shown  beyond  question 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       683 

Fisher  v.  Seaboard  Air  Line  Rj.  Co 

that  Gates,  daring  the  trip  to  Kansas  City«  was  fally  advised 
of  the  necessity  for  having  the  ticket  corrected  before  being 
presented  for  the  return  passage.  Strong  evidence  to  that 
effect  was  presented  by  the  defendant,  some  of  which  was  not 
denied  in  express  terms,  if  at  all.  But  this  was  offered  in 
support  of  an  afiBrmative  defense,  the  buiden  of  proving  which 
was  upon  defendant,  and  it  cannot  be  said,  as  a  matter  of 
law,  that  the  jury  were  bound  to  accept  the  evidence  as  true, 
even  if  not  contradicted.  A.  T.  &  S.  F.  Ry.  Co.  v.  Geiaer« 
68  Kan.  — ,  75  Pac.  68. 

A  final  contention  of  defendant  in  error  is  that  the  plaintiff 
was  not  entitle  to  use  the  ticket  in  question  by  reason  of  the 
prevision  already  quoted  in  full  as  to  its  being  nontransfer- 
able. But  no  name  of  the  holder  appeared  upon  the  ticket, 
and,  according  to  the  plaintiff's  evidence,  it  was  sold  for  the 
express  purpose  of  being  used  by  her  for  the  passage  from 
Kansas  City  to  Wakefield.  Under  these  circumstances  it 
cannot  be  said  that  the  provision  of  the  contract  referred  to 
was  violated,  notwithstanding  the  fact  that  the  ticket  had 
been  used  by  another  person  for  the  trip  from  Wakefield  to 
Kansac  City.  The  ticket  was  issued  as  much  for  plaintiff's 
use  as  for  tt  at  of  any  one  else. 

The  judgment  is  reversed,  and  a  new  trial  ordered.  All 
the  Justices  concurring. 
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(Snpreme  Court  of  Appeals  of  Virginia,  Jan.  28, 1904.) 

[46  S.  E.  Rep.  281.] 

Injury  to  Adjoining  Property— Destruction  of  its  Property  by  Railroad 
— Negligence— Pleading. 
A  count  in  a  complaint  alleging  that  defendant  acquired  a  house  ad* 
joining  plaintiffs  tenement,  and,  contriving  to  disturb  and  injure  de- 
fendant, pulled  down  and  carried  away  the  building  on  its  lot  in  such  a 
manner  that  the  partition  wall  separating  defendant's  property  from 
plaintiff's,  with  communicating  doors,  was  left  unprotected,  exposed, 
etc,  by  reason  of  which  plaintiff's  tenement  was  greatly  injured,  was 
demurrable,  since  defendant,  being  the  owner,  was  entitled  to  pull 
down  its  property,  and,  if  its  acts  were  negligently  done,  acts  of  negli- 
gence were  not  alleged. 

Same — Operation  of  Railroad — Right  to  Recover.* 

Where  a  railroad  company,  under  its  charter,  was  authorized  to  main« 
tain  and  operate  a  railroad  adjoining  plaintiff's  property,  plaintiff  was 
not  entitled  to  recover  for  annoyance  consisting  of  noise,  smoke,  etc., 
caused  by  the  operation  of  the  railroad,  unless  such  annoyance  was  the 
result  of  negligence  in  such  operation. 

Same— Joinder  of  Causes  of  Action. 

Where  plaintiff  claimed  damages  for  injuries  to  his  tenement  by 
reason  of  the  negligence  of  a  railroad  company  in  tearing  down  an 
adjoining  tenement  belonging  to  it,  to  make  room  for  its  tracks,  and 

*See  extensive  note  appended  to  Louisville  &  N.  Terminal  Co.  v« 
Lellyett  (Tenn.),  15  R.  R.  R.  496,  38  Am.  &  Eng.  R.  Cas.,  N.  8.,  498. 
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for  injuries  by  reason  of  smoke,  noise,  etc.,  resulting  from  the  negli- 
gent operation  of  the  railroad,  such  causes  of  action  were  of  the  same 
nature,  and  might  properly  be  joined  in  the  same  declaration. 

Error  to  Law  and  Equity  Court  of  City  of  Ricbmond. 

Action  by  Harris  Fisher,  as  trustee,  etc.,  against  the  Sea- 
board Air  Line  Railway  Company.  From  a  jndsrment  sus- 
taining demurrers  to  the  declaration,  plaintiff  brings  error. 
Reversed. 

A.  W.  Patterson  and  John  H.  Ingram,  for  plaintiff  in  error. 
Munford,  Hunton,  Williams  &  Anderson,  for  defendant  in 
error. 

KEITH,  P.  This  action  was  instituted  by  Harris  Fisher, 
trustee  for  his  wife,  Ester  Fisher,  in  the  law  and  eqaity  conrt 
of  the  city  of  Richmond,  to  recover  damages  against  the  de- 
fendant company.  There  were  six  counts  in  the  declaration, 
and  the  defendant  company  having  demurred  to  each  coant» 
and  to  the  declaration  as  a  whole,  a  judgment  was  entered 
sustaining  the  demurrer  and  dismissing  the  case. 

It  is  conceded  by  counsel  for  defendant  in  error  that  the 
eourt  erred  in  its  judgment  with  respect  to  the  first  and  sec- 
ond counts.  We  shall  therefore  li  nit  our  consideration  to 
the  third,  fourth,  fifth,  and  sixth  counts. 

The  third  count  is  as  follows: 

"And  for  this  also,  to  wit,  that  the  said  plaintiff  being  the 
owner  in  fee  simple  of  a  certain  other  store  and  dwelling 
house  (fully  described  in  the  first  count,  above),  the  said  de- 
fendant afterwards,  to  wit,  on  the  loth  day  of  July,  1899, 
acquired  the  western  tenement  of  said  mansion  house,  and, 
well  knowing  the  premises,  and  poctriving  to  disturb  and  in- 
jure the  said  plaintiff  in  the  peaceable  and  lawful  enjoyment 
of  his  said  land  with  its  appurtenances,  did  thereafter,  to 
wit,  on  the  ist  day  of  September,  1899,  pull  down  and  carry 
away  the  building  upon  its  lot  in  such  manner  that  the  parti- 
tion wall,  with  communicating  doors,  between  said  two 
houses,  was  left  unprotected,  exposed,  and  in  a  most  un- 
sightly condition,  by  means  whereof  the  plaintiff's  said  tene- 
ment has  been  greatly  injured  and  depreciated  in  value." 

The  act  complained  of  in  this  count  is  one  which  the 
defendant  had  a  right  to  do.  It  was  the  owner  of  the  build- 
ing which  it  pulled  down,  and  its  liability,  if  any,  results 
from  its  doing  a  lawful  act  in  an  unlawful  or  negligent 
manner.  We  are  of  opinion  that  the  acts  constituting  negli- 
gence are  not  sufficiently  stated  in  this  count,  and  that  the 
demurrer  to  it  was  properly  sustained. 

The  same  observations  will  hold  good  with  respect  to  the 
fifth  count.  The  defendant  had  the  right  to  run  its  trains, 
but  if  it  ran  them  so  unskillfully,  negligently,  or  carelessly 
as  to  injure  the  plaintiff,  it  would  be  responsible  for  such 
damages  as  might  ensue.  But  the  acts  of  negligence  and 
carelessness  should  be  stated  with  such  reasonable  certainty 
as  to  enable  the  defendant  to  make  defense  thereto. 


Vol  15R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S       68S 

FUher  v.  Seaboard  Air  Line  Ry.  Co 

The  chief  coDtroversy  io  this  case  ia  with  respect  to  the 
fourth  and  fifth  counts,  which  are  as  follows: 

''And  for  this  also,  to  wit,  that  the  said  plaintiff  beine  the 
owner  of  a  certain  other  store  and  dwelling  house  (as  de- 
scribed m  first  count,  above)  of  great  value,  to  wit,  of  the 
value  of  $10,000,  the  defendant,  well  knowing  the  premises, 
but  contriving,  etc.,  thereafter,  to  wit,  on  the  ist  day  of 
September,  1899,  erected  and  built  upon  its  said  lot,  in 
immediate  proximity  to  the  aforesaid  store  and  dwelling  of 
said  plaintiff,  to  wit,  within  8  feet  thereof,  a  high  trestle,  to 
witt  of  the  height  of  25  feet,  which,  approaching  from  the 
rear,  curves  around  and  runs  along  the  entire  length  of  the 
plaintiff's  premises;  and  the  said  plaintiff  further  says  that 
afterwards,  to  wit,  on  the  27th  day  of  May,  1900,  the  said 
defendant  began  running  cars,  trucks,  trains,  and  locomotives 
over  and  upon  the  said  trestle,  and  that  the  running  of  same 
has  steadily  increased  and  continued  from  thence  to  the 
bringing  of  this  suit;  and  he  avers  that  the  movement  of 
these  trains  and  locomtives  on  said  trestle  is  an  insufferable 
nuisance,  owing  to  the  many  horrible  noises,  the  jarring  of  the 
ground  and  shaking  of  the  buildings,  and  the  volumes  of 
smoke  and  dust  so  created  and  emitted,  whereby  the  walls 
of  said  building  have  been  cracked  and  displaced,  the  air  in 
and  about  the  said  plaintiff's  premises  so  polluted  as  to 
sensibly  impair  the  enjoyment  thereof,  and  the  ordinary  com- 
fort of  human  existence  therein  otherwise  materially  inter- 
fered with;  in  consequence  of  all  which  the  said  plaintiff  says 
that  said  dwelling  house  has  been  entirely  vacated,  and  the 
tenant  of  his  store  has  given  notice  of  a  like  intention  to 
move  at  the  expiration  of  his  lease;  that  said  property  has 
thus  been  greatly  injured,  and  is  now  of  little  or  no  value 
whatever  to  the  plaintiff. 

'^And  for  this  also,  to  wit,  that  the  said  plaintiff  being  so 
seised  and  possessed  of  another  store  and  dwelling  house 
[fully  described  in  the  first  count  of  this  declaration],  of 
great  value,  to  wit,  $10,000,  the  defendant,  well  knowing  the 
premises,  but  contriving  to  injure  and  disturb  the  said  plain- 
tiff in  the  peaceable  and  lawful  enjoyment  of  his  said  prop- 
erty, heretofore,  to  wit,  on  the  ist  day  of  September,  1899, 
and  on  divers  other  days  between  that  date  and  the  bringing 
of  this  suit,  so  nnskillfully,  carelessly,  and  negligently  ran  its 
trains  and  locomotives  along  and  upon  the  trestle  of  defend- 
ant adjacent  to  said  plaintiff's  premises  aforesaid  that  the 
latter  were  and  are  greatly  injured  thereby,  and  in  consequence 
thereof  the  said  property  has  become  and  is  of  little  or  no 
value  to  said  plaintiff." 

It  will  be  seen  that  the  defendant  is  not  charged  with  hav- 
ing taken  any  part  of  the  plaintiff's  property.  It  appears  that 
the  defendant  in  error,  a  duly  cnartered  and  incorporated 
railway  company,  built  upon  its  own  property,  within 
8  feet  of  the  dwelling  of  the    plaintiff,   a  trestle  25  feet 
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10  height,  which,  approaching  from  the  rear,  curves 
around  and  runs  along  the  entire  length  of  plaintiff's 
premises;  that  upon  and  over  this  trestle  the  cars  of 
the  defendant,  drawn  by  locomotives,  were  from  and 
after  the  27th  day  of  May,  1900,  to  the  bringing  of  this  snit, 
continuously  and  with  increasing  frequency  operated;  and 
that  the  movement  of  these  trains  and  locomotives  consti- 
tuted an  insufferable  nuisance,  owing  to  the  noise  which 
they  occasioned,  the  volumes  of  smoke  and  dust  created  and 
emitted,  polluting  the  atmosphere,  and  the  jarring  of  the 
ground  and  shaking  of  the  buildings,  impairing  the  enjoy- 
ment thereof,  and  as  a  consequence  the  tenant  had  given 
notice  of  his  intention  to  move  at  the  expiration  of  his  lease, 
and  the  property  has  been  so  injured  as  to  be  now  of  little  or 
no  value.     The  sixth  count  presents  the  same  question. 

Pollock  on  Torts,  pp.  154-156,  treating  of  this  subject, 
says:  <<*  *  *  a  man  cannot  be  held  a  wrongdoer,  in  a 
court  of  law,  for  acting  in  conformity  with  direction  or  allow- 
ance of  the  supreme  legal  power  in  a  state.  In  other  words, 
*no  action  will  lie  for  doing  that  which  the  Legislature  has 
authorized,  if  it  be  done  without  negligence,  although  it  does 
occasion  damage  to  any  one.'-  The  meaning  of  the  qualiffca- 
tion  will  appear  immediately.  Subject  thereto,  ^the  remedy 
of  the  party  who  suffers  the  loss  is  confined  to  recovering 
such  compensation  (if  any)  as  the  Legislature  has  thought 
fit  to  give  him.' 

u*  «  *  Apart  from  the  question  of  statutory  compensa- 
tion, it  is  settled  that  no  action  can  be  maintained  for  loss 
or  inconvenience  which  is  the  necessary  consequence  of  an 
authorized  thing  being  done  in  an  authorized  manner.  A 
person  dwelling  near  a  railway  constructed,  under  authority 
of  Parliament,  for  the  purpose  of  being  worked  by  locomotive 
engines,  cannot  complain  of  the  noise  and  vibration  caused 
by  trains  passing  and  repassing  in  the  ordinary  course  of 
traffic,  however  unpleasant  he  may  find  it,  nor  of  damage 
caused  by  the  escape  of  sparks  from  the  engines,  if  the  com- 
pany has  used  due  caution  to  prevent  such  escape  as  far  as 
practicable." 

In  Vaughan  v.  Taff  Vale  Railwaj  Co.,  5  H.  &  N.  679,  the 
court  said:  '*A  railway  company  authorized  by  the  Legisla- 
ture to  use  locomotive  engines  is  not  responsible  for  damage 
from  fire  occasioned  by  sparks  emitted  from  an  engine  travel- 
ing on  their  railway,  provided  they  have  taken  every  precau- 
tion in  their  power  and  adopted  every  means  which  science 
can  suggest  to  prevent  injury  from  fire,  and  are  not  guilty 
of  negligence  in  the  management  of  the  engine." 

And  Chief  Justice  Cockburn  uses  the  following  language: 
*'Yet,  when  the  Legislature  has  sanctioned  and  authorized 
the  use  of  a  particular  thing,  and  it  is  used  for  the  purpose 
for  which  it  was  authorized,  and  every  precaution  has  been 
observed  to  prevent  injury,  the  sanction  of  the  Legislature 
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carried  with  it  this  coosequence  that  if  damage  results  from 
the  ase  of  such  thine,  indepeDdeotly  of  neelieence,  the  party 
asiDg  it  is  Dot  responsible/' 

This  case  was  approved  in  Hammersmith,  etc.,  Ry.  Co.  v. 
Brand,  reported  in  4  English  &  Irish  App.  Cases,  171,  where 
Mr.  Justice  Blackburn  says:  '4  think  it  is  agreed  on  all 
hands  that  if  the  Legislature  authorizes  the  doing  of  an  act 
which,  if  unauthorized,  would  be  wrong  and  a  cause  of  action, 
no  action  can  be  maintained  for  that  act,  on  the  plain  ground 
that  no  court  can  treat  that  as  a  wrong  which  the  Legislature 
has  authorized,  and  consequently  the  person  who  has  suflered 
a  loss  by  the  doing  of  that  act  is  without  remedy,  unless  in 
so  far  as  the  Legislature  has  thought  it  proper  to  provide  for 
compensation  to  him.  He  is,  in  fact,  in  the  same  position  as 
the  person  supposed  to  have  suflered  from  the  noise  of  traffic 
on  a  new  highway  is  at  common  law,  and  subject  to  the  same 
hardship.     He  suflers  a  private  loss  jfor  the  public  benefit." 

The  Supreme  Court  of  the  United  States  is  to  the  same 
effect.  In  Transportation  Co.  v.  Chicago,  99  U.  S.  635,  25 
L.  Ed.  336,  the  court  said:  ^'That  cannot  be  a  nuisance, 
such  as  to  give  a  common-law  right  of  action,  which  the  law 
authorizes.  We  refer  to  an  action  at  common  law,  such  as 
this.  A  Legislature  may,  and  often  does,  authorize  and  even 
direct  acts  to  be  done  which  are  harmful  to  individuals,  and 
which,  without  the  authority,  would  be  nuisances;  but  in 
such  a  case,  if  the  statute  be  such  as  the  Legislature  has 
power  to  pass,  the  acts  are  lawful,  and  are  not  nuisances, 
unless  the  power  has  been  exceeded.  In  such  grants  of 
power  a  right  to  compensation  for  consequential  injuries 
caused  by  the  authorized  erections  may  be  given  to  those 
who  suffer,  but  then  the  right  is  a  creature  of  the  statute.  It 
has  no  existence  without  it.  If  this  were  not  so,  the  suffer* 
ing  party  would  be  entitled  to  repeated  actions,  until  an 
abatement  of  the  erections  would  be  enforced,  or  perhaps  he 
might  restrain  them  by  injunction."  See,  also,  Uline  v.  N. 
Y.  Cent.  R.  Co.,  ioi  N.  Y.  98,  4  N.  E.  536,  54  Am.  Rep.  661; 
Sawyer  V.  Davis,  136  Mass.  229,  49  Am.  Rep.  27;  Heiss  v. 
Railroad  Co.  (Wis.)  34  N.  W.  916;  Randle  v.  Pac.  R.  Co.,  6$ 
Mo.  32  s. 

The  decisions  of  this  court  are  in  harmony  with  these 
cases.  In  James  River  &  Kanawha  Canal  Co.  v.  Anderson, 
12  Leigh,  278,  the  court  held  that  an  injunction  would  not  lie 
at  the  instance  of  a  property  'owner,  whose  lands  did  not 
abut  upon  the  street  at  the  point  at  which  the  defendant  was 
excavating,  to  enjoin  the  prosecution  of  the  work.  Judge 
Allen,  at  page  305,  after  alluding  to  the  fact  that  the  com- 
pany had  encroached  upon  the  street,  said:  ^^Was  the  com- 
pany authorized  by  its  charter  to  make  this  encroachment? 
For,  if  it  was,  then,  whatever  injury  may  ensue  to  the  prop- 
erty holders  on  the  street,  an  injunction  cannot  be  awarded." 

In  Richmond  Traction  Co.  v.  Murphy,  98  Va.  104,  34  S.  E. 


688       Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S 

FUher  v.  Seaboard  Air  Line  Rj.  Co 

982,  the  tracts  of  the  railroad  company  were  laid  in  Broad 
Street,  in  the  city  of  Richmond,  in  front  of  a  portion  of  a  lot 
owned  by  Murphy.  The  track,  as  it  left  Marphy*s  lot,  came 
close  to  the  sidewalk,  approaching  the  property  line  of  the 
property  owners  abutting  on  the  street,  and  immediately 
adjacent  to  the  property  of  E.  P.  Murphy.  By  ainireemeot* 
condemnation  proceedings  were  had;  and  the  commissioners 
reported  that  for  the  taking  of  the  property  of  Murphy,  and 
for  damage  to  the  residue  of  his  lot  b^  reason  of  the  constrnc- 
tion  of  the  railroad  in  the  street  immediately  in  front  of  his 
property,  he  was  entitled  to  $1,000,  and  further  reported 
that,  if  he  was  entitled  to  damages  by  reason  of  the  construc- 
tion of  the  track  immediately  in  front  of  the  property 
adjacent  to  his  lot,  then  he  should  be  given  $1,000  additional. 
But  the  court  said  he  was  entitled  to  the  sum  of  $1,000  (or 
the  taking  of  his  property,  but  that  the  injury  done  to  his 
property  by  the  construction  of  the  railroad  in  front  of  the 
property  adjacent  to  his  lot  was  damnum  absque  injuria,  and 
therefore  no  compensation  could  be  allowed  him. 

Upon  an  appeal  to  this  court,  Judge  Harrison  delivered 
the  opinion,  saying:  '*To  bold  that  each  abutting  lot  was 
impaired  in  value  by  reason  of  the  location  of  the  road  be- 
yond its  limits,  and  that  the  owner  was  entitled  to  receive 
compensation  therefor,  would  so  multiply  the  damages  to  be 
paid  as  to  amount  to  a  denial  of  the  right  to  construct  the 
road.*'  See,  also,  Smith  v.  City  Council  of  Alexandria,  33 
Grat.  208,  36  Am.  Rep.  788;  Home,  etc.,  Co.  v.  City  of 
Roanoke,  91  Va.  52,  20  S.  E.  895,  27  L.  R.  A.  551. 

Meyer  v.  City  of  Richmond  was  a  suit  brought  to  recover 
damages  against  the  Chesapeake  &  Ohio  Railway  Company 
and  the  city  of  Richmond  for  damages  caused  to  the  property 
of  the  plaintiff  by  the  obstruction  of  the  street  upon  which 
plaintiff's  property  abutted,  caused  by  tracks,  sheds,  and 
fences  of  the  railroad  company  built  under  authority  of  its 
charter,  and  with  the  assent  of  the  city  of  Richmond,  by 
which  travel  along  the  street  was  arrested,  and  the  property 
rights  of  petitioner  as  an  abutter  on  said  street  were  practi- 
cally destroyed.  It  appears,  however,  that  the  structures 
complained  of  did  not  touch  the  property  of  the  plaintiff. 
A  judgment  was  entered  in  the  law  and  equity  court  of  the 
city  of  Richmond  for  the  defendant,  and  to  that  judgment  a 
writ  of  error  was  denied  by  this  court.  The  case  was  after- 
wards carried  to  the  Supreme  Court  of  the  United  States 
upon  the  gound  that  Meyer  had  been  deprived  of  his  prop- 
erty without  due  process  of  law.  The  Supreme  Court  took 
jurisdiction  of  the  case,  but  ultimately  afiBrmed  the  decision 
of  this  court.  19  Sup.  Ct.  106,  43  L.  Ed.  374.  In  the  course 
of  the  opinion  the  court  said:  ''The  substantial  thing  is  not 
that  one  may  be  damaged  by  an  obstruction  in  a  street — not 
that  one  may  be  specially  damaged  beyond  others — but,  is 
such  damage  a  deprivation  of  property,   within  the  meaning 
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of  the  coostitntioQal  provision?  According  to  the  Virginia 
cases,  an  additional  servitude  may  be  said  to  be  another 
physical  appropriation,  and  hence  another  taking,  and  must 
be  compensated.  Bat  the  plaintiff's  case  is  not  within  this 
doctrine,  nor  is  there  anything  in  the  decisions  of  Virginia 
which  makes  conseqaent'al  damages  to  property  a  taking, 
within  the  meaning  of  the  Constitution  or  that  state.  De- 
cisions in  other  states  we  need  not  resort  to  or  review." 

After  reviewing  a  large  number  of  cases  from  this  and 
other  states,  the  court  held  that  conseqential  damage  to 
property  by  an  obstruction  in  a  street  is  not  a  deprivation 
of  the  property,  within  the  constitutional  provision  against 
depriving  a  person  of  property  without  due  process  of 
law. 

We  do  not  think  that  the  demurrer  should  have  been  sus- 
tained because  of  the  improper  joinder  of  various  and  distinct 
causes  of  action  accruing  at  different  times,  and  resulting  in 
different  species  of  alleged  injuries.  Indeed,  this  ground  of 
demurrer  was  not  insisted  upon  in  the  argument,  and  is 
clearly  not  well  taken.  ^'Wherever  causes  of  action  are  of  the 
same  nature,  and  the  same  judgment  is  to  be  given  in  all, 
they  may  be  joined  in  one  declaration. *'  4  Minor's  Inst.  (3d 
Ed.)  1 160. 

We  are  of  opinion  that  the  third,  fourth,  fifth,  and  sixth 
counts  were  all  demurrable,  for  the  reasons  assigned — with 
respect  to  the  third  and  fifth,  because  the  acts  of  negligence 
were  not  stated  with  reasonable  certainty;  and  with  respect 
to  the  fourth  and  sixth,  because,  as  stated,  the  acts  charged 
upon  the  defendant  were  authorized  by  its  charter.  But  in 
order  to  secure  this  immunity,  the  power  conferred  by  the 
Legislature  must  be  exercised  without  negligence,  with  judg- 
ment and  caution.  For  damage  which  could  not  have  been 
avoided  by  any  reasonable,  practicable  care  on  the  part  of 
those  authorized  to  exercise  the  power,  there  is  no  right 
of  action;  but  they  must  not  do  needless  harm,  and,  if  they 
do,  it  is  a  wrong  against  which  the  ordinary  remedies  are 
available.  ^'If  an  authorized  railway  comes  near  my  house* 
and  disturbs  me  by  the  noise  and  vibrations  of  the  trains,  it 
may  be  a  hardship  to  me,  but  it  is  no  wrong.  For  the  rail- 
way was  authorized  and  made  in  order  that  trains  might  be 
run  upon  it,  and,  without  noise  and  vibrations,  trains  cannot 
be  run  at  all.  But  if  the  company  makes  a  cutting,  for 
example,  so  as  to  put  my  house  in  danger  of  falling,  I  shall 
have  my  action,  for  they  need  not  bring  down  my  bouse  to 
make  their  cutting.  They  can  provide  support  for  the  bouse, 
or  otherwise  conduct  their  works  more  carefully.  When  the 
company  can  construct  its  works  without  injury  to  private 
rights,  it  is,  in  general,  bound  to  do  so."  Pollock  on  Torts 
(Webb's  Am.  Ed.)  supra;  Stearns  v.  City  of  Richmond,  88 
Va.  992,  14  S.  E.  847,  29  Am.  St.  Rep.  758. 

15  R  R  R— 44 
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The  judfirmeDt  of  the  law  and  equity  court  is  therefore 
reversed,  ^nd  the  cause  remanded,  with  leave  to  amend  the 
declaration  in  any  manner  that  the  plaintiff  may  be  advised, 
not  inconsistent  with  the  foregoing  opinion. 

CARD  WELL,  J.,  absent. 


WALKER  BROS.  v.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  North  Carolina,  Dec.  13, 1904.) 

[49  S.  E.  Rep.  84.] 

Carriers  of  Freight— Delay  in  Transportation— Violation  of  Penal 
Statute. 
Acta  1903,  p.  999,  c.  590,  providing  that  any  railroad  company  failing 
to  transport  goods  received  by  it  for  shipment,  and  billed  to  any  place 
within  the  state,  fof  a  longer  period  than  four  days  after  receipt  of  the 
same,  unless  otherwise  agreed  between  the  parties,  shall  pay  a  penalty, 
etc.,  refers  to  a  delay  in  beginning'  the  transportation  or  starting  the 
goods  from  the  station  of  their  receipt,  and  does  not  require  a  delivery 
at  their  destination  within  the  time  specified. 

Same — Same — Same — Burden  of  Proof. 

In  an  action  against  a  railroad  company,  under  Acts  1903,  p.  999,  c. 
590,  to  recover  a  penalty  for  a  delay  of  more  than  four  days  in  the 
transportation  of  goods,  the  burden  of  showing  where  the  delay  oc- 
curred is  on  plaintiff. 

Clark,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Courts  Alamance  County;  Cooke, 
Judge. 

Action  for  a  penalty  by  D.  M.  Walker  and  another,  constitut- 
ing the  firm  of  Walker  Bros.,  against  the  Southern  Railway 
Company.  From  a  judgment  of  nonsuit,  plaintiffs  appeal. 
Affirmed. 

This  action  was  brought  to  recover  the  penalty  for  failure 
to  transport  freight  given  by  chapter  590,  p.  999.  §   3,  of  the 
Acts  of  1903.     Plaintiffs  alleged  that  there  had  been  a  delay  of 
four  days,  and  demanded  judgment  for  $40;  that  is  $25  for  the 
first  day  and  $5  per  day  for  the  next  three  days   of  delay. 
The  material  portion  of  the  evidence  was  as  follows:    (i) 
Bill  of  lading  issued  by  the  defendant,   bearing  date  Cum- 
nock, N.  C,  May  27,  1903,  for  a  car  load  of  lumber,   to  be 
transported  to  the  defendants,  at  Graham,  N.  C.    J.  R.  Burns 
was  the  shipper.     (2)  The  receipt  of  the  plaintiff  for  the  said 
freight,   bearing    date,   ^'Graham,   N.   C,   June    4,    1903." 
D.  M.  Walker,  one  of  the  plaintiffs,  testified  that  he  and  J.  C. 
Walker  constitute  the  firm   of  Walker  Bros.     The  witness 
identified  the  bill  of  lading  and   freight  bill    hereinbefore 
referred  to,  and  said  the  dates  as  therein  stated  were  correct. 
The  plaintiffs  operated  a  sawmill  situated  about  160  feet  from 
the  main  line  of  the  North  Carolina  Railroad  Company, 
some  300  or  400  yards  east  of  the    station    at    Graham,  ia 
Alamance  county,  and  were  accommodated  by  what  is  ordi- 
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iiarily  known  as  an  industrial  or  spur  track  ranning  from  the 
main  line  into  their  yards,  which  are  inclosed.  When  they 
receive  freight  by  the  car  load,  the  car  is  placed  by  the  de- 
fendant on  this  spar  track  and  unloaded  in  the  millyard  of 
the  plaintiffs.  The  car  in  question  was  delivered  to 
them  in  their  yard  on  June  4,  1903.  The  bill'  of 
Jading  was  received  by  the  plaintiffs  through  the  mails 
about  the  28th  May,  .  1903.  Plaintiffs  made  demand 
upon  the  agent  of  defendant  at  Graham.  The  spur 
or  industrial  track  was  put  in  at  the  instance  of  the 
plaintiffs,  and  pperated,  as  witness  supposed,  for  the  accom- 
modation of  both  the  plaintiffs  and  defendant,  as  the  cars 
could  be  unloaded  sooner.  No  extra  charge  was  demanded  or 
made  against  the  plaintiffs  for  shifting  and  carrying  cars 
from  the  main  track  of  the  defendant  into  the  yard  of  the 
plaintiffs  by  means  of  the  spur  track.  The  cars  containing 
freight  for  other  parties  were  not  put  upon  the  spur  track  of 
plaintiff  without  their  permission,  nor  carried  inside  the  gate 
of  plaintiffs'  yard.  The  witness  did  not  know  of  his  own 
knowledge  when  the  car  in  question  arrived  at  Graham 
Station.  The  train  passed,  but  he  did  not  see  it  come.  The 
freight  in  question  was  brought  in  the  car  from  Cumnock  by 
way  of  Greensboro,  and  from  the  lafter  place  to  Graham. 
There  are  four  stations  or  stops  between  Greensboro  and 
Graham,  and  ten  stations  between  Greensboro  and  Cumnock. 
The  3i8t  day  of  May,  1903,  was  Sunday.  Witness  made  de^ 
mand  on  the  railroad  company  for  the  car  of  freight  in  ques- 
tion, and  at  that  time  the  car  bad  not  arrived  in  Graham.  It 
was  admitted  by  the  parties  that  the  defendant  transported 
freight  and  passengers  through  several  states,  including  this 
state,  and  is  engaged  in  interstate  commerce;  and  it  was 
admitted  that  Cumnock  and  Graham  are  stations  on  different 
roads,  both  of  which  are  operated  by  defendant  within  this 
state.  Plaintiffs  here  rested  their  case.  The  defendant  there- 
upon moved  to  nonsuit  the  plaintiffs,  under  the  statute,  which 
motion  was  allowed,  and  judgment  was  rendered  accordingly. 
Plaintiffs  excepted  and  appealed. 

Long  &  Long,  for  appellants. 

F.  H.  Busbee  and  King  &  Kimball,  for  appellee. 

WALKER,  J.  (after  stating  the  facts).  It  is  provided  by 
Acts  1903*  p.  999»  c.  590,  §  3,  that  any  railroad  company 
failing  to  transport  goods  received  by  it  for  shipment,  and 
billed  to  any  place  in  this  state,  for  a  longer  period  than  four 
days  after  the  receipt  of  the  same,  unless  otherwise  agreed 
between  the  parties,  or  allowing  such  goods  to  remain  at  any 
intermediate  point  more  than  forty-eight  hours,  shall  pay  to 
the  party  aggrieved  a  penalty  of  $25  for  the  first  day,  and  $5 
for  each  succeeding  day,  of  unlawful  delay  or  detention,  if 
the  shipment  is  in  car-load  lots,  and,  if  in  smaller  quantities, 
then  a  less  sum,  which  is  prescribed  by  the  act     The  plain- 
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tiffs  claim  that  by  the  statute  the  defendant  is  allowed  only 
four  days  to  make  the  shipment,  and  any  delay  beyond  that 
time  subjects  it  to  the  penalty.  We  do  not  think  that  is  the 
proper  construction  of  the  law.  The  word  '^transport"  doe» 
mean  to  carry  or  convey  from  one  place  to  another,  but  it 
also  means  to  remove,  and  this  is  one  of  its  primary  significa- 
tions, according  to  the  lexicographers.  Whatever  may  be 
the  precise  meaning  of  the  word  when  considered  by  itself 
and  apart  from  the  special  connection  in  which  it  is  nsed, 
the  context  ot  the  act  under  review  clearly  shows  that  the 
Legislature  did  not  intend  to  be  understood  as  requiring  the 
entire  transit  to  be  made  within  four  days  from  the  receipt  of 
the  goods.  Such  a  construction  might  produce  serious  re- 
sults, and  impose  upon  transportation  companies  not  only  a 
very  onerous  duty,  but  one  which  in  some  cases  it  would  be 
difficult,  if  not  impossible,  to  perform.  It  has  been  said  that 
in  regard  to  laws,  as  in  other  cases,  difficulties  will  arise,  in 
the  first  place,  from  the  disputed  meaning  of  individual  words, 
or,  as  it  is  usually  expressed,  of  the  language  employed,  and, 
in  the  second  place,  assuming  the  sense  of  each  separate 
word  to  be  clear,  doubt  will  result  from  the  whole  context. 
This  is  due  in  large  measure  to  the  imperfection  of  language 
and  its  inadequacy  in  conveying  our  meaning.  We  must 
therefor  regard  the  context  and  the  general  scope  of  the  law, 
as  well  as  the  mischief  to  be  suppressed  and  the  remedy  pro- 
vided for  that  purpose,  so  as  to  arrive  at  the  intention  of  the 
Legislature.  ''When  we  see  what  is  the  sense  that  agrees 
with  the  intention  of  the  instrument  [or  statute],  it  is  not 
allowable  to  rest  the  words  to  a  contrary  meaning.  No  text 
imposing  obligations  is  understood  to  demand  impossible 
things."  Sedwick,  Stat.  &  Const.  Law  (1857)  c.  6,  pp. 
225-235.  Whenever  the  intention  can  be  discovered  it  ought 
to  be  followed,  with  reason  and  discretion,  in  construing 
the  statute,  although  it  may  not  seem  to  conform  to  the 
letter.  Sedgwick,  supra.  We  have  no  doubt  as  to  the  true 
intention  of  the  Legislature  in  passing  this  act.  The  very 
phraseology  nf  the  statute  indicates  clearly  the  purpose  that 
the  penalty  shall  be  incurred  if  the  company  delays  to  begin 
the  transportation  to  start  the  goods  on  their  journey  within 
four  days  after  they  are  received  for  shipment.  The  fact 
that  the  law  provides  against  unreasonable  delay  during  the 
course  of  the  transportation  at  any  intermediate  station  is 
conclusive  evidence  that  the  neglect  or  omission  to  transport 
for  a  longer  period  than  four  days  refers  to  a  delay  at  the 
initial  point  or  the  place  of  departure.  To  hold  it  to  have 
been  contemplated  that  four  days  only  from  the  time  of 
receipt  should  be  allowed  for  the  shipment  of  the  goods 
and  their  delivery  at  the  place  of  final  destination  would 
impute  to  the  Legislature  an  intention  to  adopt  a  harsh  and 
impracticable  rule,  and  therefore  an  unreasonable  one,  as 
the  time  allowed  might  not  be  sufficient  in   many  cases  for 
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the  transportation,  as  thus  understood  Having  concluded 
that  the  four  days  must  apply  to  the  time  of  shipment,  we 
find  no  evidence  as  to  when  the  goods  left  Cumnock,  nor  as 
to  when  they  reached  Graham ;  and,  even  if  there  bad  been 
such  evidence,  we  have  failed  to  discover  any  proof  as  to 
the  distance  between  Cumnock  and  Graham,  or  as  to  the  time 
reasonably  required  to  carry  the  goods  from  the  one  place 
to  the  other.  The  burden  >vsls  on  the  plaintiff  to  bring  for- 
ward the  proof  necessary  to  establish  his  allegations  and  to 
make  out  his  case,  and,'  in  the  absence  of  evidence,  we  can 
raise  no  presumption  in  his  favor.  If  the  defendant  has 
violated  the  law  and  incurred  its  penalty,  the  plaintiff  must 
show  it  afiBrmatively.  There  is  not  in  this  case  the  slight- 
est evidence  as  to  the  essential  fact  to  be  proved.  The 
plaintiff,  in  the  case  of  a  nonsuit,  is  entitled  to  have  the 
benefft  not  only  of  every  fact  which  the  evidence  tends  to 
prove,  but  of  every  legitimate  inference  from  the  facts  as  well, 
but  this  does  not  mean  that  he  will  be  permitted  to  recover 
upon  mere  conjecture.  The  court  did  not  err  in  refusing  to 
submit  the  case  to  a  jury,  as  there  was  a  total  failure  of 
proof.     The  nonsuit  was  properly  entered. 

In  the  answer  the  defendant  sets  up  as  a  defense  the  un- 
constitutionality of  tfce  act  upon  the  ground  that  it  interferes 
with  interstate  trafiBc.  We  were  told  by  counsel  in  the  argu- 
ment before  us  that  this  defense  was  not  relied  on  in  the 
court  below,  nor  did  he  icsist  upon  it  in  this  court.  We 
think  the  point  was  properly  abandoned.  The  act  cannot 
be  successfully  assailed  upon  this  ground.  It  has  been 
thoroughly  settled  that  such  legislation  does  not  contravene 
the  commerce  clause  of  the  Constitution.  The  most  recent 
decision  of  this  court  upon  the  subject  is  Currie  v.  Railroad, 
l^  N.  C.  53$,  47  S.  E.  654.  But  other  decisions  on  the 
point  are  abundant.  Bagg  v.  Railroad,  109  N.  C.  279,  14  S. 
E.  79,  14  L.  R.  a.  596,  26  Am.  St.  Rep.  569;  Smith  v.  Ala., 
124  U.  S.  465,  8  Sup.  Ct.  564,  31  L.  Ed.  508;  Railroad  v. 
Fuller,  17  Wall.  560,  21  L.  Ed.  710;  Sherlock  v.  Ailing,  93 
U.  S.  99,  23  L.  Ed.  819;  Railroad  v.  Dwyer  (Tex.  Sup.)  12 
S.  W.  looi,  7  L.  R.  A.  478,  16  Am.  St.  Rep.  926.  Numer- 
ous authorities  sustaining  the  right  of  the  state  to  pass  such 
a  law  are  collected  in  the  cases  we  have  cited.  Legislation 
of  a  state  which  incidentally  or  indirectly  affects  commerce 
between  the  states,  and  especially  such  as  is  passed  in  the 
exercise  of  the  police  power,  is  not  to  be  considered  regula- 
tion of  that  commerce,  within  the  meaning  of  the  Constitu- 
tion of  the  United  States.  Besides  all  this,  it  appears  in  bur 
case  that  the  traffic  was  to  be  conducted  wholly  within  this 
state,  and  it  cannot,  therefore,  in  any  allowable  view,  be 
regarded  as  interstate  trade;  nor  can  the  statute,  in  so  far  as 
it  affects  that  traffic,  be  held  invalid  as  an  attempt  to  usurp 
the  power  of  Congress  to  regulate  interstate  commerce. 

In  deciding  this  case,  we  have  confined    ourselves,   as  we 
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flhoald  do  in  all  cases,  to  the  facts  as  they  appear  in  the 
record.  We  have  no  right  to  supply  any  defect  in  the  plain- 
tiff's proof  by  assuming  the  existence  of  any  fact  which  the 
testimony  does  not  tend  to  establish.  If  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant,  he  must  show 
it  by  legal  evidence,  and  not  leave  anything  essential  to  its 
completeness  to  surmise  or  conjecture.  This  must  be  required 
of  him  and  all  others  similarly  situated,  as  we  cannot  in  any 
other  way  decide  safely  and  with  a  due  regard  for  the  rights 
and  interests  of  litigants,  which  must  be  determined  by  well- 
settled  methods  of  judicial  procedure,  applicable  alike  to  all 
cases,  and  not  by  any  arbitrary  or  capricious  notion  of  what 
should  be  done  in  any  particular  case  in  order  to  mete  out 
justice.  By  pursuing  the  latter  course,  we  would  often  base 
our  judgments  upon  mistaken  or  misunderstood  facte,  and 
defeat  the  very  purpose  intended  to  be  accomplished  in  alt 
judicial  investigations. 

We  find  no  error  in  the  case,  and  it  must  be    so    certified. 
No  error. 


FAUI^  V.  NORTH  JERSEY  ST.  RY.  CO. 

(Court  of  Errors  and  Appeal  of  New  Jersey,  Nov.  14, 1904.) 

[59  Atl.  Rep.  148.] 

Injury  to  Street  Car  Passenger — Negligence— Jolting.* 

It  is  not  sufficient  evidence  of  negflif^ence  in  the  motorman  of  an  elec- 
tric street  railway,  when  about  to  start  or  to  increase  the  motion  of  a 
heavily  loaded  passenger  car,  that  he  turned  on  the  power  and  released 
his  brake  so  as  to  cause  a  passenger  standing  on  the  front  platform  to 
"swing  to  the  side  a  little  bit,"  or  "fall  a  little  to  the  side."  From 
such  a  result  alone  the  jury  cannot  reasonably  and  legitimately  infer 
negligence  of  car  operation  against  the  carrier. 

3ame— Same — Same. 

The  actual  management  of  the  car  in  such  cases,  not  the  resultant 
effects,  should  determine  the  question  of  the  carrier's  negligence. 

(Syllabus  by  the  Court. ) 

Error  to  Circait  Court,  Essex  Couoty. 

Action  by  Jacob  Paul  against  the  North  Jersey  Street  Rail* 
way  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Chauncey  E.  Parker,  for  plaintiff  in  error. 
Leonard  Kalish.  for  defendant  in  error. 

VREDENBURGH,  J.  The  refusal  of  the  trial  court  at  the 
close  of  the  evidence,  upon  the  defendant's  motion,  to  direct 
a  verdict  in  its  favor  od  the  ground  that  no  negligence  im*^ 
putable  to  it  had  been  shown,  brings,  under  exception*  the 
whole  record  of  the  case  here   in  review.     Unless  from   the 

*See  foot-note  appended  to  Rutledge  v.  New  Orleans,  etc.,  R.   Co» 
(C.  C.  A.),  11  R.  R.  R.  488,  34  Am.  &  Kng.  R.  Cas.,  N.  S.,  488. 
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established  facts  sach  negligence  might  reasonably  and 
legitimately  be  inferred  by  the  jury,  such  a  direction  was  the 
right  of  the  defendant.  It  is  certainly  clear  law  that  the 
mere  fact  of  a  passenger's  fall  while  standing  on  the  platform 
of  a  street  car  raises  in  itself  no  inference  of  negligence  in 
its  operation  by  the  car  cosipany.  We  are  not  at  liberty, 
under  well-settled  authority,  approved  by  this  court, 
to  deduce  negligence  on  the  carrier's  part  from  the 
occurrence  alone  of  such  an  accident  Paynter  v. 
Bridgeton,  etc.,  Traction  Company,  67  N.  J.  Law,  619,  52 
Atl.  367,  and  cases  there  cited.  In  the  case  in  hand  the 
incident  from  which  this  controversy  grew  happened  Feb- 
ruary 5,  1901,  on  a  very  cold,  stormy,  snd  exceedingly  windy 
night,  accompanied  at  times  by  hail  and  now.  The  plaintiff, 
in  his  testimony,  thus  briefly  relates  the  affair:  The  car  he 
bearded  was  very  crowded  with  passengers  inside,  aod  the 
rear  platform,   on    which    he    stood,   ''was  crowded,   too. 

*  *    *    I  had  a  little  dinner  pail  in  my  hand— in  one  hand. 

♦  •  ♦  I  held  the  railing  with  my  right  hand.  ♦  ♦  •  I 
fell  off  the  car.  *  *  *  They  drove  on  slow,  and  drove  a 
little  ways,  then  the  car  took  a  jolt,  *  *  *  and  that  jolt 
throwed  me  *  *  *  from  the  platfrom.  ♦  ♦  ♦  Car  had 
gone  maybe  2  hundred  feet. "  Reasoning  from  effect  to  cause, 
it  was  insisted  on  beHalf  of  the  plaintiff  that  the  alleged  ''jolt" 
was  a  fact  from  which  the  jury  could  legitimately  infer  that 
the  motorman  had  started  his  car  forward  with  such  extraor- 
dinary violence  as  to  constitute  actionable  negligence  on  the 
part  of  the  company.  No  claim  was  made  that  the  tracks,  or 
switch,  or  roadbed  were  in  any  way  defective,  or  could  have 
caused  any  such  jolt.  The  track  was  straight,  and  the  grade 
level.  The  controversy  was  therefore  narrowed  to  the  alleged 
negligent  conduct  of  the  motorman  in  releasing  his  brake  or 
in  turning  on  the  power,  or  both,  after  leaving  the 
switch  where  the  car  had  stopped.  I  think  it  will  be 
found  from  an  examination  of  the  evidence  of  the 
only  witness  for  the  plaintiff  who  observed  the  action 
of  the  motorman  that  his  car  was  managed  with 
due  care  both  before  and  coincidetatly  with  the  acci- 
dent. The  position  in  which  the  plaintiff  himself  stood — in 
a  crowd  upon  the  edge  or  step  of  the  rear  platform — neces- 
sarily prevented  him  from  observing  the  methods  of  manag- 
ing the  car  pursued  by  the  motorman  on  the  front  platform. 
The  plaintiff  had,  therefore,  to  rely  upon  other  testimony  to 
prove  the  negligent  operation  of  the  car,  and  produced  a 
Mr.  Seyfarth  as  his  witness  for  that  purpose.  The  pertinent 
facts  stated  by  this  witness  were  that  he  rode,  on  the  night 
in  question,  on  the  front  platform  of  the  car,  because  he 
could  not  get  on  the  rear  on  account  of  the  crowd  there ;  that 
he  stood  alongside  of  the  motorman  both  before  and  after 
the  accident ;  that  after  crossing  the  Jones  Street  Line  the 
car  stopped,  and  he  took  the  switch  iron,   and  turned  the 
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switch  for  the  motorman,  and  theo  the  car  proceeded  on  its 
way;  that  when  they  got  up  to  Fifteenth  avenae«  near  a  grocery 
store  there  was  a  wagon  backed  ap  against  the  curbstone  that 
brought  the  hub  of  the  front  wheel  very  close  to  the  car,  and 
he  said  to  the  motorman  that  he  did  not  think  the  hub  of  the 
wheel  would  clear  the  rear  step  of  the  car;  that  then  the 
motorman  '^slowed  up"  his  car  so  as  to  avoid  hitting 
the  waeon;  that  he  stood  up,  holding  himself '^on  the  dash 

*  *  or  little  rails  that  run  along  to  protect  the 
windows  fronr.  breaking."  He  thus  described  what  fol- 
lowed: ''I  wanted  to  see  whether  this  hub  of  the  wheel 
would  touch  the  rear  end  of  the  car— that  is,  the  steps  of  the 
car — so  I  leaned  over  and  looked,  kind  of  judged  up  the  dis- 
tance between  the  hub  of  the  front  wheel  and  the  rear  end  of 
the  car,  and  I  said  it  was  'all  right'  Q.  You  said  to  whom 
that  it  was  all  right?  A.  To  the  motorman.  Q.  And  what 
was  done  then?  A.  The  motorman  went  right  ahead  then, 
and  just  as  he  did,  why,  I  saw  a  man  fall  off  the  back  plat- 
form while  I  was  watching  there.  Q.  Now,  what  had  the 
motorman  done  before  he  approached  that  wagon  as  to  the 
speed  of  the  car?  A.  Well,  he  saw  the  wagon  there,  and  be 
was  just  as  much  in  doubt  as  I  was,  and  kind  of  slowed  up. 
Q.  Now,  when  the  car  went  ahead,  what  did  he  do  in  order 
to  give  his  car  speed?  A.  I  could  not  see  what  he  done  be- 
cause I  was  looking  out  the  other  way.  Q.  What  did  you 
feel,  if  anything?  A.  I  felt  the  car  go  ahead.  Q.  Well, 
how?  A.  You  can't  feel  very  much  in  the  front  as  you  can 
at  the  back,  because  I  was  holding  myself,  and  naturally  I 
swung  a  little  bit  to  the  side,  but  it  wasn't  very  severe  in 
the  front.  Q.  It  did  swing  you  to  the  side,  did  it?  A.  Yes, 
sir;  a  little  bit."  Upon  cross-examination  he  said:  '^Q. 
Then  there  was  nothing  unusual  about  the  starting  of  the  car 
that  night,  was    there?    A.  Well,  not  just  at  that  moment. 

*  *  Q.  It  started  just  as  cars  ordinarily  do?  A.  Well, 
just  according  to  the  motorman.  Question  repeated:  There 
was  nothing  unusual  about  the  starting  of  the  car  that  night, 
was  there?  A.  Certainly,  there  was.  I  tell  you  so  in  the 
last  trial.  *  *  *•  Q.  Did  you  anywhere,  in  your  testi- 
mony at  the  last  trial,  swear  that  the  car  started  with  any 
unusual  motion?  A.  Well,  there  are  two  ways  for  me  to 
answer  that.  Q.  Well,  answer  it  both  ways  then.  A.  I  said 
it  all  depends  upon  how  the  motormen  start  the  car.  *  *  * 
Well,  I  fell  a  little  to  the  side."  From  these  facts  stated 
by  the  witness — not  from  his  opinion  nor  conclusions  thereon 
— could  the  jury  reasonably  and  legitimately  infer  the  negli- 
gent management  of  the  car  by  the  motorman  ?  No  passenger 
inside  of  the  car,  whether  standing  or  sitting,  testified  that 
he  noticed  any  jolt  of  the  car.  That  expression  was  only 
used  by  the  plaintiff.  Admitting,  for  the  sake  of  the  dis- 
cussion, that  the  slowing  up  of  the  car  to  avoid  the  wagoQ, 
and  the  increase  of  speed  after  clearing  the  obstruction,  may 
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not  have  been  done  skillfally»  it  by  do  means  follows  that 
it  was  done  negligently.  There  is  a  wide  distance  between 
want  of  skill  and  negligence.  The  rootorman  certainly  acted 
discreetly  in  avoiding  collision  with  the  wagon.  Obliged,  as 
be  was,  to  stand  on  the  front  platform,  exposed  for  hours  to 
the  hail  and  blasts  of  a  stormy  winter's  night,  it  would  not 
have  been  at  all  surprising  if  his  eye  had  miscalculated  the 
distance  from  the  track  of  the  obstructing  wagon,  or  his  cold 
hand  had  slipped  for  a  moment  from  the  metal  handle  of  his 
brake.  If,  from  such  misadventure  or  unskillfulness,  the 
^'jolt"  in  question  resulted,  can  it  be  reasonably  afiBrmed 
that  he  acted  negligently?  His  method  of  starting  or  in- 
creasing the  speed  of  his  car  was  not  testified  to  have  been 
even  unskillful,  much  less  negligent.  In  order  to  resume  bis 
progress  after  ''slowing  up"  and  avoiding  the  wagon,  he  was. 
of  course,  compelled  to  turn  on  his  power  and  release  his  brake, 
the  effect  of  which  was  to  cause  the  plaintiff's  witness,  who 
was  standing,  to  swing  to  the  side  ''a  little  bit"  or ''fall  a 
little  to  the  side."  No  court  (certainly  of  this  stiate)  has  yet 
declared  that  such  an  effect  justified  an  inference  of  negli- 
gence in  car  operation  against  the  carrier.  On  the  con- 
trary, in  Burr  v.  Pennsylvania  R.  R.  Co.,  64  N.  J.  Law,  30, 
44  Atl.  84s,  the  Supreme  Court,  Mr.  Justice  Van  Syckel  writ- 
ing the  opinion,  declared  that,  if  there  is  no  more  violence 
and  lurching  than  ordinarily  attends  the  starting  of  a  railroad 
train,  the  jury  cannot  draw  from  it  the  inference  that  the 
company  was  negligent;  and  that  "it  was  not  until  extra- 
ordinary lurching  and  violence  was  shown  that  negligence 
could  be  presumed,"  etc.  In  Corkhill  v.  Camden  &  Suburban 
Railway  Co.,  69  N.  J.  Law,  97,  54  Atl.  522,  where  a  passenger 
was  thrown  to  the  floor  by  the  lurch  of  a  street  car  occasioned 
by  the  motorman  suddenly  increasing  the  speed  of  the  car 
to  avoid  a  collision  with  a  railroad  train,  the  act  of  the 
motorman  was  held  not  to  constitute  negligence  in  the  opera- 
tion of  the  car.  The  court  regarded  the  actual  management 
of  the  car  as  the  only  correct  test  of  negligence.  The  sudden 
jerk  in  starting  a  street  car  by  a  driver  whipping  up  his 
horses,  which  threw  down  a  passenger  standing  on  the  car 
platform,  was  the  subject  of  decision  of  this  court  in  May  v. 
North  Hudson  Ry.  Co.,  49  N.  J.  Law,  445,  9  Atl.  688.  The 
principle  there  settled  was,  I  think,  identical  with  that  in- 
volved in  the  case  at  bar.  In. that  case  the  car  (drawn  by 
horses)  was  full  of  passengers,  and  the  plaintiff  was  standing 
on  the  platform.  The  track  was  straight,  and  the  grade 
about  level.  The  driver  stopped,  or  almost  stopped,  the  car 
for  a  lady  to  alight,  and  after  she  had  alighted  he  whipped 
up  his  horses,  and,  according  to  the  testimony,  the  car  gave  a 
sudden  jerk,  which  threw  the  standing  passenger  off  the 
platform,  and  he  was  injured.  The  close  correspondence  be- 
tween the  facts  of  this  case  and  the  present  is  too  apparent 
to  need    comment.     The  driver  there  "whipped   up"   his 
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horses  in  order  either  to  start  his  heavy  and  crowded  car 
quickly  or  to  keep  It  in  motion,  and  the  motornian  here 
'^whipped  np"  his  electrical  current  for  the  same  purpose. 
The  result  in  each  case  was  the  same.  A  passenger  standing 
on  the  platform  was  claimed  to  have  been  thrown  from  each 
car.  In  such  case  it  was  necessary  to  apply  sufficient  force  to 
start  a  heavily  loaded  car,  and  the  nice  judgment  of  the  exact 
amount  of  power  necessary  was  therefore  difficult  of  calcula- 
tion. This  court  held  that  the  jerk  of  the  car  resulting  from 
the  sudden  whipping  up  of  the  horses  did  not  afford  evidence 
of  negligence  in  the  driver.  Nor  can  the  evidence  in  the  pres- 
ent case,  consistently  with  that  ruling,  it  seems  to  me,  estab- 
lish negligence  in  the  motorman.  The  change  from  horse 
power  to  electricity  propulsion  brings  into  use  a  still  more 
difficult  agent  and  control,  but  the  basic  principle  of  the  law 
of  negligence  has  not  changed.  There  are  a  large  number 
of  cases  decided  by  the  courts  of  this  state  and  of 
various  other  jurisdictions  upon  the  general  subject  of  the 
negligence  of  car  companies  in  cases  where  passengers  have 
been  thrown  from  the  platform  of  cars  under  a  variety  of  cir- 
cumstances, but  reference  to  them  would  not  materially  as- 
sist us  here.  The  only  decision  of  this  court  which  it  may 
be  well  to  distinguish  from  the  case  in  hand  is  that  of  Con- 
solidated Traction  Co.  v.  Thalheimer,  59  N.  J.  Law,  474,  37 
Atl.  132.  In  that  case  the  passenger,  who  was  thrown  off 
the  street  car,  in  the  act  of  alighting,  by  a  lurch  or  jerk  of 
the  car,  had  notified  the  conductor  of  her  desire  to  get  off  at 
a  certain  street,  designated  by  her,  and,  after  the  condactor 
had  called  out  the  name  of  that  street,  had  arisen  and  gone 
to  the  rear  door  in  preparation  of  alighting.  This  conrt 
held  that  under  those  circumstances  the  jerk  of  the  car  justi- 
fied an  inference  of  some  breach  of  duty  owed  to  her  by  the 
carrier.  Manifestly,  the  conduct  of  the  company's  agent 
was  an  invitation  to  alight,  and  was  calculated  to  put  the 
passenger  off  her  guard  at  the  very  time  she  had  a  right  to 
expect  the  car  would  become  stationary.  No  such  fact 
appears  in  the  case  at  bar.  That  case  is  readily  distinguish- 
able from  the  present  by  the  above  circumstantial  statement. 
The  two  cases  rest  upon  different  principles  of  classification. 
At  least  two  witnesses  for  defendant  testified  that  they  saw 
the  plaintiff,  before  be  fell  (in  attempting  to  grab  hold  of  his 
hat  to  prevent  the  wind  blowing  it  away),  release  the  only 
hold  he  had  upon  the  railing  of  the  moving  car  just  before  he 
fell  off.  This  evidence  the  plaintiff,  although  afterwards  re- 
called as  a  witness  in  rebuttal,  did  not  attempt  either  to  con- 
trovert or  to  explain.  This  being  undenied,  the  wonder  is, 
not  that  he  fell  off  the  platform  of  the  starting  or  moving  car 
on  that  very  windy  night,  but  that  he  retained,  without  the 
hold  of  either  hand  upon  the  car,  his  precarious  footing  there 
for  any  length  of  time  at  all.  But  whether  or  not  the  nature 
of  the  start  or  increased  motion   of   the  car  was  of  such  a 
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character  as  to  have  been  alone  instrumental  in  causing  the 
plaintiff's  fall,  the  motorman's  management  of  the  car  seems, 
under  all  the  evidence,  to  have  been  duly  careful  and  without 
negligence.  The  accepted  rule  in  actions  founded  upon  negli- 
gence- is  that,  when  the  plaintiff  shows  that  he  was 
injured  through  some  act  of  the  carrier's  servant  which  might 
have  been  prevented  by  due  care,  if  the  carrier  proves  that 
such  care  was  in  fact  exercised,  negligence  cannot  be  inferred 
by  the  jury.  Whalen  v.  Consolidated  Traction  Co.,  6i  N.  J. 
Law,  609,  40  At  I.  545,  41  L.  R.  A.  836,  68  Am.  St.  Rep.  723, 
and  cases  there  cited. 
The  judgment  below  should  be  reversed. 


RUSSELL  et  al.  v.  KRIE  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  14, 1904.) 

[59Atl.  Rep.  150.] 

Carriers— Limiting  Liability.* 

It  is  lawful  for  a  carrier  to  limit,  by  special  contract,  his  common-law 
liability,  and  he  may  thereby  exempt  himself  from  liability  for  any  loss 
resulting  otherwise  than  by  the  negligence  or  misfeasance  of  himself 
or  his  servants. 

Same — Shipping  Order — Authority  of  Cartman  to  Modify. 

Where  the  owner  of  gfoods  held  in  stora^^e  directed  the  storage  com- 
pany to  send  them  to  him  by  railroad,  and  an  officer  of  the  stora^^e  com- 
pany sent  the  box  containing  the  goods  by  a  cartman  to  the  railroad 
station,  accompanied  by  a  complete  shipping  order,  the  agent  of  the 
railroad  company  had  no  right  to  assume  that  the  cartman  had  the 
authority  to  alter  or  modify  the  terms  of  the  shipping  order. 

Same— SamV— Same— Notice  to  Carrier— Limiting  Liability. 

The  presentation  of  the  shipping  order,  signed  by  the  storage  com- 
pany, was  notice  to  the  railroad  company  that  the  authority  of  the  cart- 
man was  in  no  sense  discretionary.  It  consisted  only  in  delivering  the 
goods  and  paying  the  freight,  and  there  was  no  authority  on  his  part  to 
enter  into  a  contract  to  exempt  the  railroad  company  from  liability. 

Contracts — Ratification. 

In  order  to  constitute  a  ratification,  there  must  be  acceptance  of  the 
results  of  the  act  with  an  intent  to  ratify,  and  with  full  knowledge  of 
all  the  material  circumstances. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  May  C.  Ruasell  and  others  against  the  Erie  Rail- 
road Company.  Judgment  for  plaintifis,  and  defendant  brings 
error.     Affirmed. 

This  action  was  brought  by  the  plaintifis  to  recover 
the  value  of  a  box  containing  goods  owned  by  Mrs. 
Russell,   which  had   been   consigned   from   Buflalo,   N.    Y., 

*See  foot-note  appended  to  Ragsdale,  Harper  A  Weathers  v.  Southern 
Ry.  Co.  (Ga.),  12  R.  R.  R.  120,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  120;  foot- 
note appended  to  Powers  Mercantile  Co.  v.  Wells-Fargo  A  Co.  (Minn.), 
12  R.  R.  R.  504,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  504. 
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to  Ratherford,  N.  J.,  over  the  Erie  Railroad,  and  lost  in 
transit.  In  June,  1902,  Mrs.  Russell  caused  the  box  in  ques- 
tion, containing  the  goods  belonging  to  her,  to  be  stored  with 
the  Goldhagen  Storage  Company  in  Buffalo.  Mrs.  Russell 
and  her  husband  had  packed  the  articles  in  the  box.  It  was 
nailed  up,  and  marked  ''Last  Box  Packed."  On  the  19th  of 
September,  1902,  Mrs.  Russell  wrote  to  Mr.  £.  E.  Goldhagen, 
of  the  Goldhagen  Storage  Company,  saying:  ''Send  a  box 
marked  'Last  Box  Packed'  to  M.  C.  Russell,  Rutherford,  over 
Erie  Railroad.  I  would  like  them  sent  as  soon  as  possible, 
and  if  yon  will  kindly  prepay  charges  I  will  refund  check  for 
same,  together  with  storage  rent."  No  other  directions  ap- 
pears to  have  been  given  by  Mrs.  Russell.  Mr.  Goldhagen 
testified  that  on  receipt  of  the  letter  he  "made  out  the  freight 
hill,  marked  the  tag  and  nailed  it  on  the  box,  sent  for  his 
cartman,  instructed  him  to  pay  the  freight,  and  bring  him  a 
copy  of  the  freight  bill  back."  He  made  out  a  freight  bill 
or  shipping  order  upon  one  of  the  printed  forms  of  the  Erie 
Railroad  Company,  and  in  the  proper  place  left  thereon  he 
wrote,  "Buffalo,  N.  Y.  September  23,  1902,  Mrs.  M.  C. 
Russell,  Rutherford,  New  Jersey,  i  Box;"  and  he  signed  the 
shipping  receipt  "Goldhagen  Storage  Company."  It  ap- 
peared that  Goldhagen  wrote  nothing  else  upon  the  printed 
form,  and  delivered  the  same  to  one  Weisser.  together  with 
the  box,  and  gave  him  the  directions  above  set  forth.  He 
gave  the  cartman  no  instructions  as  to  the  rate  of  freight  he 
should  pay.  Weisser,  after  receiving  the  box,  with  the 
above  instructions,  from  Goldhagen,  turned  it  over  to  another 
cartman  in  the  same  employ  by  the  name  of  Hoffmeister. 
He  said  that  he  was  told  to  pay  the  freight,  and  that  no  in- 
structions of  any  kind  were  given  to  him.  Hoffmeister  took 
the  box  to  the  Erie  Railroad,  and  there  delivered  it  to  the 
tallyman,  who  asked  what  the  box  contained,  and  on  being 
told  by  Hoffmeister  that  it  contained  household  goods  marked 
the  letters  "H.  H."  on  the  shipping  order.  Hoffmeister  then 
presented  the  shipping  order  to  one  Fleming,  the  chief  biller  of 
the  company,  for  the  purpose  of  paying  the  freight.  Fleming 
asked  him  what  the  box  contained.  On  the  carrier's  reply- 
ing "household  goods,"  he  added  "gds."  after  the  "H.  H." 
on  the  shipping  order,  and  then  said  there  were  two  rates  of 
freight— -one  a  rate  of  39  cents  valuation,  released  to  $5  a 
hundred  in  case  of  loss  or  damage;  then  there  was  a  rate  of 
58i  cents  a  hundred  valuation,  not  released.  Fleming  testified 
that  Hoffmeister  said  he  wanted  the  cheaper  rate,  and  that 
he  figured  it  out  at  47  cents,  marked  it  on  the  shipping  order 
and  the  original  bill  of  lading.  Hoffmeister's  version  was, 
"I  told  him  to  give  me  the  cheaper  rate,  because,  if  they 
wanted  to  pay  the  higher  rate,  they  would  send  it  by  ex- 
press." Fleming  wrote  on  the  shipping  order  the  words, 
"Value  relsd.  to  5.00  per  100,"  and  also  wrote  it  on  the  bill 
of  lading.     He  then  made  out  a  prepaid  order  for  47  cents, 
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aod  sent  Hoffmeister  to  the  cashier  to  pay  that  amount.  On 
the  day  following  the  bill  of  lading  was  broagbt  back  to 
Goldbagen.  He  folded  it  np,  and  sent  it  by  mail  to  Mrs. 
Russell,  without  noticing  the  words,  ^^Value  relsd.  to  s.oo 
per  100,"  written  on  it  with  lead  pencil.  On  October  3d,  on 
receipt  of  the  waybill,  the  agent  at  Rutherford  sent  Mrs. 
Rnssell  notice  that  her  box  had  arrived.  The  next  morning 
her  husband  directed  a  drayman  to  call  for  the  box.  When 
he  called  for  it  at  the  freight  yard,  it  was  missing.  On  Octo- 
ber 15th  Mrs.  Russell  notified  the  company  of  the  loss  of  the 
box.  At  the  trial  counsel  agreed  that  the  value  of  the  con- 
tents of  the  box  was  $300.  The  case  was  tried  at  the  Bergen 
circuit  before  Mr.  Justice  Pitney  and  a  jury,  and  a  verdict 
was  rendered  for  the  plaintiff  for  $363.55. 

Collins  &  Corbin,  for  plaintiff  in  eiror. 
Copeland,  Luce  &  Kip,  for  defendants  in  error. 

VROOM,  J.  .(after  stating  the  facts).  It  was  conceded  at 
the  trial  that  in  the  course  of  transit  from  Buffalo,  N.  Y.,  to 
Rutherford,  in  this  state,  the  property  of  the  plaintiffs  below 
was  lost,  and  that  the  plaintiffs  were  entitled  to  a  verdict  for 
some  amount  by.  reason  of  that  loss.  The  claim  of  the  rail- 
road company  was  that  the  trial  judge  should  have  charged 
the  jury  to  find  a  verdict  for  the  plaintiffs  for  $6.47,  being  the 
amount  of  the  value  of  the  shipment  at  the  rate  of  $5  per  100 
pounds,  plus  the  amount  of  freight,  47  cents.  This  request 
of  defendant  was  declined,  and  the  case  was  left  to  the  jury 
on  the  questions  whether  Mrs.  Russell  was  charged  with  the 
terms  of  the  returned  bill  of  lading  and  the  writing  thereon, 
and  whether  the  carter,  Hoffmeister,  had  apparent  au- 
thority to  agree  to  a  limitation  of  liability,  and  whether  there 
was  an  agreement  made  to  limit  liability. 

The  first  count  in  the  declaration  attributed  negligence  to 
the  defendant's  employees  in  the  carriage  and  transportation 
of  these  goods,  but  the  trial  judge  properly  held  that  this  was 
not  sustained  by  the  evidence,  and  charged  the  jury  that  they 
could  not  find  a  verdict  against  the  defendant  00  that  ground. 
That  it  is  lawful  for  a  carrier,  by  special  contract,  to 
limit  his  common-law  liability,  is  admittedly  the  general  rule 
in  this  country,  and  he  may  thereby  exempt  himself  from 
liability  for  any  loss  resulting  otherwise  than  by  the  negli- 
gence or  misfeasance  of  himself  or  his  servants.  That  a 
common  carrier  cannot,  by  contract,  secure  exemptions 
from  liability  for  losses  occasioned  by  its  negligence,  was  held 
in  Paul  V.  Pennsylvania  R.  Co.  (Supreme  Court,  Feb.  Term, 
1904)  57  Atl.  139.  Where  there  is  no  express  contract  lim- 
iting the  liability  of  the  carrier,  he  is  bound,  when  goods  are 
delivered  to  bim  for  transportation,  to  deliver  them,  unless 
prevented  by  the  act  of  God  or  other  cause  which  would  ex- 
cuse the  carrier  from  the  undertaking  of  insurance.  The 
question,  then,  arises  whether  there  was  any  contract  made 
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in  this  case  limitiag  the  liability  of  the  defendant,  which  is 
binding  on  the  plaintiff,  Mrs.  Russell.  The  burden  of  proof 
of  showing  such  a  limitation  of  liability  is  on  the  defendant 
company,  and,  being  in  derogation  of  common  right,  is  to  be 
construed  most  strongly  against  the  carrier,  s  Amer.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  336;  Ashmore  y.  Penna. 
Towning  &  Transp.  Co.,  28  N.  J.  Law,  180;  Hooper  v.  Wells, 
Fargo  &  Co.,  27  Cal.  11, 85  Am.  Dec.  211.  No  presumptions 
will  be  indulged  in  favor  of  exemptions  from  common- law 
liability.  While  it  is  competent  for  a  common  carrier  to  pro- 
vide by  contract  for  such  exemptions,  it  must  be  done  in  clear 
and  unambiguous  terms.  Edsall  v.  C.  &  A.  R.  &  Transp. 
Co.,  so  N.  Y.  661;  Babcock  v.  Lake  Shore  &  M.  S.  Ry.  Co., 
4Q  N.  y.  491 ;  iiEtna  Ins.  Co.  v.  Wheeler,  Id.  616;  6  Ency. 
Law  &  Procedure,  408.  It  will  be  conceded  that  the  only 
contract  limiting  the  liability  of  the  company  was  made  with 
one  Hoffmeister,  a  cartman  employed  by  the  Goldhagen  Stor- 
age Company,  to  carry  the  box  containing  the.  goods  to  the 
railroad.  The  instruction  to  have  the  goods  shipped  was 
from  Mrs.  Russell,  and  the  directions  in  her  letter  to  O.  E. 
Goldhagen  were  simply  to  send  a  box  marked  ^'Last  Box 
Packed"  to  M.  C.  Russell,  Rutherford,  N.  J.,  over  the  Erie 
Railroad.  Mr.  Goldhagen  did  not  go  personally  with  these 
goods,  but  delivered  them,  with  the  two  shipping  orders, 
which  he  had  filled  out  in  his  own  hand,  to  a  cartman — first 
to  one  Weisser,  who  turned  the  box  and  two  papers  over  to 
another  cartman  named  Hoffmeister.  The  evidence  is  ex- 
plicit that  no  instructions  were  given  to  the  carter  save  ''Take 
the  goods," ''Pay  the  freight."  He  was  given  the  money 
to  pay  the  freight,  and  to  bring  back  the  bill.  It  will  not  be 
disputed  that  the  doctrine  cited  by  the  plaintiff  in  error  that 
"a  consignor  who  sends  goods  to  the  depot  of  a  carrier  for 
shipment  by  an  agent  impliedly  authorizes  such  agent  to  make 
a  special  contract  with  the  carrier  as  to  the  carriage  of  the 
goods,  and  the  acceptance  by  such  agent  of  a  receipt  or  bill 
of  lading  containing  limitation  upon  the  liability  of  the  car- 
rier will  bind  his  principal/'  S  Am.  &  Eng.  Ency.  (2d  Ed.) 
p.  30S.  The  law  was  clearly  stated  by  the  trial  judge  in  his 
charge:  "The  ordinary  rule  is  that  a  person  intrusted  with 
goods  to  take  to  a  freight  ofiBce,  in  order  that  they  may  be 
shipped  by  the  railroad,  is  presumed  to  have  general  authority 
to  agree  with  the  railroad  company  as  to  the  terms  of  ship- 
ment; and  that  would  include  authority  to  make  a  reasonable 
agreement  limiting  the  liability  of  the  railroad  company  as 
an  insurer,  limiting  it  with  respect  to  the  valuation  of  the 
goods,  as  far  as  the  contact  goes.  So  that,  if  Goldhagen* 
or  the  Goldhagen  Storage  Company,  had  gone  with  the 
goods,  or  if  any  person  lawfully  authorized  by  the  Goldhagen 
Company  had  gone  with  the  goods,  without  any  limitation  of 
his  authority  appearing,  in  that  event  it  would  be  presumed 
that  he  had  a  right  to  make  the  contract  limiting  the  railroad 
company's  liability."    Notwithstanding  the  fact  that  there 
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ivere  no  other  instractions  given  to  the  carter,  Hoffmeister, 
than  above  mentioned,  the  railroad  company  contends  that 
the  cartman  had  authority  to  make,  in  behalf  of  the  plaintiff, 
a  contract  limiting  the  common-law  liability  of  the  defend- 
ant company.  6  Ency.  of  Law  and  Procedure,  p.  408,  as 
follows,  was  cited  in  support  of  this  contention:  ''One  who 
has  authority  to  ship  goods  for  another  has  thereby  implied 
authority  to  make  a  contract  for  their  shipment,  involving  a 
limitation  of  the  carrier's  liability.  Even  though  the  delivery 
of  the  goods  is  by  the  cartman  or  teamster,  if  by  the  usual 
course  of  business  between  the  shipper  and  the  carrier  it  is 
customary  for  the  cartman  or  teamster  to  accept  the  ship- 
ping contract,  valid  limitations  therein  limiting  the  carrier's 
liability  will  be  binding  on  the  shipper."  This  is  a  broad 
statement,  and  not  borne  out  by  the  examination  of  the 
cases  I  have  made.  It  will  be  noted,  however,  that  nothing 
appeared  in  the  testimony  in  this  case  showing  the  usual 
conrse  of  business  between  the  shipper  and  the  carrier,  or 
that  it  was  customary  for  the  cartman  or  teamster  to  accept 
the  shipping  contract ;  but  it  does  appear  from  the  evidence 
that  the  cartman  here  had  no  express  authority  to  agree  to  a 
limitation  of  liability.  An  instructive  case  (Nelson  v.  Hud- 
son River  R.  Co.,  48  N.  Y.  498)  from  the  Court  of  Appeals 
of  New  York  was  cited  by  both  the  plaintiff  and  defendant  in 
error;  by  the  former  because  it  seemed  tc  support  the 
authority  of  the  cartman  to  make  a  contract  limiting  liability, 
by  the  latter  because  the  enforcement  of  the  liability  was 
not  put  upon  the  ground  that  the  cartman  had  authority  to 
make  the  contract,  but  of  what  the  court  termed  ''a  most 
complete  and  unequivocal  ratification  of  the  contract  by  the 
consignor."  In  the  opinion  in  that  case  Earl,  J.,  said  (page 
510):  ''The  cartman  had  no  authority  to  make  this  con- 
tract. He  was  merely  the  servant  of  the  consignors  to  deliver 
this  box  to  the  railroad,  and  was  clothed  with  no  discretion 
to  act  for  them.  No  authority  could  be  implied  from  his 
character  or  business,  and  his  principals  were  near  at  hand, 
where  they  could  act  for  themselves.  But  he  assumed  to  act 
for  them,  and  to  do  what  they  were  iluthorized  to  do.  They 
were  notified  of  all  the  facts,  and  the  contract  made  by  him 
for  them  was  delivered  to  them.  They  were  informed,  if 
they  had  any  objection  to  the  contract  made  by  their  assumed 
agent,  they  should  notify  the  defendant  the  next  day.  They 
made  no  objection  and  expressed  no  dissatisfaction  with  the 
contract,  leaving  the  defendant's  agent  to  suppose  that  it  was 
satisfactory  to  them.  It  seems  to  me  these  facts  constitute  a 
most  emphatic  and  unequivocal  contract.  A  subsequent 
ratification,  with  knowledge  of  the  facts,  of  the  acts  of  the 
assumed  agent,  is  equivalent  to  an  original  authority,  and  as 
this  was  a  contract  which  the  consignors  would  have  deputed 
the  cartman  to  make  for  then),  it  must  be  treated  as  made 
by  them  in  person,  and  binding  on  the  plaintiff."    And  in 
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Seller  v.  The  Pacific,  i  Or.  409,  Fed.  Cas.  No.  12,644,  it  waff 
held  that  where  a  drayman  of  the  shipper,  on  the  delivery  to 
the  carrier  of  a  package,  takes  a  receipt  from  the  freicht 
clerk  of  the  ship  containing  the  words  ''not  accountable  for 
contents,*' this  of  itself  does  not  constitute  snch  an  agree- 
ment. It  is  mere  ex  parte  proposition  on  the  part  of  the  car- 
rier after  the  receipt  of  the  package,  and  to  exonerate  the 
carrier  there  must  be  direct  or  unequivocal  evidence  of  the 
assent  of  the  shipper.  I  am  clearly  of  opinion  that  no  au- 
thority was  disclosed  which  would  warrant  the  making  of 
any  contract  by  the  cartman  which  would  limit  the  liability 
of  the  railroad  company  as  common  carriers.  When  the 
Goldhagen  Storage  Company  sent  this  box  by  the  cartman 
to  the  railroad  station,  it  was  accompanied  by  a  complete 
shipping  order,  and  upon  what  principle  can  it  be  contended 
that  the  agent  of  the  railroad  company  had  the  right  to 
assume  that  the  cartman  had  authority  to  alter  or  modify 
the  terms  of  the  shipping  order?  It  seems  to  me  that  .the 
duty  of  the  agent  plainly  was  to  accept  the  goods  on  the 
terms  stated  in  the  order  or  refuse  them,  or  he  could,  as 
actually  was  done  here,  take  the  risk  of  subsequently  showing 
the  authority  of  the  cartman  to  change  the  terms  of  the  con- 
tract. The  railroad  company  was  notified  by  the  presentation 
of  this  shipping  order,  signed  by  the  storage  company,  that 
the  authority  of  the  cartman  was  in  no  sense  discretionary; 
that  it  was  of  the  simplest  kind,  and  consisted  merely  of  de^ 
livering  the  goods  and  inquiring  and  paying  the  amount  of 
freight;  and  there  was  no  authority  on  his  part  to  enter  into 
any  contract  so  important  as  the  exemption  of  the  railroad 
company  from  liability.  The  charge  of  the  trial  judge  on  the 
point  was  not  erroneous,  although  too  favorable  to  the  de- 
fendant. 

If,  however,  the  act  of  HofFmeister  was  subsequently  rat- 
ified by  the  Goldhagen  Storage  Company  or  Mrs.  Russell,  it 
is  binding  upon  Mrs.  Russell,  although  Hofimeister  was  not 
authorized  to  make  this  limitation,  and  although  he  was  not 
clothed  with  apparent  authority.  As  was  laid  down  in  Nelson 
V.  Hudson  River  R.  R.  Co.,  supra,  "A  subsequent  ratifica- 
tion, with  knowledge  of  the  facts,  of  the  acts  of  the  assumed 
agent,  is  equivalent  to  an  original  authority."  The  conten- 
tion of  the  plaintifi  in  error  was  that  there  was  acceptance 
and  ratification  by  Goldhagen,  plaintiff's  agent,  of  the  offer 
of  the  carrier  to  reduce  the  freight  rate  in  consideration 
of  the  limitation  of  liability  authorized  by  Mrs.  Russell. 
But  there  was  no  duty  in  the  Goldhagen  Storage  Com- 
pany on  the  return  of  the  carrier  with  the  bill  of  lading  to  see 
whether  the  railroad  company  had  accepted  the  goods  on  the 
terms  stated  in  the  shipping  order.  This,  I  think,  was  to  be 
assumed  in  the  absence  of  notice  to  the  contrary.  In  the 
case  of  Nelson  v.  Hudson  River  R.  Co.,  supra,  notice  was 
given  to  the  consignors  of  the  contract  made  for  them  by  the 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  S       705 

RuMell  V.  Erie  R.  Co 

cartmao,  and  they  were  given  nntil  the  next  day  to  object  to 
it  The  intention  of  a  carrier  to  limit  his  liability  as  insurer 
most  be  brought  home  to  the  shipper  by  a  clear  and  nnambig- 
nous  notice,  and,  as  stated  by  the  Supreme  Court  of  the  United 
,  States,  '^the  right  of  the  carrier,  then,  to  limit  his  liability  in 
the  shipment  of  goods,  has,  we  think,  never  been  doubted. 
But  admitting  the  right  thus  to  restrict  his  obligation,  it  by  no 
means  follows  that  he  can  do  it  by  any  act  of  his  own.  He  is 
in  the  exercise  of  a  sort  of  public  office,  and  he  has  public 
duties  to  perform  from  which  he  should  not  be  permitted  to 
exonerate  himself  without  the  assent  of  the  parties  concerned. 
And  this  is  not  to  be  supplied  or  inferred  from  a  general  no- 
tice to  the  public,  limiting  his  obligation,  which  may  or  may 
not  be  assented  to. "  N.J.  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  382,  12  L.  Ed.  465.  A  ratification  is  defined 
to  be  the  confirmation  of  a  previous  act  done  either  by  the 
party  himself  or  by  another.  It  is  the  confirmation  of  a 
voidable  act.  23  Am.  &  Eng.  Ency.  p.  889.  And  a  confir- 
mation necessarily  supposes  a  knowledge  of  the  thing  ratified. 
Blen  V.  Bear  River,  etc..  Mining  Co.,  20  Cal.  613,  81  Am. 
Dec.  132;  San  Diego,  etc.,  R.  Co.  v.  Pacific  Beach  Co.,  112 
Cal.  S3»  44  Psc.  333,  33  L.  R.  A.  788.  It  follows,  then,  that,  in 
order  to  constitute  a  ratification,  there  must  bean  acceptance 
of  the  results  of  the  act  with  an  intent  to  ratify  and  with  full 
knowledge  of  all  the  material  circumstances.  Ansonia  v. 
Cooper,  64  Con.  $44*  30  Atl.  760. 

The  insistment  of  the  railroad  company  is  that,  even  if  the 
cartman  had  no  lawful  authority  to  make  the  agreement  lim- 
iting the  company's  liability,  yet  the  receipt  of  the  bill  of 
lading  as  changed  by  Goldhagen,  without  objection,  was  an 
acceptance  of  the  company's  proposition,  and  likewise  the 
receipt  of  the  bill  of  lading  by  Mrs.  Russell,  without  objec- 
tion, was  an  acceptance  by  her  of  the  contract  therein  ex- 
pressed. In  other  words,  both  ratified  the  illegal  contract 
made  by  the  cartman.  But,  if  ratification  necessarily  sup- 
poses a  knowledge  of  the  thing  ratified,  and  Mr.  Goldhagen 
testified  that  he  noticed  no  alteration  in  the  bill  of  lading 
when  he  sent  it  to  Mrs.  Russell  on  its  return  to  him  by  the 
cartman,  and  as  no  notice  was  given  to  him  of  the  alteration 
there  could  have  been  no  ratification  on  his  part.  And  Mrs. 
Russell  certainly  could  not  have  been  held  to  ratify  it,  in  the 
absence  of  any  notice,  and  when  she  received  the  bill  of  lad- 
ing not  earlier  than  three  days  after  the  goods  were  shipped, 
and  too  late  to  recall  the  box. 

This  question  of  ratification  the  trial  judge  left  to  the  jury, 
and  the  following  parts  of  his  charge  relate  thereto:  ''Now, 
did  Mr.  Goldhagen  see  that  [referring  to  the  alterations  by 
the  company's  agent  in  the  bill  of  lading]  and  notice  it?  He 
testifies  not.  I  don't  know  anything  on  which  you  have  a  right 
to  believe  that  he  did  not  see  it,  and  notice  it  as  an  alteration  of 
the  contract,  and  therefore  the  question  is,  was  he  negligent 
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in  not  noticing:  it?  Would  a  reasonably  careful  man,  in  his 
situation,  have  noticed  it ;  noticed  it,  I  mean,  not  as  a  mere 
scratch  or  word  written  upon  the  paper,  but  as  an  intended 
alteration  of  the  contract  that  he  had  proposed  to  the  com- 
pany? That  is  the  point.  If  Mr.  Goldhagen  did  not  notice  ^ 
it,  then  comes  the  question  of  what  Mrs.  Russell  noticed.  It 
was  mailed— the  paper  was  mailed,  this  bill  of  lading — by 
Goldhagen  to  Mrs.  Russell,  and  reached  her  presumably  a 
day  or  two  after  the  24th  day  of  September,  two  or  three  days 
after  the  shipment,  as  I  understand  the  evidence.  Well,  the 
question  of  what  he.  as  a  reasonably  prudent  person,  ought  to 
do,  is  quite  different,  because,  you  see,  she  was  not  where  she 
could  easily  communicate  with  the  railroad,  and  not  as  well 
charged  with  the  circumstances  of  the  shipment  as  Mr.  Gold- 
hagen; but  at  any  rate  it  is  for  you  to  say  whether,  if  she 
had  been  reasonably  prudent,  she  would  or  would  not  have 
been  charged  with  this  notice."  Clearly,  so  far  as  the  plain- 
tiff in  error  is  concerned,  there  was  no  error  in  this  part 
of  the  charge.  The  criticism  only  to  be  made  is  that  it  is 
too  favorable  to  the  plaintiff  in  error. 

The  questions  of  the  authority  of  the  cartman  to  modify 
the  terms  of  the  contract,  and  of  the  notice  to  the  consignor 
of  such  alteration,  and  of  ratification,  having  been  found  by 
the  jury  in  favor  of  the  plaintiffs  below,  the  added  terms  to  the 
bill  of  lading,  describing  the  contents  of  the  box  as  '^H.  H. 
gds.,"  and  limiting  the  liability  to  %^  per  100  pounds,  become 
immaterial,  and  need  not  be  further  considered. 

I  find  no  error,  and  the  judgment  below  should  be  affirmed . 


CHICAGO  St  W.  I.  R.  CO.  v.  NEWELU 

(Supreme  Court  of  lUiaoU,  Oct.  24,  1904.) 

[72  N.  E.  Rep.  416.] 

Injury  to  Passenger— NeKligonce— Spaed  around  Curve.* 

Where  a  railroad  train  was  so  crowded  with  passengers  that  some  of 
them  were  standing  on  the  platform,  and  the  train  rounded  a  curve  at 
the  rate  of  25  or  30  miles  an  hour,  and  a  passenf^er  was  thrown  off,  in 
an  action  for  his  injuries  it  could  not  be  said  as  a  matter  of  law  that 
there  was  no  neglig^ence  in  so  operating^  the  train. 

Same— Contributory  Negligence— Riding  on  Platform.f 

Where  a  passenger  was  injured  by  being-  thrown  from  the  platform 
of  a  railroad  train  as  it  rounded  a  curve,  in  an  action  for  the  injuries, 
it  appearing*  that  neither  seats  nor  standing  room  in  the  cars  could  be 
conveniently  obtained,  it  was  a  question  for  the  jury  whether  plaintiff 
was  guilty  of  contributory  negligence. 

*See  foot-notes  appended  to  Fitch  v.  Mason  City  A.  C.  Lr.  Traction  Co. 
(Iowa),  12R.  R.  R.  451,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,451;  foot-notes 
appended  to  Rutledge  v.  New  Orleans  &  N.  E.  R.  Co.  (C.  C.  A.),  11  R. 
R.  R.  488,  34  Am.  A.  Eng.  R.  Cas.,  N.  S.,  488. 

f  See  foot-note  appended  to  Brunnchow  v.  Rhode  Island  Co.  (R.  I.),  12 
R.  R.  R.  512,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  512. 
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Same— Liability  for  Negligence  of  Lesaee.t 

A  railroad  company  holding^  a  franchise  and  riig^ht  to  operate  a  rail- 
way is  liable  to  passengers  injured  on  the  railway  by  the  neglig-ence  or 
wrongful  act  of  another  company  operating  the  same. 

Instructions. 
There  is  no  error  in  refusing  instructions  covered  by  those  given. 

€xpert  Testimony— Speed  of  Trains. 

Where  a  railroad  train  was  so  crowded  that  certain  passengers  could 
not  conveniently  obtain  seats  or  standing  room  inside  the  cars,  and 
when  the  train  rounded  a  curve  at  the  rate  of  25  or  30  miles  an  hour  a 
passenger  was  thrown  from  a  platform  and  injured,  in  an  action  for  the 
injuries  it  was  proper  to  sustain  an  objection  to  a  question  to  a  witness 
as  an  expert  as  to  whether  trains  could  t>e  operated  over  the  tracks 
where  the  accident  happened,  with  safety,  at  such  speed,  the  question 
t>eing  immaterial  under  the  facts. 

Evidence — Prior  Crowded  Condition  of  Car. 

It  was  not  error  to  permit  a  witness  to  testify  as  to  the  crowded  condi- 
tion of  the  train  at  a  point  several  blocks  distant,  it  appealing  that  the 
train  had  not  stopped  between  that  place  and  the  place  of  the  accident. 

Injury  to  Passenger— Negligence— Speed  around  Curve— Evidence- 
Ordinance. 
Where  a  railroad  train  was  so  crowded  that  passengers  could  not  con- 
veniently obtain  seats  or  standing  room  in  the  cars,  and  plaintiff,  while 
standing  on  the  platform,  was  thrown  therefrom  as  the  train  rounded  a 
curve  at  the  speed  of  from  25  to  30  miles  an  hour,  it  was  not  error  to 
exclude  an  ordinance  permitting  trains  to  run  35  miles  an  hour  at  the 
place  of  the  accident. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Thomas  Newell  against  the  Chicago  &  West  In- 
diana Railroad  Company.  From  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

G.  W.  Kretzinger,  for  appellant 
Proudfit  &  Lantz,  for  appellee. 

WILKIN,  J.  Appellee  recovered  a  $5,ooo  judgment 
against  appellant  in  the  superior  court  of  Cook  county  for 
personal  injuries,  and  that  judgment  has  been  affirmed  by 
the  Appellate  Court. 

It  was  alleged  in  the  several  counts  of  the  declaration  that 
the  defendant  owned  and'operated  a  certain  railroad,  and  had 
authorized  and  permitted  the  Chicago,  Indianapolis  &  Louis- 
ville Railway  Company  to  run  its  trains  over  the  same  for  the 
carriage  of  goods  and  passengers  for  reward;  that  the  plaintiff 
became  a  passenger  on  a  certain  train  belonging  to  the  latter 
company,  to  be  carried  from  Chicago  to  Monon  Park,  in  the 
state  of  Indiana,  for  a  certain  compensation;  that  it  failed  to 
furnish  him  a  seat  in  the  cars  of  its  train,  but  so  negligently 
crowded  the  train  with  passengers  that  he,  using  due  care  in 
that  regard,  was  obliged  to  stand  upon  the  platform  of  one  of 
the  cars;  that  the  train  was  so  carelessly,  negligently,  and  reck- 
lessly managed  and  run  over  and  upon  a  certain    curve  on  a 

tSee  foot-note  appended  to  Muntz  i/.  Algiers  A  6.  Ry.  Co.  (Lra.),  12 
R.  R.  R.  552,  35  Am.  A  Eng.  R.  Cas.,  N.  8.,  552. 
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rough  part  of  said  road  that  ''the  car  upon  which  the  plaintiff 
was  riding  was  violently  swayed  from  side  to  side  and  jerked 
and  jolted,  and  the  plaintifi,  in  the  exercise  of  due  care,  was 
with  great  force  and  violence  thrown  from  said  car  and  sus- 
tained the  injuries  complained  of/'  The  defendant  filed  a  plea 
of  the  general  issue,  and  also  a  special  plea  setting  up  the  leas- 
ing of  the  road  to  the  said  Chicago,  Indianapolis  &  Louisville 
Railway  Company,  and  averring  its  nonliability  for  the  negli* 
gence  and  torts  of  said  lessee;  but  the  court  sustained  a  gen- 
eral demurrer  to  such  special  plea,  and  the  defendant  elected 
to  stand  by  the  same.  A  replication  being  filed  to  the  plea  of 
not  guilty,  the  case  was  tried  before  a  jury,  with  the  result 
above  stated. 

The  errors  of  law  assigned  zpon  the  record  which  are  relied 
upon  fox  a  reversal  of  the  judgment  below  are,  first,  that  the 
trial  court  erred  in  refusing  to  give  the  peremptory  instruc- 
tion to  the  jury  to  find  for  the  defendant;  second,  the  refusal 
to  give  certain  instructions  asked  by  the  defendant  upon  the 
submissionof  the  case  to  the  jury;  third,  the  giving  of  the  fifth 
instruction  on  behalf  of  the  plaintiff;  and,  sixth,  the  improper 
exclusion  and  admission  of  testimony. 

Under  the  first  assignment  of  error  it  is  insisted  that  the 
evidence  wholly  failed  to  show  negligence  upon  the  part  of 
the  defendant  and  due  care  by  the  plaintifi,  as  alleged  in  the 
declaration;  that  there  is  an  absence  of  evidence  in  the 
record  tending  to  show  that  the  appellant  was  the  owner  of 
the  track  at  the  place  of  the  injury;  and  that,  as  a  matter 
of  law,  it  is  not  liable  for  the  negligent  acts  of  its  lessee. 

A  committee  of  Orangemen  had  arranged  with  the  com- 
pany for  four  trains  to  be  run  from  Chicago  to  Cedar  Lake, 
at  which  place  that  society  held  a  picnic  on  the  12th  day  of 
July,  1899.  The  trains  were  to  leave  Chicago  at  different 
hours  during  the  morning  and  afternoon — one  at  about  the 
hour  of  10  o'clock  a.  m.  Appellee,  with  a  proper  ticket, 
boarded  that  train  at  the  station  in  Chicago,  and,  according: 
to  his  own  testimony,  sought  a  seat  in  each  of  the  several 
cars,  passing  from  the  rear  to  the  front  of  the  train,  and  find- 
ing the  seats  all  occupied  and  the  aisles  filled  with  passen- 
gers standing.  Upon  his  arrival  on  the  platform  of  the  first 
car  he  was  unable  to  get  back  into  the  car  because  of  the 
crowded  condition,  and  the  train  started  and  he  was  com- 
pelled to  ride  in  that  position.  Other  testimony  tends  to 
corroborate  his  statement.  At  Seventy-Ninth  street,  in  the 
city  of  Chicago,  the  railroad  track  upon  which  the  train  was 
running  makes  a  sharp  curve,  and  the  testimony  shows  that 
the  train  ran  around  that  curve  at  so  rapid  a  rate  of  speed  as 
to  throw  the  plaintifi  and  another  passenger  ofi  of  the  plat- 
form upon  which  they  were  to  the  ground,  and  to  throw 
many  of  those  who  were  standing  in  the  aisles  ofi  their  feet 
and  others  ofi  the  seats.  The  plaintiff  was  seriously  injured, 
and  the  other  passenger  thrown  to  the  ground  and  killed. 
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Under  this  state  of  facts — which,  to  say  the  least,  the  evi- 
dence fairly  tended  to  establish — it  cannot  be  seriously  con- 
tended that  the  railroad  company  operating  the  train  was  not 
guilty  of  the  negligence  complained  of  in  the  declaration. 
There  is  evidence  tending  to  show  that  as  the  train  rounded 
the  curve  it  was  going  at  the  rate  of  35  or  30  miles  an  hour. 
Necessarily,  the  rapid  rate  of  speed  and  the  curve  in  the 
track  exposed  those  persons  standing  on  the  platforms  to 
danger  of  being  thrown  from  the  train.  It  cannot  certainly 
be  said,  as  a  matter  of  law,  that  there  was  no  negligence  in 
thus  operating  the  train.  Ordinarily,  it  is  prima  facie  evi- 
dence of  negMgence  for  a  passenger  to  stand  or  ride  uoon  the 
platform  of  a  moving  railway  train;  but  where,  as  the  evi- 
dence tends  to  show  in  this  case,  neither  seats  nor  standing 
room  in  the  cars  could  be  conveniently  obtained,  it  became  a 
question  of  fact  for  the  jury  whether  the  plaintiff  was  guilty 
of  contributory  negligence  b^  being  upon  the  platform  from 
which  he  fell.  It  is  only  when  the  inference  of  negligence 
necessarily  results  from  the  statement  of  facts  that  the  court 
can  properly  instruct  the  jury  that  such  facts  establish  negli- 
gence as  a  matter  of  law.  Standing  or  sitting  upon  the  plat- 
form or  steps  of  a  railway  car  when  the  train  is  in  motion, 
although  it  may  be  prima  facie  evidence  of  negligence,  is  not, 
under  all  circumstances,  negligence  per  se  and  as  a  mattei 
of  law.  Chicago  &  Alton  Railroad  Co.  v.  Fisher,  141  111. 
€14,  31  N.  E.  406,  and  authorities  cited. 

We  think  the  evidence  proved  the  ownership  of  the  railroad 
by  the  appellant,  and,  in  fact,  the  defense  that  it  was  not  lia- 
ble for  the  negligence  of  its  lessee  assumes  and  admits  that 
iact.  That  a  railway  company  holding  a  franchnise  and  right 
to  operate  the  railway  is  liable  to  passengers  injured  on  such 
railway  by  the  negligence  or  wrongful  act  of  another  com- 
pany operating  the  same  has  been  decided  by  this  court,  in 
principle  at  least,  since  the  case  of  Lesher  v.  Wabash  Navi- 
gation Co.,  14  111.  85,  56  Am.  Dec.  494.  In  Peoria  &  Rock 
Island  Railroad  Co.  v.  Lane,  83  111.  448,  we  said  (page 
449):  ''It  is  first  urged  that  appellant  is  not  liable  for  the 
negligence  or  mismanagement  of  the  employees  of  that  com- 
pany whilst  running  on  their  tracks;  that  the  Rockford,  Rock 
Island  &  St.  Louis  Company  are  alone  liable  for  their  negli- 
gence. There  is  no  doubt  but  they  are  liable  for  their  own 
acts,  and  some  courts  have  held  that  the  company  owning 
a  road  is  not  liable  for  the  negligence  of  their  lessees,  or  of 
other  roads  using  their  tracks  by  arrangement  or  consent;  but 
this  court  has  repeatedly  held  that  a  company  holding  the 
franchise  and  exclusive  right  to  operate  a  road  must  so  use  it 
as  not  to  endanger  passengers  or  property,  whether  the  use 
be  by  themselves  or  others  they  may  permit  to  use  the  road, 
and  that  if  they  permit  another  company  to  run  their  trains  on 
and  over  their  tracks,  and  injury  grows  out  of  negligence  of  the 
use  of  the  road  thus  authorized,  the  company  owning  the  road 
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and  franchise  will  also  be  liable."  Pennsylvania  Co.  v.  Ellett, 
132  111.  654,  24  N.  E.  $59;  Chicago  &  Erie  Railroad  Co.  v. 
Meech,  163  111.  305,  45  N.  E.  290;  Chicago  &  Western  Indiana 
Railroad  Co.  v.  Doan,  195  III.  168,  62  N.  E.  826;  West  Chi- 
cago Street  Railroad  Co.  v.  Horne»  197  111.  250,  64  N.  E.  331. 
We  are  still  of  the  opinion  that  the  doctrine  announced  in 
those  cases  is  well  supported  by  both  reason  and   authority. 

The  evidence  fairly  tended  to  support  the  plaintifi's  cause 
of  action  as  alleged  in  his  declaration,  and  the  court  therefore 
properly  refused  to  take  it  from  the  jury. 

The  instructions  which  the  court  refused  to  give  upon  the 
request  of  the  defendant  all  related  to  the  question  of  the 
plaintifi's  want  of  due  care»  and  in  various  ways  called 
the  attention  of  the  jury  to  the  fact  that  he  was  riding  upon 
ihe  platform  at  the  time  of  his  injury.  All  that  was  stated  in 
either  of  them  proper  to  be  given  to  the  jury  was  contained  ia 
the  first,  second,  third,  sixth,  and  ninth  instructions  given 
at  the  request  of  the  defendant.  Those  refused  were  there- 
fore properly  rejected. 

The  fifth  instruction  given  on  behalf  of  plaintifi  stated  a 
correct  principle  of  law  applicable  to  the  case.  It  was  based 
on  the  rule,  heretofore  referred  to,  which  makes  the  owner  of 
a  railroad  liable  for  the  negligent  operation  of  trains  upon  it 
by  its  lessees.  As  a  whole,  the  instruction  is  in  conformity 
with  the  decision  in  Pennsylvania  Co.  v.  Ellett,  supra. 

The  defendant  introduced  an  expert  witness,  who  was  asked 
to  give  his  opinion  whether  trains  could  be  operated  over  the 
tracks  where  the  accident  happened,  with  safety,  at  the  speed 
of  25  or  30  miles  an  hour,  to  which  an  objection  was  sus- 
tained. The  question  called  for  the  statement  of  an  imma- 
terial fact  as  applied  to  the  case.  The  material  question 
was  not  whether  trains  could  be  operated  over  the  track  at 
the  rate  of  25  or  30  miles  an  hour,  but  whether  or  not  this 
particular  train  was  properly  operated  in  view  of  all  the  facta 
and  circumstances  surrounding  it. 

Two  witnesses  were  permitted  to  testify  as  to  the  crowded 
condition  of  the  train  at  Archer  avenue,  a  point  several 
blocks  distant  from  the  place  of  the  accident,  and  this,  it  is 
contended,  was  error.  The  evidence  clearly  showed  that  the 
train  was  not  stopped  between  Archer  avenue  and  the  place 
of  the  injury.  Therefore  evidence  of  the  condition  at  Archer 
avenue  proved  the  condition  at  Seventy-Ninth  street. 

The  defendant  also  complains  of  the  refusal  of  the  trial 
court  to  permit  it  to  introduce  ordinances  of  the  city  of  Chi- 
<:ago  which  permitted  trains  to  run  35  miles  an  hour  at  the 
place  of  the  accident,  and  also  in  allowing  the  plaintifi  to 
offer  evidence  to  the  effect  that  parties  on  the  train  com- 
plained as  to  the  crowded  condition  of  the  train,  without 
showing  that  the  person  to  whom  the  complaint  was  made  was 
an  agent  or  officer  of  the  company.  The  ordinances  were 
eleirly     irrelevant.     They     did     not     authorise,     or    pre- 
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tend  to  aatbonze,  the  compaDy  to  commit  an  act  of 
negligence  in  running  its  train  at  the  permitted  rate 
of  speed.  The  evidence  does  show  that  the  complaint 
as  to  the  crowded  condition  of  the  train  was  made  to  one 
of  theo£Bcials  with  whom  the  arrangement  for  transportation 
was  made.  Even  if  that  testimony  had  been  improperly  ad- 
mitted, the  error  would  not  justify  a  reversal  of  the  judg- 
ment below. 

Other  questions  are  raised  in  the  case,  which  we  have  con- 
sidered, but  do  not  regard  as  of  sufficient  importance  to  require 
particular  notice.     The  judgment  of  the  Appellate  Court  will 
be  affirmed. 
Judgment  affirmed. 


KIRCHNER  V.  OIL  CITY  ST.  RY.  CO. 

(Supreme  Court  of  Penaajlvania,  Dec.  4, 1904.) 

[59  Atl.  Rep.  270.] 

Passengers— Contributory  Negligence — Standing  on  Platform.* 

To  stand  on  the  platform  of  an  electric  car  in  motion,  when  there  is 
room  inside,  is  negligence  per  se. 

Same — Same— Same — Minors. 

A  boy  15  years  old,  who  stands  on  the  platform  of  a  moving  electric 
car,  there  being  room  inside,  and  he  being  of  sufficient  intelligence  to 
ride  on  the  same,  in  going  to  and  from  his  work,  is  guilty  of  contribu- 
tory negligence,  preventing  recovery  for  injuries  received,  caused 
thereby. 

Appeal  from  Court  of  Common  Pleas,  Vernango  County. 

Action  by  Danial  F.  Kirchner,  by  his  next  friend,  Anthony 
Kirchner,  against  the  Oil  City  Street  Railway  Company. 
From  an  order  refusing  to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

The  trial  judge,  on  a  motion  to  take  off  the  nonsuit,  filed 
an  opinion  in  part  as  follows: 

"What  is  the  evidence  as  to  the  capacity  or  want  of  capacity 
in  Daniel  F.  Kirchner?  Dr.  Coulter  says  that  'the  boy  was 
a  good  patient  He  observed  instructions  caretully,  and  did 
as  he  was  told.  *  *  *  ]  had  full  confidence  in  the  boy 
to  not  run  and  jump,  and  felt  safe  in  discharging  the  boy  at 
that  time.'  'Did  you  find  the  boy  apt  and  intelligent  and 
bright — able  to  understand  your  instructions?'  'Yes,  sir;  I 
think  he  is  quite  a  bright  little  boy.'  The  father  says  that 
before  the  injury  the  boy  used  to  go  with  him  right  along  and 
assist  about  the  oil  wells,  which  the  father  was  pumping, 
but  that  the  boy  was  not  as  bright  as  a  boy  of  his  age  ought 
to  be,  and  that  he  couldn't  tell  what  time  it  was  by  a  watch; 
that  he  never  heard  any  complaints  from  any  one  for  whom 

*See  foot-note  appended  to  Brunnchow  v,  Rhode  Island  Co.  (R.  I.), 
12  R.  R.  R.  512,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  512. 
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the  boy  worked,  and  that  the  boy  brought  his  money  home ; 
knew  when  he  (^ot  his  money  and  got  the  right  amonnt.  and 
that  he  (the  witness)  never  told  any  of  the  persons  for  whom 
the  boy  worked  that  he  was  dull;  that  he  got  along  all  right  at 
school,  but  not  as  fast  as  he  thought  he  should.  The  mother 
says  that  she  does  not  think  that  he  is  as  bright  as  some  of 
the  boys  she  has;  that  it  is  hard  to  make  him  learn;  that  she 
doesn't  think  he  knows  anything  about  care.  On  cross-exam- 
ination she  says  that  he  can  read  and  write,  but  don't  pick  up 
and  learn  like  other  boys;  seems  as  though  he  couldn't  get 
along  as  fast  as  other  boys;  couldn't  keep  up  with  his  classes, 
but  says  she  can't  tell  in  what  way  he  isn't  as  bright  as  the 
general  run  of  boys.  Aside  from  this,  it  appears  from  the  evi- 
dence of  the  boy  that  prior  to  the  time  of  his  injury  he  worked 
for  a  Mrs.  Hunt  in  Oil  City,  and  worked  for  a  dairy  company 
about  a  year  and  a  half,  delivering  milk  and  butter  to  custo- 
mers, collecting  money,  and  getting  $3. 50  per  week  and  board- 
ing for  his  services.  The  mother  further  says  that  he  went 
to  work  at  Siverly  when  he  was  seven  years  old,  and  worked 
for  about  a  year  or  a  year  and  a  half  before  h^  went  to  work 
for  the  dairy." 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  THOMPSON,  JJ. 

A.  R.  Osmer,  J.  H.  Osmer,  and   N.  F.  Osmer,   for  appel- 
lant. 
William  J.  Breene  and  Edmond  C.  Breene,  for  appellee. 

PER  CURIAM.  Standing  on  the  platform  of  an  electric 
car  in  motion,  when  there  is  room  inside,  is  negligence  per 
se.  Thane  v.  Scranton  Traction  Co.,  191  Pa.  249,  43  Atl. 
136,  71  Am.  St.  Rep.  767;  Woodrofie  v.  Roxborough,  etc., 
Ry.  Co.,  201  Pa.  521,  51  Atl.  324,  88  Am.  St.  Rep.  827. 

An  infant  over  the  age  of  14  is  presumed  to  have  capacity 
to  be  sensible  of  danger,  and  this  presumption  can  only  be 
overcome  by  clear  and  positive  evidence  of  want  of  the 
capacity  usual  in  persons  of  that  age.  Nagle  v.  Allegheny 
Valley  R.  Co.,  88  Pa.  3S,  32  Am.  Rep.  413;  Kehler  v. 
Schwenk,  144  Pa.  348,  22  Atl.  910,  13  L.  R.  A.  374*  ^7 
Am.  St.  Rep.  633.  In  the  case  of  the  plaintiff,  a  boy  over 
fifteen  years  of  age,  of  intelligence  and  capacity  enough  to 
be  sent  out  to  earn  his  living  in  outside  employment,  and  to 
go  from  and  to  his  home  in  the  cars,  the  evidence  of  want 
of  capacity  should  be  very  clear  indeed  to  absolve  him  from 
the  rule  as  to  negligence  in  riding  on  the  platform.  The 
evidence  produced  fell  far  short  ojf  the  required  standard. 

Judgment  affirmed. 
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ST.  LOUIS,  I.  M.  A  S.  RY.  CO.  ».  COOLIDGE. 

(Supreme  Court  of  Arkansas,  Nov.  19,  1904.) 

[83  S.  W.  Rep.  333.] 

ConnactingCarriers— Delay— Liability  of  Initial  Carrier.* 

Recovery  may  be  had  of  the  initial  carrier  for  injury  to  perishable 
goods,  shipped  over  connecting  lines,  caused  by  negligent  delay  in  trans- 
portation, though  each  carrier  was  guilty  of  such  delay  ;  there  being  no 
evidence  that  the  damages  were  caused  solely  by  the  delay  of  the  subse- 
quent carriers. 

Loss  of  Goods— Damages— Validity  of  Stipulation.! 

Stipulation  in  a  bill  of  lading  that,  in  case  of  loss  of  the  goods  shipped, 
the  measure  of  damages  shall  be  their  value  at  the  point  of  shipment, 
instead  of  at  their  destination,  is  void,  in  the  absence  of  consideration 
therefor. 

Appeal  from  Circuit  Court,  Phillips  County;  Hauce  N. 
Hutton,  Judge. 

Actioo  by  Henry  E.  Coolidge  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendiant  appeals.     Affirmed. 

Dodge  &  Johnson,  for  appellant. 

E.  C.  Hornor  and  Rose,  Hemingway  &  Rose,  for  appellee. 

HILL,  C.  J.  The  evidence  fairly  establishes  these  facts: 
On  the  evening  of  June  lo,  1896,  Coolidge  delivered  at 
Lexa,  Ark.,  a  car  of  potatoes,  in  good  order,  to  appellant 
railroad,  for  shipment  over  its  line  to  St.  Louis,  and  thence 
by  connecting  carriers  to  the  consignee  in  Chicago.  The 
time  which  should  have  been  consumed  in  the  trip  was  2  days, 
of  which  8  hours  should  be  allowed  the  Chicago  &  Alton 
Railway,  the  connecting  carrier  at  St.  Louis,  to  deliver  in 
Chicago.  The  time  actually  consumed  was  about  65  hours,  in- 
stead of  40,  from  Lexa  to  St.  Louis,  and  about  15,  instead  of 
8,  from  St.  Louis  to  Chicago,  and  then  about  a  day  lost  in 
Chicago  in  delivery  after  arrival.  The  car  while  in  appellant's 
control  took  a  side  trip  from  Wynne  to  Memphis  and  return, 
which  the  evidence  shows  contributed  to  the  delay,  although 
contended  otherwise  by  the  appellant.  The  potatoes  were 
heated  and  rotten  when  delivered  to  the  consignee,  who  lost 
a  sale  at  7$  cents  per  bushel  on  account  cf  this  condition. 
That  price  was  the  fair  market  price  at  Chicago  at  the  time 
they  should  have  arrived.  The  consignee  put  men  into  the 
car,  and  saved  what  he  could  from  the  lot,  and  peddled  out 
the  salable  potatoes,  realizing  $97  for  the  car  load.  This  suit 
is  for  what  they  would  have  brought,  had  it  not  been  for  this 
damage  to  them.  They  cost  at  Lexa  30  cents  per  bushel,  and 
were  then  properly  packed  into  the  car.     There  was  no  evi- 

*See  foot-note  appended  to  Johnson  v,  Toledo,  S.  A  M.  Ry.  Co.  (Mich.), 
8R.  R.  R.  137,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  137. 

tSee  foot-notes  appended  to  Lake  Erie  A  W.  R.  Co.  v.  Holland  (Ind.), 
9  R.  R.  R.  735,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  735. 
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dence  of  the  condition  of  the  potatoes  from  the  time  they 
left  Lexa  in  good  order  till  they  reached  the  consignee  rotten 
and  heated.  There  is  evidence  that  delay  in  transportation 
of  potatoes  at  that  season  of  the  year  causes  them  to  heat 
and  rot,  and  that  the  weather  was  very  warm,  and  that  the 
time  consumed  in  the  unnecessary  trip  from  Wynne  to 
Memphis  and  return  would  increase  the  likelihood  of  damage 
to  the  potatoes. 

I.  In  the  absence  of  evidence  locating  the  damage  to  goods 
in  transit  over  several  connecting  lines,  a  prima  facie  pre^ 
sumption  arises  that  the  last  carrier  is  the  negligent  one. 
St.  Louis  Southwestern  Ry.  v  Birdwell  (Ark.)  82  S.  W.  835; 
Moore  V.  Ry.  (Mass.)  53  N.  E.  816,  73  Am.  St.  Rep.  298;  Cote 
V.  Ry.  (Mass.)  65  N.  E.  400;  Faison  v.  Ry.,  69  Miss.  569^ 
13  South.  37,  30  Am.  St.  Rep.  577;  Ry.  v.  Harris,  26  Fla. 
148,  7  South.  544,  23  Am.  St.  Rep.  551;  Ry.  v.  Brown  (Tex. 
Civ.  App.)  37  S.  W.  785;  Ry.  V.  Edlofl  (Tex.  Sup.)  34  S.  W. 
414;  Laughlin  v.  Ry.,  28  Wis.  204,  9  Am.  Rep.  493;  Smith 
v.  Ry.,  43  Barb.  225.  When  the  initial  carrier  receives  the 
goods  in  good  order,  the  law  presumes  each  successive  car- 
rier intermediate  between  the  initial  and  last  carrier  receives 
them  in  good  order;  and  this  presupiption  working  tbrongh 
to  the  last  carrier,  who  delivers  them  in  bad  order,  leaves  the 
responsibility  upon  him,  unless  he  can  show  as  evidence 
that  the  damage  occurred  prior  to  his  receiving  them.  Ry. 
V.  Jones,  100  Ala.  263,  14  South.  114;  Ry.  v.  Harris,  26  Fla. 
148,  7  South.  ^44,  23  Am.  St.  Rep.  551;  Hutchinson  on  Car- 
riers, §  761;  6  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  752.  All  of 
these  authorities  declare  this  presumption  only  arises  in  the 
absence  of  evidence,  and  its  purpose  is  to  cast  the  burden  of 
proof  upon  the  party  having  the  knowledge  or  means  of 
knowledge  to  ascertain  the  truth.  The  appellant  invokes  the 
presumption  as  a  defense  here.  If  the  evidence  is  sufficient 
to  show  negligence  in  the  appellant,  as  the  initial  carrier, 
which  caused  the  injury,  then  the  presumption  is  overcome. 
The  difficulty  in  this  case  is  in  determining  whether  the  in- 
jury was  caused  by  the  delay  of  the  initial  or  the  last  carrier, 
or  both.  The  Georgia  court  announced  this  rule  in  regard 
to  perishable  goods:  '^ Unreasonable  delay  in  forwarding 
fruit  would  be  negligence,  because  prolonging  the  time 
within  which,  by  the  operation  of  natural  laws,  decay  will  be 
produced,  and  therefore  such  negligence  would  contribute  to 
causing  the  damage.''  Forrester  v.  Ry.,  92  Ga.  699,  19  S. 
E.  811.  In  a  Massachusetts  case  where  a  carrier  contracted 
to  deliver  apples  to  a  connecting  carrier  by  a  6xed  time,  and 
negligently  delayed  delivering  them,  and  they  froze  in  the 
possession  of  the  connecting  carrier,  the  court  said:  ''If  the 
freezing  had  occurred  on  defendant's  line,  it  cannot  be 
doubted  that  the  law  would  regard  the  delay  as  the  proxi- 
mate cause  of  the  damage.  It  is  none  the  less  so  because  it 
happened   on    a    connecting    line.     The    damage    was    not 
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caused  by  any  extraordinary  event  subsequently  occurring, 
but  was  caused  by  the  event  which  was,  according  to  common 
experience,  naturally  and  reasonably  to  be  expected — a 
change  of  temperature."  Fox  v.  Ry.,  148  Mass.  220,  19  N. 
£•  222,  I  L.  R.  A.  702.  In  the  absence  of  a  contract  fixing 
the  time  for  delivery  to  the  connecting  carrier,  the  law  fixes 
a  reasonable  time;  and  what  is  a  reasonable  time  must  be 
determined  from  the  length  of  the  journey,  the  usual  time, 
the  weather,  the  nature  of  goods  transported,  etc.  Hutchin- 
son on  carriers,  §  329. 

Under  these  authorities,  which  are  consonant  to  reason 
and  justice,  the  evidence  is  sufficient  to  hold  the  initial  carrier 
was  guilty  of  a  negligent  act — the  delay  in  transportation  of 
this  class  of  goods  in  the  season  when  weather  conditions 
naturally  prodnce  delay — which  caused,  in  whole  or  in 
part,  the  condition  in  whicb  they  reached  the  consignee.  It 
is  evident  that  the  last  carrier  was  equally  or  more  negligent 
than  the  initial  carrier,  but  that  does  not  change  the  rule, 
and  merely  renders  each  or  both  liable,  when  the  act  of 
either  is  an  efficient  and  proximate  cause  of  the  in- 
jury. ''This  rule  obtains,  although  it  is  impossible 
to  determine  in  what  proportion  each  of  the  wrongdoers  con- 
tributed to  the  injury,  although  the  act  alone  of  the  party 
sued  might  have  caused  the  entire  injury,  and  although,  if  his 
acts  had  not  concurred  in  producing  the  wrong,  the  same 
damages  would  have  resulted  from  the  act  of  the  other.'* 
I  Thompson  on  Negligence,  §  76.  This  court,  in  City  Electric 
St.  Ry.  V.  Conery,  61  Ark.  381,  33  S.  W.  426,  31  L.  R.  A. 
570,  54  Am.  St.  Rep.  262,  announced  this  rule,  as  stated  in 
the  syllabus:  ''The  concurring  negligence  of  two  parties 
makes  both  liable  to  a  third  party  injured  thereby,  if  the  in- 
jury would  not  have  occurred  from  the  negligence  of  one  of 
them  only."  It  is  impossible  from  this  evidence,  and  likely 
from  any  evidence,  to  ascertain  that  the  injury  was  caused 
solely  by  one  of  the  carriers;  and,  finding  both  guilty  of  an 
efficient  and  proximate  cause  therefor,  either  or  both  must 
be  held,  unless  the  party  guilty  of  such  negligence  can  show 
and  does  show  that  its  negligence  did  not  produce,  in  whole 
or  in  part,  that  result  which  follows  naturally  and  proximately 
from  the  negligent  act. 

2.  The  appellant  claims  the  verdict  is  excessive.  That 
depends  on  the  measure  of  damages.  Shall  it  be  taken  to 
be  at  Chicago  at  the  time  the  goods  were  due  there,  or  shall 
it  be  controlled  by  the  bill  of  lading,  which  stipulates  that 
the  value  of  the  same  at  point  of  shipment  shall  determine 
the  measure  in  the  event  of  loss  of  the  goods. ^  Conceding, 
without  deciding,  that  loss  of  goods  includes  loss  in  value, 
does  the  contract  control?  It  cannot  be  disputed  that,  in  the 
absence  of  this  contract,  the  legal  liability  would  be  for  the 
price  at  Chicago  at  the  time  the  potatoes  were  due  there. 
Ry.  V.  Mudford,  48  Ark.  502,  3  S.  W.   814;  Ry.  v.  Phelps,  46 
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Ark.  485;  Ry.  v  Johnson,  85  Ga.  497,  11  S.  E.  809;  Fox  v. 
Ry.,  148  MaBS.  220,  19  N.  E.  222,  i  L.  R.  A.  ^^02;  Hntcbin- 
son  on  Caniers,  §  767;  Ray  on  Imposed  Duties  of  Freight 
Carriers,  p.  1036.  Contracts  restricting  the4iabilit]es  imposed 
on  carriers  by  law  are  only  valid  where  fair  and  reasonable, 
and  upon  a  consideration— usually  a  reduced  rate  of  freight 
in  consideration  of  the  release  from  given  legal  liabilities. 
Ry.  V.  Cravens,  57  Ark.  112,  20  S.  W.  803,  18  L,  R.  A.  527,  38 
Am.  St.  Rep.  230;  Ry.  v.  Spanc,  57  Ark.  127,  20  S.  W.  914, 
This  rule  is  applied  to  contracts  fixing  a  given  value  in  case 
of  loss.  Ry.  V.  Lesser,  46  Ark.  236;  Ry.  v.  Weakley,  50  Ark. 
397.  8  S.  W.  134,  7  Am.  St.  Rep.  104;  Zoucb  v.  Ry.  (W.  Va.) 
IS  S.  E.  185,  17  L.  R.  A.  116;  Ray  on  Imposed  Duties  of 
Freight  Carriers,  §  13.  These  principals  and  authorities 
control,  and  without  a  consideration  this  clause  of  the  con- 
tract is  void.  Applying  the  Chicago  price  at  the  measure, 
deducting  the  $97  for  the  damaged  goods,  allowing  6  per 
cent,  interest  from  date  of  due  delivery,  and  the  verdict  is  a 
trifle  less  than  it  might  be. 
The  judgment  is  affirmed. 


O'REILLY  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Court  of  Appeals  of  New  York,  Nov.  29, 1904.) 

[72  N.  E.  Rep.  517.] 

Surface  Railroads— Leased  Lines— Transfers. 

Where  a  street  surface  railroad  is  operated  under  the  railroad  law 
(Laws  1890,  p.  1062,  c.  565,  as  amended  by  Laws  1892,  p.  1382,  c.  676), 
and  leases  other  roads  which  intersect  with  its  own  road,  the  lessee 
must,  under  section  104,  c.  676,  p.  1406,  Laws  1892,  carry  any  passenger 
desiring  to  make  one  continuous  trip  to  any  portion  of  any  railroad 
embraced  in  such  contract  for  a  sing'le  fare. 

Appeal  from  Supreme  Court,  Apellate  Division,  Second 
Department. 

Action  by  Luke  O'Reilly  against  the  Brooklyn  Heights 
Railroad  Company.  From  a  judgment  of  the  Appellate  Di- 
vision (  89  N.  Y.  Supp.  41)  affirming  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Charles  A.  Collin,  William  F.  Sheehan,  and  John  L.  Wells, 
for  appellant. 
Louis  Ehrenberg,  for  respondent. 

PER  CURIAM.  The  plaintifi  was  a  passenc:er  upon  the 
Vapderbilt  Avenue  Line  of  the  Nassau  Electric  Railroad 
Company,  and  had  paid  his  fare  of  five  cents.  He  demanded 
a  transfer  ticket  over  the  Brooklyn  City  Railroad  Company's 
line  from  its  intersection  with  the  Vanderbilt  Avenue  Line, 
in  the  city  of  Brooklyn,  which  was  refused,  and  this  action 
was  brought  to  recover  the   penalty  given  by  the  statute 
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therefor.  The  history  of  the  legislation  upon  the  subject  and 
at  the  construction  of  the  various  enactments  pertaining 
thereto  are  covered  by  our  opinion  in  the  case  of  Griffin  v. 
Interurban  Street  Railway  Company,  179  N,  Y.  438,  72  N.  E. 
513.  That  opinion  covers  all  of  the  points  involved 
herein,  with  one  exception.  It  is  now  contended  on  behalf 
of  the  appellant  that  the  Brooklyn  City  Railroad  Company, 
over  which  the  plaintiff  demanded  a  transfer,  was  not  a  rail- 
road ''embraced  in  such  contract"  of  the  defendant  com- 
pany, within  the  meaning  of  section  104  of  the  railroad  law 
(Laws  1890,  p.  1 1 14,  c.  565,  as  amended  by  Laws  1892,  p. 
1406,  c.  676).  The  defendant,  the  Brooklyn  Heights  Railroad 
Company,  was  operating  the  Brooklyn  City  Railroad  and  the 
Vanderbilt  Avenue  Line  of  the  Nassau  Electric  Railroad  Com- 
pany under  two  separate  leases,  one  executed  in  1893  and 
the  other  in  1900.  The  statute  provides  that:  "Every  such 
corporation  entering  into  such  contract  shall  carry  or  permit 
any  other  party  thereto  to  carry  between  any  two  points 
on  the  railroads  or  portions  thereof  embraced  in  such 
contract  any  passenger  desiring  to  make  one  contin- 
uous trip  between  such  points  for  one  single  fare,  not 
higher  than  the  fare  lawfully  chargeable  by  either  of 
such  corporations  for  an  adult  passenger.  Every  such 
corporation  shall  upon  demand,  and  without  extra  charge, 
give  to  each  passenger  paying  one  single  fare  a  transfer,  en- 
titling such  passenger  to  one  continuous  trip  to  any  point 
or  portion' of  any  railroad  embraced  in  such  contract,  to  the 
end  that  the  public  convenience  may  be  promoted  by  the 
operation  of  the  railroads  embraced  in  such  contract  substan- 
tially as  a  single  railroad  with  a  single  rate  of  fare."  It  is 
contended  that  the  railroad  lines  of  the  Nassau  Electric  Rail- 
road Company  are  not  embraced  in  the  lease  made  by  the 
Brooklyn  City  Railroad  Company  to  the  defendant,  and  that 
the  Brooklyn  City  Railroad  Lines  are  not  embraced  in  the 
lease  made  by  the  electric  railroad  company  to  the  defendant, 
and  therefore  there  is  no  obligation  on  the  part  of  the  defend- 
ant to  grant  transfers  from  one  of  those  lines  to  the  other. 
In  order  to  determine  this  question,  we  think  it  important 
to  first  consider  the  nature  of  the  obligation  of  the  defendant 
company,  arising  under  the  statute,  upon  its  executing  the 
lease  of  the  Brooklyn  City  Railroad  Company.  It  will  be 
observed  that  the  language  of  the  statute  is  that  ''every  such 
corporation  entering  into  such  contract  shall  carry,"  etc. 
The  obligation  to  carry,  therefore,  arises  from  the  entering 
into  the  contract.  The  defendant  company  was  the  lessee, 
and  entered  into  the  contract  with  the  lessor,  thereby  under- 
taking to  operate  the  roads  of  the  lessor  company.  When 
a  street  surface  railroad  company,  engaged  in  the  operation 
of  a  railroad  under  the  statute,  leases  another  railroad,  and 
commences  to  operate  the  same,  which  roads  intersect  each 
other,  the  evident  purpose  of  the  act  was  that  they  should  be 
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deemed  ''embraced"  in  the  cootract,  and  that  passengers 
should  be  transferred  from  one  road  onto  the  other  so  as  to 
entitle  ''such  passenger  to  one  continuous  trip  to  any  point 
or  portion  of  any  railroad  embraced  in  such  contract,  to  the 
end  that  the  public  convenience  may  be  promoted  by  the 
operation  of  the  railroads  embraced  in  such  contract  sub- 
stantially as  a  single  railroad  with  a  single  rate  of  far."  We 
think,  therefore,  that  a  fair  and  reasonable  construction  of 
the  statute  is  that  the  lessee  railroad,  in  taking  a  lease  of 
another  railroad,  undertakes  to  transfer  passengers  from  its 
own  line  to  that  of  the  leased  line,  and  vice  versa.  If  we 
are  correct  in  this  construction,  it  would  then  follow  that  when 
the  defendant  company  subsequently  leased  the  Vanderbilt 
Avenue  Line  of  the  Nassau  Railroad  Company  it  undertook 
to  transfer  passengers  from  the  Vanderbilt  Avenue  Line  over 
its  own  road,  and  thence,  by  its  former  lease,  to  transfer 
passengers  over  the  Brooklyn  City  Lines,  and  vice  versa.  In 
other  words,  the  roads  leased  by  the  defendant  company  io 
effect  became  the  roads  of  that  company  operated  by  it,  and 
when  it  leased  other  roads  and  conimenced  their  operation 
the  obligation  was  to  transfer  passengers  over  all  the  roads 
operated  by  it  for  a  single  fare. 
The  judgment  should  be  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  BARTLETT,  HAIGHT,  MARTIN. 
VANN,  and  WERNER,  JJ.,  concur.     GRAY,  J.,  not  sitting. 
Judgment  affirmed. 


GRIFFIN  V,  INTERURBAN  ST.  RY.  CO. 

SCUDDBR  V.  SAME. 

(Court  of  Appeals  of  New  York,  Nov.  29, 1904.) 

[72  N.  E.  Rep.  513.] 

Street  Railways — Transfers — Penalties— Liability  of  Lessees~-8tatutes. 

Laws  1890,  p.  1106,  c.  565,  i^  78,  as  amended  by  Laws  1892,  p.  1396, 
c.  676,  provides  that  any  railroad  corporation  may  contract  with  anj 
other  for  the  use  of  their  respective  roads,  and  if  such  contract  shall  be 
a  lease,  certain  formalities  are  to  be  observed  in  its  execution.  Section 
104  (page  1114)  provides  for  transfers  from  one  road  to  another  upon 
payment  of  a  single  fare :  held^  that  the  latter  section  applies  to  surface 
lines  leased  by  one  or  more  corporations  to  another,  and  operated  by 
the  lessee,  so  as  to  render  the  lessee  liable  where  transfers  are  tendered 
and  refused  for  the  penalties  provided  for  their  refusal. 

Same— Same — Same— Waiver. 

The  penalties  provided  for  on  refusal  of  transfer  on  payment  of  a 
singfle  fare  from  one  to  another  of  leased  surface  railroads,  under  Laws 
1890,  p.  1082,  c.  565,  as  amended  by  Laws  1892,  pp.  1398,  1406,  c.  676, 
§§  78,  104,  are  not  cumulative,  and  jthe  bringing^  of  an  action  for  one 
penalty  is  a  waiver  of  all  previous  penalties  incurred. 

Appeals  from  Supreme  Court,  Appellate  Division,  First 
Department. 

Actions  by  William  Griffin  against  the  Interurban   Street 
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Railway  Company  and  by  Frank  S.  Scudder  against  the 
same.  From  judgments  of  the  Appellate  Division  (89  N.  Y. 
Sapp.  iios)  affirming  a  jadgment  of  the  Appellate  Term 
affirming  a  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Modified. 

Paul  D.  Cravath,  Charles  F.  Brown,  Joseph  P.  Cotton,  Jr., 
and  Henry  A.  Robinson,  for  appellant. 
Harcourt  Bull,  for  respondents. 

BARTLETT,  J.  These  actions  were  brought  to  recover 
penalties  alleged  to  have  been  incurred  by  reason  of  defend- 
ant's refusal  to  transfer  the  plaintiffs,  while  passengers  on 
its  railway  system,  from  one  of  its  lines  to  another,  as  required 
by  law.  In  the  Griffin  case  the  plaintiff  seeks  to  recover 
$200,  for  four  penalties  of  $50  each.  The  plaintiff  is  in  the 
piano  business,  and  engaged  in  tuning,  repairing,  and  regu- 
lating pianos,  which  employment  requires  him  to  go  to  New 
Jersey  almost  every  day  in  the  year.  In  June  and  July,  1903, 
be  resided  on  Lenox  avenue,  in  the  city  of  New  York,  near 
134th  street.  In  going  to  New  Jersey  he  took  the  Lenox 
Avenue  Line  and  transferred  to  the  125th  Street  Crosstown 
Line.  In  coming  from  New  Jersey  he  took  the  I2;th  Street 
Crosstown  Line  and  transferred  to  the  Lenox  Avenue  Line. 
On  each  of  the  said  four  occasions  plaintiff  paid  to  the  con- 
ductor the  single  fare  of  five  cents,  requesting  at  the  same  time 
that  a  transfer  be  given  him  for  the  second  line.  On  each  oc- 
casion the  transfer  was  refused,  and  plaintiff  was  compelled 
to  pay  a  second  fare  of  five  cents,  after  having  stated  all  the 
facts  to  the  conducter.  These  trips,  so  taken  by  the  plaintiff, 
were  in  the  prosecution  of  his'business.  In  the  Scudder  case 
the  plaintiff  seeks  to  recover  $250,  or  fire  penalties  of  $so 
each.  In  this  case  the  lines  involved  are  the  125th  Street 
and  Amsterdam  Avenue  Lines.  Plaintiff  is  a  minister  of  the 
Gospel.  In  June  and  Julv,  1903,  he  resided  at  the  corner  of 
117th  street  and  Amsterdam  avenue.  On  June  29,  June  30, 
and  July  i,  1903,  he  made  five  continuous  trips  in  the  cars 
operated  by  the  defendant  on  Amsterdam  avenue  and  on 
125th  street,  in  the  borough  of  Manhattan,  in  the  city  of  New 
York.  On  each  of  the  said  trips  he  made  payment  of  the 
single  fare,  and  demanded  that  a  transfer  should  be  given  to 
the  plaintiff  for  the  second  line.  In  each  case  the  transfer 
was  refused,  and  in  each  case  the  plaintiff  was  compelled  to 
pay  a  second  fare  of  five  cents,  after  having  stated  all  the 
facts  to  the  conductor.  The  plaintiff  was  not  riding  for  the 
purpose  of  obtaining  a  cause  of  action  against  the  company, 
but  in  the  prosecution  of  his  profession. 

There  are  two  leases,  under  the  provisions  of  which  the 
defendant  company  was  operating  the  lines  of  a  street  surface 
railroad  on  125th  street,  Lenox  avenue,  and  Amsterdam 
avenue,  over  which  plaintiffs,  Griffin  and  Scudder,  made 
their  continuous  trips.     One  of  these  is  the  lease  from  the 
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Third  Avenae  Railroad  Company  to  the  Metropolitan  Street 
Railway  Company*  made  in  April,  1900;  the  other  is  the  lease 
from  the  Metropolitan  Street  Railway  Company  to  the 
Intemrban  Street  Railway  Company,  the  defendant,  made 
in  April,  1902.  The  only  street  surface  railroad  owned  br 
the  defendant  is  a  line  of  railroad  at  Mt  Vernon,  wholly  out- 
side the  city  of  New  York. 

The  first  and  important  question  involved  in  these  cases 
is  whether  present  section  104  of  the  railroad  law  (Laws 
1892,  p.  1406,  c.  676)  was  intended  by  the  Legislature  to 
apply  to  the  case  of  a  lease  by  one  railroad  of  the  line  of 
another.  This  question  has  been  litisrated  in  the  courts 
below  in  a  number  of  cases,  and  the  judges,  with  nearly  a 
unanimous  vote,  have  decided  that  section  104  of  the  railroad 
law  covers  the  case  of  a  lease  by  one  company  to  another. 
These  litigations  have  resulted  in  a  number  of  well-considered 
opinions  expressing  the  majority  view,  and  it  would  be  un- 
necessary at  this  time  to  restate  the  arguments  that  are  there 
so  ably  set  forth,  were  it  not  for  the  fact  that  the  learned  Ap- 
pellate Division  handed  down  no  prevailing  opinions  save 
a  reference  to  its  decisions  in  other  cases.  It  therefore  sees 
proper  that  a  brief  reference  should  be  made  to  the  statu- 
toiy  argument.  In  1839  the  Legislature  passed  an  act  '' au- 
thorizing railroad  companies  to  contract  with  each  other.'* 
Laws  1839,  p.  I9S»  c.  218.  This  act  contained  a  single  sec- 
tion, reading  as  follows:  ''It  shall  be  lawful  hereafter  for  any 
railroad  corporation  to  contract  with  any  other  railroad  cor- 
poration for  the  use  of  their  respective  roads,  and  thereafter 
to  use  the  same  in  such  manner  as  may  be  prescribed  in  such 
contract.  But  nothing  in  this  act  contained  shall  authorize 
the  road  of  any  railroad  corporation,  to  be  used  by  any  other 
railroad  corporation,  in  a  manner  inconsistent  with  the  pro- 
visions of  the  charter  of  the  corporation  whose  railroad  is  to 
be  used  under  such  contract."  Inasmuch  as  the  general  rail- 
road law  of  1850  (Laws  1850,  p.  211,  c.  140)  did  not  in  terms 
authorize  the  leasing  of  one  railroad  to  another,  it  was  a 
mooted  question  whether  such  power  existed.  In  Woodru£f 
V.  Erie  Railway  Co.,  93  N.  Y.  609,  616,  this  court  said,  re- 
ferring to  the  act  of  1839:  ''This  act  has  never  been  re- 
pealed, and  has  been  held  by  this  court  to  confer  power  upon 
railroad  corporations,  not  only  to  acquire,  but  also  to  trans- 
fer to  other  railroad  corporations,  by  lease,  the  exclusive 
right  to  use  and  enjoy  the  property  privileges  of  the  lessor  in 
such  contract.  Fisher  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  46  N. 
Y.  644;  People  v.  Albany  &  Vt.  R.  R.  Co.,  ^^  N.  Y.  232; 
Troy  &  B.  R.  R.  Co.  v.  B.,  H.  T.  &  W.  Ry.  Co.,  86  N. 
Y.  107."  This  case  was  decided  in  November,  1883.  It  will 
be  observed  that  from  1839  to  1883,  continuously,  the  power 
to  lease  existed.  In  1884  the  Legislature  passed  an  act  "to 
provide  for  the  construction,  extension,  maictenance  and  op- 
eration of  street  surface  railroads  and  branches  thereof  ia 
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Cities,  towns  and  villages."  Laws  1884,  pp.  309,  314,  c.  252. 
Section  15  of  this  act  reads  as  follows:  ''It  shall  be  lawful  for 
any  street  surface  railroad  company  or  companies  to  lease, 
or  to  transfer  its  or  their  right,  subject  to  all  its  or  their  obli- 
gations in  respect  thereof,  to  run  upon  or  to  use  any  portion 
of  its  or  their  railroad  tracks  to  any  other  street  sur- 
face railroad  company  authorized  to  run  upon  such  route, 
upon  such  terms  as  may  be  agreed  upon  by  a  majority  of  the 
respective  boards  of  directors  thereof,"  etc.  In  1885  the 
Legislature  passed  an  act  ''authorizing  street  surface  railroad 
companies  to  contract  with  each  other,  and  providing  for 
a  proper  system  of  transfer  of  passengers. "  Laws  1885,  p. 
525,  c.  305.  The  material  portions  of  the  above  act  are  as 
follows:  "Section  i.  It  shall  be  lawful  hereafter  for  any  street 
surface  railroad  company,  or  any  corporation  owning  or 
operating  a  street  surface  railroad  or  railroad  route,  to  'Con- 
tract with  any  other  such  company  or  corporation  for  the  use 
of  their  respective  roads  or  routes  or  any  portion  thereof, 
subject  to  the  provisions,  restrictions  and  conditions  herein- 
after stated,  and  thereafter  to  use  or  to  permit  the  use  of  the 
same  in  such  manner  as  may  be  prescribed  in  such  contract." 
(Remainder  of  section  not  material)  "Sec.  2.  The  directors 
of  the  companies  may  enter  into  sach  a  lease  or  contract 
under  the  corporate  seal  of  such  company,  such  lease  or 
agreement  prescribing  the  terms  and  conditions  thereof." 
Section  3  provides  for  lease  or  agreement  to  be  submitted  ta 
vote  of  stockholders,  vote  to  be  taken  by  ballot,  lease  to  be 
filed  and  recorded.  "Sec.  4.  Each  and  every  company  en- 
tering iiito  any  contract  under  the  power  conferred  by  this 
act  shall  carry  or  permit  any  other  party  to  such  contract  to 
carry  between  any  two  points  on  the  railroads  or  portions 
thereof  embraced  within  such  contract,  any  passenger  desir- 
ing to  make  one  continuous  trip  between  such  points  for  one 
single  fare  not  higher  than  the  fare  lawfully  chargeable  by 
either  of  such  companies  for  an  adult  passenger;  and  each 
and  every  such  company  shall,  upon  demand  and  without 
extra  charge,  give  to  each  passenger  paying  one  single  fare  a 
transfer  entitling  such  passenger  to  one  continuous  trip  to  any 
point  or  any  portion  of  any  railroad  embraced  within  such 
contract,  to  the  end  that  the  public  convenience  may  be  pro- 
moted by  the  operation  of  the  railroads  embraced  within  such 
contract  to  the  extent  of  their  inclusion  therein  substantially 
as  a  single  railroad  with  a  single  rate  of  fare.  For  every 
refusal  to  comply  with  the  requirements  of  this  section  the 
company  so  refusing,  and  having  contracted  as  aforesaid, 
shall  forfeit  to  the  aggrieved  party  the  sum  of  fifty  dol- 
lars, which  may  be  recovered  in  any  court  of  competent 
jurisdiction.  This  act  shall  not  apply  to  cities  having  less 
than  eight  hundred  thousand  population."  Section  5  repealed 
all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
this  act.    In  1889    the  Legislature  passed  an  act  to  amend 
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chapter  305,  p.  525,  of  the  Laws  of  1885  (Laws  1889,  p.  730, 
c.  S32).  This  amendment  related  to  section  3  of  the  act,  and 
permitted  it  to  stand,  adding;  thereto  provisions  authorizing 
the  abandonment  of  part  of  a  route,  and  providing  therefor 
in  detail.  On  May  i,  1891,  the  railroad  law  went  into  effect. 
Chapter  56s»  p.  1082,  Laws  1890.  The  law  of  1889  was  sub- 
stantially embraced  in  section  78  of  the  new  revision  (Laws 
1893,  p.  907>  c.  433X  while  the  provision  of  the  railroad  law  of 
1890  against  the  leasing  of  parallel  lines  was  continued  and 
made  general  by  section  80,  p.  1107.  The  first  section  of  the 
act  of  1885  was  continued  as  section  103  (page  1114);  the  third 
section  as  section  104;  while  the  fourth  section,  establishing 
the  public  right  of  free  transfer,  was  continued  substantially 
in  section  105. 

In  1892  the  Legislature  passed  an  act  ''to  amend  the  Rail- 
road Law."  Laws  1892,  p.  1382,  c.  676.  The  changes  made 
in  this  revision  seem  to  have  resulted  in  confusion  and  mis- 
understanding in  judicial  opinions  and  in  the  brief s  of  counsel. 
The  limitation  referring  to  cities  of  800,000  population  or 
over  was  stricken  out.  Sections  103  and  104,  which  pro- 
vided, respectively,  that  corporations  may  lease  or  contract 
with  each  other  for  use  of  road  and  for  the  submission  of  such 
contract  to  the  vote  of  stockholders,  were  repealed,  and 
substantially  consolidated  with  section  78,  which  reads  as 
follows  (Laws  1893,  p.  907,  c.  433,  §  2,  amending  section  78): 
''Any  railroad  corporation  or  any  corporation  owning  or 
operating  any  railroad  or  railroad  route  within  this  state,  may 
contract  with  any  other  such  corporation  for  the  use  of  their 
respective  roads  or  routes,  or  any  part  thereof,  and  thereafter 
use  the  same  in  such  manner  and  for  such  time  as  may  be 
prescribed  in  such  contract.  Such  contract  may  provide  for 
the  exchange  or  guarantee  of  the  stock  and  bonds  of  either  of 
such  corporations  by  the  other  and  shall  be  executed  by  the 
contracting  corporations  under  the  corporate  seal  of  each 
corporation,  and  if  such  contract  shall  be  a  lease  of  any  such 
road  and  for  a  longer  period  than  one  year,  such  contract 
shall  not  be  binding  or  valid  unless  approved  by  the  votes  of 
stockholders  owning  at  least  two-thirds  of  the  stock  of  each 
corporation  which  is  represented  and  voted  upon  in  person 
or  by  proxy  at  a  meeting  called  separately  for  that  purpose 
upon  a  notice  stating  the  time,  place  and  object  of  the  meet- 
ing, served  at  least  thirty  days  previously  upon  each  stock- 
holder personally,  or  mailed  to  him  at  his  post-office  address, 
and  also  published  at  least  once  a  week,  for  four  weeks  suc- 
cessively, in  some  newspaper  printed  in  the  city,  town  or 
county  where  such  corporation  has  its  priocipal  ofiBce,  and 
there  shall  be  indorsed  upon  the  contract  the  certificate  of 
the  secretaries  of  the  respective  corporations  under  the  seals 
thereof,  to  the  effect  that  the  same  has  been  approved  by 
such  votes  of  the  stockholders,  and  the  contract  shall  be 
executed  in  duplicate  and  filed  in  the  offices  where  thecertifi- 
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cates  of  incorporation  of  the  contracting  corporations  are 
filed.  The  road  of  a  corporation  cannot  be  used  under  any 
such  contract  in  a  manner  inconsistent  with  the  provisions  of 
lafv  applicable  to  its  use  by  the  corporation  owning  the  same 
at  the  time  of  the  execution  of  the  contract.  Such  contract 
shall  be  executed  by  the  corporations,  parties  thereto,  and 
proved  and  acknowledged  in  such  manner  as  to  entitle  the 
same  to  be  recorded  in  the  office  of  the  clerk  or  register  of 
each  county  through  or  into  which  the  road  so  to  be  used 
shall  run.  Nolhing  in  this  section  shall  apply  to  any  lease  in 
existence  prior  to  May  i,  1891."  The  new  section  103  was 
introduced,  dealing  with  the  abandonment  of  part  of  route, 
which  is  not  material  at  this  time.  Old  section  105  (section 
4,  Laws  1885,  p.  526,  c.  305,  already  quoted),  which  dealt 
with  the  subject  of  contracting  corporations  to  carry  passen- 
gers for  one  fare,  and  fixing  a  penalty  for  a  violation  of  that 
duty,  was  moved  up,  and  renumbered  section  104,  with  slight 
verbal  changes,  and  reads  as  follows:  ''Every  such  corpora- 
tion entering  into  such  contract  shall  carry  or  permit  any 
other  party  thereto  to  carry  between  any  two  points  on  the 
railroads  or  portions  thereof  embraced  in  such  contract  any 
passenger  desiring  to  make  one  continuous  trip  between  such 
points  for  one  single  fare,  not  higher  than  the  fare  lawfully 
chargeable  by  either  of  such  corporations  for  an  adult  pas- 
senger. Every  such  corporation  shall  upon  demand,  and 
without  extra  charge,  give  to  each  passenger  paying  one 
single  fare  a  transfer,  entitling  such  passenger  to  one  contiu- 
vous  trip  to  any  point  or  portion  of  any  railroad  embraced 
in  such  contract,  to  the  end  that  the  public  convenience  may 
be  promoted  by  the  operation  of  the  railroads  embraced  in 
such  contract  substantially  as  a  single  railroad  with  a  single 
rate  of  fare.  For  every  refusal  to  comply  with  the  require- 
ments of  this  section  the  corporation  so  refusing  shall  forfeit 
fifty  dollars  to  the  aggrieved  party.  The  provisions  of  this 
section  shall  only  apply  to  railroads  wholly  within  the  limits 
of  any  one  incorporated  city  or  village." 

It  is  quite  manifest  from  this  review  of  the  legislature 
bearing  on  the  controversy  that  present  section  104  of  the 
railroad  law  covers  leases  duly  executed  between  street  sur- 
face railroad  companies,  and  particularly  the  leases  now 
under  review.  It  is  obvious,  in  the  language  of  present  sec- 
tion 104,  ''every  such  corporation  entering  into  such  con- 
tract," etc.,  that  the  word  "such,''  in  that  connection, 
refers  to  "any  railroad  corporation  or  any  corporation 
owning  or  operating  any  railroad  or  railroad  route 
within  this  state,"  which  is  the  language  of  section  78  as 
amended.  It  is  claimed  in  this  connection  by  the  appellants 
that  section  78  of  the  railroad  law  can  only  mean  the  roads 
or  routes  which  the  corporations  respectively  own,  and  does 
not  apply  to  a  corporation  organized  for  the  purpose  of  oper- 
ating the  lines  of  other  railroad  companies  under  lease.     Sec- 
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tion  78  in  express  terms  refers  to  any  railroad  corporation — "or 
any  corporation  owning  or  operating"  any  railroad  or  rail- 
road route  within  this  state  may  contract,  etc.  No  arguments 
seems  necessary  in  view  of  the  positive  provisions  of  the  rail- 
road law.  Sections  78  and  :C4  must  be  read  together.  In  some 
of  the  cases  in  the  lower  courts,  in  construing  section  104  in 
regard  to  the  liability  of  companies  under  lease  to  grant  trans- 
fers to  passengers,  the  meaning  of  the  words  in  that  connec- 
tion, "to  the  end  that  the  public  convenience  may  be 
promoted  by  the  operation  of  railroads  embraced  in  such 
contract  substantially  as  a  single  railroad  with  a  single  rate  of 
fare,"  have  been  construed  as  a  legislative  intimation  that 
certain  transfers  might  be  demanded  that  would  not  be  re- 
quired in  seeking  to  promote  the  public  convenience.  In  the 
cases  before  us  this  language  establishes  the  propriety  of  the 
transfers  demanded.  We  are  of  opinion  that  the  transfer  in 
each  case  was  improperly  refused,  and  the  defendant  incurred 
the  penalty  provided  by  section  104  of  the  railroad  law. 

There  is  a  second  question  in  these  cases  that  was  not 
orally  argued,  but  is  discussed  in  the  briefs  of  c:.unsel,  which 
is  as  follows:  Can  a  plaintiff,  seeking  to  recover  peaalties 
under  section  104  of  the  railroad  law,  join  in  his  complaint 
more  than  one  penalty?  The  provision  of  section  104 
of  the  railroad  law,  relating  to  this  subject,  reads  as  fol- 
lows: "For  every  refusal  to  comply  with  the  requirements 
of  this  section,  the  corporation  so  refusing  shall  forfeit  fifty 
dollars  to  the  aggrieved  party."  It  is  no  doubt  the  rule,  to 
be  deduced  from  the  decisions  of  this  court,  that  no  actioD 
for  cumulative  penalties  is  permissible  unless  it  is  clear  frum 
the  language  of  the  act  inflicting  the  penalty  that  it  was  the 
intention  of  the  Legislature  to  provide  a  penalty  for  each 
and  every  violation  of  the  statute.  In  People  v.  New  York 
Central  R.  R.  Co.,  13  N.  Y.  78,  this  court  allowed  cumulative 
penalties  under  section  39  of  the  general  railroad  act  of  1850 
for  sundry  omissions  to*  ring  a  bell  or  sound  a  steam  whistle 
on  engines  upon  approaching  and  crossing  a  highway.  The 
statute  in  that  case  contained  the  words  "for  every  neglect." 
Id  Suydam  v.  Smith,  52  N.  Y.  383,  cumulative  penalties  were 
allowed  where  a  statute  contained  the  words  "for  each 
offense."  In  that  case  Judge  Rapallo  (page  388)  distin- 
guished the  case  of  Fisher  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  46 
N.  Y.  644,  pointing  out  that  the  act  there  construed  did  not 
contain  words  indicating  that  the  Legislature  intended  to 
permit  a  recovery  for  each  offense.  In  Sturgis  v.  Spofford, 
45  N.  Y.  446,  a  cumulative  recovery  was  disallowed,  the 
legislative  intent  not  appearing  in  the  language  of  the  stat- 
ute. In  Grover  v.  Morris,  73  N.  Y.  473,  a  cumulative  re- 
covery was  permitted.  The  offense  was  the  sale  of  tickets  in 
an  illegal  lottery.  Each  sale  of  a  ticket  was  visited  with  a 
penalty,  and  it  was  held  that  it  was  proper  to  unite  in  a 
single  action  claims  to  recover  back  moneys  paid  on  several 
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separate  parchases.  Cumalative  recoveries  have  not  been 
permitted  in  two  recent  decisions  in  this  court,  where  the 
legislative  intention  was  not  to  be  (oand  in  the  statute  under 
constrnctioo.  Jones  v.  Rochester  Gas  &  Electric  Co.,  i68 
N.  Y.  65.  60  N.  E.  1044;  Cox  V.  Paul,  175  N.  Y.  328,  67N.  E. 
586. 

Referring  once  more  to  the  language  of  section  104  of  the 
railroad  law  imposing  the  penalty,  we  find  the  single  sentence 
in  which  it  is  contained  opening  with  the  words,  ''For  every 
refusal  to  comply."  It  is  quite  obvious  that  the  legislative 
intention  to  permit  the  recovery  of  cumulative  penalties  for 
refusals  of  the  defecdant  to  comply  with  the  provisions  of 
the  railroad  law  in  regard  to  the  transfer  of  passengers  is  as 
clearly  manifested  as  in  any  of  the  cases  cited.  Notwith- 
standing this  fact,  a  majority  of  my  bretbern  are  of  opinion 
that,  while  the  rule  for  the  recovery  of  cumulative  penalties, 
as  already  adverted  to,  is  firmly  established  by  the  earlier 
decisions  of  this  court,  yet  the  changed  conditions  in  the 
inodern  life  in  our  great  cities  render  its  modification  impera- 
tive. There  has  been  present  at  the  bar  of  this  court  civil 
and  criminal  cases  where  the  aggregate  penalties  sought  to 
be  recovered  have  amounted  to  enormous  and  wellnigh  ap- 
palling sums  by  reason  of  plaintiffs  permitting  a  long  period 
to  elapse  before  beginning  actions.  Actions  of  this  nature 
have  become  highly  speculative,  and  present  a  phase  of  litiga- 
tion that  ought  not  to  be  encouraged.  The  court  is  of  opin- 
ion that,  if  cumulative  recoveries  are  to  be  permitted,  the 
Legislature  should  state  its  intention  in  so  many  words;  that 
a  more  definite  form  of  statement  be  substituted  for  the  words 
hitherto  deemed  sufficient.  We  intend  no  reflection  upon 
the  plaintiffs  in  the  cases  now  under  consideration,  but  are 
dealing  with  a  great  abuse  which  demands  immediate  correc- 
tion. A  sound  public  policy  requires  that  only  one  penalty 
should  be  recovered  in  a  single  action,  and  that  the  institu- 
tion of  an  action  for  a  penalty  is  to  be  regarded  as  a  waiver  of 
all  previous  penalties  incurred. 

It  follows  that,  in  each  of  the  actions  before  us,  the  judg- 
ment should  be  modified  and  reduced  so  as  to  permit  a  re- 
covery for  one  penalty  only,  without  costs  to  either  party. 

CULLEN,  C.  J.,  and  HAIGHT,    MARTIN,   VANN,   and 
WERNER,  JJ.,  concur.     GRAY,   J.,  not  sitting. 
Judgment  accordingly. 


WELCH  V.  BOSTON  ELEVATED  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Dec.  9,  1904.) 

[72  N.  E.  Rep.  500.] 

Carriers— Injuries  to  Passengers— Negligence— Evidence— Sufficiency. 
In  an  action  for  injuries  received  by  a  passenger  on  an  elevated  raU- 


726        Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S 

Welch  V.  Boston  Elevated  Ry.  Co 

road  train  while  passings  between  cars,  evidence  held  insufficient  to 
show  any  neg^ligence  on  the  part  of  defendant. 

Exceptions  from  Superior  Court,  Suffolk  County ;  Albert 
Mason,  Judge. 

Suit  for  personal  injuries  by  Ellen  B.  Welch  against  the 
Boston  Elevated  Railway  Company.  A  verdict  was  directed 
for  defendant,  and  plaintiff  excepted.  Exceptions  over- 
ruled. 

The  injuries  were  alleged  to  have  been  received  by  plain- 
tiff on  February  8,  1902,  while  a  passenger  on  an  elevated 
train  of  defendant.  The  plaintiff  testified  that  she  entered 
the  Scollay  Square  Station  for  south-bound  trains  about  5 
o'clock  in  the  afternoon  on  February  8,  1902.  She  boarded 
the  front  platform  of  the  last  car  of  the  train,  and  took  a  step 
or  two  in  that  car  before  she  discovered  that  it  was  the  smok- 
ing car.  She  then  turned,  and  started  across  to  the  next  car 
ahead,  and  while  crossing  between  the  cars  her  left  leg  went 
down  in  the  space  between  the  cars  to  her  knee,  and  she  fell, 
receiving  the  injuries  complained  of.  There  were  several 
people  ahead  of  her,  and  she  did  not  see  the  space.  She  saw 
no  guard  or  other  employee  of  the  defendant  on  either  of  the 
car  platforms  before  9be  fell.  The  train  was  standing  at  the 
station  on  a  curve  which  made  the  space  between  the  cars 
wider  than  when  the  cars  were  on  a  straight  rail.  There 
was  no  other  testimony  as  to  the  width  of  the  space  between 
the  cars.  On  cross-examination  the  plaintiff  testified  that 
she  did  not  look  down  to  see  bow  great  a  space  there  was 
between  the  cars  as  she  was  crossing.  The  plaintiff's  testi- 
mony was  corroborated  by  her  daughter,  who  was  with  her, 
and  there  was  no  other  testimony  as  to  the  happenings  of  the 
accident.  At  the  close  of  the  plaintiff's  case  the  defendant 
requested  the  court  to  rule  that  upon  this  evidence  the  plain- 
tiff was  not  entitled  to  recover.  The  court  so  ruled,  and  di- 
rected a  verdict  for  the  defendant. 

Burns  &  Clark  and  J.  F.  Lynch,  for  plaintiff. 
Russell  A.  Sears  and  Hugh  Bancroft,  for  defendant. 

PER  CURIAM.  The  testimony  of  the  plaintiff  and  her 
daughter  furnished  no  evidence  of  negligence  on  the  part  of 
the  defendant.  It  is  at  least  very  questionable  whether  there 
was  any  evidence  that  the  plaintiff  was  in  the  exercise  of  due 
care. 

Exceptions  overruled. 
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(Supreme  Court  of  Geors^ta,  Nov.  12, 1904.) 
[48  S.  E.  Rep.  913.] 

Carriers— Breach  of  Contract  of  Carriage. 

A  railroad  company  is  under  no  leg^al  duty  to  receive  and  transport 
passengers  on  a  special  train  made  up  and  used  for  the  purpose  of  going 
to  and  returning  from  a  wreck  on  the  company's  line.  One  who,  with 
full  knowledge  of  the  circumstances,  contracts  with  the  conductor  to  t>e 
carried  as  a  passenger  on  such  train  to  and  from  the  wreck,  and  who 
pays  fare  for  his  passage  in  going,  has  no  right  to  an  action  ez  delicto 
against  the  company  for  its  breach  of  the  contract  to  furnish  him  re- 
turn transportation.  Louisville  &  Nashville  R.  Co.  v.  Du  Bose,  47  8. 
E.  917,  120  Ga.  339 ;  Louisville  &  Nashville  R.  Co.  v,  Spinks,  12  Am.  & 
Eng.  R.  Cas.,  N.  8.,  48,  30  8.  E.  968, 104  Ga.  692. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Taliaferro  County;  H.  M. 
Holden,  Judge. 

Action  by  J.  R.  Du  Bose  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

F.  H.  CoUey,  for  plaintiff  in  error. 

Jos.  B.  &  Bryan  Cumming,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the  Justices  concur, 
except  EVANS,  J.,  disqualified. 


GEORGIA,  C.  &  N.  RY.  CO.  et  al.  v.  HUTCHIN8. 

(Supreme  Court  of  Georgia,  Nov.  12,  1904.) 

[48  S.  E.  Rep.  939.] 

Carriers — Injuries  to  Licensee— Evidence.* 

This  case  is  controlled  by  the  decisions  in  Coleman  v.  Georg^ia  R. 
Co.,  10  S.  E.  498,  84  Ga.  1,  and  McLarin  v.  Atlanta  R.  Co.,  11  8.  E.  840, 
85  Ga.  504. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett  County;  R.  B. 
Russell,  Judge. 

Action  by  J.  R.  Hutchins  against  the  Georgia,  Carolina  & 
Northern  Railway  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.     Reversed. 

Erwin  &  Erwin,  T.  M.  Peeples  and  N.    L.    Hutchins,    for 
plaintiff  in  error. 
Juhan  &.  McDonald,  for  defendant  in  error. 

*As  to  contributory  negligence  in  alighting  from  moving  cars  or 
trains,  see  foot-note  appended  to  Simmons  v.  Seaboard  Air  Line  Ry. 
(Ga.),  11  R.  R.  R.  454,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  454  ;  foot-note 
appended  to  Paganini  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  11  R.  R.  R  14, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  14. 
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SIMMONS.  C.  J.  Salt  for  damages  for  personal  iajaries 
was  brought  by  Hutchias  against  certain  railroad  companies. 
The  evidence,  taken  most  strongely  in  favor  of  the  plaintiff* 
showed  that  he  had  gone  to  the  railroad  station  at  Lawrence- 
ville  with  some  persons  who  intended  to  take  passage  on  one 
of  the  defendants'  trains.  These  persons  were  one  Oliver 
and  his  wife  and  children.  When  the  train  arrived,  there 
were  some  2$  or  30  persons  waiting  to  take  passage  thereon. 
Oliver  asked  plaintiff  to  assist  him  in  putting  Mrs.  Oliver  on 
board.  This  request  was  made  in  a  ^^mild"  tone,  but  the  con- 
ductor of  the  train  was  standing  near,  and  might  have  heard 
it.  After  waiting  for  part  of  the  crowd  to  get  on  board» 
plaintiff  and  Mrs.  Oliver  followed.  They  found  a  seat  about 
the  middle  of  a  car,  and  then  plaintiff  went  back  to  the  plat- 
form to  leave  the  train.  By  this  time  the  train  was  in  motion. 
The  conductor  was  not  in  the  car.  Plaintiff  found  several 
persons  between  him  and  the  steps  on  which  he  had  entered 
the  car,  and  he  endeavored  to  leave  it  from  the  other  side  of 
the  platform.  He  could  not  do  this,  however,  as  the  train 
was  vestibuled,  and  the  door  on  that  side  was  closed  and 
fastened.  He  then  went  to  the  steps  on  the  side  from  which 
he  had  entered.  The  train  was  moving  rapidly  and  with  in- 
creasing speed.  As  he  jumped  off,  there  was  a  jerk,  which 
threw  him  down.  He  fell  at  a  point  some  50  to  70  feet  from 
where  he  had  embarked,  and  received  certain  injuries  to  his 
wrist.  There  was  also  evidence  that  the  conductor  told  the 
crowd  at  the  train  not  to  be  in  too  much  of  a  hurry;  that  he 
would  give  them  all  plenty  of  time  to  get  aboard.  It  further 
appeared  that  on  account  of  the  large  amount  of  baggage  to 
be  loaded  the  train  remained  at  the  station  a  little  longer 
than  usual.  The  jury  found  for  the  plaintiff,  and  the  defend- 
ants moved  for  a  new  trial.  The  motion  was  overruled,  and 
the  movants  excepted. 

The  evidence  demanded  a  verdict  for  the  defendants. 
Even  if  the  jury  could  properly  have  inferred  that  the  conductor 
heard  Oliver  request  plaintiff  to  assist  Mrs.  Oliver  to  board 
the  train,  there  was  absolutely  nothing  to  put  the  conductor 
or  any  other  agent  of  the  defendants  upon  notice  that  the 
plaintiff  intended  to  disembark  at  the  same  station.  The  con- 
ductor denies  having  heard  the  request,  but,  even  had  he  done 
so,  he  might  well  have  believed  that  the  plaintiff  was  one  of 
the  persons  who  intended  to  take  passage  on  the  train;  that  he 
was  merely  assisted  a  fellow  passenger,  and  intended  to  remain 
in  the  car.  There  being  nothing  to  put  the  defendants  upon 
notice  of  plaintiff's  intention,  they  were  not  bound  to  hold 
their  train  until  he  had  time  to  disembark,  nor  to  notify  him 
before  the  train  was  started.  Coleman  v.  Georgia  R.  Co.,  84 
Ga.  I,  10  S.  E.  498;  McLarin  V.  Atlanta  R.  Co.,  85  Ga.  504, 
II  S.  E.  840.  Indeed,  the  cases  just  cited  are  controlling 
in  the  present  case,  and  under  them  the  plaintiff  cannot 
recover.     Even  had  the  defendants  been  negligent,  we  think 
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that  the  injary  was  not  proximately  caused  by  such  negli- 
gence, but  by  the  negligence  of  the  plaintiff  in  attempting  to 
alight  from  a  rapidly  moving  train  with  full  knowledge  that 
it  was  in  motion.  Simmons  v.  Seabord  Air-Line  Railway, 
I20  Ga.  22$,  II  R.  R.  R.  454,  24  Am.  &  Eng.  R.  Cas.,  N.  S., 
454,  47  S.  E.  570.  For  these  reasons  we  think  that  the  trial 
judge  erred  in  refusing  a  new  trial. 

Judgment  reversed.     All  the  Justices  concur. 


HII^TON  I^UMBER   CO.    v.   ATLANTIC  COAST    LINE     R.     CO. 

(Supreme  Court  of  North  Carolina,  Nov.  15,   1904.) 

[48  S.  E.  Rep.  813.] 

Railroads — Discrimination — Contract  for  Reshipment.* 

Under  Laws  1899,  p.  301,  c.  164,  §  13,  providing  that  any  carrier 
charging  one  person  more  than  another  for  the  same  service  is  guilty 
of  discrimination,  a  railroad  carrying"  raw  material  to  factories  cannot 
charge  a  factory  which  agrees  to  ship  the  manufactured  product  by  the 
same  road  less  for  the  same  service  than  it  charges  a  factory  which 
will  make  no  such  agreement. 

Appeal  from  Superior  Court,  New  Hanover  County; 
Brown»  Judge. 

Action  by  the  Hilton  Lumber  Company  against  the  At- 
lantic Coast  Line  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

*As  to  what  does,  and  does  not,  constitute  discrimination  on  the 
part  of  a  carrier  of  freight,  see  foot-note  appended  to  Laurel  Cotton 
Mills  V.  Gulf  &  S.  I.  R.  Co.  (Miss.),  12  R.  R.  R.  471,  35  Am.  A  Eng. 
R.  Cas.,  N.  S.,  471  (within  meaning  of  interstate  commerce  act) ; 
Cohn  V,  8t.  Louis,  etc,  Ry.  Co.  (Mo.),  11  R.  R.  R.  47,  34  Am.  A  Eng. 
R.  Cas.,  N.  S.,  47  (long  and  short  haul) ;  Southern  Ry.  in  Kentucky  v. 
Commonwealth  (Ky.),  9  R.  R.  R.  837,  32  Am.  A  Eng.  R.  Cas.,  N.  S., 
837  (provision  of  Kentucky  Const,  prohibiting  discrimination  does  not 
prohibit  a  railroad  from  charging  through  rate  which  is  less  than  the 
sum  of  the  local  rates  between  two  points) ;  Commonwealth  v,  Chesa- 
peake A  O.  R.  Co.  (Ky.),  7  R.  R.  R.  184,  30  Am.  A  Eng.  R.  Cas.,  N.  S., 
184  (construction  of  long  and  short  haul  clause  of  Kentucky  constitu- 
tion) ;  Memphis  News  Pub.  Co  v.  Southern  R.  Co.  (Tenn.),  8  R.  R.  R. 
202,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  202  (illegal  discrimination  in  carry- 
ing newspapers) ;  Harp  v,  Choctaw,  O.  A  G.  K.  Co.  (C.  C.  A.),  9  R.  R. 
K.  823,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  823  (validity  of  regulations  for 
receiving  freight  as  affected  by  fact  that  they  discriminate,  with 
respect  to  facilities,  against  those  who  do  not  comply  with  them.  And 
the  furnishing  of  cars  to  mine  owners  to  be  loaded  on  their  spur  tracks, 
while  refusing,  according  to  carrier's  regulations,  to  furnish  cars  for 
loading  on  the  station  track  to  plaintiff,  who  had  no  spur  track,  did  not 
constitute  the  giving  of  an  undue  preference,  either  under  the  common 
law  or  the  statute  of  Arkansas) ;  Commonwealth  v.  Louisville  &  N.  R. 
Co.  (Ky.),  6  R.  R.  R.  13,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  13  (under  Const, 
of  Ky.,  g  215,  a  company  may  charge  more  for  shipping  a  high  grade 
coal  than  for  shipping  a  low  grade  coal) ;  Louisville  A  N.  R.  Co.  v. 
Walker  (Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  473  (Kentucky  Const., 
S  218,  is  not  applicable  where  short  haul  originates  on  branch  line  and 
long  haul  is  altogether  00  main  line) . 
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Rouotree  &  Carr,  for  appellant. 
Junias  Davis,  for  appellee. 

CLARK,  C.  j.  The  fsist  of  this  actioD  is  for  discrimination 
by  the  defendant  in  charging  the  plaintiff  a  higher  rate  on 
logs  to  the  plaintiff's  mill  in  Wilmington  than  was  charged 
others  for  like  service,  and  to  recover  the  overcharges,  which 
had  been  paid  under  protest.  The  point  presented  is  not 
that  the  late  ($2.50  per  thousand  feet  in  car-load  lots) 
charged  the  plaintiff  is  per  se  unreasonable,  but  that  the  rate 
charged  others  for  the  same  service  for  the  same  distance 
was  $2.10,  and  that  this  is  a  serious  discrimination,  which, 
if  continued,  will  result  in  the  crippling  or  destruction  of  the 
plaintiff's  mill,  and  the  building  up  of  other  mills  which  are 
in  competition  with  the  plaintiff,  for  it  has  in  five  months 
amounted  to  $3,900,  for  the  recovery  of  which  this  action  is 
brought. 

The  court  charged  the  jury:  "If  you  find  that  the  rate  of 
$2. 10  per  thousand  feet  was  charged  and  collected  by  the 
defendant  upon  logs  shipped  over  any  part  of  its  railroad  to 
a  mill  or  mills  at  which  logs  were  manufactured  into  lumber, 
and  the  lumber  itself  reshipped  over  the  railroad  of  the  de- 
fendant, or  any  part  of  it,  and  that  the  reduced  rate  of  $2. 10 
per  thousand  feet  was  given  to  such  mill  in  consideration  of 
such  fact  that  they  would  ship  the  lumber  manufactured  out 
of  the  said  logs  over  the  line  of  the  defendant's  road,  which 
said  agreement  was  open  to  all  mills  that  wished  to  accept  it. 
then  it  would  not  be  an  unjust  or  illegal  discrimination  to 
charge  $2.50  per  thousand  feet,  which  it  is  not  contested  is  a 
reasonable  rate  to  mills  which  did  not  ship  their  manu- 
factured lumber  over  the  line  of  the  defendant  road."  The 
proposition  herein  stated  is  that  a  common  carrier  has  a  right 
to  charge  one  person  a  lower  rate  of  freight  than  another  for 
shipping  the  same  quantity  the  same  distance,  under  the 
same  conditions,  provided  the  shipper  give  the  company  a 
consideration  (shipping  the  manufactured  lumber  subse- 
quently over  its  line)  which  its  managers  think  will  make 
good  to  it  the  abatement  of  rate  given  to  such  parties.  But 
if  this  is  equality  as  to  the.  treasury  of  the  company,  it  is  none 
the  less  a  discrimination  against  the  plaintiff.  It  is  charged 
$2.50  while  others  are  charged  $2.10  for  the  same  service.  It 
is  true,  if  the  plaintiff  should  choose  to  agree  to  ship  its 
manufactured  lumber  out  of  Wilmington  over  the  defendant's 
line,  it  could  get  the  same  reduction  of  rate  on  its  logs  into 
Wilmington.  On  those  conditions  it  could  save  itself  from 
being  discriminated  against.  But  suppose  the  plaintiff 
should  wish  to  sell  its  lumber  in  Wilmington,  or  can  ship  it 
by  a  lower  rate  by  sea,  or  even  by  a  competing  railroad  line 
out  of  Wilmington,  has  it  not  the  right  to  do  so?  Should  it 
see  fit  to  exercise  that  right,  has  the  common  carrier  the 
power  to  place  a  penalty  of  a  19  per  cent,  higher  rate  on  th«>. 
plaintiff,  and  to  charge  it  $2.50  for  bringing  its  logs  to    Wil- 
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minfston,  when  it  charges  others  $2.  lo  for  exactly  the  same 
service? 

The  priociple  involved  is  a  vital  one  to  the  public  at  laree» 
for  apoo  this  alleged  right  to  discriminate  by  common  car- 
riers, exercised  either  openly  or  secretly  by  rebates,  nearly 
all  trusts,  and  especially  the  Standard  Oil  Company,  have 
been  built  up  to  their  present  disquieting  and  menacing  pre- 
dominance, as  has  been  fully  shown  by  the  investigation  and 
report  of  the  Industrial  Commission  and  the  Interstate  Com- 
merce Commission,  both  appointed  by  acts  of  Congress. 
Under  the  same  idea  that  the  test  was  the  fact  that  the 
railroad  company  would  not  lose  by  the  favor,  extended  in 
the  present  case  by  charging  certain  shippers  $2.10  while 
charging  the  plaintiff  $2.50,  another  railroad  company 
charged  the  Standard  Oil  Company  10  cents  per  barrel  while 
charging  its  competitors  35  cents  per  barrel,  and  paying  2$ 
cents  of  the  35  cents  thus  collected  to  the  Standard  Oil  Com- 
pany. Handy  V.  Railroad  (C.  C.)  31  Fed.  689.  The  railroad 
company  in  that  instance  must  have  found  its  offset,  its  profit, 
somewhere,  or  it  would  not  have  made  that  arrangement. 
But  what  became  of  the  competitors  of  the  Standard  Oil  Com«^ 
pany.^  Here  the  railroad  company  would  doubtless  make 
up,  out  of  its  forced  monopoly  of  shipping  out  of  Wilmington 
the  lumber  to  be  manufactured  out  of  all  the  logs  hauled  in  by 
it,  the  40  cents  which  is  deducted  in  favor  of  those  who  will 
give  it  that  monopoly.  But  why  should  it  discriminate  by 
charging  the  plaintiff  $2.50  instead  of  $2.10;  i.  e.,  charge  19 
per  cent,  higher  rates  upon  logs  which  when  turned  into 
lumber  are  sold  in  Wilmington,  or  shipped  by  sea,  or  shipped 
by  a  competing  route?  It  cost  no  more  to  bring  in  the  plain- 
tiff's logs  than  the  logs  for  whose  hauling  only  $2.10  was 
charged.  The  shipment  of  logs  to  Wilmington  is  one  trans- 
action. The  shipment  of  lumber  out  is  another.  The  de- 
fendant cannot  charge  the  plaintiff  higher  on  the  logs  because 
it  will  not  agree  to  ship  its  lumber  by  the  defendant's  line. 
It  is  no  answer  to  say  that,  if  the  plaintiff  will  come  to  the 
defendant's  terms,  it  will  get  the  same  discount.  The  de- 
fendant might  as  well  say,  "If  you  will  carr.y  your  logs  to  a 
sawmill  in  which  the  railroad  company  is  a  large  owner,  you 
will  get  16  per  cent,  reduction  in  freight  on  your  logs,  and 
there  is  no  discrimination,  for  the  same  offer  is  open  to  you 
as  to  others."  If  the  plaintiff,  like  others,  was  shipping  logs 
to  Wilmington  with  the  voluntary  intention  of  shipping  by^ 
the  defendant's  road,  say  to  New  York,  then  certainly  there 
would  be  no  discrimination.  But  the  plaintiff  does  not  wish 
to  ship  to  New  York  over  the  defendant's  line,  and  the  de- 
fendant proposes  ''to  put  the  screws  to  the  plaintiff,"  and 
make  it  do  so,  whether  it  wishes  to  do  so  or  not;  and,  if  the 
plaintiff  does  not  do  so,  the  defendant  says  the  plaintiff  can- 
not be  treated  as  well  as  others  as  to  the  rates  for  hauling  its 
logs,  but  must  pay  nearly  one-fifth  (19  per  cent.)  higher  rates 
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on  its  logs.     That  is  the  very  point  at  issue.     Hauling  its 
logs  to  Wilmington  is  the  only  service  the  plaintiff  seeks  at 
'the  defendant's  hands.     Why  should  it  pay  higher  for  that 
service  than  those  who  agree  to  carry  their  logs  to  the  defend* 
ant's  mill,  or  to  ship  out  their  lumber  by  the  defendant's  road. 
Discrimination    is     a  more    dangerous  power  than   high 
rates,  if  the  latter  is  charged  impartially  to  all.     Hence  the 
statutes  of  Congress  and  of  the  state,  while  leaving  the  fixing: 
of  rates  in    the    hands    of  commissions,   have  directly  and 
strictly  forbidden,  under  penalties,  any  discrimination.     Com- 
mon carriers  are  fixed  with  a   public  use.     They  exercise  a 
branch  of  the  public  franchise.     They  can  condemn  rights 
of  way  solely  because  the  land 'Ms  taken   for  a  public  use." 
They  are  subiect  to  governmental  supervision,  and  to  the  re- 
duction or  regulation  of  their  charges  by  the  Legislature   di- 
rectly, or  by    commissioners    appointed    by    its    authority. 
Munn  v.  Illinois,  94  U.  S.   113,  24  L.  Ed.  77^  and  citation 
to  same,  9  Rose's  Notes,  21-55.     lo  all  the  great  countries 
of  the  world,  except  England  and  this  country,  the  railroads 
are  largely  or  altogether  owned  and  operated  directly  by   the 
government,  as  was  formerly  the  case  in'  North  Carolina.     In 
all  countries  alike  it  is  recognized  that   it  is  of  vital  impor- 
tance that  corporations  exercising  such  public   use  must   be 
absolutely  impartial   and  equal  in  their  charges  for  the  same 
service.     All  the  service  the  plaintiff  asks  of  the  defendant  is  to 
haul  its  logs  to  its  sawmill  in  Wilmington.     For  this  it  charges 
the  plaintiff  $2.50.     It  charges  others  $2.10;  i.  e.,  19  per  cent, 
higher  to  the  plaintiff  than  to  others  for  exactly  the  same 
service.     It  costs  the  defendant  no  more  to  render  that  serv- 
ice to  the  plaintiff  than  to  reader  the  same  service  to  others. 
It  must  charge  all  alike.     Could  the  defendant  discriminate 
on  shipment  of  logs  to  Wilmington,  for  a  consideration  of  a 
subsequent  benefit  to  itself  by  obtaining  a  monopoly  of  ship- 
ment of  lumber  out  of  Wilmington,  it  could  seriously  damage 
the  business  and  prosperity  of  that  city.     At  that  point  are 
steamships  and  sailing  lines  and  other  railroads,   and  this 
competition  making  the  town  a  distributing  center  is  the 
source  of  its  prosperity.     If  the  terms  upon  which  the  defend- 
ant will  haul  logs  into  Wilmington  are  that  it   must  haul  the 
lumber  out,  then  Wilmington  ceases,  as  to  that  business,   to 
be  a  competent  point.     The  same  discrimination  could   be 
made,  if  this  were  allowable,  in  freight  on  cotton  or  corn   or 
rosin  and  other  articles  carried  to  Wilmington  to   be   manu- 
factured or  put   into  other    forms  for  use.     Discriminating 
rates,  as  in  this  case,  could  be  charged  on  the  raw  product, 
which  would  permit  of  the  manufactured  article,  cloths,  yarn, 
meal,  whisky,  turpentine,  and  the  like,  being  shipped  out  only 
over  the  defendant's  line.     This  is  to  place  the  prosperity  of 
Wilmington,  and  also  of  the  producers  of  raw   material  con- 
tiguous to  that  city  along  the  lines  of  any  of  the  defendant's 
road  or  branches,  in  the  control  of  the  defendant. 
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The  point  here  presented  has  been  often  decided,  and  always 
— certainly  at  least  in  recent  years — against  the  power 
claimed  by  the  defendant.  In  Baxendale  v.  Railroad,  94  E. 
C.  L.  308,  after  an  elaborate  argument,  it  was  held  by  a  very 
strong  court  as  to  this  very  point:  ''It  is  not  a  legitimate 
ground  for  giving  a  preference  to  one  of  the  customers  of  a 
railroad  company  that  he  engages  to  employ  other  lines  of 
the  company  for  the  carriage  of  traCBc  distinct  from,  and  un- 
connected with,  the  goods  in  question;  and  it  is  undue  and 
unreasonable  to  charge  more  or  less  for  the  same  service,  ac- 
cording as  the  customer  of  the  railway  thinks  proper,  or  not, 
to  bind  himself  to  employ  the  company  in  other  and  totally 
distinct  business."  In  Menacho  v.  Ward  (C.  C.)  27  Fed.  529, 
where  the  court  was  enlightened  by  the  argument  of  Frederick 
Coudert  and  James  C.  Carter  on  opposing -sides,  it  was  held 
that  ''a  common  carrier  cannot  charge  a  higher  rate  against 
shippers  who  refuse  to  patronize  it  exclusively."  President 
Hadley,  in  his  Railroad  Transportation,  108 — a  valuable 
work,  by  no  means  unfavorable  to  railroads— says:  ''A  differ- 
ence in  rates,  not  based  upon  any  corresponding  difference  in 
cost,  constitutes  a  case  of  discrimination."  In  Railroad  v. 
Goodridge,  149  U.  S.  680,  13  Sup.  Ct.  970,  37  L.  Ed.  986,  it 
is  said:  ''It  is  no  proper  business  of  a  railroad  company  as  a 
common  carrier  to  foster  particular  enterprises  or  to  build  up 
new  industries;  but,  deriving  its  franchises  from  the  Legis- 
lature, and  depending  upon  the  will  of  the  people  for  its  very 
existence,  it  is  bound  to  deal  fairly  with  the  public,  to  extend 
them  reasonable  facilities  for  the  transportation  of  their  per- 
sons and  property,  and  to  put  all  its  patrons  on  an  absolute 
equality."  This  would  not  be  the  case  if  a  patron  shipping 
logs  to  Wilmington  must  pay  higher  for  that  service  than  one 
who  subsequently  ships  lumber. 

Among  the  numerous  cases  condemning  discrimination,  and 
holding  that  freight  paid  in  excess  of  that  charged  others  for 
the  same  service  can  be  recovered  back,  are  Hays  v.  Penn. 
Co.  (C.  C.)  12  Fed.  309,  and  cases  cited  in  notes  thereto; 
Handy  v.  Railroad,  supra — a  spicy  opinion  by  a  justly  indig- 
nant judge.  It  was  held  that  charging  from  New  Orleans 
to  San  Francisco  a  lower  rate  on  goods  shipped  to  New 
Orleans  from  London  than  upon  the  same  goods  shipped  from 
New  York  to  New  Orleans  was  an  unjust  discrimination  and 
illegal.  Interstate  Commerce  Commission  v.  Railroad  (C.  C.) 
52  Fed.  187.  It  is  not  the  question  of  profit  to  the  car- 
rier, so  the  court  holds,  in  attracting  shipments  which  would 
not  otherwise  come  to  it,  but  the  injustice  of  charging 
differing  rates  for  the  same  service;  and  the  court  quotes 
with  approval  the  English  decisions  (Harris  v.  Railroad,  3 
C.  B.  [N.  SJ693;  Evershed  v.  Railroad,  2  Q.  B.  Div.  254) 
that  '^preferences  given  to  shippers  to  induce  them  not  to 
divert  traffic  from  the  carrier,  or  to  induce  them  to  transfer 
traffic    which    otherwise  would  go  to  another  carrier,  are 
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unlawful,  aod  canuot  be  justified  upon  the  eronnd  of  profit 
to  the  carrier  allowing  them."  To  similar  purport,  Wright 
V.  U.  S.,  167  U.  S.  512,  17  Sup.  Ct.  822,  42  L.  Ed.  258; 
Packet  Co.  v.  Railroad  (C.  C.)  60  Fed.  54s;  R.  R.  Co.  v. 
Wilson,  132  Ind.  517,  32  N.  E.  311,  18  L.  R.  A.  105,  many 
others.  Even  when  the  discrimination  is  based  on  a  Urger 
quantity  being  shipped,  it  is  illegal,  when  the  smaller 
quantity,  as  in  car-load  lots,  costs  no  more  to  handle  in 
proportion  to  the  quantity.  Kinsley  v.  Railroad  (C.  C.)  37 
Fed.    181,  approving  Hays  v.  Penn.  Co.,  supra. 

The  vice  in  the  discrimination  here  shown  is  twofold:  (i) 
It  necessarily  tends,  if  allowable,  to  build  up  defendant's 
railroad  and  break  down  competing  carriers,  which  is  forbid- 
den by  public  policy.  Joint  Traffic  Case,  171  U.  S.  505,  19 
Sup.  Ct.  25,  43  L.  Ed.  259.  (2)  The  condition  upon  which 
the  right  to  the  lower  rate  was  given  was  secret,  not  written 
on  the  face  of  the  schedule,  which,  as  reported  to  the  Rail- 
road Commission  and  printed  for  public  information,  was 
$250.  A  secret  rebate  is  probibited  by  statute  and  by  all  the 
decisions  of  the  courts,  yet  this  rebate  of  40  cents  not  al- 
lowed to  the  plaintifi  has  amounted  to  $3,900,  in  five 
months'  time. 

The  testimony  of  railroad  officials  in  the  report  to  Congress 
of  the  Industrial  Commission  (volume  4,  p.  273,  and  volume 
9.  p.  131)  shows  that  the  methods  of  discrimination  resorted 
to  are  many,  and  that  manufacturers  especially  can  be  made  or 
destroyed  at  the  will  of  railroad  managers,  unless  there  is 
the  most  absolute  and  exact  equality  to  all  in  the  same 
eharge  for  the  same  service.  Volume  9,  pp.  287.  289,  Report 
of  Industrial  Commission.  Interstate  Commerce  Comm.  v. 
Railroad,  128  U.  S.  59,  is  one  instance  of  an  ingenious  dis- 
crimination. The  present  case  is  another.  Discrimination  is 
protean  in  the  divers  forms  it  assumes.  The  argument  in  all 
countries  in  favor  of  governmental  ownership  of  railroads  is 
based  upon  the  deadly  effect  of  disctimination  in  rates  under 
private  ownership,  and  the  difficulty  in  preventing  it,  rather 
than  upon  higher  rates.  The  condition  upon  which  private 
ownership  of  railroads  can  or  will  be  maintained  in  England 
and  this  country  (which  alone  retain  it)  is  the  strict  and 
effective  enforcement  of  equality  in  charge  to  all  for  the  same 
service  under  the  same  conditions  and  at  the  same  cost,  as  is 
required  by  the  statutes  both  state  and  federal. 

The  defendant  cannot  justify  under  what  is  known  as 
^'milling  in  transit."  Those  are  cases  where  freight  is 
shipped  a  long  distance,  and  the  cariier  will,  at  his  own  cost, 
defray  the  expense  of  its  change  in  form  en  route,  because  of 
the  easier  handling  in  the  more  compact  shape,  as,  for  ex- 
ample. Cowan  V.  Bond  (C.  C.)  39  Fed.  54,  where  a  railroad 
company  receiving  cotton  in  Louisiana  for  shipment  to  joills 
rn  New  England  had  it  compressed  en  route  at  Vicksburg  at 
its  own  expense,  charging  the  shipper  no  more  than  if  it  had 
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carried  the  ancompressed  cottoo  all  the  way ;  the  same  priv- 
ilege being  open  to  all  shippers.  That  has  no  analogy  to 
this  case,  where  the  plaintifi  is  shipping  logs  to  its  mill  in 
Wilmington,  and  is  charged  nearly  one-fifth  more  height 
than  others  nnless  it  will  agree  to  ship  its  lumber  out  of  Wil- 
mington over  the  defendant's  road.  Among  other  cases  in 
point  are  Mayor,  etc.,  of  Wichita  v.  Railway  Co.,  g  Interst. 
Com.  R.  569,  at  pages  572,  579,  580;  the  Tap  Lines  Cases, 
10  Interst.  Com.  R.  193;  Packet  Co.  v.  Railroad,  supra. 

There  are  other  errors  assigned  in  the  admission  of  evi- 
dence, in  the  charge,  and  in  matters  of  practice;  but.  in 
view  of  the  error  in  this  matter  of  vital  interest  to  the  pub- 
lic at  large,  and  especially  to  the  business  interests  of  the 
state,  it  will  be  unnecessary  to  consider  them.  The  plaintiff 
had  a  right  to  have  its  logs  carried  to  its  mill  at  the  same 
rate  as  others,  without  binding  itself  to  ship  its  lumber  by 
the  defendant's  line,  or,  indeed,  to  ship  it  at  all. 

But  independent  of  any  decisions,  our  statute,  which  nearly 
copies  the  English  traffic  act  and  the  United  States  interstate 
commerce  act  in  this  and  many  other  respects,  is  too  explicit 
to  be  misconstrued.  The  corporation  commission  act  (Laws 
iS99>  P>  301,  c.  164)  provides  (section  13)  that  if  any  common 
carrier  shall  charge  or  collect  ^'from  any  penon  or  persons  a 
greater  or  less  compensation  for  any  service  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property,  sub- 
ject to  the  provisions  of  this  act,  than  it  charges,  demands  or 
collects  or  receives  from  any  other  person  or  persons  for  doing 
for  him  or  them  a  like  and  cotemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic,  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful." 

Error. 


CHICAGO  CITY  RY.  CO.  v.  LANNON. 

(Supreme  Court  of  Illinois,  Oct.  24,  1Q04.) 

[72  N.  E.  Rep.  585.] 

Injury  to  Passenger^ Instructions. 

In  an  action  against  a  street  car  company  for  an  injury  to  a  passen* 
ger  resulting  from  the  car  on  which  he  was  riding  coming  in  contact 
with  a  vehicle  which  it  was  passing,  evidence  as  to  the  right  of  way  of 
street  cars  over  vehicles  was  properly  excluded. 

Instructions. 

Refusing  an  instruction  the  substance  of  which  had  already  been 
given  is  proper. 

Appeal — Review. 

The  Supreme  Court  will  not  review  the  conflicting  evidence  where 
there  is  evidence  to  support  the  judgment. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Charles  J.   Lannon  against  the  Chicago  City 
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Railway  Company  and  another.  Judgment  (or  plaintiff  was 
afiBrmed  by  the  Appellate  Court,  and  defendant  railway  codq- 
pany  appeals.    AfiBrmed. 

This  is  an  action  on  the  case,  brought  by  appellee^ 
Charles  J.  Lannon,  against  the  Chicago  City  Railway  Com- 
pany, appellant,  and  the  Pabst  Brewing  Company,  to  recover 
for  personal  injuries  sustained  by  him  on  June  4,  igoi,  while 
riding  as  a  passenger  on  one  of  appellant's  cars.  On  the 
morning  in  question,  appellee,  who  was  a  bricklayer,  boarded 
a  car  bound  for  the  stockyards.  He  sat  at  the  extreme  left 
end  of  the  last  seat  at  the  rear  of  the  car,  facing  the  front. 
The  car  was  open,  and  the  seats  extended  across  it  without 
any  center  passageway.  As  the  car  proceeded  southwest  on 
Archer  avenue  it  came  up  behind  and  near  to  a  heavily  loaded 
beer  wagon  of  the  Pabst  Brewing  Company  going  in  the 
same  direction  along  the  car  tracks.  The  driver  of  the 
wagon  attempted  to  turn  out  of  the  railway  tracks  to  the  left» 
and  in  a  southerly  direction,  during  which  time  the  car  kept 
moving  at  about  three  or  four  miles  an  hour.  The  wagon 
got  far  enough  from  the  tracks  for  the  front  end  of  the  car  to 
pass  it,  though  in  close  proximity.  Just  as  the  part  of  the 
car  where  the  appellee  sat  was  about  to  pas8»  the  corner  of 
the  wagon  box  collided  with  the  car,  and  the  appellee's  arm 
was  crushed  at  the  elbow  between  the  wagon  box  and  the 
side  of  the  car.  The  suit  was  brought  against  both  the 
Chicago  City  Railway  Company  and  the  Pabst  Brewing 
Company,  and  the  jury  found  the  defendant  brewing  com- 
pany not  guiltv,  and  the  defendant  the  Chicago  Railway 
Company  guilty,  and  assessed  plaintiff's  damages  at  $^,ooo. 
An  appeal  was  prayed  to  the  Appellate  Court  for  the  First 
District,  where  the  judgment  of  the  superior  court  was 
afiBrmed,  and  a  further  appeal  has  been  prayed  to  this  court. 

William  J.  Hynes,  James  W.  Duncan,  and  C.  Le  Roy 
Brown,  for  appellant. 

Theodore  G.  Case  and  John  T.  Murray  (A.  W.  Browne^ 
of  counsel),  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The  defendant 
street  car  company  requested  the  court  to  give  an  instruction 
to  the  jury  to  the  effect  that  the  street  car  had  the  right  of 
way  over  other  vehicles,  and  that  the  jury  had  the  fight  to 
take  that  fact  into  consideration  in  determining  whether  or 
not  its  servants  were  negligent  at  the  time  of  the  accident; 
but  the  court  refused  to  give  it.  It  also  offered  in  evidence, 
but  the  court  refused  to  admit,  an  ordinance  of  the  city  of 
Chicago  providing  that  street  cars  should  have  the  right  of 
way  as  against  other  vehicles,  and  making  it  unlawful  for  the 
driver  of  any  wagon  to  obstrurt  a  street  car.  Both  of  these 
rulings  are  urged  as  reversible  error.  The  question  at  issue 
was  not  as  to  the  right  of  way  of  the  street  car,  or  whether 


Vol  15  R  R  R— Vol  38  Am  &  Ekg  R  Cas,  N  S       737 

Chicagro  City  Hj.  Co*  v.  Lannon 

or  not  the  driver  of  the  beer  wagon  was  a  trespasser  liable  to 
punishment  for  obstructing  the  car,  but  whether  or  not  the 
servants  of  the  appellant  negligently,  carelessly^  wrongfully, 
and  improperly  operated  the  carat  the  time  it  came  in  con- 
tact with  the  wagon,  and  caused  the  injury  to  the  plaintifi. 
Neither  the  offered  evidence  nor  the  refused  instruction  was 
pertinent  to  that  issue.  Conceding  that  appellant  had  the 
absolute  right  of  way,  and  that  the  wagon  was  wrongfully  on 
the  track,  those  facts  could  in  no  way  excuse  its  employees  in 
failing  to  exercise  the  highest  degree  of  care  consistent  with 
the  operation  of  the  car  for  the  safety  of  passengers  riding 
therein,  and,  if  they  were  negligent  in  that  regard,  causing 
the  accident,  the  company  must  be  held  liable;  but  not 
otherwise.  The  evidence  was  immaterial,  and  the  instruc- 
tion inapplicable  to  the  case. 

Complaint  is  also  made  of  the  refusal  of  the  trial  court  to  give 
the  second  instruction  asked  on  behalf  of  the  defendants. 
Of  the  21  instructions  asked  by  their  counsel  i8  were  given^ 
and  they  cover  every  substantial  theory  of  the  defense.  The 
nineteenth  and  twentieth  contained  all  that  was  material  or 
proper  to  be  given  in  the  second,  and  there  was,  therefore, 
no  error  in  the  refusal  to  give  it. 

It  is  also  assigned  for  error  that  the  trial  court  refused  to 
instruct  the  jury,  at  the  close  of  all  the  evidence,  to  find  the 
defendants  not  guilty;  the  contention  being  that  the  evidence 
wholly  failed  to  prove  negligence  on  the  part  of  the  servants 
of  the  streel  car  company,  as  alleged  in  the  declaration. 
Peter  Gore,  the  driver  of  the  beer  wagon,  testified:  '4  was 
driving  southwesterly  and  the  street  was  not  paved  on  the 
right-hand  side.  The  first  thing  I  knew  I  was  pulling  out  of 
the  switch,  and  swung  the  horses  south.  I  was  not  quite  out, 
I  don't  hardly  believe,  but  the  hind  wheel,  I  believe,  was 
dragging  on  the  switch,  or  something  like  that;  and  I  got 
one  little  jar — a  hard  jar,"  etc.  Meda  Schlaizer,  a  passenger 
in  the  car,  testified:  '^Before  the  wagon  got  all  of  the  way 
out  the  car  started  to  go  with  a  kind  of  a  jerk,  so  the  Pabst 
wagon  ran  the  whole  length  of  that  car  along  the  little  fender 
that  was  there.  It  struck  the  whole  length  of  that,  and  Mr. 
Lannon  was  sitting  resting  his  arm,  and  the  wagon  struck  him 
on  the  left  arm."  This  evidence  fairly  tended  to  prove  that 
the  motorman  started  his  car  forward  before  the  wagon  had 
cleared  the  track,  thereby  causing  the  collision  and  inflicting 
the  injury  complained  of.  Accepting  it  as  true,  as  we 
must  for  the  purpose  of  considering  the  question  now  before 
us,  the  servants  of  appellant  in  charge  of  the  car  did  not  exer- 
cise that  degree  of  care  for  the  safety  of  those  being  conveyed 
in  it  as  passengers  which  the  law  requires,  and  we  cannot, 
therefore,  say  that  there  is  no  evidence  tending  to  support  the 
verdict.  It  is  true  that  there  is  much  evidence  in  the  record 
tending  to  prove  that  the  wagon  had  entirely  cleared  the 
track  when  the  speed  of  the  car  was  increased,  and  that  the 
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bind  wheels  were  swung  back  against  tbe  car  by  reason  of  a 
switch  at  that  place;  but  it  was  for  the  jury,  under  proper 
instructions  from  the  trial  court,  and  the  Appellate  Court,  to 
determine  all  controverted  questions  of  fact.  Our  jurisdic- 
tion is  limited  to  the  single  question,  was  there  any  evidence 
which,  with  all  its  reasonable  inferences  and  intendments, 
fairly  tended  to  prove  the  plaintiff's  case?  and,  limiting  oor 
inquiry  to  that  question  of  law,  we  cannot  say  that  the  trial 
court  improperly  refused  to  give  the  peremptory  instructioD. 
There  seems  to  be  no  reversible  error  in  this  record,  and 
the  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


FT.  WAYNE  TRACTION  CO.  v.  HARDKNDORF. 

(Supreme  Court  of  Indiana,  Dec.  7, 1904.) 

[72  N.  B.  Rep.  593.] 

Special  Verdict. 

Under  the  ezpresa  provisions  of  Burns'  Ann.  St.  1901 »  §  556,  special 
findings  control  the  verdict  only  when  inconsistent  therewith. 

Injury  to  Passenger— Contributory  Negligence — Standing  on  Running 
Board.* 
A  passenfifer  on  a  crowded  street  car,  who  stands  on  the  run  ning^ 
board  and  supports  himself  by  the  ipiard  bar,  does  not,  as  a  matter  of 
law,  fail  to  exercise  such  ordinary  care  as  the  circumstances  require^ 
especially  when  the  representative  of  the  carrier,  charg'ed  with  the  duty 
of  seating  and  directing  the  passengers,  expressly  authorizes  him  to 
•tand  there. 

Same— Question  for  Jury. 

Where   a    passenger  standing  on  the  running  board  of  a  street  car 
was  injured  by  being  struck  by  another  car  passing  on  another  track* 
held^  that  the  question  whether  defendant  was  negligent  in  running  its 
cars  so  close  together  was  one  for  the  jury. 

Appeal— Review. 

It  is  not  the  province  of  the  Supreme  Court  on  appeal  to  review  the 
facts  and  weigh  the  evidence. 

Sufficiency  of  Evidence. 

Where  a  passenger  on  a  street  car,  while  standing  on  the  running 
board,  was  injured  by  being  struck  by  another  car  passing  on  another 
track,  in  an  action  by  him  for  the  injuries,  evidence  considered,  and 
held  to  sustain  a  verdict  for  plaintiff. 

Passengers— Carriers'  Rules— Instructions. 

Where  a  passenger  on  a  street  car,  wnile  riding  on  the  running  board, 
was  injured  by  being  struck  by  another  car  passing  on  another  track, 
in  an  action  by  him  for  the  injuries  an  instruction  that  if  plaintiff's 
injuries  were  due  to  his  violation  of  the  rules  of  the  defendant,  and  if  a 
guard  rail  was  placed  on  the  car,  so  that  passengers  were  warned  not  to 
«tand  on  the  running  board,  and  plaintiff  ignored  the  presence  of  the 
guard  rail,  he  could  not  recover,  even  though  the  conductor  permitted 
him  to  stand  on  the  running  board,  was  properly  refused,  in  that  it 
omitted  to  inform  the  jury  that  notice  of  the  existence  of  the  rules  must 
be  shown  before  plaintiff  could  be  bound  by  them. 

*See  foot-note  appended  to  Radley  v.  Columbia  Southern  Ry.  Co. 
(Ore.),  12  R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  153. 
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Same — Standing  on  Running  Board — Authority  of  Conductor. 

In  an  action  against  a  street  railway  company  for  injuries  to  a  pas- 
sengrer,  the  question  whether  the  conductor  of  the  car  had  authority  to 
permit  a  passenger  to  stand  on  the  running  board  was  for  the  jury. 

Appeal  from  Circuit  Court*  Wells  County;  E.  C.  Vaughn, 
Judge. 

Action  by  Theodore  Haidendorf  against  the  Ft.  Wayne 
Traction  Company.  From  a  judgment  in  favor  of  plain-* 
tiff,  defendant  appealed.  Transferred  from  the  Appellate 
Court,  under  Act  March  13,  1901  (Acts  1901,  p.  590,  c.  259; 
section  1337U,  Burns'  Ann.  St.  1901).     AfiBrmed. 

Barrett  &  Morris,  for  appellant. 
S.  M.  Hencb,  for  appellee. 

DOWLING,  C.  J.  Hardendorf,  who  was  the  plaintiff 
below,  sued  the  Ft.  Wayne  Traction  Company  for  a  personal 
injury  alleged  to  have  been  sustained  by  him  while  a  passen- 
ger on  one  of  appellant's  cars.  The  complaint  was  in  two 
paragraphs,  the  negligence  charged  in  the  first  being  that  the 
appellant  wrongfully  permitted  the  car  on  which  the  appellee 
was  a  passenger  to  run  into  and  against  another  car  before  it 
had  cleared  a  switch;  and  the  second  paragraph  alleging  that 
the  appellant  negligently  ran  two  cars  against  each  other, 
whereby  appellee,  who  was  a  passenger  on  one  of  them,  was 
injured.  The  answer  denied  all  the  averments  of  the  com- 
plaint. The  cause  was  tried  by  a  jury,  who  returned  a  gen- 
eral verdict  in  favor  of  the  appellee.  Answers  to  numerous 
questions  of  fact  submitted  to  the  jury  accompanied  their 
verdict.  Motions  for  judgments  on  the  special  answers  and 
fcr  a  new  trial  were  overruled,  and  judgment  was  entered 
upon  the  verdict.     These  rulings  are  assigned  for  error. 

The  following  is  a  sun  mary  of  the  facts  stated  in  the  special 
answers:  The  plaintiff  was  injured  while  riding  on  one  of 
defendant's  open  carp.  May  30,  1900,  going  eastward  from  Lin- 
wood  Cemetery  to  the  city  of  Ft.  Wayne,  Ind.  Before  it 
started,  the  defendant  caused  a  wooden  guard  bar,  3  inches 
wide  and  li  inches  thick,  extending  past  all  the  seats,  ele- 
vated 2  feet  above  the  floor,  and  securely  fastened  in  its 
position,  to  be  placed  on  the  left  side  of  the  car,  3  feet 
above  the  running  board  on  that  side,  which  also  extended 
the  whole  length  of  the  car.  The  bar  was  so  placed,  as  the 
plaintiff  knew,  to  warn  passengers  not  to  enter  or  leave 
the  car  on  its  left  side,  and  not  to  stand  on  the  running  board. 
When  the  car  started  from  the  cemetery  toward  Ft.  Wayne, 
the  plaintiff  made  no  attempt  to  get  on  the  car  on  its  scutb 
side,  but  stood  on  the  running  board,  against  said  bar,  and 
remained  in  that  place  until  the  car  passed  into  the  south  side 
of  defendant's  switch,  west  of  the  St.  Mary's  River  Bridge.  At 
that  time  another  of  defendant's  passenger  cars  was  on  the 
north  side  of  the  switch  to  be  moved  westward,   and  the 
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plaintifi  was  then  on  the  running  board,  between  the  twa 
cars;  and,  at  the  point  where  they  met  or  attempted  to  pass 
each  other,  the  space  between  the  tracks  was  too  narrow  to 
permit  the  plaintiff  to  stand  safely  on  the  running  board. 
The  plaintifi  received  the  injuries  complaineJ  of  at  the  time 
the  two  cars  passed  each  other  on  the  switch,  by  being  struck, 
while  on  the  left  running  board,  by  the  side  of  the  car  on  the 
north  track  of  the  switch. .  The  plaintifi  was  not  acquainted 
with  the  lines  and  tracks  of  defendant's  railway  at  the  place 
of  the  accident. 

Counsel  for  appellant  argue  that  the  special  answers  of  the 
jury  show  contributory  negligence  on  the  part  of  the  plaintifi, 
and  that  his  injury  was  caused  by  his  want  of  ordinary  care, 
in  occupying  a  place  of  obvious  danger,  in  disregard  of  the 
warning  and  prohibition  implied  by  the  presence  of  the 
guard  bar.  They  further  contend  that,  even  if  the  plaintiff 
was  on  the  running  board  with  the  permission  or  by  the 
direction  of  the  conductor  of  the  car,  the  appellant  is  not  lia- 
ble, because  the  conductor  bad  not  authority  to  permit  or 
license  a  violation  of  the  rules  of  the  company,  or  a  disregard 
of  known  precautions  adopted  by  the  appellant  for  the  safety 
of  passengers  and  for  its  own  protection.  They  cite  Bass, 
Receiver,  v.  Reitdorf,  25  Ind.  App.  650,  58  N.  E.  95 ;  Railway 
Y.  Goddard,  25  Ind.  185;  Railway  v.  Duncan,  28  Ind.  441,  92 
Am.  Dec.  322 ;  Nave  v.  Flack,  90  Ind.  205,  46  Am.  Rep.  205 ; 
Baltimore  R.  Co.  v.  Tones,  9S  U.  S.  439,  24  L.  Ed.  506; 
Louisville  R.  Co.  v.  Eves,  i  Ind.  App.  224,  27  N.  E.  580;  Trout 
V.  City  of  Elkhart,  12  Ind.  App.  343,  39  N.  E.  1048;  Smith  v. 
Wabash  R.  Co.,  141  Ind.  92,  40  N.  E.  270;  Aurelius  V.  Lake 
Erie  &  Western  R.  Co.,  19  Ind.  App.  584,  49  N.  E.  857; 
Neiboer  v.  Detroit  Electric  R.  Co.  (Mich.)  87  N.  W.  626.  A 
general  verdict  is  the  response  of  the  jury  to  the  whole  of  the 
evidence  in  the  cause.  The  particular  facts  found  in  answer 
to  interrogatories  in  most  cases  constitute  a  part  only  of  the 
facts  proved  on  which  the  general  verdict  rests.  The  special 
finding  shows  that  the  facts  stated,  as  the  jury  believed,  were 
proved  upon  the  trial,  and  that  they  probably  were  considered 
by  the  jury;  but  the  general  verdict,  taken  in  connection 
with  the  special  answers,  indicates  that  because  of  other  facts, 
and  from  presumptions  or  inferences  from  them,  the  particu- 
lar facts  found  were  not  of  controlling  influence  in  determin- 
ing the  nature  of  the  verdict.  The  special  finding  of  facts 
controls  the  general  verdict  only  when  inconsistent  with  it. 
Section  S56,  Burns'  Ann.  St.^  1901.  And  every  reasonable 
presumption  will  be  indulged  in  support  of  the  general  ver- 
dict. Ridgeway  v.  Dearinger,  42  Ind.  157.  There  is  no  diffi- 
culty in  this  case,  and  the  answers  to  the  interrogatories  are 
easily  reconciled  with  the  verdict  The  position  of  the 
plaintiff  on  the  running  board  may  not  have  been  necessa- 
rily dangerous  or  improper,  or  he  may  have  taken  it  with  the 
permission  or  by  the  direction  of  some  agent  of  the  company 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas,  N  8       741 

Tt,  Wayne  Traction  Co.  v,  Hardendorf 

who  was  authorized  to  assign  bim  a  place  on  the  car,  or  there 
may  have  been  other  circumstances  which  made  it  necessary 
or  proper  for  him  to  stand  there.  Nothing  in  the  answers  to 
the  in'errogatories  was  inconsistent  with  the  (act  that»  b7 
reason  of  special  precautions  in  the  running  of  the  cars  on 
that  occasion,  their  reduced  rate  of  speed,  and  special  instruc* 
tions  to  motormen  and  conductors  for  their  guidance  when 
meeting  or  passing  other  cars,  a  place  on  the  running  board 
may  have  been  rendered  as  safe  and  as  suitable  for  a  male 
passenger  as  a  seat  within  the  car.  Hence,  although  the 
plaintii  may  have  known  that  the  guard  bar  was^  put  up  to 
warn  passengers  not  to  enter  or  leave  the  car  on  its  left  side, 
and  not  to  stand  on  the  running  board,  yet  the  circumstances 
may  have  been  such  as  to  justify  a  person  of  ordinary  prudence 
and  care  for  his  own  safety  in  standing  on  the  running  board, 
and  in  following  the  directions  of  an  agent  of  the  company 
charged  with  the  duty  of  placing  the  passengers,  in  taking  a 
position  there.  Citizens'  St.  R.  Co.  v.  Jolly,  i6i  Ind.  8o,  67 
N.  E.  93S.  The  special  findings  were  not  irreconcilable  with 
the  general  verdict,  and  appellant's  motion  for  judgment  upon 
them  was  properly  overruled. 

The  motion  of  a  new  trial  rests  upon  two  grounds:  First, 
that  the  verdict  was  not  sustained  by  sufiBcient  evidence;  and, 
second,  error  of  the  court  in  refusing  to  give  instructions 
numbered  4  and  6.  Upon  the  motion,  counsel  for  appellant 
undertake  to  maintain  two  propositions:  (i)  That  it  ap- 
pears from  the  evidence  that  appellee's  injuries  were  not 
occasioned  by  appellant's  negligence;  and  (2)  that  they  were 
the  result  of  his  own  contributory  fault.  Upon  this  branch  of 
the  case  the  facts  proved  were  as  follows:  Before  the  car 
started  from  the  cemetery,  which  was  about  if  miles  from  the 
courthouse  at  Ft.  Wayne,  a  substantial  guard  bar  was 
securely  fastened  on  the  left  side  of  the  car,  three  feet  above 
the  running  board,  and  extending  thewbcle  length  of  the  car. 
The  plaintiff  knew  that  it  was  put  up  to  warn  passengers  not 
to  enter  or  leave  the  car  on  that  side,  and  not  to  stand  on  the 
running  board.  May  30,  1900,  was  Decoration  Day,  and  a 
great  number  of  people — men,  women,  and  children — had 
assembled  at  Linwood  Cemetery  to  hear  and  to  see  the  exer- 
cises. Shortly  after  3  o'clock  the  plaintiff,  with  his  son,  a 
child  seven  years  old,  went  to  the  appellant's  car  to  take 
passage  back  to  Ft.  Wayne.  The  car  was  crowded,  and  the 
plaintiff  stepped  upon  the  running  board  on  its  leftside.  The 
agent  of  the  company,  one  of  whose  duties  it  was  to  superin* 
tend  the  loading  of  the  cars,  to  place  and  remove  the  guard 
bars,  and  to  start  the  cars,  came  to  the  left  side  of  the  car, 
where  the  plaintiff  was^standing,  and  proceeded  to  put  up  the 
guard  bar.  The  car  was  standing  still,  plaintiff's  son  was  on 
the  ground,  and  plaintiff  was  trying  to  get  him  up  on  the 
step.  The  agent  pushed  the  bar  along  the  side  of  the  car 
and  under  plaintiff's  arm.     He  said  to   plaintiff,   ''Put  the 
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boy  inside,  and  hang  on  this  guard  rail."  The  plaintifi  did 
as  he  was  told  to  do»  and,  afterward,  while  on  the  running 
board,  paid  bis  fare  to  the  conductor  of  the  car.  No  objec- 
tion to  his  riding  on  the  running  board  was  made  by  any  one. 
Other  persons  also  stood  upon  the  running  board.  While 
the  car  was  passing  out  of  a  switch,  and  was  near  its  point,  it 
came  into  collision  with  another  of  defendant's  cars  moving 
in  the  opposite  direction,  which  had  started  out  of  the  other 
track  too  soon  to  clear  the  plaintifi's  car;  and  the  plaintiff  was 
caught  between  the  two,  and  was  crushed  and  rolled  along 
their  sides  until  his  body  dropped  out  at  the  rear  end  of  the 
car  on  which  he  stood.  His  injuries  were  of  a  very  serious 
character,  and  their  effect  was  permanent.  It  cannot  be 
stated  as  a  conclusion  of  law  that  a  passenger  on  a  crowded 
street  car,  who  stands  upon  the  running  board  and  supports 
himself  by  the  guard  bar,  does  not  exercise  such  ordinary  care 
as  the  circumstances  require.  More  especially  may  the  pas- 
senger be  justified  in  taking  and  maintaining  such  a  position 
when  the  representative  of  the  company  who  is  charged 
with  the  duty  of  seating  and  directing  the  passengers  ex- 
pressly authorizes  him  to  standing  in  that  place.  The  facts 
that  no  objection  is  made  by  the  conductor  of  the  car  who 
collects  the  fare  of  the  passenger,  and  that  other  persons  at 
the  same  time  are  suffered  to  stand  upon  the  running  boards 
may  also  be  considered  in  determining  the  question  whether 
the  plaintiff  exercised  ordinary  care  under  the  circumstances. 
The  nature  of  the  construction  of  a  street  railroad,  and  the 
manner  in  which  it  is  operated,  may  be  such  as  to  render  the 
position  of  passengers  on  the  running  board  apparently  safe. 
The  presence  of  a  guard  bar,  when  the  persons  in  charge  of 
the  road  and  engaged  in  the  management  of  the  car  direct  the 
passenger  to  stand  on  the  running  board,  outside  of  the  bar. 
is  not  to  be  regarded  as  a  positive  and  unmistakable  indica- 
tion that  the  running  board  is  a  place  of  danger,  or  that  the 
persons  in  charge  of  the  car  have  no  authority  to  permit  pas- 
sengers to  stand  there  while  the  car  is  in  motion.  The  perils 
of  such  a  position  are  neither  so  great  nor  so  obvious  in  all 
cases  as  to  bar  a  recovery  when  the  passenger  is  injured 
while  occupying  it.  There  was  no  evidence  that  the  knowl- 
edge of  any  rule  of  the  company  prohibiting  passengers  from 
standing  on  the  running  board  was  brought  home  to  the 
plaintiff. 

The  questions  whether  the  plaintiff  exercised  ordinary 
care,  and  whether  the  defendant  was  negligent  in  running  its 
cars  at  the  switch  so  close  together  that  they  could  not  clear 
each  other,  or  pass  without  coming  in  collision,  were  ques- 
tions of  fact,  and  it  was  the  especial  duty  of  the  jury  to  de- 
cide them.  It  is  not  the  province  of  this  court  on  appeal  to 
review  the  facts  and  weigh  the  evidence,  and  the  possibility 
that,  upon  such  facts,  another  and  different  opinion  might  be 
arrived  at,  furnishes  no  reason  why  the  practical  conclusions 
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of  the  jury  should  be  set  aside,  and  an  opposite  view  of  the 
efiect  of  the  evidence  substituted  for  their  verdict.  Cooley 
on  Torts  (2d  Ed.)  805;  Cincinnati,  etc.»  Ry.  Co.  v.  Graroes, 
136  Ind.  39»  34  N.  E.  714;  Board,  etc.,  v.  Bonebrake,  146 
Ind.  311,  4$  N.  E.  470;  Railroad  Co.  v.  Stout,  17  Wall.  657, 
21  L.  Ed.  745;  Ohio,  etc.,  Ry.  Co.  v.  CoUarn,  73  Ind.  261,  38 
Am.  Rep.  134;  Indiana  Pipe  Line  v.  Neusbaum,  21  Ind. 
App.  361,  S2  N.  E.  471;  Louisville,  etc.,  R.  Co.  v.  Williams, 
20  Ind.  App.  576,  51  N.  E.  128;  Citizens'  Street  R.  Co.  v. 
Hoffbauer,  23  Ind.  App.  614,  56  N.  E.  54.  It  is  to  be  ob- 
served in  the  present  case  that  there  was  no  evidence  of  any 
rule  of  the  appellant  forbidding  passengers  to  stand  on  the 
running  board;  that  it  was  not  proved  as  a  fact  that  such  a 
position  was  a  dangerous  one;  it  did  appear  that  the  car  was 
crowded,  and  that  other  passengers  were  on  the  running 
board.  These  facts  distinguish  this  case  from  several  of 
those  cited  by  counsel  for  appellant.  We  are  also  of  the  opinion 
that  the  guard  bar  did  not  necessarily  import  notice  to  the  pas- 
sengers that  standing  on  the  running  board  was  not  allowed, 
and  that  the  agents  of  the  company  had  not  authority  to 
permit  it. 

An  examination  of  the  authorities  discloses  wide  difier- 
ences  of  opinion  among  the  courts  upon  the  efiect  of  evidence 
that  the  passenger,  when  injured,  was  upon  the  running 
board  of  a  street  car.  The  more  reasonable  view  seems  to 
us  to  be  that  the  question  is  generally  one  of  fact,  depending 
upon  the  circumstances  of  the  particular  case.  Kentucky, 
etc..  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  E.  338; 
Willis  V.  Long  Island  R.  Co.,  34  N.  Y.  675;  Morris  v.  Eighth 
Ave.  R.  Co.,  68  Hun,  39,  22  N.  E.  666;  Lake  Shore,  etc.,  R. 
Co.  V.  Brown,  123  111.  162,  14  N.  E.  197,  5  Am.  St.  Rep.  Sio; 
Jacobus  V.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  125  (Gil.  no),  18 
Am.  St.  Rep.  360;  JSruno  v.  Brooklin  City  R.  Co..  5  Misc. 
Rep.  327,  25  N.  Y.  Supp.  507;  Werle  v.  Ldng  Island  R.  Co., 
98  N.  Y.  650;  Chicago,  etc.,  R.  Co.  v  .Fisher,  141  111.  614,  31 
N.  E.  406;  Woods  V.  Southern  Pacific  R.  Co.,  9  Utah,  146,  33 
Pac.  628;  Cleveland,  etc.,  R.  Co.  v.  Manson,  30  Ohio  St.  451; 
Louisville,  etc.,  R.  Co.  v.  Kelly,  92  Ind.  371,  47  Am.  Rep. 
149.  In  5  Am.  &  Eng.  Ency.  Law,  682,  the  general  rule  is 
stated  to  be  that  where  the  passenger  acts  under  the  direc- 
tion of  the  conductor,  or  other  servant  of  the  carrier  having 
apparent  authority  in  that  behalf,  he  is  not  guilty  of  con- 
tributory negligence,  on  the  ground  that  the  carrier's  agent 
and  servant  is  presumably  familiar  with  the  operation  of  the 
cars,  and  has  reasonable  knowledge  of  what  is  required  for 
the  safety  and  protection  of  passengers.  As  a  qualification 
of  the  rule,  it  is  also  said  that,  even  in  the  case  stated,  the 
question  ordinarily  is  one  for  the  jury,  to  be  determined  from 
all  the  circumstances.  Hannibal,  etc.,  R.  Co.  v.  Martin, 
III  111.  219;  Lent  V.  N.  Y.  Cent.,  etc.,  R.  Co.,  120  N.  Y.  467, 
24  N.  E.  653;  Davis  v.  Louisville,  etc.,  R.  Co.,  69  Miss.  136, 
10  South  450. 
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Our  conclusion  on  this  branch  of  the  case  is  that  the  ver- 
dict was  sustained  by  sufficient  evidence.  In  Bass,  Receiver* 
V.  Reitdorf,  25  Ind.  App.  650,  58  N.  E.  95,  cited  by  counsel 
for  appellant  as  much  in  point,  printed  notices  in  conspicuoas 
places  warned  all  persons  using  the  swimming  pool  against 
passing  beyond  the  ropes  which  marked  the  places  of  dan- 
ger, and  it  was  shown  that  the  injured  person  was  able  to 
read  them. 

Instructions  numbered  4  and  6  were  to  the  effect  that  if  ap- 
pellee's injuries  were  due  to  his  violation  ot  the  rules  of  the 
company,  and  that  if  a  guard  rail  was  placed  on  the  car,  so 
that  passengers. were  warned  not  to  stand  on  the  running 
board,  and  appellee,  with  knowledge  of  that,  ignored  the 
presence  of  the  guard  rail,  and  by  reason  thereof  was  injured, 
he  could  not  recover,  even  if  the  conductor  permitted  him 
to  stand  on  the  running  board,  because  such  consent  would 
be  beyond  the  authority  of  the  conductor.  The  first  of  these 
instructions  wholly  omitted  to  inform  the  jury  that  notice  of 
the  existence  of  the  rules  must  be  shown  before  the  plaintiff 
could  be  bound  by  them,  and  for  this  reason,  if  for  no  other, 
it  was  objectionable.  The  sixth  declared,  as  a  rule  of  law. 
that  it  was  beyond  the  authority  of  the  conductor  to  permit 
a  passenger  to  stand  on  the  running  board.  This  was  not  a 
correct  statement  of  the  law.  The  power  and  authority  of 
the  conductor  were  such  as  were  expressly  conferred  upon 
him  by  the  company,  such  as  were  necessary  to  the  discbarge 
of  his  duties,  and  such  as  he  was  accustomed  to  exercise  with 
the  knowledge  and  approval,  express  or  implied,  of  the  cor- 
poration. Whether  be  had  authority  to  permit  passengers 
to  stand  on  the  running  board  was  a  fact  to  be  determined 
by  the  jury.  Besides,  the  substance  of  both  these  instruc- 
tions, so  far  as  they  stated  the  law  correctly,  was  given  else- 
where in  the  charge  of  the  court. 

There  is  no  error  in  the  record.     Judgment  affirmed. 


NORTHERN  PACIFIC  RAILWAY  COMPANY,  Appt.,   v,   AMERI- 
CAN TRADING  COMPANY. 

(Argued  October  26,  27,  1904.    Decided  December  5,  1904.) 

[25  Sup.  Ct.  Rep.  84.1 

Contract  to  Foward  by  Designated  Vessel  of  Connecting  Carrier. 

A  special  agreement  by  a  carrier  to  transport  a  through  shipment 
by  the  vessel  of  a  connecting-  carrier  sailing  on  a  desigtiated  date 
results  from  the  acceptance  of  a  through  rate  for  a  shipment  "to  l>e 
forwarded"  via  such  steamer,  which  rate  was  quoted  with  notice  that 
it  was  of  vital  importance  that  the  shipment  should  be  trans- 
ported promptly,  and  should  g-o  forward  by  the  earliest  possible 
steamer  without  delay,  in  order  to  enable  the  shipper  to  fulfil  a  pro- 
posed agreement  which  it  was  about  to  make  for  the  sale  of  the  g-oods 
at  the  final  destination,  and  which  would  require  delivery  there  at  a 
fixed  date. 
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Same  —  General  Agent  of  Railway  Receivers— Whether  Acting  for 
Receivers  or  Steamship  Company. 
The  general  agent  of  the  receivers  of  a  railway  company  is  acting 
as  agent  for  such  receivers,  and  not  as  the  agent  of  a  connecting 
steamship  company,  in  agreeing  to  forward  a  through  shipment  by  a 
steamer  sailing  on  a  specified  day,  where  his  only  authority  as  agent  of 
the  steamship  company  was  created  by  a  contract  between  the  railway 
and  steamship  companies,  under  which  the  railway  company  was  to  ap- 
point agents,  who  should  act  for  the  steamship  company  to  quote 
through  rates  and  issue  through  bills  of  lading,  and  the  application 
for  a  rate  for  such  shipment  was  made  to  him  as  agent  for  the  receiv- 
ers, and  the  rate  was  quoted  by  him  as  such  agent,  and  as  such  he 
signed  a  letter  confirming  the  rate,  and  so  described  himself  when  in- 
forming the  steamship  company's  agents  at  the  connecting  point  that 
he  had  made  a  contract  guaranteeing  delivery  by  the  designated 
steamer. 

Same— Authority  of  Railway  Receivers. 

The  making  of  a  special  agreement  to  forward  a  through  shipment 
by  the  steamer  of  a  connecting  carrier  sailing  on  a  designated  day  is 
within  the  authority  of  the  receivers  appointed,  in  a  suit  to  foreclose  a 
railway  mortgage,  to  continue  to  carry  on  the  railway  business. 

Same — Authority  of  Receivers'  General  Agent. 

The  "general  eastern  agent*'  of  the  receivers  of  the  Northern  Pacific 
Railroad  Company,  who  were  ordered  to  continue  its  business,  has  the 
general  powers  of  such  an  officer  when  acting  for  the  railroad  company 
itself,  which  includes  the  authority  to  make  a  special  agreement  to 
forward  a  through  shipment  by  the  steamer  of  a  connecting  carrier 
sailing  on  a  designated  day. 

Same — Limiting  Liability  to  Own  Line— -Acceptance  of  Bill  of  Lading 
without  Objection.* 
A  special  agreement  in  behalf  of  railway  receivers  to  forward  a 
through  shipment  by  the  steamer  of  a  connecting  carrier  sailing  ou  a 
designated  day  is  not  modified  by  the  mere  receipt,  without  objection, 
and  the  subsequent  hypothecation,  of  the  bill  of  lading  containing,  as 
a  part  of  numerous  conditions  printed  in  small  type,  the  statements 
that  the  carrier  is  not  to  be  liable  for  any  loss  not  occurring  on  its  own 
road,  and  that  the  contract  as  executed  is  accomplished,  and  all  liability 
thereunder  terminates,  upon  the  delivery  of  the  property  to  the  vessel, 
where  the  bill  was  not  examined  or  read,  and  was  accepted  after  the 
goods  had  passed  from  the  control  of  the  shipper,  by  a  clerk  who  had 
no  knowledge  of  these  conditions,  and  no  authority  to  consent  to  a 
modification  of  the  contract  already  made. 

Same— Excuse  for  Nonperformance — Contraband  of  War — Refusal  to 
Qrant  Clearance. 
Nonperformance  of  a  special  agreement  of  a  carrier  to  forward  a 
through  shipment  by  the  steamer  of  a  connecting  carrier  sailing  on  a 
designated  day  is  not  excused  by  the  refusal  of  the  deputy  collector 
of  the  port  to  grant  a  clearance  while  the  freight  was  on  board  because 
it  was  contraband  of  war,  where  the  contract  was  not  unlawful  when 
made,  and  was  not  rendered  unlawful  by  any  subsequent  legislation, 
and  was  made  with  knowledge  that  difficulties  might  arise  in  the  course 
of  transportation  because  of  the  character  of  the  freight. 

Same— Same — Same — Same — ''Restraint"   of  Civil  Authorities. 

The  mistaken  refusal  of  the  deputy  collector  of  a  port  to  grant  a 
clearance  while  certain  freight  was  on  board  because  it  was  contraband 
of  war  does  not  constitute  a  * 'restraint  of  princes,  rulers,  or  people," 
within  the  meaning  of  a  clause  in  the  bill  of  lading,  so  as  to  excuse 

*As  to  whether  the  shipper's  acceptance  of  a  contract  of  shipment 
includes  his  assent  to  its  printed  conditions,  see  foot-notes  appended  to 
Powers  Mercantile  Co.  v.  Wells-Fargo  &  Co.  (Minn.),  12  R.  R.  R.  504, 
35  Am.  Sl  £ng.  R.  Cas.,  N.  S.,  504,  where  all  the  preceding  authorities 
in  this  series  are  collected. 
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nonperformance  of  the  agreement  to  forward  the  shipment  by  that 
vessel. 

Apperal  from  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  to  review  a  decree  which  reversed  a 
decree  of  the  United  States  Circuit  Court  for  the  Southern 
District  of  New  York  dismissing  a  petition  in  intervention 
in  a  suit  to  foreclose  a  railway  mortgage,  which  seeks  to  re- 
quire the  receivers  to  pay  damages  for  their  failure  to  per- 
form a  special  contract  for  the  transportation  of  goods. 
AfiBrmed. 

See  same  case  below»  S7  C.  C.  A.  533,  120  Fed.  873. 

Statement  by  MR.  JUSTICE  PECKHAM: 

The  Northern  Pacific  Railroad  Company  made  a  certain 
mortgage  which  was  foreclosed,  and  the  Northern  Pacific 
Railway  Company  purchased  the  property  of  the  former  com- 
pany under  the  mortgage  at  the  foreclosure  sale,  and,  by  the 
order  of  the  court,  the  purchaser  was  required  to  pay  all  ob- 
ligations or  liabilities  contracted  or  incurred  by  the  court's 
receivers,  who  had  been  appointed  in  the  foreclosure  suit. 
The  American  Trading  Company,  the  appellee  herein,  inter- 
vened in  that  suit,  and,  by  its  petition,  asked  that,  by  virtne 
of  the  decree  in  foreclosure,  the  purchaser,  the  Northern 
Pacific  Railway  Company,  be  required  to  pay  damages  for 
the  failure  of  the  receivers  to  perform  a  special  contract  for 
the  transportation  of  goods  from  Newark,  New  Jersey,  to 
Yokohama,  in  Japan.  The  case  was  tried  before  the  United 
States  circuit  court,  in  New  York  city,  which  dismissed  the 
petition.  This  decision  was  reversed  by  the  circuit  court  of 
appeals  for  the  second  circuit,  and  the  railroad  company  was 
directed  to  pay  the  damages  therein  stated  to  the  American 
Trading  Company,  the  intervening  petitioner.  The  railroad 
company  has  appealed  from  such  decree  or  order  to  this  court. 
The  case  was  tried  upon  the  agreed  statement  of  facts  which 
follows: 

1.  In  September,  1894,  Thomas  F.  Oakes,  Henry  C.  Payne, 
and  Henry  C.  Rouse  were  receivers  of  the  Northern  Pacific 
Railroad  Company,  under  an  order  made  in  a  suit  bearing  the 
same  title  as  the  present  suit,  in  the  United  States  circuit 
court  for  the  eastern  district  of  Wisconsin,  to  which  this  suit 
is  ancillary.  Under  that  order  the  receivers  were  authorized 
to  continue,  and  were  continuing,  to  carry  on  the  business 
of  the  railroad  in  their  charge. 

2.  The  line  of  railroad  in  the  possession  of  the  receivers  ex- 
tended from  Duluth,  Minnesota,  to  Tacoma,  Washington. 
The  receivers  had  contracts  with  various  carriers  reaching 
points  on  their  line,  by  which  through  bills  of  lading  were 
issued  from  and  to  points  not  upon  the  line  of  the  receivers' 
railroad,  where  the  freight  passed  over  some  part  of  that  line  in 
transit.  Among  the  carriers  with  whom  the  receivers  had  such 
arrangements  was  the  Northern  Pacific  Steamship  Company. 
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This  was  an  English  company,  operating  a  h'ne  of  steamers  be- 
tween Tacoma  and  points  in  Japan  and  China,  including 
Yokohama.  The  contract  between  the  steamship  company 
and  the  receivers  was  the  contract  originally  made  on  March 
30,  1892,  between  the  Northern  Pacific  Railroad  Company 
and  the  Northern  Paci6c  Steamship  Company,  and  ratified 
and  adopted  by  the  receivers,  under  the  authority  of  an  order 
of  the  circuit  court  of  the  United  States,  made  on  September 

13.  1893. 
The  receivers  held  no  stock  in  the  steamship  company,  and 

had  no  other  express  cor  tract  relation  with  the  steamship 
company.  This  stipulation  is  not  to  be  accepted  as  an  ad- 
mission by  the  railroad  company,  or  the  receivers,  or  their 
counsel,  that  there  were  any  relations  between  the  receivers 
and  the  steamship  company  other  than  those  growing  out  of 
the  facts  herein  agreed  upon. 

For  convenience  in  transacting  their  (reight  business  in 
the  eastern  part  of  the  United  States,  the  receivers  main- 
tained an  office  in  the  city  of  New  York,  which  was,  in  Sep- 
tember, 1894,  in  charge  of  one  George  R.  Fitch,  who  was 
their  general  eastern  agent,  and  made  arrangements  for  the 
transportation  of  freight  over  the  receivers'  line  of  railway  and 
connections,  including  transporation  to  China  and  Japan. 

At  the  time  of  the  transactions  referred  to  in  this  statement 
of  facts,  the  said  Fitch  had  not  received,  nor  did  he  receive, 
any  direct  or  independant  appointment  or  authority  from 
the  Northern  Pacific  Steamship  Company,  to  act  as  agent  of 
that  company.  His  only  authority  as  agent  of  the  steamship 
company  was  that  created  by,  or  arising  from,  the  contract, 
exhibit  A.  Fitcd  knew  that  an  arrangement  had  been  con- 
cluded by  the  receivers  and  the  steamship  company,  by 
which  contracts  for  through  shipment  to  Yokohama  might  be 
made  by  the  agents  of  the  receivers,  and  through  bills  of  lad- 
ing issued,  and  he  had  been  instructed  by  the  receivers  to 
solicit  freight  for  through  transportation  upon  bills  of  lading, 
of  which  exhibit  C,  hereto  annexed,  is  a  copy;  but  Fitch  did 
not  know  the  terms  of  the  contract  between  the  steamship 
company  and  the  receivers,  and  the  trading  company  did  not 
know  what  company  operated  the  steamships  between 
Tacoma  and  Yokohama,  or  that  the  steamship  company 
was  a  separate  and  independent  company  or  that  there  was 
any  contract  between  the  receivers  and  the  steamship  com- 
pany. 

It  is  further  stipulated  that  Fitch  bad  no  express  general 
authority  to  make  contracts  for  through  transportation,  ex- 
cept as  provided  by  the  said  bills  of  lading,  and  no  authority 
to  make  the  contract  in  question,  unless  such  express  authority 
be  found  in  the  telegrams,  of  which  copies  are  hereinafter 
set  forth;  that  the  American  Trading  Company  did  not  know 
the  terms  of  his  express  authority,  and  that  this  stipulation 
is  not  to  be  taken  as  an  admission   by  the  railroad  company. 
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or  the  receivers,  or  their  counsel,  that  his  implied  authority 
was  greater  thao  his  express  authority. 

4.  The  American  Trading  Company  is,  and  was  in  Septem- 
ber, 1894.  a  corporation  organized  under  the  laws  of  the  state 
of  Connecticut,  having  its  principal  office  in  the  city  of  New 
York,  and  carried  on  a  general  commercial  business  with 
Asiatic  ports. 

5.  In  September,  1894,  the  trading  company  applied  to  Fitch 
for  a  rate  upon  a  proposed  shipment  of  pig  lead  from  New 
York  to  Yokohama,  Japan,  and  informed  him  that  it  was  of 
vital  importance  that  the  lead  should  be  transported  promptly, 
and  go  forward  by  the  earliest  possible  steamer,  without 
delay,  in  order  to  enable  the  trading  company  to  fulfil  a  pro- 
posed agreement,  which  it  was  about  to  make  for  the  sale  of 
the  lead  in  Japan,  and  which  would  require  its  delivery  there 
at  a  fixed  date.  Fitch  thereupon  named  a  rate,  and  under- 
took to  forward  the  lead  from  New  York  on  or  before  Sep- 
tember 29th,  and  via  the  Northern  Pacific  steamer  Tacoma, 
sailing  from  Tacoma  October  30,  1894. 

6.  Thereupon  the  trading  company  cabled  to  its  agents  at 
Yokohama,  naming  a  price,  and  a  date  at  which  the  lead 
could  be  delivered  there;  and  thereupon  its  agents  in 
Yokohama  made  a  contract  for  the  sale  of  the  lead,  which 
contract  provided  that  it  should  be  delivered  in  Yokohama  by 
overland  route,  and  the  most  direct  connection  at  San  Fran- 
cisco, Tacoma,  or  Vancouver,  and  that,  in  case  of  unusual  or 
extraordinary  delay  in  transit,  the  contract  should  be  null  and 
void.  Neither  Fitch  nor  the  receivers  knew,  until  Septem- 
ber 24th,  that  any  contract  for  the  sale  of  lead  in  Japan  had 
been  concluded  by  the  trading  company,  and,  except  as  here- 
inbefore and  hereinafter  stated,  they  never  received  any  infor- 
mation in  regard  to  its  terms,  as  made  or  pi  oposed.  Upon  the 
conclusion  of  its  Japanese  contract,  the  trading  company  pur- 
chased 200  tons  of  pig  lead  in  bond,  from  the  Balbeck  Smelting 
&  Refining  Company. 

7.  On  September  19,  1894,  Fitch,  in  confirmation  of  his  pre- 
vious statement,  wrote  and  sent  to  the  trading  company  the 
following  letter: 

Northern  Pacific  Railroad  Company. 
Thomas  F.  Oakes,  Henry  C.  Payne,  Henry  C.    Rouse,    Re- 
ceivers. 
Geo.  R.  Fitch,  General  Eastern  Agent,  319  Broadway. 

Traffic  Department. 
New  York  City,  Sept.  19,  1894. 
American  Trading  Co.  182  Front  St.,  City. 
Gentlemen : — 

I  hereby  confirm  rate  quoted  you  this  day,  and  accepted 
by  you  on  shipment  of  pig  lead  for  export  to  Japan,  as  fol- 
lows: 

Pig  lead.  New  York  to  Yokohama,  Japan,  $15.00  per  ton  of 
2000    lbs.,  shipment  not  to  consist  of  less  than  400,000  lbs.. 
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and  to  be  forwarded  from  New  York  on  or  before  Sept.  29th, 
in  accordance  with  shipping  instrnction  given  you  by  me*  and 
to  be  forwarded  from  Tacoma,  Wash,  via  Northern  Pacific 
steamer  sailing  from  thence  October  30th.  Kindly  forward 
yoar  acceptance  of  the  above  as  early  as  possible.  Thanking 
yon  for  the  favor»  I  remain, 

Yonrs  truly, 

Geo.  R.  Fitch, 
G.  E.  Agent 
The  trading  company  wrote  and  sent  in  reply  (accepting 
the  proposition)  the  following  letter: 

Sept.  2oth,  1894. 
The  Northern  Pacific  R.  R.  Co.,  New  York  City. 
Dear  Sirs: — 

In  reply  to  your  esteemed  favor,  Sept.  19th,  we  beg  to 
accept  the  rate  quoted  to  as  in  your  letter  of  Sept.  19th, 
namely,  on  200  tons  of  pig  lead,  N.  Y.  to  Yokohama,  Japan, 
$15.00  per  ton  of  2,000  lbs.,  shipment  not  to  consist  of  less 
than  400,000  lbs.,  to  be  forwarded  from  N.  Y.  on  or  before 
September  29th,  in  accordance  with  shipping  instructions  to 
be  given  by  you,  and  to  be  forwarded  from  Tacoma,  Washinp^- 
ton,  via  Northern  Pacific  steamer  sailing  from  that  port  Oct. 
3otb.  Kindly  let  us  know  as  soon  as  possible  the  shipping 
instructions,  so  that  we  can  forward  them  to  our  supplier, 
and  oblige,  with  best  respects. 

Very  truly  yours. 

The  American  Trading  Co. 
(Signed)  Frank  P.  Ball. 

On  September  22,  1894,  Pitch  wrote  and  sent  to  the  trading 
company  the  following  letter,  giving  shipping  instructions: 

Northern  Pacific  Railroad  Company. 
Thomas    F.    Oakes,    Henry    C.  Payne,    Henry    C.  Rouse, 

Receivers. 
Geo.  R.  Fitch,   General  Eastern  Agent,  319  Broadway. 

Traffic  Department. 
New  York  City,  Sept.  22,  1894. 
American  Trading  Co.,  No.  182  Front  St.,  City. 
Dear  Sir: — 

I  hereby  confirm  routing  given  you  over  the  telephone 
yesterday  on  your  shipment  of  pig  lead  for  export  to  Yoko- 
hama, Japan,  as  follows:  To  be  shipped  from  Newark,  N.  J., 
via  Penn.  R.  R.,  marked  Anchor  Line  rail  and  Lake,  care 
Northern  Pacific,  care  A.  O.  Canfield,  agent  N.  P.  R.  R., 
Tacoma,  Wash.  Please  advise  me,  as  soon  as  possible,  who 
the  shippers  will  be,  that  I  may  order  the  cars,  and  also  see 
that  same  are  rushed  through  without  delay  to  connect  with 
our  steamer  at  Tacoma. 

Yours  truly, 

Geo.  R.  Fitch,  G.  E.  Agent. 
A.  H.  P. 
8.  Before  naming  a  rate  for  the  transportation  of  the  lead. 
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Fitcb  bad  expressed  some  doubt  as  to  wbetber  it  might  not  be 
excluded  from  transportation  as  contraband,  in  view  of  the 
war  then  existing  between  China  and  Japan.  In  fact  the 
shipment  of  pig  lead  was  not  prohibited  by  the  Treasury 
Department  at  Washington  during  the  war  between  China 
and  Japan,  and  on  September  25tb,  1894,  the  trading  com- 
pany made  another  shipment  of  pig  lead  via  Pacific  Mail 
steamer  sailing  from  San  Francisco,  which  was,  without 
trouble  or  delay,  transported  and  delivered  in  Yokohama. 

9.  In  September,  1894,  J.  B.  Baird  was  the  second  assistant 
general  freight  ageot  of  tde  receivers  and  J.  M.  Hannaford 
was  the  general  freight  agent  of  the  receivers;  and  telegrams 
of  which  the  following  are  copies,  relating  to  proposed  ship- 
ments of  pig  lead,  including  the  shipment  in  question, 
passed  between  the  said  Fitch  and  Baird  and  Hannaford,  bat 
were  not  disclosed  to  the  American  Trading  Company: 

New  York,  September  14,  1894. 
J.  B.  Baird,  second  A.  G.  F.  A. : — 

; ;  Please  wire  quick  lowest  rate  one  hundred  ton  lots  pig  lead 
from  Chicago  and  Duluth  to  Yokohama. 

George  R.    Fitch. 

September  14,  1894. 
Geo.  R.  Fitch,  319  Broadwaj,  New  York,  N.  Y.  :— 

You  may  quote  as  low  as  sixty  cents  from  Duluth  and 
seventy  cents  from  Chicago  to  Yokohama  on  pig  lead  in  one 
hundred  ton  lots.     Get  more  if  possible. 

J.  B.  Baird. 

New  York,  September  17,  1894. 
J.  B.  Baird,  2d  A.  G.  F.  A.  :— 

a  Your  wire  fourteenth.  Shall  I  accept  fifty  cents  on  pig 
lead  Duluth  to  Yokohama?  Also  name  lowest  rate  on  two 
hundred  tons  St.  Louis  to  Yokohama. 

Geo.  R.  Fitch. 

September  i8th,  1894. 
Geo.  R.  Fitch,  319  Broadway,  New  York: — 

Cannot  accept  less  than  sixty  cents  on  pig  lead  Duluth  to 
Yokohama.     Will  quote  from  St.  Louis  later. 

0.900.  J.  B.  Baird.     WDB. 

September  19,  1894. 
G.  R.  Fitch,  319  Broadway,  New  York:— 

You  may  quote  seventy  cents  on  the  pig  lead  in  one  hun- 
dred ton  lots  St.  Louis  to  Yokohama.     Advise  if  accepted. 

0.900.  J.  B.  Baird.     WDB. 

New  York,  September  22,  1894. 
J.  B.  Baird,  N.  P.  R*y,  St.  Paul,  Minn.  :— 

Wire  best  rate  two  hundred  fifty  tons  pig  lead  Duluth  to 
Shanghai. 

Geo.  R.  Fitch. 

September  22,  1894. 

G.  R.  Fitch,  319  Broadway,  New  York:— 
N.  P.  Steamship  Co.  have  now  declined  to  handle  lead  for 
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Yokobama,  Kobe»  Hong  Kong,  or  Shanghai.  Please  cancel 
your  quotation. 

0.900.  J.  B.  Baird.     WDB. 

On  September  24,  1894,  Fitch  informed  the  trading  com- 
pany that  he  declined  to  ship  the  lead  upon  the  ground  that 
it  might  be  contraband  of  war,  and  thereupon  on  the  same 
day,  the  trading  company  wrote  him  a  letter  stating  that 
they  would  hold  his  company  responsible  for  any  loss  from 
failure  to  fulfil  the  contract,  which  letter  is  as  follows: 

September  24th,  1894. 
Geo.  R.  Fitch,  Esq.,  General  Eastern  Agent  N.  P.  R.  R., 

No.  319  Broadway,  City. 
Dear  Sir: — 

Respecting  your  notice  just  received  by  us  through  your 
Mr.  Post,  that  your  company  now  decline  to  ship  for  us,  via 
Tacoma,  the  200  tons  of  pig  lead  specified  in  your  contract 
with  us,  under  date  Sept.  19th,  and  confirmed  by  us  under 
date  Sept.  20th,  we  beg  to  advise  that  we  shall  hold  your 
company  responsible  for  any  loss  or  damage  we  may  suffer 
from  the  nonfuliilment  of  this  contract  with  you. 
We  remain,  dear  sirs. 

Very  truly  yours. 

The  American  Trading  Co. 
(Signed)  ^     Wm.  H.  Stevens,  Treas. 

Thereupon,  telegrams,  of  which  the  following  are  copies* 
were  sent  and  received  as  indicated,  in  relation  to  the  ship- 
ment in  question,  but  were  not  disclosed  to  the  trading  com- 
pany: 

New  York,  Sept.  24,  1894. 
J.  B.  Baird,  N.  P.  R'y,  St.  Paul,  Minn.  :— 

Shipment,  lead  to  Yokohama,  is  now  being  made;  shippers 
refuse  to  accept  withdrawal ;  we  have  given  shippers  written 
contract. 

Geo.  R.  Fitch. 

New  York,  Sept.  24,  1894. 
J.  M.  Hannaford,  N.  P.  R'y,  St.  Paul,  Minn. : — 

Have  notified  American  Trading  Co.  that  shipment  will  be 
refused.  They  state  they  will  hold  us  to  contract.  They  are 
shipping  hundred  tons  from  Denver  to  Yokohama  by  steamer 
City  of  Rio  from  San  Francisco,  Oct.  fourth,  and  expect  to 
forward  this  shipment  same  way;  will  charge  us  difference  in 
rate.     Advise  quick. 

Geo.  R.  Fitch. 

Sept.  2^,  1894. 
G.  R.  Fitch,  319  Broadway,  New  York:— 

Your  wire  this  date  to  Mr.  Hannaford:  Dodwell,  Carlill, 
&  Co.  have  consented  to  accept  the  lead  already  contracted. 
Do  not  contract  for  any  more.  Advise  quick  number  of 
pounds  contracted  by  you  and  say  how  it  will  be  routed. 
Think  we  should  receipt  for  lead  subject  to  delay. 

0/900.  J.  B.  Baird.    WDB. 
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Dodwell,  Carlill,  &  Co.,  mentioned  in  the  last  telegram, 
represented  the  steamship  company. 

10.  Thereupon  the  refusal  to  accept  the  shipment  was  with- 
drawn, and  the  shipment  was  made  under  the  contract,  and 
the  lead,  consisting  of  200  tons,  was,  in  accordance  with 
the  shipping  instructions  given  in  Fitch's  letter  of  September 
22,  1894,  shipped  at  Newark,  New  Jersey,  in  September  27th, 
i894«  by  the  Balbeck  Smelting  &  Refining  Company  for  the 
account  of  the  American  Trading  Company.  This  was  the 
first  shipment  ever  made  by  the  American  Trading  Com- 
pany over  the  line  of  the  Northern  Pacific  Railroad  Company 
and  its  connecting  carriers.  The  shipment  was  made  in 
bond,  for  exportation  at  Tacoma,  and  was  secured  upon  the 
cars  by  government  locks  and  customs  seals.  On  the  afternoon 
of  September  27,  1894,  the  shipment  left  Newark,  and  started 
on  its  journey,  and  was  transferred  via  the  Anchor  Line,  a 
carrier  operating  between  eastern  points  and  points  on  the 
Lakes,  tc  Duluth,  and  carried  from  Duluth  via  the  receivers' 
railroad  to  Tacoma,  which  it  reached  in  time  for  shipment 
by  the  steamship  company's  steamer,  Tacoma,  sailing  Octo- 
ber 30,  1894.  On  September  28th,  a  check  for  the  freight 
upon  the  lead  from  Newark  to  Yokohama  was  handed  by  the 
trading  company  to  Fitch,  of  which  check,  with  its  indorse- 
ments, the  following  is  a  copy: 
c5  Check. 

U     New  York,  Sept.  28",  1894.     No.  6096. 
^    The  National  Bank  of  North  America. 
;g     Pay  to  the  order  of  the  Northern  Pacific  R.  R.  $3,360.0$. 
2  Thirty-three  hundred  and  sixty  &  05/ 100  dollars. 

H  The  American  Trading  Co. 

a  Wm.  H.  Stevens,  Treas'r. 

S        A.  PJoctor,  Jr., 
'g  Cashier. 

S  Indorsements. 

<     For  deposit  in 
V        Ninth  National  Bank 
H  to  Cr.  of  Geo.  R.  Fitch, 

Gen.  East'n  Ag't. 

Ninth  Nat'l  Bank, 
Indorsement, 
guaranteed 

of  the  City  of  N.  Y. 

The  amount  of  the  check  was  credited  at  the  Ninth 
National  Bank  to  the  account  of  ''George  R.  Fitch,  General 
Eastern  Agent,"  which  was  the  style  of  the  account  opened 
by  Fitch  as  agent  of  tie  Northern  Pacific  Railroad;  and  the 
account  was  never  drawn  upon  in  favor  of  the  Northern 
Steamship  Company;  but  all  through  freights  received  were 
deposited  to  the  credit  of  this  account  and  remitted  to  the  rail- 
road company,  or  its  receivers,  and  were  divided  and  distrib- 
uted by  them  under  their  contract  with  the  steamship 
company. 
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II.  On  September  28,  i894f  a  shipping  receipt  for  the  ship- 
ment ^as  issued  to  the  Balbeck  Smelting  &  Refining  Company, 
of  which  shipping  receipt  a  copy  is  hereto  annexed  marlced 
exhibit  ^'B,"  and  was  delivered  by  the  Balbeck  Smelting  & 
Refining  Company  to  the  American  Trading  Company,  and 
was  forthwith  surrendered  by  the  trading  company  to  Fitch. 

A  bill  of  lading  in  the  usual  printed  form,  a  copy  of  which 
18  herein  annexed  marked  *'C»"  was  subsequently  issued  by 
Fitch  to  the  American  Trading  Company.  It  was  received 
by  the  clerk  of  the  trading  company  without  stated  objection 
to  its  terms,  but  was  not  read  or  examined  by  him,  or  by  any 
officer  of  the  cgmpany,  and  was  immediately  hypothecated 
with  the  Hong  Kong  and  Shanghai  bank,  as  collateral  secu- 
rity for  moneys  borrowed  thereon  by  the  trading  company. 
The  original  of  the  bill  of  lading  was  negotiable  and  did  not 
have  stamped  upon  it  the  words  ''Not  negotiable;  shipper's 
copy,"  which  appear  on  the  shipper's  copy  hereto  annexed, 
bat  was  similar  to  the  shipper's  copy  in  all  other  respects. 
On  September  29th,  1894*  Fitch  sent  a  copy  of  this  bill  of 
lading  to  Dodwell,  Carlill,  &  Co.,  with  a  letter  (not  disclosed 
to  the  American  Trading  Company)  of  which  the  following  is 
a  copy : 

Northern  Pacific  Railroad  Company. 

Thomas  F.  Oakes,  Henry  C.  Payne,  Henry  C.  Rouse,  Re- 
ceivers. 

George  R.  Fitch,  General  Eastern  Agent,  319  Broadway. 

Traffic  Department. 
New  York  City,  Sept.  29,  1894. 
Dodwell,  Carlill,  &  Co.,  Tacoma,  Wash. 
Gentlemen : — 

I  hand  you  herewith  my  B/  L  1507  covering  shipment  of  pig 
lead  for  export  to  Amer.  Trading  Co.  Yokohama,  Japan.  As 
I  have  previously  advised  you,  I  have  made  contract  guar- 
anteeing delivery  of  this  supplement  at  Yokohama  by  our 
S.  S.  Tacoma  sailing  Oct.  30th.  Will  you  kindly  see  that  this 
connection  is  made  without  fail. 

Yours  truly, 

(S'g'd)  Geo.  R.  Fitch,  G.  E.  A. 

The  previous  letter  of  advice,  referred  to  by  Fitch  in  the 
foregoing  letter,  is  lost,  and  no  copy  of  it  exists.  It  ap- 
pears, however,  from  the  following  letter  of  acknowledgment 
to  have  borne  date  on  September  27th : 

Tacoma,  Wn.,  October  2nd,  1894. 
George  R.  Fitch,  Esq.,   G.  E.  A.,  N.  P.  R.  R.,   319  Broad- 
way, New  York. 
Dear  Sir: — 

We  beg  to  own  receipt  of  and  thank  you  for  your  favor  of 
the  27th  ultimo,  and  advising  the  engagement  of  40  tons  of 
condensed  milk  and  225  tons  of  pig  lead  for  our  steamer 
Tacoma,  sailing  hence  the  30th  instant.     Please  keep  us  fre- 

15  R  R  R— 48 
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quently  advised  of  (reigbt  engagements,  as  we  have  applica- 
tions now  for  more  space  for  flour  than  our  steamers 
will  carry,  and  we  are  shutting  out  considerable  of  the  latter 
every  voyage. 

Yours  truly, 
(Sig.)  p.  p.  Dodwell,  Carlill,  &  Co. 

A.  T.  Pritchard. 

12.  At  Tacoma  the  lead  was  delivered  by  the  receivers  to  the 
Northern  Pacific  Steamship  Company,  and  was  loaded  upon 
the  Tacoma,  the  vessel  of  the  steamship  company  which  was 
to  sail  on  October  30tfa;  but  about  4  o'clock  in  the  after- 
noon of  that  day  the  deputy  collector  of  the  United  States 
at  that  port  refused  to  clear  the  vessel  while  the  lead  was  00 
board,  upon  the  ground  that  it  was  contraband  of  war,  and 
telegraphed  to  the  collector  at  Port  Townsend  for  instruc- 
tions. On  the  following  day,  which  was  the  31st  of  October, 
the  deputy  collector  at  Tacoma  received  a  telegram  from  the 
collector  of  the  United  States  at  Port  Townsend,  which  was 
as  follows: 

<*  Department  advises  that,  unless  you  have  evidence  tend- 
ing to  show  that  the  pig  lead  at  Tacoma,  and  referred  to  in 
your  telegram  of  yesterday,  is  to  be  used  in  the  war  between 
China  and  Japan,  no  reason  is  perceived  why  shipment 
should  not  be  permitted." 

In  the  meantime,  however,  the  master  of  the  vessel  un- 
loaded the  lead,  which  delayed  the  ship  until  9  A.  M.  on  the 
morning  of  October  31st,  when  be  sailed  without  it. 

The  petitioner  was  not  notified  of  the  delay  in  the  tran- 
shipment of  the  lead  until  November  5th,  1894. 

The  next  vessel  on  the  line  was  the  Sikh,  which  did  not  be- 
long to  the  steamship  company,  but  was  a  chartered  ship. 
Her  captain  declined  to  take  the  lead  on  the  ground  that  it 
was  contraband.  The  Northern  Pacific  Steamship  Company 
cabled  to  the  owners  of  the  vessel  in  London,  and  they  adhered 
to  the  position  taken  by  the  captain. 

13.  The  lead  went  forward  on  the  next  vessel,  the  Victoria, 
on  December  11,  1894,  and  did  not  arrive  in  Yokohama  until 
on  or  about  January  4,  1895,  instead  of  on  or  about  Novem- 
ber 18,  1894,  when  it  would  have  arrived  bad  it  gone  forward 
on  the  30th  of  October,  1894. 

14.  In  the  meantime  hostilities  between  China  and  Japan  bad 
ceased,  the  price  of  lead  bad  fallen  very  considerably,  and 
the  purchaser  of  the  shipment  refused  to  accept  it,  and  de- 
clared the  contract  null  and  void  in  consequence  of  the  fail- 
are  to  deliver  it  promptly  in  accordance  with  the  terms  of  the 
contract. 

15.  The  price  of  the  lead  under  the  contract  would  have  been 
$38,610.17.  The  lead  was  delivered  to  the  trading  company 
in  Yokohama  upon  the  surrender  of  the  bill  of  lading,  and, 
in  consequence  of  the  failure  of  its  vendee  to  accept  the  lead, 
the  trading  company  sold  it  for  $11, 33 1.60,  which  was  the  best 
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price  obtaioable  therefor  at  the  time  of  the  sale*  The  sale 
was  made  as  soon  as  a  parcbaser  could  be  found.  The  value 
of  the  lead  on  January  4,  1895*  in  Japan,  was  $11,906.16. 

16.  Upon  the  case  arising  on  the  foregoing  facts,  the  Amer- 
ican Trading  Company  has  duly  presented  to  the  receivers,  and 
to  the  Northern  Pacific  Railway  Company,  its  claim,  amount- 
ing to  the  sum  of  $26,704.02,  with  interest  thereon  from  the  4th 
day  of  January,  1895,  and  has  demanded  payment  thereof; 
but  payment  has  been  refused,  and  no  part  thereof  has  been 
paid. 

Mr.  C.  W.  Bunn  for  appellant. 

Messrs.  F.  B.  Jennings  and  Howard  Van  Sinderen  for  ap- 
pellee. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court: 

The  objections  to  the  recovery,  herein  made  on  the  argu- 
ment, were — 

(i)  That  no  contract  was  shown,  on  the  part  of  the  re-, 
ceivers,  to  assume  any  lesponsibility  for  the  transportation 
of  the  lead  beyond  the  line  of  the  railway  in  their  charge. 

(2)  That  there  was  no  proof  that  the  court  had  authorized 
the  receivers  to  assume  any  such  responsibility,  and  they 
could  not  do  so  without  any  such  authority. 

(3)  That  if  Fitch,  the  agent,  made  such  agreement,  it  was 
not  within  his  authority,  real  or  apparent. 

(4)  That  the  bill  of  lading  is  the  controlling  contract,  and 
by  its  terms  the  receivers  were  not  liable  beyond  their  own 
line. 

(5)  That  the  damages  were  caused  solely  by  the  act  of  the 
collector,  representing  the  authority  of  the  United  States; 
and  the  receivers  aire  not  liable  for  damages  so  caused. 

In  regard  to  the  first  objection,  we  think  the  fact  agreed 
upon  clearly  show  a  speJal  agreement  for  the  transportation 
of  the  lead  to  Yokohama  by  the  steamship  of  the  Northern 
Pacific  Steamship  Company,  which  was  to  leave  Tacoma  on 
the  30th  of  October,  1894.  The  opening  of  the  negotiation 
was  made  by  the  American  Trading  Company,  which  applied 
to  Fitch  for  a  rate  upon  the  proposed  shipment  from  New 
York  to  Yokohama,  Japan.  The  trading  company  knew 
nothing  of  his  steamship  agency,  and  he  was  informed  that  it 
was  of  vital  importance  that  the  lead  should  be  transported 
promptly,  and  go  forward  by  the  earliest  possible  steamer 
without  delay,  in  order  to  enable^  the  trading  company  to 
fulfil  a  proposed  agreement  which  it  was  about  to  make  for 
the  sale  of  the  lead  in  Japan,  and  which  would  require  its 
delivery  there  at  a  fixed  date.  Fitch  thereupon  named  a 
rate,  and  undertook  to  forward  the  lead  from  New  York  to 
Yokohama,  on  or  before  September  29th,  via  the  Northern 
Pacific  steamer  sailing  from  Tacoma  October  30,  1894.  The 
trading  company  thereupon  made  its  proposed  agreement 
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through  its  agents  at  Yokohama.  Although  Fitch,  the  ageot, 
was  not  thereafter  specially  informed  of  the  fact  that  the 
proposed  agreement  had  been  made»  yet  he  was  informed 
that  the  company  intended  to  make  it  if  a  rate  could  be  agreed 
upon  for  the  transportation  of  the  lead.  It  is  clear  that  bis 
furnishing  of  the  rate  was  with  reference  to  the  proposed 
agreement,  and  that  he  understood  that,  if  his  terms  were 
accepted,  be  was  entering  into  an  agreement  to  transport  to 
Japan  the  lead  in  question  over  the  Northern  Pacific  railroad 
to  Tacoma,  and  by  the  steamship  which  would  leave  Tacoma 
on  the  30th  of  October,  1894.  His  letter  of  September  19, 
1894,  to  the  trading  companv,  confirming  the  rate,  is  a  plain 
agreement,  not  alone  to  deliver  the  lead  in  time  for  the  sail- 
ing of  the  steamer,  October  30,  but  an  agreement  that  the 
lead  should  be  forwarded  from  Tacoma,  Washington,  via  the 
Northern  Pacific  steamer  sailing  on  that  day.  Fitch  in  that 
letter  asking  the  trading  company  to  forward  their  acceptance 
of  this  proposed  agreement  as  early  as  possible.  On  the 
next  day,  September  20,  the  trading  company,  by  letter,  did 
accept  the  rate  ''for  a  shipment  of  pig  lead,  to  consist  of  not 
less  than  400,000  pounds,  to  be  forwarded  from  New  York  to 
Tacoma,  and  from  Tacoma  via  the  Northern  Pacific  steamer 
mailing  from  that  port  October  30."  There  is  no  doubtful 
expression  in  these  letters.  They  form  a  clear  and  specific 
contract  It  is  entirely  different  from  Myrick  v.  Michigan 
C.  R.  Co.,  107  U.  S.  102,  27  L.  Ed.  325,  I  Sup.  Ct.  Rep. 
425.  The  receipt  in  that  case  was  plainly  not  one  which 
established  a  contract  for  transportation  on  the  part  of  the 
railroad  company  (defendant)  beyond  its  own  line.  This 
court  held  that  while  a  company  might,  by  a  contract  to  that 
efiect,  be  held  liable  for  the  transportation  and  delivery  of 
freight  beyond  its  own  line,  yet  the  conttact  to  do  so  must 
be  clear;  and  that  the  mere  stating  of  a  through  fare  on  the 
receipt  of  the  freight  does  not  establish  such  contract  or  Iia- 
bility. 

In  the  case  at  bar  we  hold  that  a  special  agreement  is  set 
forth  in  the  statement  of  facts,  to  forward  to  Yokohama  by 
the  steamer  leaving  Tacoma  on  October  30,  1894.  If  it  ba^? 
been  made  by  the  proper  ofiBcer  of  a  railroad  company  in  the 
general  course  of  business  we  have  no  doubt,  under  the  an- 
thorities,  of  the  validity  of  the  contract.  Ogdensburg  &  L. 
&  C.  R.  Co.  V.  Pratt,  22  Wall.  123,  22  L.  Ed.  827;  Ohio  & 
M.  R.  Co.  V.  McCarthy,  96  U.  S.  258,  24  L.  Ed.  693;  Myrick 
V.  Michigan  C.  R.  Co.,  107  U.  S.  102,  27  L.  Ed.  325,  i  Sup. 
Ct.  Rep.  425.  Whether  the  fact  that  it  was  made  by  an 
agent  of  the  receivers  of  a  railroad  company  makes  any 
difference  will  be  discussed  later. 

Appellant  urges,  however,  that,  as  Fitch  was  also  agent  for 
the  steamship  company,  his  contract,  if  there  was  one,  to  for- 
ward by  the  steamship  sailing  October  30,  was  in  betalf  of 
the  steamship  company.     Fitch  had  never  received  any  di- 
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vect  or  independent  appointment  or  aatbority  frono  the 
Northern  Pacific  Steamship  Company  to  act  as  its  accent* 
His  only  authority  as  agent  of  that  company  was  created  by 
the  contract  made  between  the  two  companies.  By  that 
agreement  the  railroad  company  was  to  have  the  explusive 
right  (with  certain  exceptions)  to  appoint  agents  in  the 
United  States,  etc.;  and  the  steamship  company  thereby  au- 
thorized the  railroad  company  and  its  appointed  agents  to 
act  as  agents  for  the  steamship  company,  and  to  issue  bills 
of  lading  and  passenger  tickets,  and  to  make  and  name  rates 
on  all  traffic  for  Asiatic  points,  etc.  The  trading  company 
did  not  know  what  company  operated  the  steamships  between 
Tacoma  and  Yokohama,  or  that  the  steamship  company 
was  a  separate  and  independent  company,  or  that  there  was 
any  contract  between  the  receivers  and  the  steamship  com- 
pany. When  the  trading  company,  therefore,  applied  to  Fitch 
for  a  rate,  they  applied  to  him  as  the  agent  of  the  receivers 
of  the  railroad  company.  The  letter  of  Fitch  of  the  19th  of 
September,  confirming  the  rate  already  given  orally  that  day, 
is  written  on  the  paper  used  by  the  receivers  of  the  railroad 
company,  which  paper  is  headed  by  the  names  of  the  re- 
ceivers under  the  words  ''Northern  Pacific  Railroad  Co.;" 
and  in  it  Fitch  describes  himself  as  ''general  eastern  agent," 
and  his  department  as  the  "Traffic  Department  in  New  York 
city,"  and  he  signs  his  name,  and  adds  the  words  "G.  E. 
Agent."  In  his  letter  of  September  29,  1894,  to  the  steamship 
agent  at  Tacoma,  Washington,  he  writes  on  the  same  kind  of 
paper,  with  the  same  heading,  and  describes  himself  as  "gen- 
eral eastern  agent;"  and  in  the  letter  be  says:  "As  I  have 
previously  advised  you,  I  have  made  contract  guaranteeing 
delivery  of  this  shipment  at  Yokohama  by  our  S.  S.  Tacoma, 
sailing  October  30.  Will  you  kindly  see  that  this  v^onnection 
is  made,  without  fail."  Resigns  his  name,  and  adds  the 
letters  G.  E.  A.,  meaning,  of  course,  thereby  "general  eastern 
agent."  It  is  contended  that,  by  the  statement  of  facts,  it 
appears  that  Fitch  was  acting  for  two  principals,  and  that  the 
plaintiff  must  establish  that  Fitch  made  the  alleged  guaranty 
on  behalf  of  the  receivers.  We  do  not  think  he  was  acting  in 
behalf  of  two  prinripals.  From  all  the  facts,  we  think  it 
plain  that  he  was  acting  for  the  receivers  of  the  railroad 
company.  He  was  their  general  eastern  agent;  he  was 
applied  to,  and  he  made  his  rates,  as  such,  and  as  such  he 
signed  the  letter  confirming  those  rates,  and  containing  the 
agreement  to  forward  the  lead  on  the  steamship  as  already 
stated.  Subsequently,  and  en  the  29th  of  September,  while 
acting  and  signing  himself  as  the  general  eastern  agent  of 
the  receivers,  he  writes  to  the  steamship  agents  at  Tacoma 
the  letter  in  which  he  says  he  has  guaranteed  delivery  at 
Yokohama,  by  "our  steamer"  sailing  October  30.  All 
this  shows  the  fact  that  he  was  acting  as  agent  for  the 
receivers. 
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We  have  do  difficulty  in  determiniac:  the  capacity  in  wbicb 
Fitch  acted,  nor  that  he  made  the  special  agreement,  as  con- 
tended by  the  trading  company. 

(2)  Neither  do  we  doubt  that  the  court  bad  authorized  the 
receivers  to  make  such  a  contract. 

Under  the  modern  methods  of  foreclosing  railroad  mort- 
gages, it  has  been  the  custom  to  appoint  receivers  to  take 
charge  and  conduct  the  business  of  the  railroad  mortgagor 
during  the  pendency  of  the  suit.  The  possession  of  such 
receivers  frequently  last  for  years.  It  would  be  in  the  high- 
est degree  disadvantageous  to  all  interested  in  the  railroad 
company,  as  well  as  to  the  public  having  occasion  to  do  busi- 
ness with  it,  if  the  same  power  which  the  company  possessed 
to  make  special  contracts  for  transportation  should  not  be 
given  to  and  exercised  by  the  receivers  of  the  company  in 
continuing  to  run  the  road  in  substance  as  a  going  concern^ 
so  far  as  these  kinds  of  contracts  are  concerned.  Such  con* 
tracts  are  not  of  the  character  spoken  of  by  Mr.  Justice  Jack- 
son in  Chicago  Deposit  Vault  Co.  v.  McNulta,  153  U.  S.  SS4* 
38  L.  Ed.  819,  14  Sup.  Ct.  Rep.  915,  as  so  extraordinary  or 
unusual  as  not  to  be  included  in  the  authority  to  carry  on  the 
business  of  the  company.  On  the  contrary,  this  contract  is 
one  of  that  class  which  we  regard  as  so  included. 

C3)  We  are  also  of  opinion  that  Fftch  had  the  right  to 
make  the  agreement  in  question,  and,  if  there  could  be  any 
doubt  on  that  point,  nevertheless  the  agreement  was  in  fact 
thereafter  ratified  by  the  officers  representing  the  receivers, 
who  had  power  so  to  do.     Goodrich  v.  Thompson,  44  N.    Y. 

324. 

A  railroad  company  has  the  power,  as  we  have  seen,  to 
make  such  a  contract  of  carriage  beyond  its  lines.  A  general 
agent  would  be  presumed  to  have  such  power.  If  the  com- 
pany have  the  power,  some  individual  must  exercise  it.  It 
would  not  be  supposed  that  the  board  of  directors  would  be 
consulted,  and  authority  given  by  it  every  time  such  a  con- 
tract was  to  be  made.  Who  is  a  more  proper  or  fit  person  to 
make  the  contract  than  the  general  agent  of  the  company? 
He  must  necesdaiily  have  large  powers  in  order  to  conduct 
the  business  of  bis  office,  and,  prima  facie,  such  power  is 
within  the  scope  of  such  agency.  When  the  railroad  com- 
pany passes  into  the  hands  of  a  receiver,  appointed  by  the 
court  in  a  foreclosure  suit,  and  the  receiver  is  directed  to 
conduct  and  continue  the  business  of  the  company,  the  power 
to  appoint  general  agents  necessarily  goes  with  the  order  to 
conduct  the  business  of  the  company;  and  when  the  general 
agent  is  appointed  by  a  receiver,  he  will  be  presumed  to  have 
the  general  powers  of  such  an  officer  when  acting  for  the 
railroad  itself.  The  words  '^general  eastern  agent"  for  a 
Western  railroad  company  only  limit  the  exercise  of  the 
agency  to  the  place  so  described. 

(4)  It  is  urged  that  the  bill  of  lading  constitutes  the  sole 


Vol  15  R  R  R— Vol  38  Am  &;Eng  R  Cas.  N  S        759 

Northern  Pac.  R.  Co.  v.  American  Trading*  Co 

contract.  But  there  was  a  plain,  valid  contract  existini; 
between  the  parties  before  the  lead  was  shipped,  and  before 
any  bill  of  lading  was  issued.  That  special  contract  was  to 
forward  the  lead  by  the  steamship  leaving  Tacoma  on  the  30th 
of  October.  The  next  day  after  the  lead  was  shipped  at 
Newark,  a  bill  of  lading  was  delivered  to  one  of  the  clerks  of 
the  trading  company,  and  that  bill  of  lading  contains  the 
absolutely  inconsistent  statement  that  the  carrier  is  not  to 
be  liable  for  any  loss  not  occurring  on  its  own  road,  and  that 
the  contract,  as  executed,  is  accomplished,  and  all  liability 
thereunder  terminates,  upon  the  delivery  of  the  property  to 
the  steamship. 

It  is  said  that  the  trading  company,  by  receiving  this  bill 
of  lading  and  obtaining  money  on  it  as  the  representative  of 
the  property  therein  described,  has  acquiesced  in  the  total 
abolition  of  the  special  contract  the  company  made  with 
Fitch,  and  has  agreed  that  the  railroad  company  shall  be 
under  no  liability  after  the  delivery  of  the  lead  to  the  steam- 
ship. 

We  regard  it  as  entirely  clear  that  no  such  efiacement  of 
the  original  contract  was  meant  by  the  receipt  of  the  bill  of 
lading.  The  railroad  company  had  no  power  alone  to  alter 
that  contract,  acd  it  could  not  alter  it  by  simply  issuing  a  bill 
of  lading,  unless  the  other  party  assented  to  its  conditions* 
and  thereby  made  a  new  and  different  contract. 

At  the  time  when  the  bill  of  lading  was  issued  the  lead  had 
been  shipped  at  Newark,  and  had  departed  for  its  destina- 
tion. It  was  impossible  for  the  trading  conpany  to  recall 
it.  The  particular  conditions  in  the  bill  are  set  out  in  sub- 
division 3  and  subdivision  12  of  the  conditions  printed  in 
small  type,  and  they  form  part  of  numerous  other  printed 
conditions  in  regard  to  the  freight  received. 

Where  the  acceptance  of  the  bill  oi  lading,  under  these 
circumstances,  is  sought  to  be  made  an  equivalent  to  an 
assent  to  the  change  of  contract,  it  is  proper  to  look  at  these 
facts  in  order  to  determine  what  weight  should  be  given  to 
such  acceptance.  At  the  time  it  was  received  the  lead  was 
out  of  the  possession  of  the  trading  company,  on  its  way 
West.  That  company  needed  the  bill  of  lading  as  evidence 
of  title  to  the  property  described  in  it,  upon  the  security  of 
which  it  desired  to  raise  money,  which  it  could  not  do  with- 
out the  possession  of  the  bill.  Under  these  circumstances, 
we  refuse  to  hold  that  the  trading  company,  in  accepting  the 
bill  of  lading,  thereby  consented  to  the  complete  alteration  of 
its  original  contract,  and  without  any  consideration  whatever, 
agreed  to  release  the  railroad  company  from  all  liability  on 
that  contract,  and  to  take  in  its  stead  the  reduced  liability 
provided  for  in  the  bill  of  lading. 

Of  course  the  company  expected  a  bill  of  lading,  for  such 
an  instrument  is  the  usual  accompaniment  in  shipping  mer- 
chandise.    The  bill  showed  the  amount  of    the    lead,   the 
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marks  and  numbers,  etc.,  and  so  identified  the  seeds  as  to 
enable  the  shippers  to  show  their  amount  and  general  value, 
and  to  enable  tbem  to  negotiate  the  bill  and  obtain  money 
on  its  security. 

It  is  agreed  in  the  statement  of  facts  that  this  bill  of  lad- 
ing iwas  received  by  a  clerk  of  the  trading  company  without 
stated  objection  to  its  terms,  but  was  not  read  or  examined 
by  him,  or  byanyofficerof  the  company,  and  was  immediately 
hypothecated  with  a  bank  as  collateral  security  for  the  money 
borrowed  thereon  by  the  trading  company.  \Ve  do  not  state 
the  fact  that  the  bill  of  lading  was  not  examined,  for  the  pur- 
pose of  insisting  that  an  examination  of  such  an  instrament 
must  always  be  shown  before  a  contract  can  be  predicated 
thereon.  But  where  there  is  a  valid  contract  already  in  ex- 
istence, and  it  is  urged  that  such  contract  has  been  abrogated 
or  changed  by  the  receipt  of  a  bill  of  lading,  after  goods  have 
passed  from  the  control  of  the  shipper,  we  think  it  is  impor- 
tant, upon  the  question  of  whether  such  original  contract 
has,  in  fact,  been  abrogated,  to  show  that  the  bill  was  never 
read  in  fact;  that  the  conditions  abrogating  the  original  con- 
tract were  among  a  number  of  ether  conditions  printed  in 
the  bill  in  smaller  type  than  the  rest  of  the  bill,  and  that  the 
alleged  acquiescence  of  the  trading  company  in  the  change 
of  the  contract,  by  virtue  of  these  conditions,  is  based  upon 
the  mere  reception  of  the  bill  of  lading  by  a  clerk  withont 
any  knowledge  of  the  existence  of  these  conditions,  and  with- 
out evidence  of  any  authority  in  him  to  consent  to  a  modifi- 
cation of  the  contract  already  made  by  his  employer.  The 
fact,  that,  in  such  ignorance,  that  company  hypothecated 
the  bill  of  lading,  adds  nothing  to  the  alleged  acquiescence. 
What  the  contract  meant  as  between  the  railroad  company 
and  the  bank  or  other  assignee  of  the  bill  of  lading  is  not  im- 
portant here;  but,  upon  these  facts,  we  are  unable  to  see 
that  the  receipt  and  holding  of  the  bill  of  lading  changed  the 
original  contract  as  claimed  by  the  railroad  company.  See 
Bostwick  V.  Baltimore  &  O.  R.  Co.,  4$  N.  Y.  712,  where  it  was 
held,  under  the  circumstances  of  that  case,  the  mere  accept- 
ance of  a  bill  of  lading  did  not  alter  a  previously  made  oral 
contract  in  relatioc  to  the  shipment. 

(5)  Even  if  the  receivers  of  the  railroad  company  con- 
tracted to  forward  the  lead  by  the  steamer  sailing  from 
Tacoma  October  30,  it  is  still  insisted  that  the  action  of  the 
deputy  collector,  at  Tacoma,  in  refusing  to  grant  a  clearance 
to  the  steamship  while  the  lead  was  on  board,  made  the  per- 
formance of  the  agreement  not  only  impossible,  but  unlaw- 
ful; and,  for  that  reason,  the  receivers  were  absolved  from 
their  agieement  to  forward  by  that  vessel.  The  contract  was 
not  unlawful  when  made.  It  may  be  assumed  that  the  lead 
was  contraband  of  war;  but  that  fact  did  not  render  the  con- 
tract of  transportation  illegal,  nor  absolve  the  carrier  from  ful- 
filling it.     It  is  legal  to  export  articles  which  are  contraband 
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of  war;  bat  the  articles,  and  the  ship  which  carries  them*  are 
subject  to  the  risk  of  capture  and  forfeiture.  The  Santissima 
Trinidad,  7  Wheat.  283,  340,  5  L.  Ed.  4S4i  468.  Neither  any 
law  of  the  United  States,  nor  any  provision  of  international 
law,  was  violated  by  the  makinc:  of  this  contract,  nor  by  an 
attempt  to  export  the  lead  pursuant  to  its  provisions.  The 
case  does  not  come  within  the  principle  of  Brewster  v. 
Kitchell,  I  Salk.  198,  where  it  was  said  that,  if  one  cove- 
nants to  do  a  thing  which  is  lawful,  and  an  act  of  parliament 
comes  in  and  hinders  him  from  doing  it,  the  covenant  is 
repealed. 

No  act  of  Congress  was  passed,  subsequently  to  the  making 
of  the  contract,  which  made  it  unlawful,  and  it  was  lawful 
when  made.  It  is  true  that  the  sailing  of  the  vessel  without 
a  clearance  would  have  been  unlawful^  and  the  deputy  col- 
lector refused  to  grant  that  necesi>ary  document  while  the  lead 
was  on  board  the  steamship.  But  that  did  net  render  unlaw- 
ful the  contract  to  transport.  He  had  the  power  to  refuse 
to  grant  the  clearance,  and  he  did  refuse  unless  the  lead  were 
taken  off.  In  so  doing  he  undoubtedly  violated  his  duty. 
He  was  not  justified  in  exacting  any  such  condition  for 
granting  the  clearance. 

Upon  the  facts  in  this  case,  we  are  of  opinion  that  this  re- 
fusal of  the  deputy  collector  constituted  no  defense  to  the 
action  on  the  contract.  It  is  not  within  the  exception 
referred  to  by  Mr.  Justice  Jackson ,  i  delivering  the  opinion 
of  the  court  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt,  149  U. 
S.  I,  37  L.  Ed.  62$,  13  Sup.  Ct.  Rep.  779*  This  contract,  in 
view  of  all  the  facts,  we  think  was  made  in  contemplation  of 
trouble  arising  from  the  character  of  the  lead  as  contraband 
of  war. 

The  statement  of  facts  shows  that  the  question  of  whether 
the  lead  might  not  be  excluded  from  transportation  as  con- 
traband in  view  of  the  war  then  existing  between  China  and 
Japan  was  fully  understood  before  the  contract  was  made, 
and  after  it  was  made,  and  the  steamship  refused  to  carry 
the  lead,  the  trading  company,  upon  being  so  informed  by 
Fitch,  notified  him  that  they  would  hold  the  receivers 
responsible  for  failure  to  fulfil  the  contract;  and  thereafter, 
with  the  attention  of  all  the  parties  directed  to  the  subject, 
it  was  finally  agreed  that  the  lead  should  be  received  and 
transported,  and  the  refusal  was  then  withdrawn. 

It  is  true  that  the  special  and  particular  difiBculty  was  first 
made  by  the  steamship  company  which  refused  to  transport 
the  lead,  yet,  still,  the  attention  of  all  the  parties  was,  from 
the  very  first,  directed  to  the  peculiar  character  of  the  freight 
as  contraband  of  war,  and  whether  the  contract  should  on 
that  account  be  made,  or,  having  been  made,  whether  the 
shipment  should  not  be  refused.  The  receivers,  therefore, 
knew  that  there  might  be  difficulty  in  relation  to  the  trans- 
portation, and  yet,  after  full  knowledge  on  the  subject,  they 
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ag:reed  to,  and  did,  withdraw  their  refusal;  and   they  there- 
upon took  the  lead  for  transportation  under  the  contract. 

Under  these  circumstances,  it  ought  not  to  be  held  that 
the  mistaken  action  of  the  deputy  collector  in  refusing  to 
give  the  clearance  should  operate  as  an  excuse  for  the  non- 
performance of  the  contract,  which  was  not  thereby  rendered 
illegal.  It  cannot  be  affirmed  that  such  possible  refusal  was 
not  within  the  contemplation  of  the  contracting  parties  when 
the  contract  was  made.  Many  causes,  it  was  known,  might 
operate  to  obstruct  the  transportation  of  articles  contraband 
of  war.  This  particular  form  of  impediment  may  not  have 
been  actually  within  the  minds  of  the  parties  to  the  contract, 
but  there  was,  as  the  agreed  facts  show,  present  to  their 
minds  the  fact  that  tbere  might  be  trouble  in  procuring  the 
transportation  of  the  lead  because  of  its  character  as  contra- 
band of  war,  and  in.  the  light  of  those  facts  the  contract  was 
made,  and,  in  substance,  ratified  after  it  was  made.  The 
railroad  receivers  took  the  risk  of  this,  as  of  other  obstruc- 
tions, in  making  the  contract,  and  they  ought  to  be  held  it  it. 

As  the  act  of  the  deputy  collector  was  an  erroneous  one. 
and  a  clearance  should  have  been  given  while  the  had  was 
on  board  the  steamship,  we  think  bis  refusal  should  not  be 
at  the  expense  of  the  shippers,  who  had  obtained  this  contract 
for  transportation  while  all  parties  actually  knew  the  difiB- 
culties  that  might  concern  the  exportation  of  the  lead  from 
Tacoma.  The  state  had  not  intervened  to  prevent  the  per- 
formance of  the  contract,  as  was  the  case  in  Touteng  v. 
Hubbard,  3  Bos.  &  P.  291,  where  Lord  Alvanley  held  that  in 
such  circumstances  the  party  will  be  excused.  In  that  case 
there  was  an  embargo  laid  by  the  British  government,  after 
the  contract  was  made,  on  all  Swedish  vessels. 

Here  there  was  no  intervention  of  the  government  of  the 
United  States.  The  exportation  of  lead  was  never  orohibited 
by  the  Treasury  Department  during  the  war  between  China 
and  Japan.  There  was  no  change  in  the  law  or  the  policy  of 
this  government  subsequently  to  the  making  of  the  contract, 
by  which  its  performance  was  excused.  The  exportation  of 
the  lead  was  legal  when  the  contract  was  made,  and  con- 
tinued to  be  so  after  the  execution  of  such  contract,  although 
the  deputy  collector  mistakenly  refused  to  grant  the  clearance 
unless  the  lead  was  taken  ofi  the  vessel.  Such  mistaken  de- 
cision did  not  render  the  original  loading  of  the  lead  on  the 
ship  unlawful,  nor  would  it  have  been  unlawful  for  the  ship 
to  proceed  with  the  lead  on  board  provided  the  clearance  had 
been  had.  It  was  not  an  act  of  the  state,  therefore,  which 
prevented  the  sailing  of  the  vessel,  within  the  true  meaning 
of  such  a  term,  but  a  mistaken  act  of  a  subordinate  official, 
not  justified  by  law,  and  not  sufficient  as  an  excuse  for  the 
nonperformance  of  the  contract  in  question  under  the  circum- 
stances already  detailed.  If  the  bill  of  lading  were  regarded 
as  applicable  for  this  purpose,  the  refusal  of  the  clearance  did 
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not  constitute  a  ^'restraint  of  princes,  rulers,  or  people," 
within  that  clause  of  the  bill. 

It  was  one  of  the  contingencies  of  which  the  receivers 
undertook  by  their  special  contract  of  transportation  to  take 
the  risk.  It  was  not  a  contract  that  they  should  violate  the 
law,  but  they  took  the  risk  of  its  misapplication,  belicvins: 
of  course,  that  such  contingency  was  most  remote,  and  that, 
if  the  steamship  company  would  receive  the  lead  for  trans- 
portation, the  chief  obstacle  to  the  fulfilment  of  the  contract 
would  be  thereby  removed. 

After  the  lead  had  been  unshipped,  and  within  half  an  hour 
after  the  sailing  of  the  vessel,  the  telegram  which  the  deputy 
collector  had  sent  to  the  collector  in  regard  to  the  matter  was 
answered  by  the  latter  in  such  terms  that,  undoubtedly,  if 
the  ship  had  been  still  in  port,  the  lead  would  have  been 
placed  thereon  and  transported  to  Japan.  The  master,  how- 
ever, as  soon  as  the  determination  of  the  deputy  collector  was 
given,  immediately,  and  without  appealing  to  the  collector, 
unshipped  the  lead,  and  sailed  for  his  destination  at  once. 
The  result  of  the  failure  thus  to  carry  the  lead  on  that  vessel 
was  that  it  did  not  arrive  in  Yokohama  until  on  or. about  Jan- 
uary 4j  189s,  instead  of  on  or  about  November  18,  1894, 
which  it  would  have  done  had  it  gone  forward  as  contracted 
for.  In  the  meantime,  the  war  between  China  and  Japan 
ceased,  the  value  of  the  lead  fell,  and  the  trading  company 
was  damaged  as  stated  in  the  finding  of  facts. 

We  think  the  objections  made  to  this  recovery  are  unten- 
able, and  the  decree .  of  the  court  below  is,  therefore, 
affirmed. 


TEXAS  A  p.  RY.  CO.  v.  MUGG  &  DRYDEN. 

(Supreme  Court  of  Texas,  Dec.  15, 1904.) 

[83  S.  W.  Rep.  800.] 

Carriers — Misrepresentations  as  to  Freight  Rates — Damages. 

Where  shippers  contracted  for  the  sale  of  coal  at  a  certain  price,  rely- 
ing on  the  representation  of  the  carrier's  agent  that  the  freight  rate 
would  be  as  stated,  and  were  compelled  to  pay  a  higher  rate,  the  carrier 
was  liable  for  damages  occasioned  by  the  misrepresentation,  though 
the  agent  named  a  rate  less  than  that  posted  in  accordance  with  the  in- 
terstate commerce  law. 

Certified  question  from  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  Mugg  &  Dryden  against  the  Texas  &  Pacific 
Railway  Company.  From  a  judgment  for  plaintiffs,  defend- 
ant appealed.  Certified  questions  from  the  Court  of  Civil 
Appeals  of  the  Second  Judicial  District.  Questions  an- 
swered. 

T.  J.  Freeman,  Stanley  Spoonts  &   Thompson,   and   Mar- 
shall Spoonts,  for  appellant. 
W.  B.  Paddock  and  Robert  Harrison,  for  appellees. 
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BROWN,  J.  Certified  qaestion  from  the  Court  of  Civil 
Appeals  of  the  Second  Supreme  Judicial  District  as  folloixs: 

''We  deem  it  advisable  to  certify  to  your  honors  for  deci- 
sion the  question  whether  or  not  the  appellant,  Texas  & 
Pacific  Railway  Company,  is  liable  to  the  appellees,  Mags 
&  Dryden,  upon  the  following  state  of  facts,  said  cause  being 
now  before  us  for  determination  upon  appeal  from  the  county 
court  of  Tarrant  county,  Tex.  The  cause  originated  in  the 
justice  court,  from  which  it  was  appealed  to  the  county 
court  of  Tarrant  county,  where  a  trial  was  had  on  the  follow- 
ing statement  of  appellee's  cause  of  action,  to  wit:  'State- 
ment of  plaintifis'  cause  of  action.  Damages  in  the  sum  of 
$140.18,  as  follows:  By  reason  of  defendant  making  and 
quoting  to  plaintifis  a  rate  of  $1.25  per  ton  on  two  cars  of 
coal,  and  $1.50  per  ton  on  one  car  of  coal,  in  January  and 
February,  1903,  respectively,  from  Coal  Hill,  Ark.,  to  Wea- 
therford,  Tex.,  on  which  rates  so  made  and  quoted  plaintiffs 
relied  in  contracting  said  coal  shipped  and  sold  at  prices 
based  on  said  rates;  whereas  defendant  assessed  and  collected 
of  plaintifis  freight  at  the  rate  of  $2. 7S  per  ton  on  said  two 
cars,  and  $2.85  per  ton  on  said  one  car,  which  said  freight 
rate  plaintifis  was  forced  to  pay  and  did  pay  under  protest  in 
order  to  obtain  said  coal  and  deliver  same  in  compliance 
with  sales  previously  made.  That  plaintifis'  loss  and  dam- 
age in  the  sum  aforesaid  were  occasioned  by  defendant's 
negligence  in  making  and  quoting  to  plaintifis  the  said  rates, 
on  which  rate  quoted  defendant  knew  plaintifis  relied  and 
based  their  sales  of  the  said  three  car^  of  coal  shipped  and 
sold  thereafter,  and  then  forcing  plaintifis  to  pay  a  greater 
rate,  amounting  in  the  aggregate  to  the  sum  of  $140.18,  on 
said  three  cars  of  coal,  thereby  causing  plaintifis  loss  and 
damage  in  the  said  sum.' 

"To  this  pleading  the  appellant  answered  by  general  de- 
murrer and  general  denial,  and  especially  denied  that  it  ever 
entered  into  any  contract  for  the  shipment  of  coal  for  appel- 
lees from  Coal  Hill,  Ark.,  to  Weatherford,  Tex.,  at  the  rate 
alleged  in  appellees'  statement;  and,  further,  that  if  it  ever 
quoted  any  such  rate  to  appellees,  such  quotation  was  a 
violation  of  the  interstate  commerce  act,  and  was  a  lower 
rate  than  the  interstate  rate  in  efiect  at  the  time  shipment 
was  made,  which  had  been  duly  published,  printed,  and 
posted  in  its  depot  and  stations  as  required  by  the  terms  of 
the  act;  and,  further,  that  it  collected  for  appellees  the  exact 
rate  prescribed  for  such  commodity  under  said  act,  and  that 
such  coE tract,  if  any  was  made,  was  in  violation  of  law  and 
void.  Upon  a  trial  without  a  jury  judgment  was  rendered 
for  the  appellees  for  the  amount  sued  for  and  all  costs  of  suit. 

"It  is  agreed  by  the  parties  that  the  rate  charged  and  col- 
lected on  the  shipments  of  coal  in  controversy  from  Coal 
Hill,  Ark.,  to  Weatherford,  Tex.,  as  shown  in  appellees' 
statement  of  cause  of  action,  was  the  regular  rate  in  efiect 
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at  the  time  the  shipments  were  made,  as  shown  by  the 
printed  and  published  schedules  of  the  Texas  &  Pacific  Rail- 
way Company  on  file  with  the  interstate  commerce  commis- 
sion, and  posted  in  the  stations  of  said  railway  company, 
as  required  by  the  interstate  commerce  act.  There  s  no 
assignment  challenging  the  sufficiency  of  the  evidence  to  sup- 
port the  material  allegations  of  appellees'  pleadings." 

We  answer  that  the  railroad  company  is  liable  to  the  ap- 
pellees for  damages  occasioned  by  the  misrepresentation  of 
the  rate  of  freight  as  shown  by  the  statement  of  facts.  The 
authority  of  the  agent  who  stated  the  rate  to  the  appellees  is 
not  questioned.  The  fact  that  the  agent  named  a  rate  less 
than  that  which  was  in  eflect  at  the  time,  and  which  was 
posted  according  to  the  interstate  commerce  law,  will  not 
avoid  the  claim  of  the  appellees  for  damages  arising  out  of 
the  misrepresentation  of  the  appellant's  station  agent.  It  is 
true  that  if  the  agent  had  made  a  contract  with  the  appellees 
for  the  shipment  of  the  coal  from  Coal  Hill,  Ark.,  to  Weath- 
erford,  Tex.,  at  the  rate  stated  by  him,  that  contract  could 
not  have  been  enforced,  because  it  would  have  been  in  viola- 
tion of  the  interstate  commerce  law.  But  this  suit  was  not 
brought  upon  such  contract  for  its  enforcement;  there  was 
no  contract;  it  is  an  action  for  damages  occasioned  to  the 
appellees  by  the  misrepresentation  of  the  agent  of  the 
railroad  company,  whereby  the  appellees  were  caused  to 
make  a  contract  for  the  sale  of  coal  at  a  certain  price,  relying 
upon  the  representation  by  appellant's  agent  that  the  freight 
rate  would  be  as  stated,  whereas  the  appellees  were  com- 
pelled to  pay  a  higher  rate,  and  thus  the  damages  arising  to 
the  appellees  were  occasioned  by  the  misstatement  which  in- 
duced them  to  make  the  investment  in  the  coal  and  the  con- 
tract for  its  sale.  Pond-Decker  Lumber  Co.  v.  Spencer,  86 
Fed.  846,  30  C.  C.  A.  4^0;  Missouri  Pacific  Ry.  Co.  v.  Cro- 
well  Lumber  Co.  (Neb.)  70  N.  W.  964.  The  two  cases  cited 
are  very  similar  in  their  facts  to  this.  In  Pond-Decker  Lum- 
ber Co.  V.  Spencer'the  identical  question  here  presented  was 
raised  and  decided  in  accordance  with  our  opinion,  although 
there  are  some  facts  in  the  case  which  would  distinguish  it 
from  this  upon  other  points,  and  the  case  might  have  been 
decided,  possibly,  without  deciding  the  question  involved 
here,  yet  the  question  was  involved  in  that  case,  and  was 
decided  by  the  court ;  it  is  therefore  authority  for  the  answer 
that  we  have  made.  The  second  case  cited  above  deter- 
mines the  question  of  the  right  of  a  shipper  to  recover  damages 
accruing  by  reason  of  the  misrepresentation  of  a  freight  rate, 
and  was  based  upon  facts  very  similar  to  those  certified  in 
this  case. 
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YAZOO  &  M.  V.  R.  CO,  v,  GEORGIA  HOME  INS.  CO. 

(Supreme  Conrt  of  MUaissippi,  Dec.  5, 1904.) 

[37  So.  Rep.  500.] 

Carriers— Baggage— Business  Papers.* 

Memoranda  and  papers  in  the  posseasion  of  an  agent,  but  relatini^ 
exclusively  to  the  business  of  his  principal,  and  carried  by  the  agent 
solely  for  business  purposes,  are  not  baggage,  when  put  by  the  agent 
in  his  trunk  ;  and,  in  the  absence  of  a  consent  or  custom  of  the  railroad 
to  accept  such  papers  as  baggage,  no  damages  can  be  recovered,  either 
for  the  loss  of  the  papers,  or  for  delay  in  their  shipment  and  delivery. 

Appeal  from  Circuit  Court*  Warren  County;  Geo.  Ander- 
son, Judge. 
*'To  be  officially  reported." 

Action  by  Dana  Blacknoar,  to  the  use  of  the  Georgia  Home 
Insurance  Company,  against  the  Yazoo  &  Mississippi  Valley 
Railroad  Company.  From  a  judgment  for  plaintifi,  defend- 
ant appeals.     Reversed. 

Dana  Blackmar  was  the  agent  of  the  Georgia  Home  In- 
surance Company,  and  on  July  i,  1903,  purchased  a  ticket 
over  the  Yazoo  &  Mississippi  Valley  Railroad  from  Natchez, 
Miss.,  to  Baton  Rouge,  La.,  both  points  being  on  said  rail- 
road. He  checked  his  trunk  to  Baton  Rouge.  The  trunk 
contained  his  wearing  apparel  and  all  the  papers  pertaining 
to  his  business.  Blackmar  was  the  special  agent  and  inspector 
for  the  Georgia  Home  Insurance  Company.  The  trunk 
was  not  delivered  at  Baton  Rouge  promptly,  and  Blackmar 
left  there  with  instructions  to  the  agent  there  to  send  the  trunk 
to  New  Orleans.  The  trunk  was  delayed,  and  was  not  de- 
livered to  him  in  New  Orleans  until  July  nth.  Blackmar 
claimed  that  the  delay  in  the  delivery  of  the  trunk  caused 
him  to  lose  six  days'  time,  and  to  pay  hotel  bill  for  six  days, 
and  to  pay  $2  (or  telegrams  in  his  effort  to  recover  the  trunk. 
The  Georgia  Home  Insurance  Company  brought  this  suit  in 
a  justice  of  the  peace  court  in  the  name  of  said  Blackmar. 
for  its  use,  to  recover  $10  per  day  for  the  six  days'  lost  by 
Blackmar,  this  being  the  amount  paid  him  as  salary,  the  sum 
of  $-^6,  hotel  bill,  and  other  expenses,  $2,  and  recovered  a  judg- 
ment for  the  amount  sued  for — in  all,  $98.  Defendant 
appealed  to  the  circuit  court,  and  plaintifi  recovered  a  judg- 
ment there  for  the  same  amount.  Defendant's  motion  for  a 
new  trial  was  overruled,  and  it  appeals. 

Mayes  &  Longstreet,  for  appellant. 
McLaurin,  Armstead  &  Brien,  for  appellee. 

WHITFIELD,  C.    J.     Perhaps    the    definition  given   by 
Chief  Justice  Cockburn  in  Macrow  v.  Great  Western  Railway 

*Aa  to  what  constitutes  baggage,  see  foot-note  appended  to  Yazoo  & 
M.  V.  R.  Co.  V,  Baldwin  (Tenn.),  12  R.  R.  R.  856,  35  Am.  &  Eng.  R. 
Caa.,  N.  8.,  856. 
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Co.,  L.  R.  6  Q.  B.  622,  is  as  accarate  a  definition  of  '^bas- 
Saee"  as  can  be  found.  That  definition  is  this:  ''We 
hold  the  true  rule  to  be  that  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to 
the  habits  or  wants  of  the  particular  class  to  which  he  be- 
longs, either  with  reference  to  the  immediate  neccessities  or 
to  the  ultimate  purpose  of  the  journey,  must  be  considered  as 
personal  baggage.  This  would  include  not  only  all  articles 
of  apparel,  whether  for  use  or  ornament,  but  also  the  gun 
case  or  the  fishing  apparatus  of  the  sportsman,  the  easel  of 
the  artist  on  a  sketching  tour,  or  the  books  of  the  student, 
and  other  articles  of  an  analogous  character,  the  use  of  which 
is  personal  to  the  traveler,  and  the  taking  of  which  has  arisen 
from  the  fact  of  his  journeying.  On  the  other  hand,  the 
term  'ordinary  luggage'  being  thus  confined  to  that  which  is 
personal  to  the  passenger,  and  carried  for  his  use  or  conven- 
ience, it  follows  that  what  is  carried  for  the  purposes  of 
business,  such  as  merchandise  or  the  like,  or  for  larger  or 
ulterior  purposes,  such  as  artciles  of  furniture  or  household 
goods,  would  not  come  within  the  description  of  ordinary 
luggage,  unless  accepted  as  such  by  the  carrier."  The 
sheets  of  paper  constituting  the  memoranda  of  the  agent, 
Mr.  Blackmar,  are  manifestly  papers  relating  exclusively  to 
the  business  of  bis  company.  We  are  unable  to  concur  in 
the  view  that  they  can  in  any  proper  or  legal  sense  fall 
within  the  legal  definition  of  baggage.  They  are  not  such 
things  as  were  for  his  personal  use  or  bis  personal  conven- 
ience. Their  use  was  in  no  sense  personal  to  the  traveler. 
On  the  contrary,  they  were  carried,  distinctly  and  exclusively, 
''for  the  purposes  of  business,"  to  quote  the  definition  of 
Chief  Justice  Cockburn.  They  were  not  legally  or  properly 
put  as  baggage  in  bis  trunk,  and,  not  being  properly  put 
there  as  baggage,  no  damages  can  be  recovered  for  delay  in 
their  shipment  in  the  trunk.  It  would  therefore  make  no 
difference  whether  the  suit  was  one  brought  for  loss  of  these 
papers  as  constituting  properly  a  part  of  the  baggage  of  Mr. 
Blackmar,  or  was  one  "for  damages  sustained  by  appellee 
on  a  breach  of  contract,  because  of  the  loss  of  time  enforced 
on  appellee's  agent  by  reason  of  the  inexcusable  delay  of  ap- 
pellant in  delivering  bis  trunk."  Counsel  for  appellee  say 
that  the  suit  is  of  the  latter  character,  and  that  learned 
counsel  for  appellant  misconceive  it  as  a  suit  of  the  former 
kind.  But  whether  one  or  the  other,  if  the  memoranda  are 
not  properly  baggage,  nothing  can  be  recovered  as  constitut- 
ing the  value  of  the  memoranda,  nor  can  anything  be  recov- 
ered as  damages  for  delay  in  shipping.  It  must  be  said  that 
the  record  is  very  vague  and  indefinite  in  giving  an  exact 
description  of  these  memoranda,  but  it  seems  clear  that  the 
papers  were  the  papers  of  the  master,  the  insurance  com- 
pany, and  not  of  this  agent,  and  that  they  were  not  designed 
lor  bis  personal  use  or  convenience  or  comfort,   but  strictly 
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and  distioctly  as  business  papers  in  the  transaction  of  the 
business  of  bis  master.  We  tbink  it  is  clear,  on  a  careful 
reading  of  tbe  authorities  cited  on  botb  sides,  that  no  papers 
of  tbe  latter  kind  are  in  any  proper  or  just  sense  baggage. 
And  we  understand  this  to  be  tbe  doctrine  as  declared  in 
Miss.  Central  R.  R.  v.  Kennedy,  41  Miss.  678.  The  railroad 
knew  nothing  about  these  memoranda  being  in  the  trunk,  and 
it  is  not  a  case  where  the  railroad  company  has  consented 
to  receive  or  accepted  these  memoranda  as  baggage  know- 
ingly, or  in  accordance  with  any  usage  or  custom  of  tbe  rail- 
road. To  hold  these  papers  and  documents — so  important 
that  their  delay  for  a  single  day  might  involve  a  loss  of 
from  ten  to  fifty  thousand  dollars  to  the  insurance  com- 
pany; papers  and  documents  concededly  the  property 
of  the  company,  and  not  of  the  agent;  papers  and  docu- 
ments which  relate  exclusively  to  the  conduct  of  the  business 
of  the  company,  and  which  are  in  no  way  needed  for  the  per- 
sonal comfort,  convenience,  or  use  of  the  agent — constitute 
baggage,  would  be  to  expand  the  definition  of  baggage  be- 
yond anything  warranted  by  any  well-considered  case.  We 
have  carefully  considered  the  two  strongest  cases  cited  by 
learned  counsel  for  appellee — Staub  v.  Kendrick  (Ind.  Sup.) 
23  N.  E.  79,  6  L.  R.  A.  619,  and  Gleason  v.  Goodrich  Trans- 
portation Co.  (Wis.)  14  Am.  Rep.  716 — but  we  do  not  think 
either  in  point  here.  In  the  Gleason  Case  the  book  which 
contained  the  prices  of  all  the  component  parts  of  She£Beld 
goods  was  the  personal  property  of  the  agent;  the  suit  there 
being  for  the  value  of  tbe  book  specially  as  such.  And  so 
in  the  otber  case  the  suit,  again,  was  for  the  value  of  an 
illustrated  catalogue  prepared  by  the  agent  himself,  being  his 
own  personal  property,  estimated  to  be  worth  $50.  These 
cases  are  much  the  strongest  cited  by  learned  counsel  for 
appellee,  but  we  think  the  decisive  weight  of  authority,  as 
well  as  these  cases  properly  considered,  would  exclude  mem- 
oranda, such  as  those  involved  in  this  suit,  from  the  category 
of  personal  baggage.  See  Mauritz  v.  N.  Y.  (C.  C.)  23  Fed. 
76$,  and,  for  a  valuable  discussion,  Choctaw*  etc.,  v.  Zwirtz 
(Okl.)  73  Pac.  941. 

It  follows  that  the  judgment  must  be  reversed  and  tbe  case 
remanded  for  a  new  trial.     Reversed  and  remanded. 
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FIELDING  V.  CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme  Court  of  Nebraska,  D^c.  21, 1904.) 

[101  N.  W.  Rep.  1022.] 

Injury  to  Employee — Contributory  Negligence.* 

Upon  the  undisputed  evidence  the  trial  court  rightfully  directed  a 
▼erdict  for  the  defendant. 

(Syllabus  by  the  Court.) 

CommissioDers'  Opinion.  Error  to  District  Court,  Caster 
Connty;  Grimes,  Jadge. 

Action  by  Peter  B.  Fielding  against  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Affirmed. 

C.  W.  Beal  and  N.  T.  Gadd,   for  plaintiff  in  error. 
J.  W.  Deweese  and   Frank    E.    Bishop,  for  defendant  in 
error. 

AMES,  C.  Plaintiff,  Fielding,  was  a  section  hand,  and 
Anderson  was  bis  foreman,  employed  by  the  defendant  com- 
pany at  Mason  City,  in  this  state.  The  track  extends 
easterly  and  westerly  past  the  station.  At  some  point  west  of 
the  station  the  two  men  loaded  some  railway  ties  on  a  push 
car.  Fielding  placed  himself  at  the  west  end  of  the  north 
side  of  the  car  and  pushed  it  eastward.  Anderson  followed 
along  at  the  west  end  of  the  south  side,  and  as  the  car  moved 
forward  threw  or  pushed  the  ties  off  from  it  at  intervals,  so 
that  they  fell  at  the  south  side  of  the  track  and  remained 
where  they  struck  the  ground.  After  they  bad  traveled  some 
distance  and  the  ties  bad  all  been  removed  in  this  manner, 
Anderson  told  Fielding  to  return  westward  with  the  empty 
car  to  the  starting  point.  The  latter  then,  went  to  the  east 
end  of  the  south  side  of  the  car,  and  sat  down  upon  it  with 
his  back  toward  the  west  and  with  his  right  foot  hanging 
down  so  as  to  come  in  contact  with  the  south  ends  of  the 
ties  upon  which  the  track  was  laid,  and  began  propelling  the 
car  westward  bi  kicking  and  pushing  against  them.  It  was 
bro^d  daylight;  the  man  had  co-operated  in  placing  the  loose 
ties  where  they  were,  which  was  in  plain  sight,  and  both 
knew  that  some  of  them  were  lying  very  close  to  the  tracks 
in  violation  of  the  rule  of  the  company  forbidding  such  things 
to  be  left  by  sectionmen  nearer  thereto  than  three  feet. 
Fielding  did  not  look  westward  in  the  direction  which  he 
was  pushing  the  car,  or  make  any  particular  or  especial   ob- 

*A8sumption  of  risks  and  contributory  negligence  with  respect  to  ob* 
structions  near  track,  see  foot-notes  appended  to  Illinois  Terminal  R' 
Co.  V,  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &   £^ng.  R.  Gas.,  N.  S.i 
683. 

As  to  whether  a  foreman  is  a  fellow  servant  of  a  hand  working  under 
him,  see  foot-note  appended  to  Fogarty  v,  St.  Louis  Transfer  Co.  (Mo.), 
11  R.  R.  R.  578,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  578. 

IS  R  R  R— 49 
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servatioo  respecting  the  positioD  of  the  loose  ties.  After  be 
bad  gone  some  distance  bis  attention  was  attracted  by  a  call 
from  Anderson,  and  wbile  be  was  looking  towards  bim  bis 
right  foot,  with  which  be  was  '^ kicking  ties,"  was  cangbt 
between  a  loose  tie,  lying  within  a  few  inches  of  the  track, 
and  the  flange  of  the  car  wheel,  and  injured  thereby.  This 
action  was  brought  to  recover  damages  for  the  injury.  The 
petition  is  in  the  usual  form,  and  the  answer  is  a  general 
denial,  coupled  with  a  plea  of  contributory  negligence.  There 
is  no  conflict  in  the  evidence,  and  at  the  conclusion  of  the 
trial  Judge  Grimes  directed  a  verdict  for  the  defendant*  and 
rendered  judgment  accordingly.  The  plaintiff  prosecutes 
error. 

If  Anderson  was  guilty  of  negligence  in  the  manner  in  which 
be  distributed  the  ties  and  in  permitting  them  to  remain  where 
they  alighted,  Fielding,  who  was  an  experienced  workman 
of  mature  years  and  acquainted  with  the  rules  of  the  com- 
pany, was  fully  aware  of  that  fact,  and  participated  in  the 
fault.  The  plaintiff  did,  and  was  required  to  do,  nothing  by 
the  command  or  direction  of  Anderson  that  contributed  to 
the  injury,  of  which  the  manner  in  which  he  propelled  the 
car,  and  his  lack  of  care  in  so  doing,  was  the  sole  proximate 
cause. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

LETTON  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district  court 
be  affirmed. 


LESCH  V,  GREAT  NORTHERN  RY.  CO. 

(Supreme  Court  of  Minnesota,  Dec.  16, 1904.) 

[101  N.  W.  Rep.  %5.] 

Master  and  Servant— Torts  of  Servant— Liability  of  Master.* 

Under  the  claim  of  plaintiff,  two  watchmen  were  employed  by  defend- 
ant to  remain  at  its  shops  and  yards  to  protect  its  property  from  beings 
removed  or  purloined  by  trespassers,  and  were  authorized  to  search  for 
such  property  when  taken  away.  Upon  information  that  some  tiea  had 
been  removed  to  plaintiff's  home,  they  went  there,  entered  her  house, 
rummag^ed  the  premises,  and  conducted  themselves  in  a  brutal  manner, 
so  as  to  excite  fear  that  they  were  burg^lars,  thereby  seriously  frighten- 
ing plaintiff  :  held,  that  the  facts  stated  brought  the  case  within  the 
general  rule  that  a  master  is  responsible  for  ihe  torts  of  his  servants, 
if  committed  with  a  view  of  the  furtherance  of  the  master's  business, 
whether  the  same  be  negligently  or  willfully  done. 
(Syllabus  by  the  Court.) 

*As  to  whether  a  railroad  company  is  liable  for  the  willful  or  mali- 
cious torts  of  its  employees,  see  foot-note  appended  to  I^uisville  &  N. 
JR.  Co.  V,  Routt  (Ky.),  10  R.  R.  R.  344,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 
344  ;  foot-note  appended  to  Riser  v.  Southern  Ry.  Co.  (S.  Car.),  10  R. 
R.  R.  244,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  244. 
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Appeal  from  District  Court,  Ramsey  Coanty;  William 
Louis  Kelly,  Judge.  Action  by  Caroline  Lescb  against  the 
Great  Northern  Railway  Company.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  judgment,  but  granting 
a  new  trial,  defendant  appeals.     Affirmed. 

M.  L.  Countryman,  for  appellant. 
Warren  H.  Mead,  for  respondent. 

LOVELY,  J.  Action  against  defendant  for  alleged  tres- 
passes of  two  of  its  employees  at  the  home  premises  of 
plaintiff.  She  recovered  a  verdict.  Defendant  made  the 
alternative  motion  for  judgment  or  a  new  trial.  The  court 
denied  the  motion  for  judgment,  but  granted  a  new  trial. 
Plaintiff  acquiesced  in  the  order  for  a  new  trial.  Defendant 
appeals  from  the  denial  of  its  motion  for  judgment. 

IJpon  this  review,  we  are  only  authorized  to  determine 
whether  there  is  evidence  reasonably  tending  to  support  the 
plaintiff's  cause  of  action,  under  the  theory  upon  which  it  was 
submitted. 

The  testimony  tends  to  show  that  the  acts  complained  of 
were  committed  by  two  persons,  McKenna  and  Fanger,  who 
were  employed  by  defendant  as  watchmen  in  its  St.  Paul 
shops  and  yards,  about  two  or  three  blocks  distant  from 
plaintiff's  home,  where  the  alleged  trespasses  are  claimed  to 
have  occurred.  It  appears  from  the  evidence  that  it  was  the 
duty  of  McKenna  and  Fanger  to  watch  the  defendant's  railroad 
yards,  keep  persons  from  breaking  into  the  same  or  purloin- 
ing property  therefrom,  look  after  and  search  for  any  prop- 
erty of  the  company  that  had  been  taken  away,  and  protect^ 
the  company's  interests  in  that  respect  generally.  Some 
railroad  ties  were  missed  from  the  defendant's  yard,  and 
attention  was  directed  to  the  house  of  the  plaintiff,  where  it 
was  supposed  they  had  been  taken.  About  lo  o'clock  in  the 
forenoon  of  the  day,  while  the  watchmen  were  engaged  in  the 
master's  services,  they  went  to  plaintiff's  house,  and  a  sharp 
conflict  arose  on  the  evidence  as  to  what  occurred  at  the 
house  between  these  persons,  who  were  witnesses  for  defend- 
ant, and  plaintiff,  who  testified  in  her  own  behalf.  The 
watchmen  claim  that  they  were  on  the  premises  to  find  the 
ties,  and  went  into  plaintiff's  house  solely  in  acceptance  of 
her  invitation,  which  she  denied;  that  some  tools  with  marks 
indicating  defendant's  ownership  were  found,  which  were  laid 
aside.  Plaintiff  stated  that  ^  the  watchmen,  while  in  the 
house,  opened  trunks  containing  the  clothing  of  herself  and 
family,  and  rummaged  the  premises,  making  themselves 
obnoxious  generally;  that  their  conduct  was  overbearing  and 
brutal  in  the  extreme,  by  reason  of  which  she  was  seriously 
frightened,  became  sick,  and  suffered  substantial  damages. 
This  was  denied  by  the  watchmen,  but  upon  the  issues  of  fact 
thus  made  there  was  a  fair  question  of  fact  whether  the    de- 
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fendaDt's  watchmen  were  trespassers,  and  at  the  time  com* 
mitted  any  wrongful  act  in  seeking  to  find  the  defendant's 
property,  which  they  were  employed  to  make  search  for  and 
recover. 

The  sole  contention  of  defendant  on  its  motion  for  judg- 
ment is  that  the  defendant  is  not  liable  for  the  acts  of  its 
watchmen,  since  the  trespasses  perpetrated  as  asserted  by 
plaintifi  were  octside  the  scope  of  their  employment,  and 
not  in  the  furtherance  of  the  services  they  were  engaged  to 
perform.  It  does  not  appear  to  us  that  there  can  be  very 
much  doubt  that  the  testimony  reasonably  tends  to  support 
the  claim  that  the  acts  of  the  watchmen  in  searching  for 
the  property  belonging  to  defendant,  claimed  to  have  been 
taken  from  its  yards,  bring  the  case  within  the  general  rale 
that  a  master  is  responsible  for  the  torts  of  his  servants, 
done  with  a  view  to  the  furtherance  of  the  master's  business, 
whether  the  same  be  negligently  or  willfully  done,  since  it 
was  apparently  within  the  scope  of  such  servants'  agency. 
Mulvehill  v.  Bates,  31  Minn.  364,  17  N.  W.  9i;9,  47  Am.  Rep. 
796;  Ellegard  v.  Ackland,  43  Minn.  352,  45  N.  W.  715; 
Brazil  V.  Peterson,  44  Minn.  212,  46  N.  W.  331;  Smith  v. 
Munch,  65  Minn.  256,  68  N.  W.  19. 

The  order  of  the  trial  court  is  a£5rmed,  and  the  cause  is 
remanded  for  a  new  trial. 


PETERSON  V.  NEW  YORK,  N,  H.  A  H.  R,  CO. 

(Supreme  Court  of  Errora  of  Connecticut,  Dec.  16, 1904.) 

[59  Atl.  Rep.  502.] 
Appeal — Review. 

The  rulings  of  the  trial  court,  consisting  of  conclusions  on  the  fact» 
found,  are  reviewable  on  appeal. 

Injury  to  Servant — Negligence  of  Fellow  Servant. 

When  a  master  uses  reasonable  care  to  perform  his  legal  duties  to- 
wards his  servants,  he  is  not  liable  to  one  of  them  for  an  injury  received 
in  consequence  of  the  negligence  of  a  fellow  servant  while  both  are  en- 
gaged in  the  master's  work. 

Fellow  Servants— Injury  to  Employee  Loading;  Ashes  on  Car — Negli- 
gence of  Engineer  in  Moving  Car.* 
Plaintiff,  employed  by  a  railroad  company,  was  charged  with  the  duty 
of  cleaning  out  the  office  of  the  master  mechanic,  and  of  removing  ashes 
from  a  building  containing  an  engine  used  to  move  cars  on  a  turntable. 
While  plaintiff  was  loading  ashes  on  a  car  on  the  turntable,  as  was  his 
custom,  the  engineer  and  his  assistant  caused  the  car  to  be  moved, 
whereby  plaintiff,  who  had  not  been  given  proper  warning  by  the  others, 
was  injured.  Plaintiff  was  under  the  general  control  of  the  master 
mechanic,  and  not  subject  to  control  of  the  engineer ;  and  the  engineer 
was  a  subforeman  under  the  master  mechanic  and  the  general  foreman 
of  the  repair  shops  and  yard.    His  duties  consisted  mainly  in  operating 

*As  to  whether  an  engineer  is  a  vice  principal  or  fellow  servant  with 
respect  to  other  employees  of  his  company,  see  foot-note  appended  to 
Ivouisville  &  N.  R.  Co.  v.  Sullivan  (Ky.),  11  R.  R.  R.  131,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  131. 
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the  turntable  :  held,  that  the  parties  were  fellow  servants  at  thd  time 
of  the  accident. 

Master  and  Servant — Performance  of  Nonassignable  Duties. 

The  master  having^  furnished  reasonably  safe  machinery  and  appli- 
ances, and  furnished  the  eng-ineer  with  instructions  to  be  careful,  in 
moving  a  car,  to  see  that  everything  was  all  right,  the  master  was  not 
liable  for  plaintiff's  injuries. 

Hamersley,  J.,  dissenting. 

Appeal  from  Superior  Court,  Hartford  County;  George 
W.  Wheeler,  Judge. 

Action  by  John  Peterson  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Reversed.  • 

Lucius  F.  Robinson  and  Ralph  O.  Wells,  for  appellant. 
William  J.  McConville,  for  appellee. 

TORRANCE,  C.  J.  The  plaintiff,  a  workman  in  the  service 
of  the  defendant,  was  engaged  in  loading  a  car,  when  other 
workmen  of  the  defendant  negligently  caused  the  car  to  run 
against  him,  knocking  him  down,  and  inflicting  the  injuries 
of  which  he  complains.  Two  of  the  questions  upon  this  ap- 
peal are  whether  the  plaintiff  was  a  fellow  servant  of  the 
men  whose  negligence  caused  the  injury,  within  the  meaning 
of  the  fellow-servant  rule,  and  whether  the  negligence  of  the 
other  workmen  was  the  negligence  of  the  defendant.  The 
facts  found  bearing  upon  these  questions  are,  in  substance, 
the  following:  At  the  time  of  the  injury  the  plaintiff  was 
at  work  at  the  north  end  of  an  ash  car  which  stood  upon  the 
transfer  or  turntable.  From  this  table  the  car  could  be  moved 
north  or  south  by  means  of  the  stationary  engine  on  the 
table.  This  engine  and  table  were  operated  by  Grimes,  an 
employee  of  the  defendant.  In  running  the  ash  car  off  the 
table,  it  was  customary  to  attach  a  cable  to  the  car,  and,  as 
the  car  moved,  to  follow  and  detach  the  cable;  and  in  this 
work  Grimes  required  assistance.  Just  before  the  injury  to 
the  plaintiff,  Grimes  told  his  assistant,  Maloney,  a  workman 
of  the  defendant,  to  attach  a  cable  to  the  north  end  of  the 
car  for  the  purpose  of  moving  it  south.  Grimes  and  Maloney 
saw  the  plaintiff  at  work,  and  told  him  they  were  about  to 
move  the  car,  but  did  not  tell  him  in  which  direction  it  was 
to  be  moved.  The  plaintiff  was  an  ignorant  man,  and  he  un- 
derstood from  the  warning  that  the  car  was  to  be  moved  to 
the  north.  He  then  went  to  work  at  the  south  end  of  the  car. 
Neither  Grimes  nor  Maloney  knew  of  this,  and  Grimes 
supposed  that  the  plaintiff  had  gone  to  the  roundhouse. 
After  telling  the  plaintiff  that  the  car  was  to  be  moved. 
Grimes  went  to  the  engine  bouse  on  the  table,  and  in  about 
six  minutes  got  up  steam  and  started  his  engine,  and  moved 
the  car  some  seven  or  eight  feet  to  the  south,  thereby  causing 
the  injury  to  the  plaintiff.  Grimes  and  Maloney  were  reason- 
ably fit  and  competent  workmen,   and  the  engine  and  car 
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could  be  readily  operated  by  them  with  reasonable  safety. 
The  traosfer  table  and  its  appurtenances  were  reasonably 
safe  appliances  when  operated  with  proper  warnings.  From 
his  position  when  he  started  the  enigne,  if  he  had  looked. 
Grimes  could  have  seen  the  plaintifl  at  the  south  end  of  the 
car,  and  ''could  have  known  of  the  peril  of  the  plaintifi, 
should  the  car  be  moved  south."  ''It  was  the  duty  of 
Grimes,  under  his  instructions,  to  be  careful  in  moving  the 
car  off  the  table,  to  see  that  everything  was  all  right,  and 
to  have  seen  that  no  obstructions  were  on  the  track  ahead  of 
the  car,  and  ordinary  care  required  him  to  take  such  pre- 
cautions." Grimes  took  no  such  precautions,  and  "his  fail- 
ure to  do  so  was  a  breach  of  his  instructions,  and  a  failure  to 
use  ordinary  precautions  to  avoid  accident."  It  was  the 
duty  of  Maloney  "to  have  seen  that  the  track  was  clear. 
This  he  did  not  do,  and  did  not  know  it  was  his  duty  to  do." 
The  plaintifi's  duties  were  to  remove  ashes,  cinders,  and 
waste  material  from  the  engine  house,  and  to  clean  up  the 
office  of  the  master  mechanic.  It  was  his  daily  custom  to 
carry  said  ashes  and  other  material  in  a  wheelbarrow  to  a 
car  used  for  removing  ashes.  The  plaintifl  was  under  the 
general  control  of  the  defendant's  master  mechanic,  and  under 
the  immediate  direction  of  the  general  foreman  of  the  repair 
shops  and  yard.  Grimes  was  a  subforeman  under  the 
defendant's  master  mechanic  and  the  general  foreman  of  the 
repair  shops  and  yard.  His  duties  consisted  mainly  in  oper- 
ating the  transfer  table.  "The  plaintiff  was  not  subject  to 
Grimes'  control,  nor  associated  with  him  in  any  of  his  work." 
"The  defendant,  through  its  master  mechanic  and  the  foreman 
of  the  repair  shops,  had  given  Grimes  proper  and  sufficient 
instructions  as  to  the  management  of  the  engine,  and 
the  moving  of  the  cars  on  and  off  the  transfer  table."  The 
court  below  has  found  that  if  Grimes,  when  he  started  the 
car,  "bad  looked  casually,  he  ought  to  have  seen  the  plain- 
tiff, and,  had  he  looked  carefully,  he  could  not  fail  to  have 
seen  him,"  and,  furtfcer,  that  "his  failure  to  see  was  a  breach 
of  his  instructions,  and  was  a  failure  to  use  ordinary  precau- 
tions to  avoid  accident,  and  that  failure  is  negligence,  and 
the  injury  to  this  plaintiff  flowed  from  it." 

Upon  the  facts  thus  found,  the  trial  court  held  (i)  that  the 
plaintifl  and  Grimes  and  Maloney  were  not  at  the  time  of  the 
accident  fellow  servants,  within  the  meaning  of  the  fellow- 
servant  rule;  and  (2)  that  the  duty  to  warn  the  plaintiff  that 
the  car  was  to  be  moved  south,  and  to  see  that  the  track  was 
clear  before  it  started,  was  a  duty  resting  upon  the  master, 
and  that  the  failure  to  perform  that  duty  was  the  negligence 
of  the  master.  These  rulings  are  reviewable  in  this  court. 
Nolan  V.  New  York,  N.  H.  &  H.  R.  Co.,  70  Conn.  159,  39  Atl. 
115,  43  L.  R.  a.  305.  They  are  assigned  for  error,  and  will 
be  considered  in  the  order  above  stated. 

When  a  master  uses  reasonable  care  to  perform   all   the 
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duties  towards  his  servants  which  the  law  imposes  upon  him, 
he  is  not  liable  to  one  of  them  for  an  injrny  received  in  con- 
sequence of  the  negligence  of  a  fellow  servant  while  both  are 
engaged  in  the  master's  work.  This  is  the  settled  rule  io 
this  state,  as  recognized  in  numerous  cases,  extending  from 
that  of  Burke  v.  Norwich  &  W.  R.  Co.,  34  Conn.  474,  down 
to  that  of  Whittlesey  v.  New  York,  N.  H.  &  H.  R.  Co.,  77 
Conn.  100,  58  AtL  459.  This  rule  at  times  undoubtedly 
operates  harshly,  and  for  that  reason  it  has  from  time  to  time 
been  severely  criticised;  but  in  all  such  criticism  it  is  well  to 
remember  that,  where  the  master  is  personally  free  from 
blame,  the  rule  of  respondeat  superior,  to  which  the  rule  in 
question  forms  an  exception,  is  itself  a  rule  that  is  "technical, 
harsh,  and  without  any  basis  of  inherent  justice."  Loomis, 
J.,  in  Griswold  v.  New  York  &  N.  E.  R.  Co.,  53  Conn.  371, 
379>  389,  4  Atl.  261,  ^5  Am.  Rep.  115.  So  long,  however, 
as  the  rule  remains  a  part  of  the  law,  it  is  the  duty  of  courts 
to  enforce  it.  The  rule  itself  is  plain  enough,  and  its  appli- 
cation in  a  given  case  is  easy  enough,  after  the  question  who 
are  or  are  not  fellow  servants  has  been  answered ;  but  it  fur- 
nishes no  answer  to  the  difficult  question,  in  what  ciicum- 
stances  are  workmen  of  the  same  master  to  be  regarded  as 
fellow  servants,  within  the  meaninsg  of  the  rule?  Upon  that 
question  the  decisions  are  in  conflict,  and  no  general  rule  for 
determining  it,  applicable  in  every  state,  has  yet  been  laid 
down.  In  the  present  case  we  are  not  called  upon  to  lay 
down  any  general  rule  concerning  this  matter.  We  have 
only  to  determine  whether,  under  our  owii  decisions,  and 
others  in  accord  with  them,  upon  the  facts  found  in  this  case, 
the  plaintiff  and  Grimes  and  Maloney  were  fellow  servants, 
within  the  meaning  of  the  fellow-servant  rule.  At  the  time 
of  the  injury  they  were  all  employed  and  paid  by  the  same 
master,  were  under  the  same  superintendents  and  foremen, 
and  were  at  work  together  at  the  same  time  and  place,  in 
furtherance  of  the  same  common  purpose,  namely,  the  filling 
and  removal  of  the  ash  car.  Clearly,  they  were  in  fact  fellow 
workmen;  and,  upon  principle  and  the  great  weight  of  auhor- 
ity,  we  think  they  were,  in  law,  fellow  servants,  within  the 
meaning  of  the  fellow-servant  rule,  even  though  the  work  of 
each  and  the  grade  of  each  may  have  differed  from  that  of 
the  other.  The  following  are  a  few  of  the  cases  in  our  state 
and  elsewhere  in  which  facts  like  those.in  the  case  at  bar  were 
expressly  or  in  effect  held  to  constitute  the  relation  of  fellow 
servant  between  the  workmen  of  a  common  master:  Nolan 
V.  New  York,  N.  H.  &  H.  R.  Co.,  70  Conn.  159,  39  Atl.  115, 
43  L.  R.  A.  30S;  McQueeney  v.  Norcross,  75  Conn.  381,  S3 
Atl.  780,  54  Atl.  301 ;  Whittlesey  v.  New  York,  N.  H.  &  H.  R. 
Co.,  77  Conn.  100,  58  Atl.  459;  Slater  v.  Jewitt,  85  N,  Y.  61, 
39  Am.  Rep.  627;  R.  Co.  v.  Henson,  61  Ark.  302,  32  S.  W. 
1079;  Clifford  V.  Old  Colony  R.  Co.,  141  Mas<«.  564,  6  N.  E. 
751;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  432;  New  Eng- 
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land  R.  Co.  v.  Conroy,  175  U.  S.  323,  20  Sup.  Ct  85,  44  L. 
Ed.  181.  See,  also,  the  cases  id  a  note  to  the  case  of  Sofield 
V.  Smelting  Co.  (N.  J.)  46  Atl.  71  if  50  L.  R.  A.  417. 

Assuming  for  the  moment  that  the  duty  violated  in  the  case 
at  bar  was  not  a  duty  of  the  master,  we  think  the  court  erred 
in  holding  that  the  plaintiff  was  not  a  fellow  servant  of  Grimes 
and  Maloney. 

The  next  questionjs,  was  the  master  bound  to  perform  the 
duty  towards  the  plaintiff  which  his  fellow  servants  neglected 
to  perform?  If  it  was,  then  the  negligence  of  the  servant 
was  that  of  the  master.  McEUigott  v.  Randolph,  61  Conn. 
i$7,  22  Atl.  1094,  29  Am.  St.  Rep.  181.  We  think,  however, 
that  the  duty  in  question  here  was  not  that  of  the  master. 
The  defendant  had  furnished  for  its  workmen  reasonably  safe 
machinery  and  appliances,  and  fit  and  competent  fellow 
workmen  in  sufficient  number,  and  a  reasonably  safe  place 
in  which  to  work,  provided  reasonable  care  was  taken  to  see 
that  the  track  was  clear  before  moving  the  car.  The  defend- 
ant had  also  furnished  Grimes  with  reasonably  fit  rules  and 
instructions  for  his  guidance  in  operating  the  table,  which, 
if  obeyed  by  him,  made  its  operation  reasonably  safe  for  all 
concerned;  and,  so  far  as  appears,  these  instructions  and 
rules  were  generally  obeyed  and  enforced.  Having  done 
all  this,  was  it  also  the  duty  of  the  defendant  to  see  that 
the  table  was  safely  operated?  We  think  not.  Whether,  in  a 
given  case,  the  duty  neglected  is  that  of  the  master  or  that  of 
a  fellow  servant,  is  quite  often  a  troublesome  question.  The 
line  of  demarcation  between  the  negligent  acts  of  a  fellow 
servant,  for  which  the  master  remains  liable,  and  those  for 
which  be  does  not,  is  sometimes  quite  vague  and  shadowy, 
and  it  is  not  surprising  that  the  decisions  upon  the  subject 
are  coflicting.  That  line  has  been  defined  or  described  in 
this  way:  ''It  is  the  line  that  separates  the  work  of  con- 
struction, preparation,  and  preservation  from  the  work  of 
operation.  Is  the  act  in  question  work  required  to  construct, 
to  prepare,  to  place  in  a  safe  location,  or  to  keep  in  repair 
the  machinery  furnished  by  the  employer?  If  so,  it  is  his 
personal  duty  to  exercise  ordinary  care  to  perform  it.  Is  the 
act  in  question  required  to  properly  and  safely  operate  the 
machinerey  furnished,  or  to  prevent  the  safe  place  in  which 
it  was  furnished  from  becoming  dangerous  through  its  negli- 
gent operation?  If  so,  it  is  the  duty  of  the  servants  to  per- 
form that  act,  and  they,  and  not  the  master,  assume  the  risk 
of  negligence  in  its  performance.*'  St.  Louis,  etc.,  R.  Co. 
V.  Needham,  63  Fed.  107,  11  C.  C.  A.  56,  25  L.  R.  A.  833, 
and  note.  Upon  principle  and  authority,  we  think  the  neg- 
ligent act,  in  the  case  at  bar,  which  resulted  in  injury  to  the 
plaintiff,  was  one  for  which  the  master  was  not  liable.  The 
following  are  a  few  of  the  many  cases  in  our  own  and  other 
states  which  support  this  conclusion:  Nolan  v.  New  York, 
N.    H.  &  H.  R.  Co.,  70  Conn.  159,   39  Atl.  115,  43  L-    R-   A. 
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305;  Kelly  V.  New  Haven  Steamboat  Co.,  74  Conn.  343,  347, 
50  Atl.  871,  57  L.  R.  A.  494*  92  Am.  St.  Rep.  220;  Mc- 
Queeney  v.  Norcroas,  75  Conn.  381,  387,  53  Atl.  780,  54  Atl. 
301;  Leonard  V.  Mallory,  75  Conn.  433,  434,  53  Atl.  778; 
Whittlesey  V.  New  York,  N.  H.  &  H.  R.  Co.,  77  Conn.  100. 
103,  58  Atl.  4^9;  Lundquist  V.  R.  Co.,  65  Minn.  387-389,  67 
N.  W.  1006;  Portance  v.  Lehigib  Valley  Coal  Co.,  loi  Wis. 
574,  77  N.  W.  87s,  70  Am.  St.  Rep.  932;  Sofield  v.  Smelting 
Co.,  64  N.  J.  Law.,  605,  46  Atl.  711,  50  L.  R.  A.  417,  and 
note;  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627;  R.  Co. 
V.  Henderson,  37  Ohio  St.  $49;  R.  Co.  v.  Tohill,  143  Ind. 
49,  41  N.  E.  709,  42  N.  E.  352;  Rutledge  v.  R.  Co.,  123  Mo. 
121,  24  S.  W.  1053,  27  S.  W.  327;  New  England  R.  Co.  v. 
Conroy,  175  U.  S.  323,  20  Sup.  Ct.  8s>  44  L.  Ed.  181,  and 
cases  threien  cited  and  commented  upon. 

In  this  view  of  the  case,  the  trial  court  erred  in  holding  the 
master  liable  to  the  plaintifi  for  the  negligent  acts  which 
cansed  the  plaintifi's  injuries;  and  for  this  reason,  without 
noticing  any  of  the  other  errors  assigned,  the  judgment  must 
be  set  aside. 

There  is  error.  The  judgment  is  set  aside,  and  the  cause 
remanded  for  an  assessment  of,  and  judgment  for,  nominal 
damages.  The  other  Judges  concurred,  except  HAMERS- 
LEY,  J.,  who  dissented. 


SCHUTZ  V,  UNION  RY.  CO.  OP  NEW  YORK  CITY. 

(Court  of  Appeals  of  New  York,  Feb.  15, 1905.) 

[73  N.  Ei.  Rep.  491.] 

Trial —Object ions  to  Evidence. 

Where  an  objection  is  taken  to  evidence  and  overruled,  and  ex- 
ception taken,  it  is  unnecessary  to  object  to  a  second  question  of  the 
same  character. 

Injury    to  Street   Car    Conductor— Derailment — Expert  Testimony — 
Spreading  of  Track.* 

Plaintiff,  a  street  car  conductor,  sued  for  injuries  caused  by  the 
derailing  of  a  train  running  around  a  curve  at  a  speed  of  about  eight 
miles  an  hour.    The  rails  were  spread,   and  the  right  forward  wheel 

*For  the  authorities  in  this  series  on  the  question  of  the  admissibility 
of  expert  testimony  and  opinion  evidence,  see  Halverson  v,  Seattle 
Electric  Co.  (Wash.),  13  R.  R.  R.  282,  36  Am.  &  Eng  R.  Cas.,  N.  S.,  282 
(motorman's  competency  to  testify  as  to  proper  speed  to  run  car  into 
curve) ;  Heinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  13  R.  R.  R.  107,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  107  (motorman  could  testify  as  an  expert 
as  to  distance  within  which  car  could  be  stopped) ;  Illinois  Cent.  R.  Co. 
V.  Prickett  (111.),  13  R.  R.  R.  139,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  139 
(nonexpert  testimony  to  show  age  of  defects  in  boiler) ;  Norfolk  &  W. 
Ry.  Co.  V,  Briggs  (Va.),  13  R.  R.  R.  201,  36  Am.  &Eng.  R.  Cas.,  N.  S., 
201  (speed  of  trains  or  street  cars)  ;  Cronk  v,  Wabash  R.  Co.  (Iowa), 
12  R.  R.  R.  429,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  429  (expert  testimony  as 
to  whether  alignment  of  rails  may  be  disturbed  by  car) ;  Carson  v. 
Southern  Ry.  Co.  (S.  Car.),  12  R.  R.  R.  337,  35  Am.  &  Eng.  R.  Cas.,  N. 
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was  worn,  and  the  flang^e  chipped.  A  motorman  and  a  mechanic  of  20 
years'  experience  testified,  as  experts,  that  the  derailment,  in  their 
opinion,  was  caused  by  the  track  having  spread,  and  by  the  defect  in 
the  flange  of  the  forward  wheel :  held  error,  as  it  was  a  question  for 
the  jury  to  determine  the  cause  of  the  derailment,  and  was  not  a  case 
requiring  their  opinion,  even  if  the  witnesses  had  been  experts. 

Appeal  from  Sapreme  Court,  Appellate  Division,  Second 
Department. 

Ation  by  Friedrsch  Otto  Schutz  against  the  Union  Railway 
Company  of  New  York  City.  From  a  judgment  of  the  Ap- 
pellate Division  (84  N.  Y.  Supp.  ii4St  88  App.  Div.  61 5X 
affirming  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.     Reversed. 

Charles  F.  Brown,  Bayard  H.  Ames,  and  Henry  A.  Robin- 
son, for  appellant. 
William  H.  Leonad  Edwards,  for  respondent. 

BARTLETT,  J.  This  action  was  brought  to  recover  dam* 
ages  for  personal  injuries.  The  plaintiff  on  the  24th  day  of 
May,  1899.  was  a  conductor  in  charge  of  an  open  car  on  the 
defendant's  railway.  The  accident  happened  on  Westchester 
avenue,  between  Glebe  avenue,  and  Avenue  B,  in  the 
borough  of  the  Bronx,  on  a  curve  varying  from  6^  to  8i  de- 
grees, and  the  grade  descending  toward  Avenue  B  was  from  i 

S.,  337  (opinion  of  witness  as  to  whether  accident  to  employee  would 
have  happened  if  he  had  reported  a  defect  in  machinery  was  inadmissi- 
ble) ;  Atlanta  Ry.  &  Power  Co.  v.  Monk  (Ga.)>  9  R.  R.  R.  426,  32  Am.  & 
Eng.  R.  Cas.,  N.  8.,  426  (expert  testimony  as  to  within  what  distance 
car  may  be  stopped) ;  Lonisville  A  N.  R.  Co.  v.  I^anders  (Ala.),  6  R.  R. 
R.  96,  29  Am.  A  Eng.  R.  Cas.,  N.  8.,  96  (expert  testimony  as  to  valne 
of  cattle)  ;  Texas  A  Pac.  R.  Co.  v.  Watson  (U.  8.),  7  R.  R.  R.  634,  30 
Am.  &  Engf.  R.  Cas.,  N.  8.,  634  (expert  testimony  in  actions  for 
injuries  from  fires) ;  Cheek  v.  Oak  Grove  Lumber  Co.  (N.  Car.),  10  R. 
R.  R.  667,  33  Am.  A  Eng.  R.  Cas.,  N.  8.,  667  (opinion  of  encrineer  as  to 
sufficiency  of  spark  arresters)  ;  Duree  v,  Chicago,  etc.,  Ry.  Co.  (Iowa), 
6  R.  R.  R.  369.  29  Am.  &  Eng.  R.  Cas.,  N.  8.,  369  (expert  testimony  as 
to  whether  cinder  injuring  section  hand  was  hot) ;  Morisette  v. 
Canadian  Pac.  Ry.  Co.  (Vt.),  10  R.  R.  R.  383,  33  Am.  A  Eng.  R.  Cas., 
N.  8.,  383  (expert  testimony  of  injured  brakeman  as  to  necessity  of 
proximity  of  switch  to  track ;  and  opinion  of  brakeman  struck  by 
switch  lantern,  while  riding  on  side  of  car,  to  show  size  and  shape  of 
such  lanterns) ;  Chicago  &  E.  I.  R.  Co.  v.  Randolph  (111.),  6  R.  R.  R. 
632,  29  Am.  A  Eng.  R.  Cas.,  N.  8.,  632;  Gulf,  etc.,  Ry.  Co.  v,  Mat- 
thews (Tex.),  1  R.  R.  R.  580,  24  Am.  A  Eng.  R.  Cas.,  N.  8.,  580  (expert 
testimony  as  to  whether  person  was  walking,  standing  or  lying  on 
track)  ;  St.  Louis,  I.  M.  A  8.  Ry.  Co.  z/.  Jacobs  (Ark.),  4  R.  R.  R.  314, 
27  Am.  A  Eng.  R.  Cas.,  N.  8.,  314  (opinion  evidence  as  to  extent  of 
injuries  sustained  by  cattle  in  transit) ;  I/OuisviUe  A  N.  R.  Co.  v. 
Banks  (Ala.),  2  R.  R.  R.  359,  25  Am.  A  Eng.  R.  Cas.,  N.  8.,  359  (expert 
testimony  as  to  cause  of  accident,  in  action  for  death  of  employee 
killed  on  track) ;  Olson  v.  Oregon  8hort  Line  R.  Co.  (Utah),  2  R.  R.  R. 
797,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  797  (opinion  evidence  as  to  whether 
accident  could  have  been  avoided) ;  Lrouisville  A  N.  R.  Co.  v,  Marbury 
Lumber  Co.  (Ala.),  5  R.  R.  R.  68,  28  Am.  A  Eng.  R.  Cas.,  N.  8.,  68 
(opinion  evidence  as  to  existence  of  defect  in  spark  arrester,  based  on 
size  of  sparks  emitted) ;  Hicks  z/.  Southern  Ry.  Co.  (8.  Car.),  4  R.  R. 
R.  540,  27   Am.  A  Eng.   R.  Cas.,  N.  8.,   540  (opinion  evidence  as  to 
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to  2  per  cent.  The  car  was  running  from  Glebe  avenue  to 
Avenue  B  at  a  speed  of  between  seven  and  eight  miles  an 
hour»  when  it  suddenly  left  the  track;  the  front  platform 
lying  in  the  ditch,  and  the  rear  end  remaining  on  the  track. 
The  car  ran  i8  or  20  feet  after  it  left  the  rails.  At  the  point 
of  derailment  the  track  was  found  to  be  1}  inches  out  of 
guage;  that  is,  it  had  spread.  On  examining  the  running 
gear  of  the  car,  it  was  found  that  the  right  forwaid  wheel  was 
worn,  and  the  flange  thereon  chipped.  It  is  claimed  by  the 
plaintiff  that  the  cause  of  the  accident  was  the  spreading  of 
the  rails,  and  the  defect  in  the  forward  wheel.  The  motor- 
man  testified  that  he  was  on  the  front  platform  of  the  car, 
bad  no  power  on  at  the  time  it  left  the  track,  and  that  the 
position  of  his  brake  was  under  control.  He  also  stated  that 
bis  speed  was  about  seven  or  eight  miles  an  hour.  The 
plaintiff's  injuries  were  a  Potts  fracture  of  the  ankle,  and  a 
lacerated  wound  of  the  sole  of  the  foot.  He  was  confined  to 
the  hospital  four  weeks,  and  was  obliged  to  use  crutches  in 
walking  for  about  five  months.  He  recovered  a  verdict  for 
$i,;oo.  The  Appellate  Division  affirmed  the  judgment  with- 
out opinion,  one  justice  dissenting. 

The  learned  counsel  for  the  defendant  and  appellant  rests 
his  argument  for  the  reversal  of  this  judgment  upon  two  rul- 
ings of  the  trial  judge.     When  the    motorman    was    on   the 

competency  of  engineer) ;  Chicago  St  A.  R.  Co.  v.  Kuckkuck  (111.),  5  R. 
R.  R.  91,  28  Am.  St  Eng.  R.  Caa.,  N.   8.,  91   (opinion  evidence  as  to 
viciouBnesa  of  dog  inflicting  injury) ;  Whittleaey  v,  Burlington,  etc., 
R.  Co.  (Iowa),  4  R.  R.  R.  680,  27  Am.  &  Eng.  R.  Caa.,  N.  8.,  680  (testi- 
mony of  phyaician  as  to  whether  peraons  who  are  insane  some  times 
appear  sane  and  converse  rationally) ;  Vanarsdell  v,  Louisville  &  N.  R. 
Co.  (Ky.),  1  R.  R.  R.  61,  24  Am.  St  Eng.  R.  Cas.,  N.  S.,  61  (opinion 
evidence  aa  to  time  within  which  train  could  have  been  stopped) ;  note, 
8  Am.  &Eng.  R.  Cas.,  N.  8.,  411  (expert  and  opinion  evidence  as  to 
amount  of  damages) ;  note,  11  Am.  St  Eng.  R.  Cas.,  N.  S.,  640  (opinion 
of  medical  experts) ;  note,  17  Am.  St  Eng.  R.   Cas.,  N.  8.,  481   (expert 
testimony  as  to  proper  position  of  brakeman  on  train) ;  note,  12  Am.  St 
Eng.  R.  Cas.,  N.  8.,  854  (expert  testimony  as  to  reasonableness  of  bill 
for  medical  services)  ;  note,  14  Am.  St  Eng*.  R.  Cas.,  N.  8  ,  767  (opinion 
evidence) ;  Traver  v.  8pokane  8t.  Ry.  Co.  (Wash.)t  22  Am.  &  Eng-.  R. 
Caa.,  N.  8.,  759  (expert  evidence  as  to  distance  within  which  car  may  be 
stopped);  Jeffries    v.  8eaboard  A.  K.  L/.  R.  Co.   (N.   Car.),  23  Am.    St 
Eng.  R.  Caa.,  N.  8.,  339  (opinion  of  eng-ineer  as  to  whether  injury  to 
chUd  could  have  been  prevented)  ;  8outhern  Pac.  Co.  v.  Arnett  (C.  C. 
A.).  23  Am.  St  Eng.  R.  Cas.,  N.  8.,  794  (opinion  evidence  as  to  condi- 
tion of  cattle  when  loaded  on  train) ;  Louisville  &  N.  R.  Co.  v.  Milliken 
(Ky.),  14  Am.  St  Eng.  R.  Cas.,  N.  8.,  742  (opinion  of  witness  as  to  what 
constituted  contributory  negligence  was  inadmissible)  ;  Louisville  St 
N.  R.  Co.  V,  8tewart  (Ala.),  21  Am.  St  Eng.  R.  Cas.,  N.  8.,  34  (opinion 
of  witness,  who  was  with  plaintiff  at  time  of  accident,  as  to  possibility 
of  seeing  train  in  time  to  avoid  danger)  ;  Blondel  v,  8t.   Paul  City  R. 
Co.  (Minn.),  6  Am.  &  Eng.  R.  Cas.,  N.  8.,  272  (competency  of  expert  a 
question  for  trial  court)  ;  Central  of  Georgia  Ry.  Co.  v.  Bond  (Ga.),  17 
Am.  St  Eng.  R.  Cas.,  N.  8.,  757  (facts  upon  which  opinion  evidence  is 
based  must  be  stated)  ;  Cobb  v,  8t.  Louis  St  H.  Ry.  Co.  (Mo.),   13   Am. 
St  Eng.  R.  Caa.,  N.  8.,  632  (expert  testimony  as   to  safety  of  bridge, 
based  on  evidence) ;  Goodhart  v,  Pennsylvania  R.  Co.   (Pa.),  5  Am.   & 
Eng.  R.  Cas.,  N.  S.,  364  (expert  testimony  as  to  value  of  earning  power); 
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Stand  be  was  asked  tbis  question:  '^ Assuming  that  a  car  is 
running  at  the  rate  of  seven  or  eigbt  miles  an  bour,  on  a 
curve  of  tbe  degree  or  radius  of  tbe  curve  on  Westcbester 
avenue,  between  Glebe  avenue  and  Avenue  B,  at  tbe  point 
wbere  your  car  left  tbe  track  on  tbe  evening  of  May  24,  1899, 
would  it,  in  your  opinion,  be  possible  for  a  car,  under  tbose 
circumstances,  to  leave  the  track,  if  the  track  were  properly 
laid  and  in  guage,  and  tbe  running  gear  of  tbe  car  in  order?'* 
Tbis  question  was  objected  to  as  incompetent  and  specula- 
tive, and  that  it  is  a  question  for  tbe  jury  to  determine  after 
they  have  beard  all  tbe  facts,  and  it  is  not  for  tbe  opinion  of 
tbe  witness.  Tbis  objection  was  overruled,  and  exception 
taken.  Tbe  additional  question  was  then  asked:  ''Would  it 
be  possible  under  these  circumstances?  A.  I  don't  think  it 
would,  sir."  It  is  claimed  by  tbe  plaintifi  that  tbis  second 
question  was  not  objected  to,  but  it  was  clearly  within  the 
scope  of  the  objection  to  tbe  main  question.  It  was  simply 
a  suggestion  to  tbe  witness  to  proceed  after  tbe  original  ob- 
jection bad  been  overruled.  Even  if  the  objection  were  not 
held  to  apply  to  tbe  second  question,  it  falls  clearly  within 
the  rule  that  wbere,  upon  a  trial,  an  objection  has  once  been 
distinctly  raised  and  overruled,  it  need  not  be  repeated  to  the 
same  class  of  evidence,  and  an  omission  to  repeat  it  is  not  a 
waiver.     Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256, 25  Am. 

Haaie  v,  Alabama  &  V.  Ry.  Co.  (Miss.),  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
552  (opinion  of  fireman  as  to  whether  engineer  did  everything'  possible 
to  stop  train)  ;  International  &  G.  N.  R.  Co.  v.  Satterwhite  (Tex. 
Civ.  App.),  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  214  (opinion  as  to  whether 
passenger  was  allowed  sufficient  time  to  board  train  before  it  was 
started) ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Merrill  (Kan.),  17  Am.  A  Eng. 
R.  Cas.,  N.  S.,  471  (expert  testimony  as  to  proper  method  by  which  an 
employee  may  pass  from  one  car  to  another  while  train  is  moving) ; 
St.  Ivouis  &  S.  W.  Ry.  Co.  v.  Elgin  Con.  Milk  Co.  (III.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  112  (expert  testimony  as  to  effect  of  transferring  milk 
from  refrigerator  cars  to  box  cars) ;  Louisville  A  N.  R.  Co.  v.  Jones 
(Ala.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  224 (as  to  what  are  proper  appli- 
ances) ;  Pittsburg,  C.  C.  A  St.  L.  Ry.  Co.  v,  Sheppard  (Ohio),  6  Am.  A 
Eng.  R.  Cas.,  N.  S.,  528  (proper  tests  for  car  wheels)  ;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Clonch  (Kan.  App.),  3  Am.  A  Eng.  R.  Cas.,  N.  8.,  240 
(opinion  evidence  that  cattle  guard  could  not  be  constructed  at  certain 
point  without  endangering  employees)  ;  Chicago  &  A.  R.  Co.  v.  Glenny 
(III.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  839  (amount  of  damages  from 
fire)  ;  St.  L/Ouis,  I.  M.  A  S.  Ry.  Co.  v.  Edwards  (C.  C.  A.),  8  Am.  A 
Eng.  R.  Cas.,  N.  S.,  402  (delay  in  transportation  of  live  stock) ; 
Struthers  v.  Philadelphia  A  D.  C.  R.  Co.  (Pa.),  4  Am.  A  Eng.  R.  Cas.,  N. 
S.,  207  (eminent  domain,  real  estate  experts) ;  Chicago  A  N.  W.  R.  Co. 
V.  Cicero  (III.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  188  (value  of  railroad 
property  condemned)  ;  Chicago  &  G.  T.  R.  Co,  ».  Burden  (Ind.  App.),  3 
Am.  A  Eng.  R.  Cas.,  N.  S.,  447  (value  of  land  condemned)  ;  Denver  A 
R.  G.  R.  Co.  V,  Roller  (C.  C.  A.),  18  Am,  A  Eng.  R.  Cas.,  N.  S.,  595 
(expert  evidence  of  physician  as  to  cause  and  permanency  of  injuries, 
based  on  complaint  of  patient) ;  Baxter  v.  Chicago  A  N.  W.  Ry.  Co. 
(Wis.),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  476  (expert  testimony,  when 
admissible) ;  Galveston,  H.  A  H.  R.  Co.  v.  Bohan  (Tex.),  12  Am. 
A  Eng.  R.  Cas.,  N.  S.,  491  (expert  testimony  as  to  proper  perform- 
ance of  track  walker's  duties) ;  Bush  v,  Delaware  L.  &  W.  R.  Co. 
(N.   Y.),   21  Am.  A  Eng.    R.    Cas.,    N.    S.,    516    (expert    testimony 
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Rep.  182;  Church  v.  Howard,  79  N.  Y.  415;  Stephens  v.  Ely, 
ite  N.  Y.  79,  ;6  N.  £.  499.  The  motorman  was  here  treated  as 
an  expert,  and  asked  to  answer  tbe  question  which  was 
within  the  province  of  the  jury  to  determine  on  the  facts 
placed  before  them.  It  appears  from  his  own  evidence  that 
be  bad  been  a  motorman  for  four  years  in  the  employ  of 
difierent  companies,  and  it  was  on  tbis  rather  brief  expe* 
rience  that  be  was  asked  to  act  as  an  expert  witness.  For 
reasons  that  will  be  stated  later,  it  is  very  clear  that  this  rul- 
ing of  the  trial  judge  preserts  reversible  error. 

The  second  ruling  relied  upon  by  the  appellant  is  found  in 
tbe  testimony  of  one  Gorman,  a  witness  sworn  on  behalf  of 
the  plaintiff.  He  testified:  ''I  am  working  at  present  at 
Jersey  City  Heights,  Secaucus — shop  foreman.  I  have  been 
a  railroad  man  altogether — steam  and  electric — twenty 
years."  The  witness  then  proceeded  to  state  in  detail  the 
various  companies  for  which  he  had  worked.  He  was  asked 
this  question  by  plaintiff's  counsel:  "Assuming  that  a  car  is 
running  at  the  rate  of  seven  or  eight  miles  an  hour  on  a  curve 
of  the  degree  or  radius  of  this  particular  curve  on  Westchester 
avenue,  between  Glebe  avenue  and  Avenue  B,  and  assuming 
that  the  track  at  that  point  is  a  inch  and  three-quarters  out 
of  guage,  and  assuming  tbat  tbe  outer  forward  wheel  is 
worn,  and  the  flange  chipped,  and  that  the  car  leaves  the 

as  to  proper  bridge  material) ;  Gray  v»  Chicaf^o,  M.  A  St.  P.  Ry. 
Co.  (111.),  21  Am.  &.  Bn^  R.  Cas.,  N.  S.,  252  (expert  testimony  as  to 
what  is  an  accommodation  train) ;  Missouri,  etc.,  Ry.  Co.  v.  Truskett 
(C.  C.  A.),  19  Am.  St  Bn^.  R.  Cas.,  N.  S.,  618  (expert  testimony  as  to 
loss  in  value  of  cattle) ;  Felska  v.  New  York  Cent.  A  H.  R.  Co.  (N.  Y.), 
7  Am.  A  E<ng.  R.  Cas.,  N.  8.,  772  (opinion  as  to  whether  person  was 
drunk)  ;  Missouri,  K.  A  T.  R.  Co.  v.  Woods  (Tex.),  2  Am.  A  Eng  R.  Cas  , 
N.  S.,  519  ;  Williams  v.  Houston  A  Texas  Cent.  R.  Co.  (Tex.),  2  Am.  A 
Kng.  R.  Cas  ,  N.  8.,  533  (value  of  live  stock) ;  Baltimore  City  Pass. 
Ry.  Co.  V.  Cooney  (Md  ),  11  Am.  A  Eag.  R.  Cas.,  N.  S.,  759  (opinion  of 
master  mechanic  as  to  whether  boy  could  ride  by  hanging  on  to  ledge 
of  car) ;  Missouri  Pac.  Ry.  (3o.  v.  Fox  (Neb.),  12  Am.  A  Eng.  R.  Cas., 
N.  S.,  864  (expert  testimony  in  regard  to  matters  of  common  knowl- 
edge) ;  Crouse  v.  Chicago  A  N.  W.  Ry.  Co.  (Wis.),  14  Am.  A  Eng.  R. 
Cas.,  N.  8.,  780  (answer  to  hypothetical  question  by  medical  expert 
followed  by  opinion  as  to  cause  of  plaintiff's  condition) ;  8chaidler  v, 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas.,  N.  8.,  105 
(sufficiency  of  hypothetical  question  propounded  to  medical  expert); 
Baxter  v.  Chicago  A  N.  W.  Ry.  Co.  (Wis.)«  16  Am.  A  Eng.  R.  Cas.,  N. 
S.,  476  (harmless  error  in  hypothetical  question  as  to  cause  of  defect  in 
boiler);  Burnett z^.  Wilmingfton,  etc.,  R.  Co.  (N.  Car  ),  7  Am.  A  Engr. 
R.  Cas.,  N.  8.,  773  (error  in  hypothetical  question,  propounded  to  medi- 
cal expert,  as  to  cause  of  plaintiff's  injuries) ;  Denver  A  R.  G.  R.  Co. 
V.  Roller  (C.  C.  A.),  18  Am.  A  Enff.  R.  Cas.,  N.  8.,  595  (sufficiency  of 
hypothetical  question  propounded  to  medical  expert)  ;•  Missouri  Pac. 
Ry.  Co.  V.  Fox  (Neb.).  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  864  (hypothetical 
question,  only  portion  of  which  calls  for  expert  knowledge) ;  Williams 
V,  Great  Northern  Ry.  Co.  (Minn.),  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  230 
(hypothetical  questions  on  cross  examination  of  medical  expert)  ; 
Lehigh  A  H.  Ry.  C^.  v,  Marchant  (C.  C.  A  ),  10  Am.  A  Eng.  R.  Cas., 
N.  S.,  748  (medical  experts) ;  Handley  v,  Missouri  Pac.  Ry.  Co.  (Kan), 
16  Am.  A  Eng.  R.  Cas.,  N.  8.,  674  (opinions of  nonexperts) ;  Cleveland, 
C.  C.   A  St.  i;.  Ry.  Co.  v.  Gray  (Ind.),  8  Am.  &  Eng.  R.  Cas.,  N.  8.,  48 
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track  at  that  point,  can  yoa  state  with  reasonable  certainty, 
from  your  experience  as  a  railroad  man,  both  in  railroad 
construction  and  in  repairing  and  in  operation,  what  was 
the  cause  of  that  car  leaving  the  track?"  This  was  objected 
to  as  speculative  and  incompetent,  and  that  safiBcient  foun- 
dation had  not  been  laid  for  it,  and  that  it  was  assuming  the 
functions  of  the  jury,  as  that  was  a  question  for  them  to  de- 
termine. The  objection  was  overruled,  and  exception  taken. 
The  witness  answered:  ''In  the  first  place,  that  the  track 
was  out  of  guage.  In  the  second  place,  that  the  flange  of 
the  wheel  was  not  what  it  ought  to  be."  A  motion  was  then 
made  to  strike  out  this  answer,  which  was  denied.  The 
rule  as  to  the  admissibility  of  expert  evidence  is  well  stated 
by  Werner,  J.,  in  Dougherty  v.  Milliken,  163  N.  Y.  527,  533, 
57  N.  E.  757,  759.  79  Am.  St.  Rep.  608,  as  follows:  **It  may 
be  broadly  stated  as  a  general  proposition  that  there  are  two 
classes  of  cases  in  which  expert  testimony  is  admissible.  To 
the  one  class  belong  those  cases  in  which  the  conclusions  to  be 
drawn  by  the  jury  depend  upon  the  existence  of  facts  which 
are  not  common  knowledge,  and  which  are  peculiarly  within 
the  knowledge  of  men  whose  experience  or  study  enables 
them  to  speak  with  authority  upon  the  subject.  If  in  such 
cases  the  jury,  with  all  the  facts  before  them,  can  form  a  con- 
clusion thereon,  it  is  their  sole  province  to  do  so.     In    the 

(nonexpert    testimony  as  to  bodily  and  mental  condition  of  injured 
person) ;  Chicago  6.  W.  Ry.  Co.  v.  Price  (C.  C.  A.),  16  Am.   &  E^ng.  R. 
Gas.,  N.  S.,  324  (opinion  of  engineer  as  to  condition  of  roadbed) ;  Jacob 
V.  Flint  A  P.  M.  R.  Co.  (Mich.),  2  Am.  &.  Bag.  R.  Cas  ,  N.  8.,  383  (opin- 
ion of  witness  as  to  how  she  alighted  from  train)  ;  Wimber    v,   Iowa 
Cent.  Ry.  Co.  (Iowa),  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  476  (opinion  as  to 
authority  to  start  train) ;  Trott  v,  Chicago,   R.  I.  A  P.  Ry.  Co.   (Iowa), 
21  Am.  A  Eng.  R.  Cas.,  N.  8.,  391  (opinion  as  to  cause  of  injury  to  em- 
ployee) ;  Illinois  Cent.  R.  Co.  v.  Foulks  (111.),  23  Am.  A  Bug.  R.  Cas.,  N. 
8. ,  664  (opinion  as  to  condition  of  delayed  freight) ;  Kay  v.  Glade  Creek 
ft  R.  R.  C:o.  (W.  Va.) ,  17  Am.  A  Bug.  R.  Cas. ,  N.  8.,  695  (opinion  as  to 
amount  of  damages  in  comdemnation  proceeding) ;  Mosnat  v,  Chicago 
A  N.  W.  Ry.  Co.  (Iowa),  21  Am.  A  Bng.  R.  Cas.,  N.  8.,  609  (opinion  as 
to  habitual  carefulness  of  engineer)  ;  Iripscomb  v.  Houston,  etc,  Ry. 
Co.  (Tex.),  23  Am.  A  Bng.  R.  Cas.,  N.   8,  401  (opinion  as  to  authority 
of  station  agent  to  employ  guard  for  station)  ;  McGreary  v.  Old  Colony 
R.   R.   (R.   I.),  14  Am.  A  Bng.    R.   Cas.,  N.  8.,  764  (opinion  on  jury 
question)  ;  Milam  v,  8outhern  Ry.  Co.  (8.  Car.),  18  Am.  A  Bng.  R. 
Cas.,  N.   8.,  253  (opinion  of  owner  as  to  damages  to  live  stock  in  tran- 
sit) ;  Holman  v.  Union  8t.  Ry.  Co.  of  8aginaw  (Mich.),  9  Am.  A  Bng. 
R.   Cas.,  N.   8.,  105  (opinion  of  doctor  as  to  condition  of  plaintiff) ; 
Galvestion,  H.  A  H.  R.  Co.  v.  Bohan  (Tex.),  12  Am.  A  Bng.  R.  Cas.,  N. 
8.,  491  (expert  testimony  as  to  necessity  of  employing  track  walkers) ; 
Lambertson  v.  Consolidation  Traction  Co.  (N.  J.),  9  Am.  A  Bng.  R. 
Cas.,    N.,   8.,   355   (opinion  of  physician);  8ewell  v,  Chicago  Term. 
Trans.  R.  Co.   (111.),  13  Am.  A  Bng.  R.  Cas.,  N.  8.,  387  (opinion  as  to 
benefit  to  land  from  construction  of  road) ;  Louisville  A  N.  R.  Co.  v. 
Milliken  (Ky.),  14  Am.  A  Bng.  R.  Cas.,  N.   8.,  742  (opinion  of  witness 
is  not  admissible  as  to  matter  for  the  jury  to  determine  from  common 
knowledge);  Robbins  v.  Brockton   8t.   Ry.  Co.    (Mass.),  23    Am.  A 
Bng.  R.  Cas  ,  N.  8.,  483  (party  cannot  be  required  to  answer  interroga- 
tory calling  for  opinion  as  to  cause  of  railroad  collision)  ;  Baltimore  A 
O.  R.   Co.  V,  Hellenthal  (C.  C.   A.),  13  Am.  A  Bng.  R.  Cas.,  N.  8.,  774 
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Other  class  we  iiod  those  cases  in  which  the  coDclusions  to 
be  drawn  from  the  facts  stated,  as  well  as  knowledge  of  the 
facts  themselves,  depend  upon  professional  or  scientific 
knowledge  or  skill,  not  within  the  range  of  ordinary  training 
or  intelligence.  In  such  cases  not  only  the  facts,  but  the  con- 
clusions to  which  they  lead,  may  be  testified  to  by  qualified 
experts."  Ferguson  v.  Hubbell,  97  N.  Y.  507,  513,  49  Am. 
Rep.  544;  Van  Wycklen  v.  City  of  Brooklyn.  118  N.  Y.  424, 
429,  24  N.  E.  179.  In  the  case  before  us  we  have  presented 
a  situation  which  clearly  does  not  fall  within  the  rule  render- 
ing expert  testimony  admissible.  A  very  simple  state  of 
facts  was  laid  before  the  jury,  and  the  question  for  them  to 
determine  was  whether  the  spreading  of  the  track,  and  the 
imperfect  condition  of  the  front. wheel  of  his  car,  under  con- 
ditions already  stated,  might  have  resulted  in  a  derailment. 
There  were  no  facts  here  peculiarly  within  the  knowledge  of 
men  whose  experience  and  study  enable  them  to  speak  with 
authority  upon  the  subject,  nor  was  either  of  these  witnesses 
to  be  considered  as  an  expert.  In  regard  to  the  witness 
Gorman,  who  had  20  years*  experience  as  a  shop  fore- 
man and  railroad  man  on  steam  and  electric  roads,  it  would 
have  been  competent  to  have  asked  him,  on  the  state  of  facts 
disclosed,  as  to  the  tendency  of  a  car  leaving  the  track  under 
those  conditions.  The  question  propounded  was  very  difier- 
ent,  as  it  required  the  witness  to  state  the  cause  of  derail- 
ment, which,  very  clearly,  was  for  the  jury    to    determine. 

We  are  of  opinion  that  these  rulings  of  the  learned  trial 
judge  present  reversible  error,  as  it  is  impossible  to  say  that 
the  defendant  was  not  prejudiced  by  the  admission  of  this 
evidence.  The  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN,  HAIGHT, 
VANN,  and  WERNER,  JJ.,  concurr. 

Judgment  and  order  reversed,  etc. 

(person  familiar  with  locus  in  quo  may  testify  as  to  whether  view  was 
obstructed);  Budd  v.  Salt  Lake  City  R.  Co.  (Utah),  22  Am.  &  Eng.  R. 
Cas.,  N.  8.,  7  (physicians  may  give  opinion  as  to  percentage  of 
patients  who  recover ;  and  as  to  how  long  a  person  will  suffer  and  be 
unable  to  work);  Ward  v,  Ohio  River  &  C.  Ry.  Co.  (S.  Car.),  12  Am.  & 
Bncr*  R*  Cas.,  N.  8.,  854  (physician  may  testify  as  to  reasonableness  of 
bill  for  medical  services);  Austin  &  N.  W.  R.  Co.  v,  McElmurry 
(Tex.  Civ.  App.),  3  Am.  &  Bng.  R.  Cas.,  N.  S.,  445  (medical  experts); 
Galveston,  H.  &  H.  R.  Co.  v.  Bohan  (Tex.),  12  Am.  &  Eng.  R.  Cas., 
N.  8.,  492  (range  to  be  given  to  admission  of  expert  testimony);  Mc- 
Crary  v.  Galveston,  H.  8l  S.  A.  R.  Co.  (Tex.),  3  Am.  A  Eng.  R.  Cas., 
N.  8.,  276  (expert  testimony  as  to  whether  steel  rails  were  properly 
loaded  on  car) ;  United  States  Mail  Line  Co.  v.  Carrollton  Furniture 
Mfg.  Co.  (Ky.),  9  Am.  &  En^c*  R.  Cas.,  N.  S.,  286  (opinion  of  freight 
boat  captain,  based  upon  appearance  of  broken  glass,  that  its  fracture 
had  been  caused  by  a  wreck  on  a  railroad,  was  not  admissible  as  expert 
testimony  of  such  fact);  Hurst  v,  Kansas  City,  P.  &  G.  R.  Co.  (Mo.), 
21  Am.  &  Eng.  R.  Cas. ,  N.  8. ,  899  (expert  testimony  as  to  what  con- 
stitutes a  safe  condition  of  track,  in  action  for  injury  to  brakeman 
caused  by  gravel  pile  in  station  yard) ;  Baltimore  City  Pass.  Ry.  Co.  v. 
Baer  (Md.),  22  Am.  &  Eng.  R.  Cas.,  N.  8.,  662  (opinion  of  physicians 
as  to  cause  of  injury  to  nervous  system). 
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OZARK  A  C.  CENT.  RY.  CO.  v.   MORAN  BOLT  &  NUT  MFG.  CO. 

(Supreme  Court  of  Arkansas,  April  15, 1905.) 

[86  S.  W.  Rep.  848.] 

Railroads — Construction-^Materialmens'  Liens.* 

One  who  furnishes  material  which  is  used  in  the  construction  of  a 
railroad  has  a  lien  on  the  road  for  the  price  thereof,  reg'ardless  of 
whether  the  material  was  sold  to  the  railroad  or  to  its  contractors. 

Appeal  from  Circait  Court,  Wa^hineton  Coanty;  John  N. 
Tillman,  Jadge. 

Action  by  the  Moran  Bolt  &  Nut  Manufacturing:  Company 
against  the  Ozark  &  Cherokee  Central  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

W.  L.  Stuckey,  for  appellant. 
J.  D.  Walker,  for  appellee. 

RIDDICK,  J.  This  is  an  action  at  law  brought  by  the 
Moran  Bolt  &  Nut  Manufacturing  Company  of  St.  Louis 
against  the  Ozark  &  Cherokee  Central  Railway  Company  to 
recover  judgment  on  an  account  for  bolts,  spikes,  and  other 
material  sold  to  the  North  Arkansas  &  Western  Railway 
Company  to  be  used  in  the  construction  of  its  railroad. 
Plaintiff  alleged  that  the  name  of  the  North  Arkansas  &  West- 

*For  the  authorities  in  this  series  on  the  subject  of  liens  against,  and 
in  favor  of  railroad,  see  Park  &  Co.  v.  City  of  L/ouisville  (Ky.),  12  R.  R. 
R.  5J6,  35  Am.  &  Bng.  R.  Cas.,  N.  S.,  536  (local  assessment  lien);  Julian 
V,  Central  Trust  Co.  (U.  S.),  12  R.  R.  R.  217,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  217  (liability  of  assets  for  claims  subsequent  to  mortgage,  nnder 
North  Carolina  statute  making  judgment  for  torts  liens) ;  Wabash  R. 
Co.  V,  Pearce  (U.  S.)t  H  R-  R*  R-  655,  34  Am.   A  Eng.   R.  Cas.,  N.  S., 
655   (terminal  carrier's  right  to  lien  for  duties  paid  on  bonded  goods); 
Flanagan  Bank  v.  Graham  (Ore.),  6  R.  R.  R.  446,  29  Am.    &   Eng.   R. 
Cas.,  N.  S.,  446  (priority);  Mercantile  Trust  Co.  v.  Chicago,  P.  &  St.  Lr. 
Ry.  Co.  (C.  C.   A.),  8  R.  R.  R.  859,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  85^ 
(whether  receiver  of  company,  whose  line   had  constituted  portion  of 
consolidated  line,  was  chargeable  with  notice  of  vendors'  lien  on  prop- 
erty bought  for  consolidated  line);  Schumacher  v.  Chicago  &  N.  W.  Ry. 
Co.  (111.),  10  R.   R.   R.   644,   33  Am.  A  Eng.  R.  Cas.,  N.  S.,  644  (right  ta 
lien  on  freight  for  car  rentals  where  unreasonable  delay  in  loading): 
Omaha  Bridge  A  Terminal  Ry.  Co.  v.  Reed  (Neb.),  8  R.  R.  R.  893,  31 
Am.  A  Eng.  R.  Cas.,  N.  S.,  893  (right  of  lienholders  to  award  in  con- 
demnation  proceedings);   Southern  Ry.  Co.  i'.  Gregg  (Va.),  6  R.  R.  R. 
808,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  808  (owner's  lien  on   property  con- 
demned enforceable  in  equity);  Royal  Trust  Co.  v,  Washburn,  etc.,  R. 
Co.   (C.  C.  A.),  7  R.   R.  R.  560,   30  Am.   A  Eng.   R.   Cas.,  N.   S.,   560 
(priority  between  claims  of  seller  of  rails,  reserving  lien,  as  against 
receiver's  certificates  issued  for  maintenance  of  property);   City   of 
Lincoln  v.  Lincoln  St.   Ry.   Co.   (Neb.),  7  R.  R.  R.  892,  30  Am.  A  Eng. 
R.  Cas.,  N.  S.,  892  (local  assessment  lien  for  street  pavinff  superior  to 
mortgage  lien);  Flanary  v.  Kane  (Va.),  10  R.  R.  R.  172,  33  Am.  A  Eng. 
R.  Cas.,  N.  S.,  172  (not  against  public  policy  to  decree  sale  of  portion  of 
railroad  bed  to  satisfy  prior  liens  on  land);  Choctaw  A  M.  R.  Co.   v. 
Sullivan  (Ark.),  3  R.   R.   R.  505,  26  Am.  A  Eng.  R.   Cas.,  N.  S.,  505 
(Arkansas  act  of  March  31,  1899,  providing  for  materialmens'  liens,  not 
applicable  to  contract  executed  prior  to  its  passage) ;  Kent  v.  Muscatine^ 
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ern  Railway  had  since  the  sale  of  sacb  goods  to  it  by  plaintiff 
been  changed  to  the  Ozark  &  Cherokee  Central  Railway 
Conopany,  which  latter  company  had  succeeded  to  all  the 
rights  and  liabilities  of  the  former  company.  It  is  admitted 
by  counsel  for  the  defendant  company  that  it  is  liable  if  the 
material  was  sold  to  the  North  Arkansas  &  Western  Railway 
Company,  but  it  denies  that  such  company  purchased  any 
material  from  plaintiff,  and  alleges  that  plaintiff  sold  the 
material  to  one  Bright,  a  contractor,  who  had  the  contract 
for  the  construction  of  the  railroad  of  the  defendant.  The 
case  was  submitted  to  the  court  without  a  jury,   who  found 

N.  A   S.  Ry.  Co.  (Iowa),  4  R.  R.  R.   100,  27  Am.  &  Zng.  R.  Caa.,  N.  S., 
100  (necessity  of  servant  claiming  laborer's  lien  on  railroad  aid  taxes, 
under  Iowa  Code);  Ban  v.   Columbia  Southern  Ry.   Co.   (C.    C.   A.), 
5  R.  R.  R.  124,  28  Am.  &  Eog.  R.  Cas..  N.   8.,  124  (right  to  enforce 
mechanic's  lien,  under  statute  of  Oregon  of  1885,  ag^ainst  railroad  ex- 
tension); Cushingr  V.  Chapman  (Mo.),  3  R.  R.  R.  852,  26  Am.  A  Kng.  R. 
Cas.,  N.  S.,  852  (equitable  liens,  as  against  claims  of  bondholders); 
Central  R.  Co.  of  New  Jersey  v,  McCartney  (N.  J.),  4  R.  R.  R.  323,  27 
Am.   &  Kng.  R.  Cas.,  N.    S.,  323  (waiver  of  lien  for  unpaid  freig^ht 
chargres);  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  z^.  Fish  (Ind.),  2  R.  R.  R. 
391,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  391  (enforcement  of  local  assessment 
lien  against  railroad);  note,  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  795  (claima 
for  personal  injuries);  note,  12  Am.  &  Enf?.  R.  Cas.,  N.  S.,  863  (con- 
tractors as  laborers);  note,  15  Am.  &  Engf.  R.  Cas.,  N.  S.,  294  (priority); 
note,  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  866  (priority  of  mortgage  over 
claim  for  car  rentals);  note,  18  Am.  A  Eng-.  R.  Cas.,  N.  S.,  398  (priority 
of  note  for  supplies  over  mortg-af^e);  note,  12  Am.  A  Eng*.  R.  Cas.,  N.  S., 
872  (priority  of  equities  arising  subsequent  to  mortgage) ;  note,  9  Am. 
A  Eng.  R.  Cas.,  N.  S.,  190  (expenses  of  operation  and  management); 
foot-note  appended  to  Hampton  v,  Norfolk  A  W.  Ry.  Co.  (C.  C.  A.),  12 
R.  R.  R.  165,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  165  (preferential  claims 
where  foreclosure) ;  foot-note  appended  to  Mersick  v,  Hartford,  etc.. 
Horse  R.  Co.  (Conn.),  9  R.  R.  R.  4%,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  496 
(stoppage  in  transitu) ;  Baltimore  Trust  A  Guarantee  Co.  v,  Hofstetter 
(C.  C.  A.),  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  783  (claims  for  personal  inju- 
ries); Dixon  V,  Central  of  Georgia  Ry.  Co.  (Ga.),  17  Am.  A  Eng.  R.  Cas., 
N.  S.,  380  (carrier's  lien  for  storage  charges);  Swan  v,  Ivouisville  A  N. 
R.  Co.  (Tenn.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  446  (demurrage  charges); 
St.  I^ouis,  A.  S.  R.  Co.  V,  O'Hara  (Ill.)«  14  Am.  A  Eng.  R.  Cas.,  N.  S., 
817  (car  rentals);  Gregg  v.  Mercantile  Trust  Co.  (C.  C.  A.),  22  Am.  A 
Eng.  R.  Cas.,  N.  S.,  484  (claims  for  legal  services,   and  diversion  of 
income);  Continental  Trust  Co.  v.  Toledo,  St.  L.  A  K.  C.  R.  Co.  (Ohio), 
18  Am.  A  Eng.  R.  Cas.,  N.  S.,  397  (claims  for  equipments);  Terre  Haute 
A  I.  R.  Co.  V.  Cox  (C.  C.  A.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  327  (diver- 
sion of  current  earnings);  Johnson  v.  Miller  (Pa.),  3  Am.  A  Eng.  R. 
Cas.,  N.  S.,  657  (priority);  Chesapeake  A  O.  Ry.  Co.  v,  Atlantic Transp. 
Co.  (N.  J.),  21  Am.  A  Eng.  R.  Cas.,  N.   S.,  709  (franchise  tax  levied 
during  receivership  as  preferential  claim);  Savannah,  F.  A  W.  Ry.  Co. 
V,  Jacksonville,  T.  A  K.  W.  Ry.  Co.  (CCA),  9  Am.  A  Eng.  R.  Cas., 
N.  S.,  582  (operating  express);  Southern  R.  Co.  v.  Carnegie  Steel  Co., 
Limited  (C  C  A.),  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  420  (claims  for  supplies 
furnished);  Santa  Fe  Pac.  R.  Co.  v.  Bossut  (N.  Mex.),  19  Am.  A  Eng. 
R.  Cas.,  N.  S.,  683  (carrier's  lien  on  goods  attached  in  its  warehouse); 
Veatch  v,  American  Loan  A  Trust  Co.  (C  C  A.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  795  (claims  for  personal  injuries);  Little  Rock,  H.  S.  A  T. 
Ry.  Co.  V,  Spencer  (Ark. ),  12  Am.  A  Eng.  R.   Cas.,    N.  S.,  861  (con- 
tractors furnishing  labor  not    laborers  within  statute    giving  lien); 
Grand  Trunk  Ry.  Co.  v.  Cent.  Vt.  R.  Co.  (Vt.),  11  Am.  A  Eng.  R.  Cas., 
N.  S.,  693  (enforceability  at  law  of  lien  upon  gross  earnings  of  railroad); 
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the  issues  in  favor  of  the  plaintiff,  and  we  are  of  the  opinion 
that  the  evidence  supports  the  finding  both  on  the  point  that 
the  action  was  brought  within  one  year  after  the  right  of  ac- 
tion accured  and  nn  the  question  of  whether  the  material  was 
sold  to  the  company  or  to  the  contractor,  Bright.  On  the 
last  point  the  evidence,  we  admit,  is  very  far  from  being  conclu- 
sive, but  the  testimony  of  Bright  shows  beyond  question  that 
this  material  was  used  in  the  construction  of  the  defendant's 
railroad,  and  it  follows  that  plaintiff  has  a  lien  on  the  road 
for  the  price  thereof  whether  it  was  sold  to  the  company  or 
its  contractor.  St.  L.  I.  M.  &  S.  Ry.  Co.  v.  Love  (Ark.)  86  S. 
W.  395. 

On  the  whole  case  we  are  of  the  opinion    that    the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 


ST.  trOUIS.  L  M.  &  S.  RY.  CO.  v.  HBJNRY  &  McNKIL,. 

(Supreme  Court  of  Arkansas,  April  15th,  1905. ) 

[86  S.  E.  Rep.  841.] 

Railroads— Subcontractors — Supplies— Lines. 

One  furnishing'  supplies  to  a  railroad  subcontractor    has   no    lien 
therefor  against  the  railroad. 

Appeal  from  Circuit  Court,  Jefferson  County;  Antocio 
B.  Grace,  Judge. 

Action  by  Henry  &  McNeil  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Reversed. 

B.  S.  Johnson,  for  appellant. 

McCULLOCH,  J.  This  is  a  suit  brought  against  the  rail- 
way company  for  money,  feed  stuff,  and  provisions  furnished 
by  the  plaintiffs  to  one  llyman,  a  contractor  or  subcontractor, 
while  engaged  in  repairing  the  road  bed  of  appellant  The 
court,  on  plaintiffs'  motion,  instructed  the  jury,  in  substance. 

Farrow  v.  Nashville,  etc.,  R.  Co.  (Ala.),  5  Am.  &  Kng-.  R.  <3as.,  N.  S., 
704  (inchoate  interests  and  liens  not  displaced  by  private  conveyance  of 
land  for  right  of  way);  Fidelity  Loan  A  Trust  Co.  v.  Douglas  (Iowa),  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  713  (judgement  for  personal  injuries);  Trust 
Co.  of  North  America  v,  Manhattan  Trust  Co.  (C.  C.  A.),  6  Am.  &.  Eng. 
K.  Cas.,  N.  S.,  220  (landlord's  lien  upon  rolling  stock  of  leased  road): 
Adams  v.  G.  L,  etc.,  R.  Co.  (S.  Dak.),  8  Am.  &  Eng^.  R*  Cas.,  N.  S.,  765 
(liability  of  owner  of  railroad  on  account  of  labor  lien);  Terre  Haute 
A  I.  R.  Co.  V,  Harrison  (C.  C.  A.),  15  Am.  A  Eng.  R.  Cas.,  N.  S.,  272 
(foreclosure);  Penn.  Steel  Co.  v.  (a^org^a  R.  A  Banking-  (3o.  (6a.),  2  Am. 
A  Eng.  R.  Cas.,  N.  8.,  685 ;  Trust  Co.  of  New  York  v.  Hennen  (C.  C.  A.), 
13  Am.  A  Eng.  R.  Cas.,  N.  S.,  409  (judgment  for  injuries  to  property 
preferred  to  mortgage);  Con.  A  Building  Co.  v.  Continental  Trust  Co. 
of  New  York  (C  C.  A.),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  487  (loan  to  pay 
interest  on  mortgage  preferred  over  mortgage);  Rhode  Island  I^ocomo- 
tive  Works  f .  Continental  Trust  Co.  (C.  C.  A.),  21  Am.  A  Eng.  R.  Cam., 
N.  S.,  481  (unsecured  debts). 
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that,  if  Lyman  was  autborized  to  perform  the  work  upon  de- 
fendant's line  of  railroad,  defendant  was  liable  in  tbe  action 
for  tbe  provisions,  etc.,  furnished  by  plaintiffs  to  bim  or  bis 
employees;  and  refused  to  instruct  tbe  jury,  at  defendant's 
request,  tbat  defendant  was  not  liable  for  supplies  furnisbed 
to  Lyman  wbile  be  was  its  employee  witbin  tbe  meaning  of 
tbe  statute.  Tbis  case  falls  witbin  tbe  rule  announced  in  St. 
L.,  I.  M.  &  S.  Ry.  Co.  v.  Love,  86  S.  W.  395  (recently  de- 
cided by  tbis  court),  tbat  no  lien  is  given  by  tbe  statute  for 
supplies  furnisbed  to  tbe  subcontractor. 
Reversed  and  remanded. 


HOLLAND  V.  SEABOARD  AIR  LINK  RY.  CO. 

(Supreme  Court  of  North  Carolina,  Dec.  20,  1904.) 

[49  S.  E.  Rep.  359.1 

Master  and  Servant — Negligence — Injuries— Last  Clear  Chance.* 

A  brakeman,  whose  duty  it  was,  when  his  train  went  onto  a  aiding-, 
to  lock  a  switch  and  to  remain  within  10  feet  of  it,  after  his  train  went 
onto  a  siding  retired  to  the  caboose  ;  and  another  train  ran  into  the 
switch,  which  was  open,  whereby  he  was  killed.  In  an  action  for  the 
death,  it  appeared  that  the  engineer  of  the  approaching  train,  running 
at  a  speed  of  40  miles  per  hour,  could  not  have  seen  the  standing  train 
until  within  70  or  80  yards  of  it,  owing  to  a  curve  at  that  point :  A^ld^ 
that  the  doctrine  of  **last  clear  chance'*  was  not  applicable  as  against 
the  railroad. 
Clark,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Moore  Connty;  Bryan, 
Judge. 

Action  by  M.  H.  Holland,  administrator,  against  the 
Seaboard  Air  Line  Railway  Company.  From  a  judgment 
in  favor  of  plaintifi,  defendant  appeals.     Reversed. 

J.  D.  Shaw,  U.  L.  Spence,  and  Murchison  &  Johnson,  for 
appellant. 
W.  J.  Adams  and  Seawell  &  Mclver,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff's  intestate,  employed 
by  the  defendant  as  rear  brakeman  and  flagman  on  its  extra 
freight  train  No.  578,  going  south,  was  on  duty  when,  on  the 
morning  of  October  18,  1902,  tbe  train  passed  into  the  siding 
over  the  switch  at  Kokingham,  there  to  await  the  passage  of 
other  trains  of  the  defendant.  He  was  acquainted  with  the 
rules  of  the  company,  one  of  which  (rule  J)  reads  as  follows: 
''When  a  train  takes  tbe  side  track  to  be  met  or  passed  by 
another  train,  the  conductor  or  flagman  must  remain  at  the 
switch  used  by  bis  train  to  enter  the  siding,  and  when  the 
train  is  clear  of  tbe  main  line  and  the  switch  is  properly 
set,  he  will  take    a  position   not  less  than    10  feet    from  tbe 

*See  generally  foot-note  appended  to  Carter  v.   Southern   Ry.   Co. 
(N.  Car.),  11  R.  R.  R.  324,34  Am.  &  Eng.  R.  Cas.,  N.  S.,  324. 
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switch  and  give  the  'go  ahead'  signal  to  the  approaching' 
train,  and  must  remain  not  less  than  lo  feet  from  the  switch 
until  the  approaching  train  has  entirely  passed  the  switch. 
No  train  will  pass  the  switch  which  has  been  used  by  the 
train  in  taking  the  siding,  unless  the  'all  right'  signal  is 
given."  The  signal  used  after  dark  must  be  white. 
When  the  train  was  well  on  the  siding,  the  conductor 
went  to  the  railroad  office  on  business,  and  remained  there 
until  the  collision  hereafter  to  be  described  occurred ;  and 
the  intestate  went  back  to  the  switch,  and,  according  to  the 
evidence  of  the  conductor,  changed  it  and  locked  it  to  the 
main  line.  The  intestate  also  had  been  ordered  by  the  con- 
ductor when  they  left  Raleigh  that  morning  to  "always,  when 
he  headed  in  a  switch,  to  change  it  and  lock  it  to  the  main 
line,  and,  in  my  absence,  to  look  out  for  the  safety  of  the 
train."  The  intestate  left  the  switch,  returned  to  the  caboose, 
at  the  northern  end  of  his  train,  entered  it,  and  never  returned 
to  the  switch.  While  train  No.  578  (intestate's)  was  on  the 
siding,  two  trains  of  the  defendant  (38  and  40),  coming  from, 
the  south  and  going  north,  passed  along  the  main  line  in 
safety.  Afterwards,  probably  20  or  30  minutes,  train  No. 
33,  a  fast  passenger  train,  with  engine  and  several  heavy 
coaches,  coming  from  the  north  and  going  to  the  south,  with- 
the  right  of  way,  and  at  a  speed  of  40  miles  an  hour,  ran  into 
the  switch  which  the  intestate  ought  to  have  closed  and 
guarded,  under  the  rules  of  the  company  and  the  instructions 
of  the  conductor,  and  collided  with  the  caboose  on  train  578, 
and  killed  H.  L.  Holland,  the  plaintiff's  intestate. 

On  the  question  of  negligence  the  usual  three  issues 
were  submitted  to  the  jury,  which,  with  their  responses,  are 
as  follows:  'Ki)  Was  the  death  of  Holland  caused  by  the 
negligence  of  the  defendant,  as  alleged  in  the  the  complaint.^ 
Yes.  (2)  Did  Holland  by  his  own  negligence  contribute  to 
his  death?  No.  (3)  Notwithstanding  the  contributory  negli- 
gence of  Holland,  could  the  defendant,  by  the  exercise  of 
ordinary  care,  have  prevented  his  death?    Yes." 

At  the  request  of  the  plaintiff,  his  honor  instructed  the  jury 
as  follows:  "If  the  jury  should  find  from  the  evidence  that 
the  plaintiff's  intestate  was  an  employee  upon  the  defend- 
ant's train  and  was  killed  in  the  collision  of  the  defendant's 
trains  in  the  daytime,  there  is  a  presumption  of  negligence 
upon  the  part  of  the  defendant,  and  in  that  case  the  burden 
18  thrown  upon  the  defendant  to  disprove  negligence  on  its 
part."  We  think  there  was  error  in  giving  that  instruction. 
So  far  as  passengers  are  concerned,  injuries  suffered  by  them 
from  contact  with  anything  under  the  control  and  direction  of 
the  carrier,  or  which  the  carrier  ought  to  have  taken  precau- 
tions against,  or  from  the  want  or  absence  of  anything  which 
the  carrier  ought  to  have  furnished,  is  sufficient  to  put  him 
to  his  proof  to  show  that  he  was  not  negligent;  and  therefore, 
upon  that  principle,  a  prima  facie  case  of  negligence  is  made 
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out  against  a  carrier  upoQ  the  mere  fact  of  a  collision  between 
trains.  2  Shear.  &  Red.  §  516.  In  sacb  a  case  the  maxim 
res  ipsa  loqaitar  applies.  The  affair  speaks  for  itself.  And 
it  must  be  that  the  same  rule  applies  as  to  employees  of  a 
carrier.  In  sachcase  neither  the  passenger  nor  the  employee 
has  anything  to  do  with  the  management  or  control  or  with 
the  schedule  of  the  trains.  But  in  the  case  before  us  it  can- 
not be  said  that  the  maxim  res  ipsa  loquitur  applies.  One 
of  the  trains  was  on  a  side  track*  and  had  been  there  for 
some  little  time.  Who  was  at  fault  because  of  the  collision — 
whether  the  defendant,  through  its  engineer  of  train  33,  or 
the  intestate  whose  duty  it  was  to  guard  the  switch  against 
train  33 — was  a  matter  not  explained  by  the  collision  itself, 
but  dependent  entirely  upon  the  circumstances  attendant  upon 
the  collision,  to  be  shown  by  the  evidence.  And  there  was 
evidence,  outside  of  the  rules  under  which  he  was  doing 
service,  going  to  show  that  the  intestate  was  negligent.  It 
would  be  a  strange  rule  of  law,  if,  under  such  conditions,  a 
presumption  of  negligence  on  the  part  of  the  carrier,  the 
defendant,  should  arise  upon  proof  of  the  collision. 

There  was  another  error  in  the  failure  of  his  honor  to  give 
to  the  jury  a  special  instruction,  asked  by  the  defendant,  in 
the  following  words:  ''If  you  answer  the  first  issue^'No,' 
yoa  need  not  answer  the  other  issues.  That,  if  you  answer 
the  first  issue  'Yes'  then,  under  all  the  evidence,  you  will 
answer  the  second  issue 'Yes,' and  the  third  issue 'No.'" 
There  was  exception  made  by  the  defendant  for  the  failure  to 
give  each  of  these  instructions.  We  think  each  of  them 
should  have  been  given.  Rule  J  of  the  company,  which  we 
have  quoted  in  full,  and  of  which  the  intestate  had  full  notice, 
required  him  not  only  when  his  train  went  in  on  the  siding 
to  change  the  switch,  but  it  also  required  him  to  take  his 
position  at  the  switch,  and  remain  not  less  than  10  feet  from 
it  until  the  approaching  train  had  entirely  passed  the  switch. 
The  whole  of  the  evidence  tended  to  show  that  he  left  the 
switch,  and  went  into  the  caboose,  and  was  killed  in  it; 
having  never  returned  to  the  switch.  There  is  no  dispute 
about  the  truth  of  that  evidence,  and  but  one  conclusion 
can  be  drawn  from  it,  in  reason.  Hinshaw  v.  Railroad,  118 
N.  C.  1047,  24  S.  E.  426;  Neal  v.  Railroad,  112  N.  C.  841,  17 
S.  E.  538.  He  neglected  a  duty  to  stand  by  and  guard  that 
switch,  and  the  court  should  have  instructed  the  jury  to  an- 
swer the  second  issue  "Yes."  It  was  a  question  of  law,  upon 
all  the  evidence.  The  jury  answered  the  second  issue  "No," 
notwithstanding  all  the  evidence  tended  to  show  that  he 
did,  and  it  is  probable  that  the  jury  answered  that  issue  as 
they  did  because  of  an  erroneous  instruction  from  the  judge 
on  that  point.  The  followinsr  is  that  instruction:  "If  the 
jury  find  from  the  evidence,  under  the  rules  of  the  company, 
that  Holland,  the  intestate,  was  required  to  throw  the  switch 
to  the  main  line,  lock  it,  remain  at  or  near  it,  and  failed  to 
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do  80,  and  that  by  reason  of  such  failure  be  was  killed,  and 
tbat  sucb  failure  was  tbe  proximate  [italics  ours]  cause  of 
deaib,  tben  he  is  guilty  of  coutributory  negligence,  and  tbe 
jury  sbould  answer  tbe  second  issue  'Yes.'  "  In  actions  for 
negligence,  wbere  tbe  tbree  issues  are  submitted,  tbe  matter 
of  proximate  cause  cannot  be  considered  by  tbe  jury  on  tbe 
second  issue.     Dunn  v.  Railroad,  126  N.  C.  343,  35  S.  E.  606. 

We  tbink,  too,  tbe  jury  sbould  bave  been  instructed  to 
answer  tbe  tbird  issue ''No."  Tbere  was  evidence  tending 
to  sbow  tbat,  because  of  a  sbarp  curve  in  tbe  railroad  track 
just  before  reaching  tbe  switch  from  the  direction  of  Hamlet, 
the  engineer  of  train  33  was  prevented  from  seeing  tbe  switch 
signal  at  a  greater  distance  than  70  or  80  yards — a  distance 
too  short  in  which  to  stop  his  train  if  be  bad  discovered  tbe 
danger  signal  at  the  switch;  and  tbe  plaintifi  contends  tbat 
tbat  faulty  construction  of  tbe  track,  taken  in  connection 
with  the  location  of  the  switch,  was  a  continuing  negligence 
on  the  part  of  the  defendant,  and  that,  even  though  tbe 
plaintifl  might  bave  been  negligent  in  leaving  tbe  switch^  yet 
tbe  defendant,  because  of  its  continuing  negligence,  bad  tbe 
"last  clear  chance"  to  prevent  tbe  injury.  We  are  not  of  tbat 
opinion.  We  tbink  that  tbe  proximate  cause  of  tbe  injury 
was  tbe  failure  to  stand  by  and  guard  tbat  switch;  to  stand 
tbere  and  see  that  it  was  locked  to  the  main  line;  to  see  tbat 
it  was  kept  locked  to  tbe  main  line  until  tbe  very  moment 
tbe  engine  of  train  33  reached  it;  to  stand  tbere  and  see  that 
no  other  person  interferred  with  it.  If  be  bad  stood  tbere 
and  discharged  his  duty,  as  the  rules  of  tbe  company  and  the 
instructions  of  tbe  conductor  required  him  to  do,  be  could 
bave  prevented  tbe  accident,  even  though  tbe  engineer  bad 
failed  to  observe,  or  could  not  bave  observed  because  of  a 
defect  in  tbe  construction  of  tbe  track,  the  signal  at  tbe 
switch  in  time  to  have  stopped  bis  train   before  reaching  it. 

New  trial. 


SWARTZ  V.  GREAT  NORTHERN  RY.  CO. 

(Supreme  Court  of  Minnesota,  Nov.  25, 1904.) 

[101  N.  W.  Rep.  504.] 

It  was  the  duty  and  custom  of  firemen  when  firing  locomotive  eng^ines 
to  cull  out  and  throw  upon  the  right  of  way  stones  and  other  useless 
material.  In  an  action  by  a  section  man  for  damages  on  account  of  in- 
juries received  by  a  stone .  hurled  from  a  passings  engine  by  a  fireman 
while  engaged  in  sorting  coal,  held : 

Injury   to    Sectionman— Negligence— Fireman    Throwing  Out    Waste 
Matter. 

That  the  facts  set  forth  in  the  complaint  with  respect  to  the  custom 
of  sorting*  and  disposing  of  the  waste  matter  constitutes  actionable 
neg'ligence  on  part  of  the  railway  company. 
Railroad  Work— Fireman  Throwing  Out  Waste  Matter.* 

That  such  act  of  sorting  and   discarding  waste  material  by  the  fire- 

*See  foot-note  appended  to  Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  12 
R.  R.  R.  31,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  31. 
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men  while  eng'ag'ed  in  feeding:  their  eng^ines  is  work  in  connection  with 
the  operation  of  the  raUroad,  and  the  attendant  risk  or  hazard  is  one 
peculiar  to  such  operation. 

Injury  to  Section  man— Fireman  Throwing  Out  Waste  Matter— Fellow 
Servants— Contributory  Negligence. 

A  sectionman,  while  engag^ed  in  the  care  of  a  railway  track  and  rigfht 
of  way,  was  a  fellow  servant  with  those  in  chargce  of  a  passing*  train» 
and  under  the  circumstances  pleaded  he  was  not  guilty  of  contributory 
negligence,  and  did  not  assume  the  risk  arising  from  the  practice  of 
throwing  out  the  discarded  material. 

The  complaint  construed,  and  held  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Olin  B. 
Lewis.  Judge. 

Action  by  Nicholas  Swartz  against  the  Great  Northern 
Railway  Company.  Demurrer  to  complaint  overruled,  and 
defendant  appeals.     Affirmed. 

M.  L.  Countryman,  for  appellant. 

Dodge,  McElwee  &  Dodge  and  A.  A.  Andrews,  for  re- 
spondent. 

LEWIS,  J.  The  essential  facts  set  forth  in  the  complaint 
are  that  respondent  had  been  in  the  employ  of  appellant  com- 
pany as  a  section  foreman  for  about  four  years;  that  there 
was  a  railroad  yard  and  side  track  in  the  vicinity  of  the  vil- 
lage of  Clontarf,  Minn.,  where  respondent  was  working  at 
inspecting  and  repairing  appellant's  roadbed  and  tracks,  and 
that  it  was  his  duty  also  to  remove  therefrom  and  from  the 
right  of  way  all  grass,  weeds,  and  combustible  matter;  that  ap- 
pellant used  a  cheap  and  inferior  quality  of  coal  in  its  locomo- 
tives, containing  large  quantities  of  slate  and  stone,  which  it 
was  necessary  for  the  fireman  engaged  in  operating  the  en- 
gines to  sort  out;  that  it  required  special  skill  and  care  on 
the  part  of  the  fireman,  while  his  engine  was  running,  to 
properly  sort  the  coal  and  remove  the  slate  acd  stone  from 
the  tender  to  the  right  of  way  in  such  manner  as  not  to  en- 
danger the  lives  of  the  sectionmen  who  were  constantly  at 
work  along  the  track,  roadbed,  and  right  of  way;  that  August 
28,  1903,  one  of  appellant's  locomotives  was  operated  by  its 
engineer  and  a  student  fireman,  who  was  known  to  be  incom- 
petent and  wholly  ignorant  of  his  duties,  including  the  sort- 
ing of  the  coal  and  the  removal  of  the  slate  and  stone  to  the 
right  of  way  while  the  engine  was  in  motion;  that  on  that 
day,  while  respondent  was  in  the  performance  of  his  duties 
at  the  side  track  and  in  the  yard  near  the  station  of  Clontarf, 
he  saw  the  approaching  engine,  and  stepped  aside  some  iS 
feet  from  the  track  to  a  place  of  safety;  that  the  student 
fireman  so  negligently  and  carelessly  performed  his  duty  of 
sorting  and  throwing  away  the  slate  and  stone  that  one 
piece,  weighing  about  10  pounds,  was  by  him  thrown  against 
respondent,  causing  serious  injuries.  It  is  further  alleged  that 
respondent  had  no  knowledge  of  the  presence  of  such  student 
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fireman,  and  that  the  injuries  were  caused  without  any  neg- 
ligence on  his  part.  This  complaint  was  demurred  to  upon 
the  ground  that  it  did  not  set  forth  facts  sufficient  to  constitute 
a  cause  of  action.  Objection  to  the  complaint  is  based  upon 
three  grounds:  That  no  negligent  act  is  pleaded;  that 
the  injuries  did  not  arise  out  of  those  hazards  peculiar  to  the 
operation  of  a  railroad,  so  as  to  make  appellant  liable  for  the 
acts  of  a  fellow  servant,  under  section  2701,  Gen.  St.  1894; 
that  respondent  was  guilty  of  contributory  negligence,  or  as- 
sumed the  risk. 

1.  What  kind  of  coal  should  be  used  in  its  locomotives, 
and,  if  an  inferior  quality  was  selected,  whether  the  same 
should  be  sorted  while  being  loaded  into  the  tenders  or  by 
the  fireman  while  feeding  the  engines,  were  matters  entirely 
within  appellant's  right  to  determine.  If,  as  a  matter  of 
economy  or  expediency,  the  latter  method  was  adopted,  it 
follows  that  appellant  was  obliged  to  use  a  reasonable  degree 
of  care  in  getting  rid  of  the  slate  and  stone  culled  from  the 
coal,  if  it  was  necessary  to  deposit  the  same  upon  the  right 
of  way.  It  needs  no  argument  to  show  that  the  act  of  burling 
pieces  of  slate  or  stone  weighing  10  pounds  from  an  engine 
in  motion,  so  that  they  land  a  distance  of  18  feet,  may  be 
attended  with  serious  consequences  to  persons  upon  the  right 
of  way.  It  is  also  apparent  that  the  act  of  separating  and 
throwing  away  debris  could  be  done  in  a  careful  manner,  so 
that  it  would  fall  upon  the  right  of  way  not  so  far  distant 
as  likely  to  come  in  contact  with,  people  in  the  vicinity  of 
passing  trains.  Negligence  in  this  respect  on  the  part  of 
appellant  and  its  employees  is  not  excused  because  it  was 
not  alleged  that  it  was  the  duty  of  the  fireman  to  be  on  the 
lookout  for  sectionmen  and  give  them  warning.  Under  the 
general  allegations  of  the  complaint  that  it  was  the  practice 
to  dispose  of  refuse  matter  in  this  manner,  the  company  was 
required  to  anticipate  that  other  persons  rightfully  upon 
the  right  of  way  might  be  in  a  hazardous  position  if  the  work 
was  not  done  in  a  reasonably  careful  manner.  The  complaint 
charges  a  negligent  act  on  the  part  of  appellant  in  disposing 
of  the  debris. 

2.  The  act  of  sorting  coal  and  throwing  away  the  waste 
may  or  may  not  be  a  risk  or  hazard  peculiar  to  the  operation 
of  a  railroad.  That  would  depend  entirely  upon  the  circum- 
stances. While  working  upon  the  roadbed  as  a  sectionman, 
respondent  was  a  fellow  servant  with  those  engaged  in  run- 
ning the  train.  The  safety  of  each  depends  naturally  upon 
the  conduct  of  the  other,  and  the  work  of  both  is  peculiar  to 
the  railroad  service.  Smith  v.  St.  Paul  &  Duluth  Ry.  Co.,  44 
Minn.  17,  46  N.  W.  149;  Neal  v.  N.  P.  Ry.  Co.,  57  Minn. 
S^St  59  N.  W.  312.  In  Weisel  v.  Eastern  Ry.  Co.,  79  Minn. 
24s,  82  N.  W.  576,  relied  upon  by  appellant,  the  locomotive 
bad  been  run  upon  a  side  track,  and  was  standing  perfectly 
still,  and  it  was    stated  in  the  opinion  that  under  those  cir- 
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cnmstances  the  danger  of  the  contents  of  the  tender  being 
dislodged  and  falling  was  not  at  all  different,  or  in  any 
respect  greater,  than  would  exist  from  a  stationary  coal  bin 
not  connected  with  the  railroad.  However,  there  is  a  vast 
difference  between  the  circumstances  set  forth  in  the  Weisel 
Case  and  those  now  under  consideration.  The  act  of  separat- 
ing and  discarding  the  waste  matter  from  the  coal  upon  the 
right  of  way  while  supplying  the  engine  with  fuel  was  just  as 
much  a  part  of  the  operation  of  the  railroad  with  respect  to 
risk  and  hazard  arising  therefrom  to  other  employees  as  was 
the  work  of  the  sectionman  in  taking  up  rails  and  putting  in 
new  ties  in  Blomquist  v.  G.  N.  Ry.  Co.,  65  Minn.  69,  67  N.  W. 
804,  or  as  the  work  of  clearing  away  a  railway  wreck,  as 
held  in  Kreuzer  v.  G.  N.  Ry.  Co.,  83  Minn.  385.  86  N.  W. 
413.  These  cases  are  clearly  distinguishable  from  Johnson  v. 
St.  P.  &  D.  Ry.  Co.,  43  Minn.  222,  45  N.  W.  156,  8  L.  R. 
A.  419,  La  Vallee  v.  St.  P.  M.  &  M.  Ry.  Co.,  40  Minn.  249, 
41  N.  W.  974,  and  Pearson  v.  C,  M.  &  St.  P.  Ry.  Co.,  47 
Minn.  9,  49  N-  W-  302. 

3.  It  sufficiently  appears  from  the  complaint  that  respondent 
knew  it  was  the  practice  of  appellant  company  to  sort  stones 
and  slate  from  the  coal  while  the  engines  were  operated,  and 
his  conduct  upon  the  question  of  contributory  negligence  or 
assumption  of  risk  must  be  considered  with  reference  to  that 
fact.  It  is  alleged  that  respondent  stepped  to  one  side  to 
a  place  of  safety,  and,  conceding  that  this  is  a  conclusion, 
rather  than  a  statement  of  fact,  yet  it  appears  that  the  dis- 
tance was  18  feet;,  and  in  the  exercise  of  his  duties  as  a  sec- 
tionman in  that  vicinity,  based  upon  previous  observation  as 
to  the  manner  of  throwing  out  refuse  matter  on  the  right  of 
way,  it  may  reasonably  be  inferred  that  in  removing  himself 
to  a  distance  of  18  feet  from  the  engine  he  was  not  guilty  of 
contributory  negligence.  His  conduct  must  be  judged  by  the 
nature  of  the  danger,  and  the  degree  of  care  required  of  him 
was  no  more  than  was  commensurate  with  the  risk. 

We  are  inclined  to  agree  with  appellant  that  the  complaint 
was  not  drawn  with  a  view  of  setting  forth  as  an  independent 
ground  of  negligence  that  the  fireman  engaged  in  separating 
the  coal  was  incompetent  to  perform  bis  duties  as  such. 
The  assertions  with  respect  to  the  inexperience  and  incompe- 
tency of  the  fireman  appear  to  have  been  introduced  for  the 
purpose  of  laying  stress  upon  the  fact  that  on  the  occasion 
referred  to  the  refuse  matter  was  hurled  in  a  reckless  man- 
ner to  a  distance  from  the  engine  not  reasonably  to  be  an- 
ticipated by  respondent.  On  this  charge  of  negligence  we 
hold  the  complaint  insufficient. 

Order  affirmed. 
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McDANIEL  V.  CHARLESTON  A  W.  C.  R.  Co. 
(Supreme  Court  of  South  Carolina,  Nov.  9, 1904.) 

[49  S.  E.  Rep.  2.] 

Injury  to  Employee — Fellow  Servant.* 

A  roadxnaster  who  has  control  of  the  wrecking  train  while  at  work 
and  attends  all  wrecks  on  his  division  is  a  fellow  servant  with  the  con- 
ductor of  the  train,  and  cannot  recover  of  the  railroad  company,  where, 
after  the  train  was  divided  by  an  agreement  between  him  and  the  con- 
ductor, the  engineer  of  the  wrecking  train  struck  the  detached  car  on 
which  the  roadmaster  was  standing  in  moving  a  part  of  the  train  under 
the  direction  of  the  conductor. 

Gary,  A.  J.,  dissenting. 

Appeal  from  CommoQ  Pleas  Circuit  Court  of  Laurens 
County;  Townsend,  Judge. 

Action  by  S.  G.  McDaniel  against  the  Charleston  &  West- 
ern Carolina  Railroad  Company.  From  order  of  nonsuit* 
plaintiff  appeals.     Affirmed. 

N.  B.  Dial,  S.  J.  Simpson,  and  Simpson  &  Cooper,  for 
appellant. 

WOODS,  J.  This  action  for  damages  rested  on  evidence 
to  this  effect:  While  plaintiff  was  engaged  as  roadmaster  io 
clearing  a  wreck  from  defendant's  roadway,  the  other  por- 
tion of  the  work  train  ran  against  the  detached  flat  car  on 
which  he  was  standing  with  such  violence  that  he  was  thrown 
from  the  car  and  injured.  The  work  train  was  operated  by 
a  conductor  and  engineer.  Plaintiff,  as  roadmaster,  worked 
under  the  direction  of  the  engineer  of  the  railroad,  and  the 
condutor  of  the  work  train  ran  his  train  under  orders^  of  the 
trainmaster;  but  the  plaintiff  was  familiar  with  the  rules  of 
the  railroad  company,  which  required  him  ''to  attend  in 
person  all  accidents"  on  his  division,  and  provided  that  '^con- 
ductors and  engineers  of  work  trains  will  receive  instructions 
from  the  roadmaster  in  regard  to  work  to  be  done  by  their 
train."  On  this  occasion  plaintiff  was  actually  left  by  a 
superior  officer  in  charge  of  the  entire  work  of  removing  the 
wreck.  Subsequently  he  and  the  conductor  of  the  work  train, 
of  their  own  motion,  agreed  on  a  division  of  the  work,  and  in 
pursuance  of  the  agreement  the  work  train  was  parted  so  that 
each  should  have  some  of  the  cars.  The  locomotive  was 
attached  to  the  cars  the  conductor  was  using.  The  accident 
occurred  from  these  cars  being  moved  violently  without 
warning  against  the  car  which  the  plaintiff  was  using  and  on 
which  he  was  standing.  The  circuit  judge  ordered  a  nonsuit 
on  the  ground  that,  if  the  injury  was  due  to  negligence,  it 
was  the  negligence  of  a  fellow  servant. 

The  plaintiff's  exceptions,  as  we  understand,  really  involve 
three  propositions  which   he  undertakes  to  sustain:     First. 

•See  foot-note  appended  to  Pennsylvania  Co.  v.  Fishack  (C.  C.  A.),  9 
R.  R.  R.  85,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  85. 
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The  condactor  operating  the  train  was  the  superior  of 
the  roadmaster  in  the  conduct  o{  the  work,  and  had  a 
right  to  direct  or  control  his  services.  There  is  no  evi- 
dence to  sustain  this  statement;  on  the  contrary,  the 
plaintiff  positively  confutes  it.  Second.  The  plaintiff 
and  the  conductor  and  engineer  were  engaged  in  different 
departments  of  labor.  In  the  mere  running  of  the  work  train 
from  place  to  place,  doubtless,  to  avoid  interference  with 
other  trains,  the  conductor  received  orders  from  the  train- 
master; but  when  actually  at  work  the  rules  placed  the  con- 
ductor and  crew  under  the  direction  of  the  roadmaster,  and 
in  bis  department  of  labor.  Third.  The  plaintiff  and  the 
conductor  and  engineer  were  engaged  about  a  different  piece 
of  work.  Obviously,  removing  different  pieces  of  the  wreck 
did  not  constitute  being  engaged  about  different  pieces  of 
work,  within  the  meaning  of  section  i;,  art.  9,  of  the  Consti- 
tution. The  common  enterprise — the  piece  of  work — was 
the  removal  of  the  wreck.  The  engine  and  cars  were  instru- 
mentalities provided  for  the  purpose,  to  be  used  by  the  con- 
ductor and  engineer,  under  the  plaintiff  as  their  superior,  just 
as  jackscrews  and  shovels  were  to  be  used  by  others;  and  the 
negligent  moving  of  the  train  stands  on  the  same  footing  as 
would  the  negligent  placing  of  a  jackscrew.  But  aside  from 
the  rules  of  the  company  and  the  other  evidence  indicating 
that  the  plaintiff  and  conductor  and  engineer  were  engaged 
as  fellow  servants  about  the  same  piece  of  work,  the  plainliff 
testified  that  he  voluntarily  agreed  with  the  conductor  as  to 
what  part  of  the  wreckage  each  should  remove,  and  the  acci- 
dent occurred  while  they  were  working  about  the  common 
enterprise  as  fellow  servants  in  conjunction  with  each  other 
in  pursuance  of  the  agreement.  Of  the  many  cases  on  the 
subject  it  is  only  necessary  to  refer  to  Wilson  v.  Railway  Co., 
SI  S.  C.  79,  28  S.  E.  91,  and  Koon  v.  Railway  Co.,  69  S.  C. 
loi,  48  S.  E.  86. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


VIRGINIA  &  S.  W.  KY.  CO.  v.  BAILEY. 

(Supreme  Court  of  Appeals  of  Virginia,  Nov.  23, 1904.) 

[40  S.  E.  Rep.  33.] 

Harmless  Error. 

In  an  action  for  injuries,  error  in  overruling*  an  objection  to  an  answer 
was  not  prejudicial  where  the  witness  was  afterwards  permitted  to 
testify  to  the  same  fact  without  objection. 

Injury  to  Fireman— Coupling  Care — Sudden  Jar — Duty  of  Conductor  to 
instruct — Inetructions—  Error  Cured. 
In  an  action  for  injuries  to  a  railroad  fireman,  refusal  to  permit 
defendant  to  prove  that  it  was  not  the  duty  of  a  conductor  to  give  his 
brakeman  any  detailed  instructions  to  go  to  the  end  of  the  cars  to  which 
a  coupling  was  to  be  made  was  cured  by  an  instruction  that  the  con- 
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ductor  was  entitled  to  presume  that  his  brakeman  was  acquainted  with 
the  customary  method  of  performing  his  duties,  and  that  it  was  not  the 
conductor's  duty  to  give  the  brakeman  special  instructions  with  refer- 
ence thereto. 

Same — Same — Same — Duty  of  Conductor — Evidence. 

Where,  in  an  action  for  injuries  to  a  railroad  fireman,  the  negligence 
charged  with  reference  to  the  conductor  consisted  in  his  permitting  the 
engine  to  approach  cars  to  which  coupling  was  to  be  made  at  a  danger- 
ous speed,  and  that  it  was  his  duty  to  have  such  knowledge  of  their 
situation  as  would  have  enabled  him  to  make  the  coupling  with  safety, 
a  question  asked  of  a  witness  as  to  whether  it  would  not  be  the  duty  of 
the  conductor  *'to  know  the  exact  spot  at  which  the  cars  had  been  left 
to  which  he  was  going  back  to  couple"  was  properly  disallowed. 

Personal  Injuries — Damages — Life  Tables.* 

Where  damages  were  claimed  for  permanent  injuries  sustained,  mor- 
talitv  tables  were  admissible  to  show  plaintiff's  expectancy. 

Same — Same — Same — Negligence  of  Fellow  Servant  and  Vice  Principal 
— Instructions. 
In  an  action  for  injuries  to  a  fireman  by  being  thrown  from  his  en- 
gine by  the  impact  in  making  a  coupling,  it  was  proper  to  modify  an 
iastruction  that,  if  it  was  the  duty  of  the  brakeman  to  go  with  his  lan- 
tern to  the  end  of  the  car  to  which  the  engine  was  about  to  couple,  and 
that  he  failed  to  go  to  the  end  of  the  car.  and  that  the  accident  to  plain- 
tiff resulted  **solely"  from  such  failure  of  the  brakeman,  the  jury  should 
find  for  the  defendant,  was  properly  modified  by  the  insertion  of  the 
word  quoted,  where  it  was  also  claimed,  and  the  evidence  tended  to 
prove,  negligence  on  the  part  of  the  conductor  of  the  train  as  the  proxi- 
mate cause  of  the  injury  ;  the  latter  being  a  vice  principal  as  to  the  fire- 
man, and  not  his  fellow  servant,  as  was  the  brakeman. 

Same — Concurring  Negligence  of  Fellow  Servant  and  Vice  Principal — 

Liability.f 
Where  the  negligence  of  the  conductor  of  a  freight  train,  who  stood 
in  the  relation  of  a  vice  principal  to  the  fireman,  in  connection  with  the 
negligence  of  a  brakeman,  who  was  the  fireman's  fellow  servant,  caused 
the  latter's  injury,  the  railroad  was  liable  therefor  as  though  it  alone 
was  blamable. 

Same—Same — Same. 

In  an  action  for  injuries  to  a  fireman  by  being  thrown  from  his  cab 
by  an  impact  In  coupling  cars,  an  instruction  that,  if  it  was  the  con- 
ductor's duty  to  know  the  location  of  the  cars  he  was  about  to  couple  to, 
and  he  did  not  know  such  location,  yet  if,  under  the  circumstances,  the 
conductor  believed,  and  was  entitled  to  believe,  that  the  brakeman 
would  be  with  his  lantern  at  the  end  of  the  car  to  which  it  was  expected 
to  couple,  aud,  if  the  brakeman  had  been  there,  the  accident  would  not 
have  happened,  plaintiff  could  not  recover,  was  properly  refused,  as 
predicated  on  the  concurring  negligence  of  the  conductor,  a  vice  prin- 
cipal, and  of  the  brakeman,  a  fellow  servant. 

Sufficiency  of  Evidence. 

In  an  action  for  injuries  to  a  fireman  by  being  thrown   from  his  car 
by  the  impact  in  coupling  cars,  evidence  held  to  sustain  a  verdict  for 
plaintiff. 

Appeal. 

An  objection  that  the  declaration  in  an  action  for  injuries  to  a  serv- 
ant was  insufficient  to  support  a  judgment  for  plaintiff  on  the  ground 
that  the  allegations  of  negligence  were  not  sufficiently  specific  cannot 
be  made  for  the  first  time  on  appeal. 

*See  foot-note  appended  to  Philip  v,  Heraty  (Mich.),  12  R.  R.  R.  39, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  39. 

fSee  foot-note  appended  to  Hicks  v.  Southern  Pac.  Co.  (Utah),  12  R. 
R.  R.  332,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  332. 
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Error  to  Corporation  Coart  of  Bristol. 

Action  by  D.  H.  Bailey  against  the  Virginia  &  Southwest- 
ern Railway  Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  brings  error.     Affirmed. 

The  instructions  referred  to  in  the  opinion  as  given  are  as 
follows: 

On  the  part  of  plaintiff:  ''(0  The  court  instructs  the  jury 
that  when  a  person  enters  the  employ  of  a  railroad  company 
as  fireman  be  only  assumes  the  ordinary  and  usual  risks  that 
are  incident  to  such  employment. 

'^2)  The  court  further  instructs  the  jury  that  the  con- 
ductor in  charge  of  the  train  upon  which  plaintiff  was  at  the 
time  he  was  injured  was  a  superior  officer.  Therefore  all 
other  employees  on  said  train  were  subject  to  his  orders. 

''(3)  The  court  instructs  the  jury  that,  if  they  should  find 
for  the  plaintiff,  they  may,  in  estimating  damages,  take 
into  consideration  the  following:  The  physical  and  mental 
suffering  of  plaintiff  received  from  his  injury,  his  loss  of 
wages  for  the  time  during  which  he  was  prevented  by  said 
injuries  from  working,  proper  compensation  for  his  being 
unable  because  of  said  injuries  to  follow  such  a  calling  or 
business  as  he  could  otherwise  have  followed,  and  for 
moneys  expended  by  plaintiff  or  for  which  he  is  obligated 
or  indebted  for  medical  and  surgical  attention,  medicines, 
nursing,  etc. 

"(4)  The  court  further  instructs  the  jury  that  if  they  find  for 
the  plaintiff  they  may,  in  estimating  his  damages,  if  they 
believe  his  injuries  permanent,  also  take  into  consideration 
the  plaintiff's  probable  duration  of  life,  and  to  show  this 
they  may  take  into  consideration  the  standard  mortality 
tables  as  showing  the  probable  duration  of  plaintiff's  Hfe  under 
all  the  proof  in  this  case,  and  they  may  also  consider  the  fact 
that  plaintiff  is  engaged  in  railroad  service,  a  more  hazardous 
occupation  than  ordinary  vocations  of  life. 

''($)  The  court  instructs  the  jury  that  the  plaintiff  had  a 
right  to  presume  that  the  conductor  of  defendant  company 
would  discharge  his  duties  in  a  careful  manner,  and  in  the 
usual  and  ordinary  way." 

On  the  part  of  defendant  the  court  gave  the  following  in- 
structions: 

'Ki)  The  court  instructs  the  jury  that  negligence  on  the 
part  of  the  defendant  cannot  be  presumed  in  this  case;  that 
it  must  be  shown  by  the  plaintiff  by  preponderance  of  testi- 
mony, otherwise  the  plaintiff  cannot  recover. 

"(2)  A  servant  entering  the  employment  of  a  master  as- 
sumes such  risks  as  are  ordinarily  incident  to  the  employ- 
ment from  causes  open  and  obvious,  the  dangerous  character 
of  which  he  has  had  the  opportunity  to  observe;  and  he 
must  exercise  reasonable  care  and  caution  for  his  own  safety 
while  engaged  in  the  master's  service. 
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''(3)  The  coart  instracts  the  jary  that  the  bardeo  of  prov- 
ing negligence  is  apon  the  plaintifi,  and  that  negligence  oaast 
be  proved  by  affirmative  evidence,  which  mast  show  more 
than  a  probability  of  a  negligent  act;  that  a  verdict  cannot 
be  found  upon  a  mere  conjecture;  and  that  there  must  be 
affirmative  and  preponderating  proof  that  the  injury  here 
sued  for  would  not  have  occurred  except  for  the  negligent 
breach  of  some  duty  which  the  defendant  owed  to  the  plain- 
tiff. 

''(4)  The  court  instructs  the  jury  that  if  they  should  believe 
from  the  evidence  that  the  injury  complained  of  resulted  to 
the  plaintiff  as  a  mere  accident  resulting  from  a  misunder- 
standing of  signal  lights,  and  not  resulting  from  negligence 
or  fault  on  the  part  of  the  defendant  or  its  conductor,  they 
must  find  for  the  defendant,  and  this  although  they  may  be- 
lieve the  plaintiff  also  was  free  from  fault. 

''(5)  (As  modified.)  The  court  instructs  the  }ury  that  if 
they  believe  from  the  evidence  that  it  was  the  duty  of  W.  B. 
Campbell,  the  brakeman,  under  the  circumstances  in  his  case, 
to  have  gone  with  his  lantern  to  the  end  of  the  car  to  which 
the  engine  was  going  to  couple,  and  that  he  failed  to  go  to 
the  end  of  said  car,  and  that  the  accident  to  plaintiff  re- 
sulted 'solely*  from  such  failure  of  said  brakeman  to  perform 
such  duty,  they  will  find  for  the    defendant. 

''And  so,  likewise,  if  they  believe  from  the  evidence  that 
said  brakeman  could  have  prevented  said  accident  by  giving 
a  signal  to  the  approaching  train  to  slow  down  or  stop,  and 
that,  under  the  circumstances  in  this  case,  it  was  his  daty 
to  have  given  such  signal,  and  that  he  failed  to  give  sach 
signal,  and  that  the  accident  complained  of  was  'solely' 
the    result  of  such  failure,  they  will  find  for  the  defendant. 

"(6)  The  jury  are  further  instructed  that  the  conductor  in 
this  case  had  the  right  to  presume  that  his  brakeman  Camp- 
bell was  acquainted  with  the  usual  and  customary  method  of 
performing  his  duties,  and  it  was  not  the  duty  of  said  con- 
ductor to  give  him  special  instructions  with  reference  thereto. 

"(7)  The  court  further  instructs  the  jury  that,  although 
they  may  believe  from  the  evidence  that  the  defendant  was 
guilty  of  negligence,  yet  if  they  believe  from  the  evidence 
that  the  plaintiff  was  also  guilty  of  negligence,  and  that,  but 
for  the  negligence  of  the  latter,  the  accident  would  probably 
not  have  occurred,  they  will  find  for  the  defendant." 
'   The  court,  on  its  own  motion,  charged: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  in  attempting  to  make  the  coupling  at  the  time 
of  the  accident  the  engine  approached  and  struck  the  cars 
at  a  greater  rate  of  speed  than  reasonably  safe  and  proper, 
and  that  by  reason  thereof  the  plaintiff,  without  fault  on  his 
part,  was  thrown  from  his  place  and  injured,  and  they  shall 
further  believe  the  accident  was  caused  by  the  negligence  of 
Conduc: or  Brown,  or  by  the  concurrent  negligence  of  Con- 
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doctor  Brown  and  Brakeman  Campbell,  tbey  shall  find  for 
the  plaintiff;  and,  on  the  other  hand,  if  they  believe  from  the 
evidence  that  the  accident  was  caased  solely  by  the  negli- 
gence of  Brakeman  Campbell,  he  is  a  fellow  servant  of  the 
plaintiff,  and  there  can  be  no  recovery." 

And  the  court  also  gave  to  the  jury  the  instructions  above 
set  out  and  asked  for  by  the  defendant,  numbered,  respect- 
ively, I,  2,  3,  4,  6,  and  7f  and  refused  to  give  instruction  No. 
8  asked  for  by  defendant,  and  gave  instruction  No.  S  asked 
for  by  defendant,  after  having  modified  the  same  by  inserting 
the  word  ''solely"  in  the  first  paragraph  thereof  between  the 
words  ''plaintiff  resulted'*  and  the  words  "from  such  failure," 
and  by  inserting  the  word  "solely"  in  the  second  paragraph 
thereof  after  the  words  "complained  of  was"  and  before  the 
words  "the  result  of  such  failure." 

Peters  &  Lavinder,  A.  H.  Blanchard,   and  Wm.  F.  Rhea, 
for  plaintiff  in  error. 
Bullitt  &  Kelly  and  D.  D.  Hull,  for  defendant  in  error. 

KEITH,  P.  D.  H.  Bailey,  the  plaintiff  in  the  court  below, 
was  a  locomotive  fireman  in  the  freight  train  service  of  the^ 
Virginia  &  Southwestern  Railway  Company.  On  the  i6th* 
day  of  April,  1903,  the  crew  to  which  he  belonged  started 
from  Bristol  to  Big  Stone  Gap,  and  arrived  at  Clinchport, 
an  intermediate  point,  some  time  during  the  night  of  that  day. 
At  Clinchport  the  crew  received  orders  to  shift  some  cars 
which  were  standing  on  a  siding.  The  engine  and  tender 
were  accordingly  cut  loose  from  the  train  at  the  depot,  and 
all  of  the  crew  except  the  flagman  went  with  the  engine  to 
do  the  shifting. 

The  switch  is  situated  several  hundred  yards  west  of  the 
depot,  and  at  the  point  of  the  switch  there  is  a  railroad  bridge, 
on  the  main  line,  over  Stock  creek.  This  bridge  is  263  feet 
long.  Its  eastern  end  is  about  777  feet  from  the  depot,  and 
its  western  end  is  482  feet  from  the  point  of  the  switch. 
The  total  distance  from  the  depot  to  the  switch  is  1,522  feet. 
The  bridge  is  about  28  feet  higher  at  its  highest  point. 
Upon  this  switch  there  was  a  train  of  cars,  about  20  in  num- 
ber. The  purpose  of  the  switching  to  be  done  by  the  crew 
was  to  change  the  position  of  these  cars  so  as  to  place  one 
of  them,  which  stood  near  the  west  end  of  the  cars,  on  the 
switch  track,  to  the  rear,  or  east,  end,  in  position  to  be 
loaded.  To  accomplish  this  change  of  position,  all  the  cars 
on  the  switch  had  to  be  moved  and  placed  on  the  main  line 
near  the  depot,  and  then  replaced  on  the  siding. 

After  placing  the  car  which  was  to  be  set  on  the  rear  end 
of  the  switch  next  to  the  engine,  the  crew  proceeded  to  re- 
move the  remaining  cars  from  the  switch,  and  put  them  down 
on  the  main  line  below  the  point  of  the  switch.  From  the 
point  of  the  switch  on  the  main  line  to  the  other  end  of  the 
switch  was  a  downgrade,  so  that  all  of  the  cars  could  not  be 
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brought  out  at   once,  but  several   pulls  had  to  be  taken   at 
them.     At  first  about  eight  or  ten  cars  were  brought  out  and 
placed  on  the  main   line.     Conductor  Brown  was  actively 
engaged,  taking  the  full  part  of  a  trainman   while  this  was 
being  done,  and  it  appears  that  he  attended  to  opening  and 
shutting  the  switch,  while  Brakeman  Campbell  rode  on  the 
cars  and  uncoupled  them  on  the  main  line,  cutting  them   off 
on  this  first  pull  between  the  car  next  to  the  engine  and  the 
balance  of  the  cars.     Then,    holding  on  to  the  car  next  to 
the  engine,  they  went  back  into  the  switch,  and  brought  out 
another  set  of  cars,  which  were  pushed  down  on  the  main 
line  below  the  switch,  Campbell  again  cutting  them  off  so  as 
to  leave  the  car  next  to  the  engine    still  coupled    thereto. 
When  they  had    cleared  the  switch,  they  dropped  the  car 
which  they  had  been  holding  onto  down  on  the  far  end   of 
the  switch  track,  and  then  proceeded  to  replace  tte  other  cars 
back  on  the  siding.     After  they  had  replaced  all  the    cars 
except  those  first  brought  out,  which  would  consequently  be 
the  last  put  in,  just  before  starting  back  with  the  engine  and 
tender  from  the  switch  track  for  this    last    pull  frona  the 
main    line,    a  conversation    occurred  between    Brown  and 
Campbell,  as  to  the  substance  of  which  there  is  a  difference 
between  them,  and  which  was  not  heard  by  the  engineer  or 
fireman.     Brown  says  that  he  either  told  Campbell,  or  that 
Campbell  suggested  to  him,   that  he  (Campbell)  would  go 
across  to  the  cars  on  the  main  line  if  Brown  would  take  the 
engine  around,  and  that  the  two  reached  this  understanding. 
Campbell  says  that  he  told   Brown   he  would    go    across 
the  bridge  way  (a  foot  bridge  across  Stock  creek  between  the 
main  line  and  the  switch)  to  the  main  line,  and  see  if  all  the 
cars  standing  there  were  coupled    together,  and  that  this 
understanding    was   reached   between    them.    At  any  rate, 
Campbell  did  go  across  to  the  main  line,  and  Brown  did  cut 
the  engine  and  tender  loose,  go  up  to  the  switch,  out  on  the 
main  line,  and  back  down  on  the  main   line  with  the  engine 
and  tender  for    the  last  draft  of    cars.     Campbell,   who  had 
ridden  the  cars,  had  cut  the  engine  and  one  car  loose  when 
the  first  draft  had  been  placed  on  the  main  Hne.     In  cutting 
them  off  it  so  happened  that  they  were  left  partly   on  and 
partly  off  of  the  bridge,  two  gondola    cars  and  half  of  a  box 
car  projecting  out  on  the  bridge,  and  the  balance  of  the  draft 
coupled  thereto  standing  east  of  the  bridge.     As  Brown  went 
back  for  the  last  draft  of  cars,  he  rode  on  the  rear  end  of  the 
tender,  for  the  purpose  of  giving  the  engineer  signals  for  the 
coupling,  and,  as  he  claims,  expected  to  find  Campbell    at 
the  end  of  the  cars  with  his  light.     He  saw  Campbell's  light 
at  the  end  of  the  bridge,  and  did  not  signal  the  engineer  to 
slow  down   until  he  got    close  enough  to  see  the    end  of  the 
gondola  by  the  light  which  he  himself  carried  in    his  band; 
in  other  words,  he  reached  the  end   of  the  cars  in  a  shorter 
distance  by  the  length  of  two  gondolas  and  half  a  box  car 
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than  he  expected  The  engineer,  in  moving  the  engine,  was 
being  gaided  by  the  signals  given  him  from  Brown's  lamp, 
and  was  also  being  influenced  in  the  speed  at  which  he  was 
running  by  the  position  of  Campbell's  light,  although  his 
statements  and  Brown's  upon  this  subject  do  not  entirely 
correspond.  It  seems,  however,  that  the  cars  were  closer  to 
the  engine  and  tender  than  either  Brown  or  the  engineer 
supposed,  and,  notwithstanding  Brown's  signal  to  the  engi- 
neer immediately  upon  discovering  them,  the  coupling  was 
made  at  a  greater  rate  of  speed  than  would  have  been  used 
had  they  known  the  exact  location.  The  automatic  coupling 
was  made  successfully,  nothing  was  broken,  and  neither  the 
brakeman,  conductor,  nor  engineer  thought  that  anything 
very  unusual  had  happened.  The  plaintiff  testifies,  however, 
that  he  was  standing  on  his  side  of  the  engine,  looking  for 
signals,  and  getting  ready  to  fire  bis  engine,  and  not  expecting 
the  coupling  to  be  made;  and  that  when  the  engine  and  cars 
came  together  he  was  knocked  out  of  the  engine,  and  fell  to 
the  bottom  of  the  bridge,  landing  in  the  creek,  and  sustain- 
ing severe  injuries.  The  fact  that  he  had  fallen  was  not  dis- 
covered bv  any  of  the  crew  until  they  had  gone  back  over  the 
switch  with  the  last  draft  of  cars. 

From  this  statement  of  facts  it  will  be  seen  that  the  real 
point  in  controversy  is  whether  or  not  Brown,  the  conductor, 
knew,  or  ought  to  have  known,  the  position  of  the  cars  to 
which  he  was  to  couple  the  engine,  and  whether  or  not  the 
rate  of  speed  at  which  the  engine  was  moving  under  his 
direction  was  such  as  to  constitute  negligence. 

The  jury  rendered  a  verdict  for  the  plaintiff,  which  the 
court  refused  to  set  aside,  and,  the  defendant  in  the  court 
below  (plaintiff  in  error  here),  the  Virginia  &  Southwestern 
Railway  Company,  having  obtained  a  writ  of  error,  assigns 
the  following  grounds  for  the  reversal  of  that  judgment: 

The  plaintiff  was  asked,  as  a  witness  in  his  own  behalf: 

''Q.  If  the  coupling  had  been  made  in  the  usual  or  ordinary 
way,  would  you  or  would  yon  not  have  been  thrown  from  the 
cab? 

''A.  No,  sir;  if  they  had  been  coupled  in  the  right  man- 
ner, I  would  not  have  been  thrown  out." 

To  this  question  and  answer  there  was  a  general  objection, 
which  the  court  overruled.  It  is  claimed  in  the  petition 
that,  while  the  objections  relied  upon  do  not  appear  in  the 
record,  the  question  and  answers  were  wholly  inadmissible 
for  any  purpose. 

It  may  be  that  the  question  is  obnoxious  to  the  objection 
that  it  is  a  leadingone,and  that  the  answer  expresses  the  opin- 
ion of  the  witness,  and  not  a  fact.  Without  deciding  whether 
or  not  either  of  these  objections  is  well  taken,  or  whether,  in 
any  event,  it  would  constitute  reversible  error,  we  shall  con- 
tent  ourselves  with  calling  attention   to  the  fact  that  at 
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another  point  in  the  testimony  of  the  plaintiff  this  question 
^as  asked  him : 

**Q.  How  did  they  throw  yon? 

^'A.  I  went  oat  head  foremost.  It  was  an  unusual  lick.  If 
it  had  been  hit  by  a  lick  that  cars  ought  to  be  coupled,  it 
wouldn't  have  thrown  me.  I  had  hold,  and  was  looking  out 
for  it,  and  always  did  look  out  for  anything  like  that  when  we 
was  shifting." 

This  question  and  answer  were  not  objected  to,  so  that,  if 
the  enor  under  consideration  was  sustained,  there  would  still 
be  evidence  in  the  record  covering  the  identical  point  to 
which  no  objection  was  made. 

Objection  is  also  made  to  the  ruling  of  the  court  refusing 
to  allow  the  plaintifi  in  error  to  prove  by  the  witness  Brown 
that  it  was  not  his  duty,  as  conductor,  to  give  his  brakeman, 
Campbell,  any  detailed  instruction  about  going  to  the  end 
of  the  cars  to  which  the  coupling  in  question  was  to  be 
made;  and  a  like  offer  of  proof  which  occurs  in  the  testi- 
mony of  the  witness  McCue,  which  was  also  rejected  by  the 
court. 

If  the  refusal  to  permit  plaintiff  in  error  to  introduce  the 
evidence  referred  to  was  erroneous,  the  error  was  cured  by  in- 
struction 6  given  at  the  instance  of  plaintiff  in  error,  in 
which  the  court  told  the  jury  that  the  conductor  bad  the  right 
to  presume  that  his  orakeman,  Campbell,  was  acquainted 
with  the  usual  and  customary,  method  of  .performing  his 
duties,  and  it  was  not  the  duty  of  the  conductor  to  give  him 
special  instructions  with  reference  thereto.  The  plaintiff  in 
error  could  not  have  been  prejudiced  by  the  ruling  of  the 
court  excluding  evidence  tending  to  show  that  it  was  not  the 
duty  of  the  conductor  to  do  a  particular  act,  when  the  point 
was  covered  by  an  instruction  of  the  court  which  states  that, 
as  a  matter  of  law,  no  such  duty  devolved  upon  him.  We 
refrain  from  any  expression  of  opinion  upon  either  ruling  of 
the  court  involved  in  this  assignment  of  error,  except  to 
observe  that  in  the  result  there  was  clearly  no  prejudice  to 
the  plaintiff  in  error. 

Another  objection  taken  to  the  exclusion  of  testimony  is 
to  the  refusal  of  the  court  to  permit  McCue,  ''an  experienced 
railroad  man,"  to  prove  that  it  was  not  the  duty  of  the  con- 
ductor to  know  exactly  where  the  cars  were  left  that  were 
being  shifted. 

There  had  been  direct  evidence  that  it  was  the  duty  of  the 
conductor  to  know.  It  was  proved  that  the  company  has  no 
rule  upon  the  subject;  and  McCue  was  expected  to  testify 
from  bis  general  information  with  respect  to  the  operation 
of  other  roads.  He  was  asked  this  question:  '''Where,  as 
in  this  case,  the  conductor  was  attending  to  the  shifting  of 
the  cars  and  also  to  the  switching,  would  it  or  not  be  his  duty 
to  know  the  exact  place  where  the  cars  had  been  left  to 
which  he  was  going  back  to  couple?'     To  which  question  and 
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any  answer  thereto  the  plaintifi,  by  counsel,  objected,  and 
the  court  sustained  said  objection,  and  refused  to  allow  the 
witness  to  answer.  Thereupon,  without  any  distinct  avowal 
by  counsel  for  defendant,  the  court  understood  from  the  ques- 
tion and  general  drift  of  the  examination  that,  if  permitted 
to  do  so,  the  defendant  would  prove  by  ( he  said  witness 
McCue  that  in  general  railroad  practice  it  would  not  be  nec- 
essary or  incumbent  upon  the  conductor  to  give  specific 
diiections  to  the  brakeman  to  go  with  his  light  to  stand  at 
the  end  of  the  train  for  the  purpose  of  assisting  in  making 
the  coupling,  but  that,  according  to  general  railroad  rules  and 
practice,  it  would  be  considered  by  the  conductor  that  the 
brakeman  would  know  that  it  was  his  duty  to  go  to  the  end 
of  the  cars  with  his  light,  without  being  specifically  told  so 
to  do;  and  that  where,  as  in  this  case,  the  conductor  was 
attending  to  the  shifting  of  the  cars  and  also  to  the  switch- 
ing, it  would  not  be  his  duty  to  know  the  exact  spot  where 
the  cars  bad  been  left  to  which  he  was  going  back  to  couple. 
But  the  court,  notwithstanding  said  statement  of  counsel, 
refused  to  allow  the  said  witness  to  answer  the  above  ques- 
tions, and  refused  to  allow  the  defendant  to  prove  the  facts 
set  forth  in  the  above  statement  of  counsel/' 

So  much  of  this  exception  No.  3  as  refers  to  the 
duty  of  the  conductor  to  give  specific  directions  to 
the  brakeman  has  already  been  sufficiently  disposed  of 
in  discussing  the  assignment  of  error  with  reference 
to  the  question  asked  Conductor  Brown;  and  as  to  so 
much  of  it  as  has  reference  to  the  duty  of  the  con- 
ductor to  know  the  exact  place  where  the  cars  had  been  left, 
it  is  to  be  observed  that  the  gravamen  of  the  charge  of  negli- 
gence upon  the  part  of  the  conductor  is  that  he  permitted  the 
engine  to  approach  at  a  dangerous  speed  the  cars  tn  v^hich 
the  coupling  was  to  be  made,  and  that  it  was  his  duty  to 
know,  not  the  exact  position  of  those  cars,  but  to  have  such 
a  reasonable  knowledge  of  their  situation  as  would  have 
enabled  him  to  make  the  coupling  with  safety.  The  question 
in  terms  asks  the  witness,  would  it  not  be  the  duty  of  the 
conductor  ^'to  know  the  exact  spot  which  the  cars  had 
been  left  to  which  he  was  going  back  to  couple?''  To  this 
question  the  witness  would  have  made  the  categorical  answer 
that  'Mt  was  not  his  duty  to  know  the  exact  spot*' ;  an  answer 
which  would  have  been  or  might  have  been  absolutely  true 
as  a  response  to  the  question  in  the  precise  terms  in  which 
it  was  propounded,  and  yet  have  been  utterly  misleading. 

The  action  of  the  court  in  allowing  the  witness  Skeen  to 
testify  as  to  the  expectancy  of  life  of  a  man  of  the  age  of 
defendant  in  error,  and  in  allowing  the  introduction  before 
the  jury  of  certain  mortality  tables,  is  assigned  as  error. 

The  expectation  of  life  of  the  defendant  in  error  was  one 
of  the  factors  to  be  considered  by  the  jury  in  ascertaining  the 
compensation  to  be  given  him  for  a  permanent  injury.     The 
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expectation  of  life  is,  of  course,  incapable  of  exact  ascer-^ 
tainment.  All  that  can  be  done  is  to  place  before  the  jury  the 
best  evidence  obtainable,  to  be  considered  bv  them  under  the 
direction  of  the  court.  Tables  of  mortality  are  usually  es- 
teemed  the  safest  guides  upon  the  subject,  to  be  taken  by  the 
jury  and  weighed  along  with  other  facts  and  circumstances 
applicable  to  the  expectation  of  the  particular  life  under  con* 
sideration.  It  is  the  best  method  of  dealing  with  the  subject 
of  which  the  nature  of  the  case  admits. 

The  instructions  asked  for  by  the  plaintiff  and  given  by  the 
court  (see  copy  by  Reporter)  correctly  state  the  law.  Indeed, 
no  objection  is  urged  to  any  of  them  except  No.  4,  which 
relates  to  the  measure  of  damages,  and  which  has  been  suffi- 
ciently disposed  of  in  dealing  with  the  admissibility  of  the 
testimony  of  the  witness  Skeen. 

The  defendant  asked  for  several  instructions,  all  of  which 
were  given  except  No.  8.  Nos.  5  and  6,  however,  were 
modified  by  the  court.  As  originally  asked.  No.  5  was  in  the 
words  following: 

^'The  court  instructs  the  jury  that  il  they  believe  from  the 
evidence  that  it  ^as  the  duty  of  W.  R.  Campbell,  the  brake- 
man,  under  the  circumstances  in  this  case,  to  have  gone  with 
his  lantern  to  the  end  of  the  car  to  which  the  engine  was 
going  to  couple,  and  that  he  failed  to  go  to  the  end  of  said 
car,  and  that  the  accident  to  plaintiff  resulted  from  such 
failure  of  said  brakeman  to  perform  such  duty,  they  will  find 
for  the  defendant." 

The  modification  consisted  in  inserting  the  word  ''solely"' 
after  the  word ''resulted,"  so  as  to  make  it  read:  If  "the 
accident  to  plaintiff  resulted  solely  from  such  failure  of  said 
brakeman  to  perform  such  duty,  they  will  find  for  the  de- 
fendant." 

The  purpose  of  the  amendment  is  obvious.  There  was  evi- 
dence tending  to  prove  negligence  upon  the  part  of  the 
conductor,  who  was  not  the  fellow  servant  of  the  defendant 
in  error,  but  was,  as  to  him,  the  vice  principal.  There  was 
evidence  tending  to  prove  negligence  upon  the  part  of 
Campbell,  the  brakeman,  who  was  the  fellow  servant  of 
defendant  in  error.  If,  therefore,  the  negligent  act  which 
caused  the  injury  was  due  solely  to  the  misconduct  of  the 
fellow  servant,  the  railroad  company  was  not  responsible; 
but  if  the  misconduct  of  the  vice  principal  entered  into  and 
constituted  a  part  of  the  negligent  act  which  caused  the 
injury,  then  the  courts  will  not  undertake  to  distribute  the 
fault,  but  will  hold  the  railroad  company  responsible  as 
though  it  alone  were  guilty.  Norfolk  &  W.  Ry.  Co.  v.  Nuck- 
ol's  Adm'r,  91  Va.  193.  21  S.  E.  342. 

The  same  principle  controls  the  amendment  introduced  by 
the  court  in  the  second  branch  of  this  instruction,  and  we  are 
of  opinion  that  the  amendments  made  by  the  court  were 
proper,  and  this  assignment  of  error  is  overruled. 
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The  court  also«  of  its  own  motion,  gave  an  instruction 
which  we  think  is,  under  the  evidence  in  this  cause,  plainly 
right,  and  the  objection  to  which  is,  therefore,  overruled. 

This  brings  us  to  the  consideration  of  instruction  No.  8 
asked  for  by  the  defendant,  and  refused  by  the  court.  It  is 
as  follows: 

''The  jury  are  further  instructed  that,  although  they  may 
believe  from  the  evidence  that  it  was  the  duty  of  Conductor 
Brown  to  know  the  location  of  the  cars  that  he  was  going 
back  to  couple  to,  and  that  he  neglected  this  duty,  and  did 
not  know  the  location  thereof,  yet  if  they  believe  from  the 
evidence  that  said  conductor  believed,  and,  under  all  the  cir- 
cumstances of  this  case,  had  the  right  to  belitve,  that  Camp- 
bell, the  brakeman,  would  be,  with  his  lantern,  at  the  end  of 
the  car  to  which  they  expected  to  couple,  and  further  believed 
that,  if  said  Campbell  had  been  at  the  end  of  said  car  with 
said  lantern,  the  accident  would  not  have  occurred,  they  will 
find  for  the  defendant." 

This  instruction  is  predicated  upon  the  concession  that  it 
was  the  duty  of  Conductor  Brown  to  know  the  location  of 
the  cars  he  was  going  to  couple  to,  and  that  he  neglected  this 
duty,  and  rests  the  defense  upon  the  ground  that  the  fellow 
servant  was  guilty  of  negligence. 

As  we  have  already  seen,  if  Brown,  who  was  the  vice  prin- 
cipal, was  guilty  of  a  fault  which  entered  into  and  constituted 
a  part  of  the  negligence  which  resulted  in  the  injury  of  the 
plaintifi,  then  the  railroad  company  is  responsible,  although 
Campbell,  the  brakeman,  who  was  a  fellow  servant,  was  also 
in  fault;  the  court  in  such  cases  holding  that,  where  injury 
to  a  servant  has  been  caused  by  the  fault  of  a  fellow  servant 
concurring  with  the  negligence  of  the  master,  the  latter  is 
liable  as  though  he  only  was  at  fault.  The  fault  of  this  in- 
struction is  that  it  is  predicated  upon  the  concurring  negli- 
gence of  the  conductor,  who  was  the  vice  principal  of  the 
master,  and  of  a  fellow  servant. 

There  was  a  motion  to  set  the  verdict  aside  as  contrary  to 
the  evidence,  which  was  properly  overruled.  The  testimony, 
considered  as  upon  a  demurrer  to  evidence,  establishes  the 
negligence  of  the  plaintiff  in  error  as  being  the  proximate 
cause  of  defendant  in  error's  injury. 

The  motion  in  arrest  of  judgment  was  also  properly  over- 
ruled. 

There  was  no  demurrer  to  the  declaration,  and  we  are 
not  prepared  to  say  that  it  could  have  been  adjudged  insuffi- 
cient had  a  demurrer  been  interposed.  If  the  declaration 
was  less  specific  in  its  allegations  of  negligence  than  it  should 
have  been,  we  are  still  of  opinion  that  a  judgment  upon  it 
should  not  be  arrested.  Concede  that  the  evidence  went 
beyond  the  averments  of  the  declaration,  yet  it  is  apparent 
that  the  plaintifi  in  error  has  sufiered  no  prejudice  upon  this 
account,  but  that  it  presented    its  entire  case  to    the  jury. 
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The  objection  should  have  been  made  by  the  defendant  wheo 
the  infirmity,  if  it  exists,  was  disclosed.  It  should  not  have 
waited  until  a  verdict  had  been  rendered.  If  the  objectioa 
had  been  made  during  the  trial,  the  court,  if  it  considered 
that  substantial  justice  would  have  been  promoted,  and 
that  the  opposite  party  would  not  have  been  prejudiced 
thereby,  -would  have  allowed  the  pleadings  to  be  amended  on 
such  terms  as  it  deemed  reasonable.  Code  1887,  §  3384  [2 
Code  IQ04,  p.  1792].  The  observations  of  Judge  Bucbanao 
in  the  case  of  Bertha  Zinc  Co.  v.  Martin's  Adm'r,  93  Va. 
801,  22  S.  E.  869,  are  equally  applicable  here:  "If  there  was 
such  a  variance  as  that  complained  of,  the  objection  ought 
to  have  been  made  in  the  trial  court,  either  by  objecting  to 
the  evidence  when  offered  or  by  a  motion  to  exclude  after 
the  evidence  had  been  received.  Section  3384  of  the  Code  was 
enacted  to  obviate  the  difiBculties  which  frequently  arise 
after  a  trial  has  been  commenced,  when  it  appears  that  there 
is  a  variance  between  the  evidence  and  allegations  in  the 
pleadings,  by  allowing  the  pleadings  to  be  amended  upon 
such  terms  as  to  continuance  and  costs  as  the  court  may 
deem  reasonable,  or  by  directing  the  jury  to  find  the  facts; 
and  after  such  finding,  if  the  court  be  of  opinion  that  the 
variance  was  such  as  could  not  have  prejudiced  the  opposite 
party,  it  gives  judgment  according  to  the  right  of  the  case. 

"The  objection  now  made  for  the  first  time  should  have  been 
made  in  the  court  below,  so  that  the  plaintiff  in  that  court 
might  have  had  an  opportunity  to  have  moved  the  court  to 
have  adopted  the  one  or  the  other  of  the  courses  provided  by 
the  statute.  Having  failed  to  do  this,  we  do  not  think  that 
the  question  can  be  raised  here  for  the  first  time;  and  this 
assignment  of  error  must  be  overruled.'' 

In  that  case  it  appears  that  the  objection  was  made  for 
the  first  time  in  this  court,  while  in  the  case  before  us  it  was 
made  in  arrest  of  judgment.  The  difference  is  one  of  degree^ 
rather  than  of  kind.  The  point  is  that  it  should  have  been 
made,  in  the  language  of  Judge  Buchanan,  "when  the  evi- 
dence was  offered,  or  by  a  motion  to  exclude  after  the  evi- 
dence had  been  received."  It  is  manifest  that  the  plaintiff 
in  error  has  suffered  no  prejudice  in  the  trial  court,  that  it 
made  a  full  defense,  and  that  the  judgment  has  been  ren- 
dered according  to  the  very  right  of  the  case. 

We  are  of  opinion  that  there  is  no  error  in  the  record  for 
which  the  judgment  should  be  reversed. 


CULVER  V.  SOUTH  HAVEN  &  E.  R.  CO. 

(Supreme  Court  of  Michigan,  Dec.  14,  1904.) 

[101  N.  W.  Rep.  663.] 

Misconduct  of  Counsel. 

Where  counsel  for  both  parties  are  guilty  of  misconduct,  reversal  will 
not  be  granted  for  the  misconduct  of  one  of  them. 
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Testimony  at  Former  Trial. 

Where,  for  the  purpose  of  contradictiog  plaintifiF,  the  court  reporter 
is  sworn,  and  testifies  as  to  plaintiff's  answers  to  two  questions  on  a 
former  trial,  using  an  abstract  from  his  notes  to  refresh  his  recollec- 
tion, it  is  not  competeat  for  plaintiff  to  then  read  to  the  jury  the  entire 
abstract  of  his  testimony  on  the  former  trial. 

Recovery  on  Ground  Not  Pleaded— Instructions. 

Where  the  declaration  in  an  action  for  injury  to  a  brakeman  com- 
plains only  of  a  defect  in  the  track,  the  charge  is  erroneous  in  au- 
thorizing a  recovery  for  a  defect  in  the  coupler. 

Injury  to  Brakeman — Duty  of  Master  as  to  Condition  of  Tracks.* 

An  instruction,  in  an  action  for  injury  to  a  brakeman  from  his  foot 
being  caught  between  a  bolt  and  a  spike  in  the  track,  that  it  was  de- 
fendant's duty  to  keep  the  space  between  the  rails  in  a  reasonably  safe 
condition  for  the  use  of  >  its  employees,  is  erroneous ;  the  company  not 
having  the  absolute  duty  to  keep  its  tracks  in  a  reasonably  safe  condi- 
tion, but  being  required  only  to  exercise  reasonable  watchfulness  and 
care  in  inspecting  its  tracks  and  in  keeping  them  in  a  reasonably  safe 
condition. 

Error  to  Circuit  Court,  Van  Bnren  County;  Joba  R.  Carr, 
Judge. 

Action  by  William  Culver  against  the  Soutb  Haven  &  East- 
ern Railroad  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Samuel  H.  Kelley  (Edward  Maber,  of  counsel,)  for  appel- 
lant. 
T.  J.  Cavanaugb  and  L.  A.  Tabor,  for  appellee. 

MOORE,  C.  J.  Tbe  plaintiff  sued  defendant  to  recover 
damages  received  by  bim  wbile  acting  as  a  brakeman.  He 
recovered  a  judgment  for  $is,ooo.  A  motion  was  made  for  a 
new  trial,  whicb  was*  overruled.  No  request  was  made  of 
tbe  trial  judge  tbat  be  file  bis  reasons  for  overruling  tbe 
motion,  and  none  were  filed.  The  case  is  brought  here  by 
defendant  by  writ  of  error. 

Counsel  for  defendant  contend :  ( i )  The  verdict  was  against 
tbe  overwhelming  weight  of  the  evidence.  (2)  That  Culver 
was  not  in  the  exercise  of  ordinary  care,  being  guilty  of 
contributory  negligence.  (3)  Tbat  tbe  defendant  did  not  re- 
ceive a  fair  trial,  owing  to  misconduct.  (4)  Tbat  the  learned 
trial  court  erred  in  ruling  upon  evidence,  (s)  That  the 
learned  tnal  court  erred  in  charging  the  jury.  We  will  con- 
sider these  questions  in  the  order  presented. 

I  and  2  may  be  considered  together.  Was  the  verdict  over- 
whelmingly against  the  weight  of  evidence?  Can  we  say, 
as  a  matter  of  law.  Culver  was  guilty  of  contributory  negli- 
gence? Without  going  into  details,  we  may  say  an  examina- 
tion of  the  record  satisfies  us  the  plaintiff  presented  a  case 
making  it  tbe  duty  of  tbe  trial  judge  to  submit  it  to  a  jury 
under  proper  instructions. 

3.  This  assignment    of  error  relates  to  the  conduct   of 

*See  foot-note  appended  to  Hamilton  v,  Michigan  Cent.  R.  Co. 
(Mich.),  12  R.  R.  R.  365,  35  Am.  &  £ng.  R.  Caa.,  N.  S.,  365. 
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plaintiff's  coansel  during  the  takiog  of  testimony  and  while 
presenting  the  case  to  the  jnry.  We  have  no  hesitancy  in 
saying  that  if  the  conduct  of  Mr.  Tabor,  about  which  com- 
plaint is  made,  was  the  only  improper  conduct  of  counsel, 
we  should  reverse  the  case,  and  direct  a  new  trial.  The 
misconduct,  however,  was  not  confined  to  counsel  upon  one 
side.  We  do  not  feel  it  our  duty  to  attempt  from  this  record 
of  nearly  300  pages  to  decide  who  of  the  counsel  was  most  to 
blame.  We  do  say  the  conduct  of  Mr.  Tabor  on  one  side  and 
Mr.  Mayer  on  the  other 'was  such  as  ought  not  to  be  permitted 
in  any  court  of  record  anywhere.  The  language  of  Justice 
Shauck  in  Railroad  Co.  v.  Pritschau  (Ohio)  69  N.  E.  663,  is 
pertinent  here:  ''If  it  be  assumed  that  the  orderly  admin- 
istration of  justice  is  not  to  be  insisted  upon,  and  that  the 
truth  may,  by  accident,  be  evolved  from  such  scenes  as  were 
here  enacted,  it  is  sufficient  that  the  misconduct  of  counsel 
was  in  its  natural  effect  prejudicial  to  the  rights  of  the  plain- 
tiff in  error,  and  it  does  not  appear  from  the  record  that  it 
did  not  in  fact  result  in  such  prejudice.  An  examination  of 
the  cases  cited  and  others  justifies  the  conclusion  that  for 
sach  misconduct,  and  even  for  that  which  is  less  flagrant, 
judgments  are  always  reversed,  unless  it  is  made  to  appear 
that  its  natural  effect  has  been  averted  by  coart  or  counsel, 
or  both.  *  *  *  Throughout  the  record  a  trial  judge,  per- 
sonally distinguished  for  learning  and  probity,  appears  as  a 
grieved  observer  of  continued  improprieties  which  be  thought 
himself  powerless  to  suppress.  It  is  entirely  clear  that  he 
was  unable  to  end  them  by  admonition  and  entreaty,  but 
he  was  clothed  with  ample  power  to  suppress  them  inexora- 
bly. The  county  in  which  he  sat  has  the  complement  of 
county  buildings.  ^  *  *  it  is  much  more  important  to 
observe  that  the  trial  judge  should  not  have  permitted  such 
conduct  on  the  part  of  counsel  as  would  result  in  a  mistrial. 
This  was  due  not  only  to  the  parties  to  the  suit,  but  to  the 
public.  *  *  *  The  observations  of  the  trial  judge  from 
time  to  time  show  that  he  had  an  intelligent  appreciation 
of  the  gravity  of  the  offenses  which  were  committed  before 
him.  Why  be  thought  it  less  important  to  suppress  them 
than  to  give  correct  instructions  to  the  jury  as  to  the  law  of 
the  case  does  not  appear." 

4.  Did  the  court  err  in  the  admission  of  evidence?  Asa 
rule,  he  did  not,  but  in  one  instance  we  think  an  error  was 
made,  which  may  have  made  a  difference  with  the  final  result. 
There  had  been  a  former  trial  of  the  case,  in  which  Mr. 
Culver  was  a  witness.  For  the  purpose  of  contradicting  him 
the  court  reporter  was  sworn  as  a  witness,  and  testified  as  to 
the  answers  made  by  Mr.  Cglver  on  the  former  trial  to  two 
questions,  using  an  abstract  taken  from  his  notes  to  refresh 
bis  recollection.  The  plaintiff  was  then  allowed  to  read  to 
the  jury  the  entire  abstract  of  the  testimony  given  by*  Mr. 
Culver  on  the  former  trial.     We  do  not  think  this  was  com- 
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petent  The  other  assigotnents  of  error  in  relation  to  this 
branch  of  the  case  are  either  not  well  taken  or  are  not  at 
all  likely  to  occur  again. 

S.  Did  the  trial  judge  err  in   his  charge  to  the   jury?     He 
gave  all  of  defendant's  requests  to  charge  which  it  was  proper 
for  him  to  give.     With  one  exception,  we  think  the  remain- 
ing portion  of  his  charge  was  a  correct  statement  of  the  law. 
It  is  the  claim    of  plaintiff,  and   so  stated  in  his  declaration, 
that  while  attempting  to  couple  a  car  his  foot  caught  between 
a  bolt  which   projected  through  the  rail  of  the  track  and  a 
spike  which  projected   up  from  the  railroad  tie,  and  while 
thus  caught  that  he  was  run  down   by  the  car  and    severely 
injured.     Among  other  things,  the   judge  charged    the  jury: 
^'You  are  instructed  that  the  defendant  owed  it  as  a  duty  to 
the  plaintiB  as  a  brakeman  on   the  road  to  keep  the  coupler 
on  the  caboose    of  the  train  on  which  he  was    directed   to 
work  in  a  reasonably  safe  condition  for  use,  and  so  it  could 
be  safely  coupled  onto   another  car  at  any  time  when  neces- 
sary.    And  if  you  find  that  at  the  time   plaintiff  was  injured 
it  was  broken,  or  out  of  repair  so  it  could  not  be  safely   used 
or  coupled  onto  another  car,  and  plaintiff  was  so  informed  by 
the  conductor;  and  because  of  its  being   so  broken  or  out  of 
repair  the  conductor  directed  the  plaintiff  to  go  to  the  car 
then   being  backed    up  to  be  coupled  onto   the  caboose,  but 
that  the  coupler  on  that  car  was  not  so  constructed   that  it 
could  be    coupled  onto  the  caboose  from  its  sides,  but  was 
so  constructed  that,  in  order  to  open  it,  plaintiff  was  obliged 
to  go  in  front  of  it,  between   that  car  and   the  caboose,  and 
while    there  in  the    discharge  of  his  duty,  and   while  in  the 
exercise  of  ordinary  care  and  prudence,  was  injured  by  being 
run  over — then   the  plaintiff    is  entitled  to    recover   in   this 
case."     It  will    be  observed   that  this  charge  would   permit 
the  jury  to  give  plaintiff  a  verdict   for  a  cause  of  action   not 
stated  in  his  declaration.     It  is  true  that  in  unother  part  of 
the  charge  the  jury  was  told  plaintiff  must  make  out  a  case  as 
alleged  in  his  declaration,  but  we  are  not  able  to  say   it  may 
not  have  been   misled  by  the  charge  we  have  quoted.     The 
court  also  charged  as  follows:    ''You  are  instructed  that  it 
was  the  defendant's    duty  to  keep    the  space  between   the 
rails  and  track    in  a  reasonably  safe  condition  for  the  use  of 
its  employees  when  there  in  the  exercise  of  their  duty."  The 
duty  which  the  law  imposes  upon  the  company  is  to  exercise 
reasoTiable    watchfulness  and   care  in   inspecting  its    tracks 
and  in  keeping  them  in  a  reasonably  safe  condition.     The  law 
does  not  impose  the  absolute  duty  to  keep  them  in  a  reason- 
ably safe    condition.     Anderson  v.  M.   C.    R.    R.  Co.,    107 
Mich.    59i>  6s  N.    W.  58$;  3  Elliott  on   Railroads,   §    1268. 
Under  this  instruction,  if  the  company  had  exercised  all  ordi- 
jiary  care  and  watchfulness,  and  the  roadbed  had   for   some 
reason  suddenly  become  unsafe,  the  company  would  be   held 
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liable.  To  illustrate:  If  some  one  had  driven  the  spike 
there,  or  immediately  after  inspectioD  had  placed  some  ob- 
struction upon  the  roadbed,  thereby  making  it  unsafe,  the 
defendant  would  have  been  liable. 

For  the  reasons  assigned,  the  judgment  is  reversed,  and  a 
new  trial  ordered.     The  other  Justices  concurred. 


HAWLEY  V,  CHICAGO,  B.  A  Q.  Ry.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  October  4,  1904.) 

Ll33Fed.  Rep.  150.] 

Master  and  Servant — Injury  to  Servant — Assumed  Risk.* 

Defendant  railroad  company  had  two  switchyards  in  a  city,  and 
plaintiff's  intestate  had  been  employed  for  six  months  as  a  switch- 
man in  the  east  yards,  having  been  sent  during  such  time  to  work  in 
the  west  yards  on  perhaps  20  to  25  days.  In  the  west  yards  there  were 
a  number  of  tracks,  and  the  corner  of  the  roof  of  a  freight  house  ex- 
tended to  the  center  of  one  of  such  tracks  at  a  height  of  3  feet  8  inches 
above  the  top  of  an  ordinary  freight  car  and  of  1  foot  8  inches  above  the 
top  of  a  furniture  car.  A  furniture  car  was  kicked  upon  such  track 
through  a  switch  74  feet  distant  from  the  roof  comer,  and  decedent,  who 
had  climbed  on  top  of  it  to  set  the  brake,  was  struck  by  the  projecting- 
roof  and  killed.  Until  4  days  previously  he  had  not  worked  m  such 
yards  for  30  days.  It  did  not  appear  how  many  times  he  had  set  the 
brakes  on  cars  on  such  track,  or  that  he  had  ever  ridden  a  car  pa£t  the 
roof  projection,  nor  was  it  shown  that  he  had  actual  knowledge  of  the 
danger  therefrom  :  held^  that  he  could  not  be  charged,  as  matter  of  Iaw» 
with  having  assumed  the  risk. 

Same — Contributory  Negligence — ^Question  for  Jury. 

Where  a  switchman  was  knocked  from  the  top  of  a  car  and  killed  by 
the  comer  of  the  roof  of  a  freight  house  which  projected  over  a  switch 
track,  and  the  evidence  was  conflicting  as  to  his  actions  after  mountings 
the  car  and  his  position  when  struck,  the  question  of  his  contributory 
negligence  was  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

Samuel  Alschuler,  for  plaintiff  in  error. 
Albert  J.  Hopkins,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit 
Judges 

BAKER,  Circuit  Judge.  Action  by  administrator  to  re- 
cover damages  for  the  alleged  M^rongful  killing  of  his  intes- 
tate. At  the  conclusion  of  the  evidence  the  court  directed 
the  jury  to  return  a  verdict  for  defendant.  On  that  verdict 
the  judgment  was  rendered,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

In  Aurora,  111.,  defendant  had  switchyards  east  and  west  of 
the  river.     On  the  west    side  the  yard    contained   several 

*See  foot-notes  appended  to  Illinois  Terminal  R.   Co.  v,   Thompson 
(III.).  12  R.  R.  R.  683,  35  Am  &,  Eng.  R.  Cas.,  N.  S.,  683. 
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tracks.     One    of  these,    known    as  the  ''house  track,"  ran 
north   and  south.     Next    east  of  this  was  a  freighthoose. 
Defendant  had   built  and  maintained  the  house  at  an   angle 
of  30  degrees  to  the  track,   and  in  such  a   manner  that  the 
northwest  corner  of  the  roof  projected  to  the  middle  of  the 
track  at  a    height  of   15  feet  8  inches  above  the  rails.     Ordi- 
nary freight  cars  are  12  feet  high  and  furniture  cars  14.     By 
showing  this  situation,  and  proving  that  decedent  was  killed 
by  being  struck  by  the  projection  while  in  the  discharge  of 
his  duties  as  freight  brakeman    on  a  furniture  car,  plaintiff 
made  a  prima  facie  case.     Railroad   Co.  v.  McDade,  191  U. 
S.  64.  24  Sup.  Ct.  24,  48  L.  Ed.  96;  Hough  v.  R.  Co.,  100  U. 
S.  213,  2S   L.  £d.  612. 

Thereupon  defendant  took  the  burden  of  establishing  afiBrm- 
atively  and  (to  warrant  a  directed  verdict)  conclusively  as- 
sumption of  risk  or  contributory  negligence. 

Assumption  of  risk.  The  Supreme  Court  said  in  Hough  v. 
R.  Co.,  supra: 

''It  is  implied  in  the  contract  between  the  parties  that  the 
servant  risks  the  dangers  which  ordinarily  attend  or  are 
incident  to  the  business  in  which  he  voluntarily  engages  for 
compensation.  *  *  ^  But  it  is  equally  implied  in  the 
same  contract  that  the  master  shall  supply  the  physical 
means  and  agencies  for  the  conduct  of  his  business.  It^  is 
also  implied,  and  public  policy  requires,  that  in  selecting 
such  means  he  shall  not  be  wanting  in  proper  care.  His 
negligence  in  that  regard  is  not  a  hazard  usually  or  necessarily 
attendant  upon  the  business.  Nor  is  it  one  which  the 
servant,  in  legal  contemplation,  is  presumed  to  risk." 

For  the  six  months  preceding. the  fatal  injury  decedent  had 
been  working  for  defendant  as  a  yard  brakeman.  His  usual 
place  of  employment  was  in  the  east  yard.  During  those 
six  months  he  had  been  sent  on  different  days,  estimated 
at  20  to  25,  to  take  the  place  of  some  absentee  in  the  switch- 
ing crew  in  the  west  yard.  On  f'^ur  successive  days,  includ- 
ing the  day  of  the  accident,  be  had  been  in  the  west  yard. 
Before  that  he  was  not  shown  to  have  been  there  for  30  days. 
Cars  were  kicked  in  on  the  house  track  once  or  twice  a  day. 
Sometimes  a  brakeman  rode  the  car  in  and  set  the  brake  to 
hold  it;  sometimes  the  brakeman  ran  along  by  the  car  and 
blocked  the  wheels  with  a  stone  or  piece  of  wood.  On  the 
occasions  when  decedent  was  present  in  the  west  yard,  some- 
times he,  sometimes,  the  other  brakeman,  and  sometimes  the 
foreman,  attended  to  the  car  that  was  kicked  in  on  the  house 
track.  Decedent  had  ridden  ordinary  cars  on  the  house 
track,  but  not  furniture  cars.  The  distance  from  the  switch 
through  which  the  cars  were  kicked  in  on  the  house  track  to 
the  projecting  corner  of  the  roof  was  74  feet,  or  about  2  car 
lengths.  The  track  was  upgrade  from  the  switch  to  the 
freighthouse  and  beyond,  so  that  the  kicked  car  had  to  be 
held  by  brake  or  block  at  the  desired  place,  or  it  would  coast 
back  to  the  switch. 
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From  the  above-quoted  declaration  of  the  Supreme  Court 
in  Hough  v.  R.  Co.  it  is  very  clear  that  decedent,  on  enter- 
ing the  service,  did  not  assume  the  danger  from  the  roof 
corner  that  projected  over  the  track  as  needlessly  as  a  spike 
or  bayonet.     When,  if  ever,  did  he  assume  it? 

The  record  contains  no  evidence  that  any  one  had  informed 
him  of  the  danger,  no  statement  or  admission  that  be  knew 
of  it,  nothing  that  conclusively  forces  the  inference  that  he 
was  aware  of  the  peril  that  cost  him  his  life.  Did  the  evi- 
dence wall  in  the  jury  with  one  inevitable  conclusion,  so  that 
it  was  right  for  the  court  to  tell  them  that  the  law  charged 
decedent  with  knowledge  of  the  danger  and  the  assumption 
thereof?  We  think  not.  We  are  not  now  saying  that  it 
would  be  impossible  for  I2  reasonable  men,  under  proper 
instructions  from  the  court,  to  find  as  a  fact  that  a  prudent 
person,  circumstanced  as  was  decedent,  would  have  known 
of  the  danger  before  undertaking  the  act,  and  would  either 
have  kept  out  or  have  gone  ahead  knowingly  at  his  own  risk. 
But,  if  any  other  finding  was  permissible  under  proper  in- 
structions, the  case  should  have  been  submitted   to  the  jury. 

Decedent's  regular  work  was  not  in  the  west  yard.  The 
things  with  which  he  regularly  charged  his  mind  in  connec- 
tion with  bis  employment  were  in  another  locality.  Prior  to 
the  four  days  ending  with  his  death,  he  had  not  been  in  the 
west  yard  for  a  month.  The  house  track  was  only  one  of 
several  in  the  west  yard.  Once  or  twice  a  day  a  car  or  cars 
were  kicked  in  on  the  house  track.  Seemingly  th^  bulk  of 
the  work  was  on  other  tracks.  Counting  all  the  odd  occa- 
sions (all  but  the  last  being  a  month  before  bis  injury),  dece- 
dent had  been  in  the  west  yard  20  to  25  times.  The  fore- 
man and  the  other  switchmen  also  attended  to  cars  that  were 
set  in  on  the  house  track.  How  often  did  decedent?  The 
evidence  is  indefinite  as  stated.  One-third?  That  would  be 
seven  or  eight  times  all  told.  Sometimes  the  brake  was 
used;  sometimes  a  block.  How  many  times  did  decedent  use 
the  brake?  The  evidence  does  not  distinguish.  Half?  Then 
three  or  four  times.  The  distance  from  the  switch  to  the 
roof  projection  was  about  two  car  lengths,  and  the  track  was 
upgrade.  When  the  car  was  kicked  hard  enough  to  send  it 
up  the  grade  to  the  desired  point  beyond  the  roof  projection, 
at  what  point  along  the  track,  on  the  three  or  four  occasions 
decedent  used  the  brake,  did  he  begin  mounting  the  car? 
The  evidence  fails  to  show.  Even  if  he  started  to  catch  the 
stirrup  and  climb  the  ladder  at  the  switch,  the  car  may  have 
ti^aveled  twice  its  length  before  he  reached  the  top  to  pass 
to  the  brake  wheel,  and  his  attention,  engrossed  in  the  proper 
performance  of  his  duties,  may  never  have  been  called  to 
the  danger  of  being  knocked  from  the  top  of  a  high  car  by 
the  uselessly  projecting  corner  of  the  roof.  When  he  was  at 
work  on  ether  tracks,  giving  and  receiving  signals,  opening 
and  closing  switches,  running  to  catch   and  stop,  couple  and 
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nocoaple,  moving  cars,  were  his  opportuaities  such  that  a 
prudent  person  diligently  engaged  in  the  master's  service 
should  have  learned  of  the  danger?  The  freighthonse  was 
there  as  a  visible  object,  but  from  other  tracks  the  perspec- 
tive may  not  have  informed  him  that  the  roof  corner  projected 
to  the  center  of  the  house  track.  When  he  glanced  from 
his  work  on  other  tracks  towards  the  freighthouse,  if  he  did, 
he  may  not  have  appreciated,  unless  a  box  car  were  passing 
under  the  roof  corner  at  that  instant,  the  relative  height  of 
the  two.  The  knowledge,  actual  or  constructive,  that  must 
have  been  brought  home  to  decedent,  was  not  knowledge 
that  the  freighthouse  roof  had  corners,  but  knowledge  of  the 
danger  from  the  possible  relations  between  a  roof  corner  that 
projected  to  the  middle  of  the  house  track  at  a  certain  height, 
a  car  of  a  certain  height  moving  at  a  certain  speed  under  the 
roof  corner,  and  a  person  on  tbe  top  of  the  car  in  such  a  posi- 
tion as  to  be  hit  by  the  roof  corner.  A  surveyor  can  now 
bring  together  the  measurements  that  prove  the  danger  was 
present.  But  decedent  was  not  there  as  a  surveyor.  Actual 
knowledge  was  not  proven.  On  this  record  we  think  defend- 
ant failed  to  discharge  the  burden  of  establishing  conclusively 
a  state  of  facts  on  which  the  law  will  charge  decedent  with 
having  assumed  the  risk.  Compare  Railroad  Co.  v.  McDade, 
191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96;  Railroad  Co.  v. 
Swearingen,  122  Fed.  196,  59  C.  C.  A.  31;  Swift  v.  O'Neill, 
187  III.  337,  58  N.  E.  416. 

Plaintifi  further  contends  (citing  Dorsey  v.  Construction 
Co.,  42  Wis.  583,  and  Shearman  &  Redfield  on  Negligence 
[4th  Ed.]  §  198)  that  the  projecting  roof  corner  in  its  relations 
to  track  and  cars  constituted  such  a  deathtrap  that  neither 
constructive  nor  actual  knowledge  of  the  danger  at  some 
time  before  the  injury  would  establish  assumption  of  risk, 
that  in  law  a  servant  is  not  bound  to  keep  his  memory 
constantly  charged  with  the  location  and  relations  of  such 
obstacles,  and  that  his  engrossment  in  his  duties  at  the  time 
of  tbe  injury  might  excuse  his  failure  to  recall  the  impending 
peril;  but  we  deem  it  unnecessary  to  formulate  any  opinion 
thereon   at   this  t-me. 

Contributory  negligence.  On  the  occasion  of  his  injury 
decedent,  according  to  one  witness,  climbed  to  the  top  of  the 
car,  ran  directly  towards  tbe  roof  corner,  dodged  in  front  of 
it,  stooped  as  if  to  avoid  it,  and  was  struck;  according  to 
others,  he  mounted  the  ladder  before  the  car  reached  the 
roof  point,  ran  to  the  brake  with  his  back  towards  the  pro- 
jection, stooped  to  seize  the  brake  wheel,  and  was  struck. 
The  quality  of  decedent's  conduct  at  the  time  (and  this  might 
take  some  color  from  the  inferences  as  to  his  constructive 
knowledge)  being  in  dispute,  the  question  of  contributory 
negligence  should  have  been  submitted  to  the  jury. 

Judgment  reversed;  new  trial  ordered. 
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FGARNS  V.  NEW  YORK  CENT.  &.  H.  R.  R.  CO. 

/Supreme  Judicial  Court  of    Massachusetts,  Worcester,  Oct.  18, 1904.) 

[72  N.  B.  Rep.  68.] 

Brakeman — Assumption  of  Risk — Structures  Near  Track.* 

Since  a  railway  brakeman  assumes  all  the  ordinary  risks  of  the 
business,  the  railway  company  owes  him  no  duty  with  reference  to 
structures  erected  for  a  proper  purpose  at  a  reasonable  distance  from 
the  track,  except  to  see  that  they  do  not  expose  him  to  unnecessary 
danger  by  beings  left  in  an  unsafe  or  improper  condition. 

Same — Same— Same — Defects.* 

Crossinfj^  grates  erected  by  the  side  of  a  railway  track  had  become  out 
of  repair,  so  that  the  ends  of  the  two  gates  were  not  opposite  in 
the  same  line  when  lowered.  Plaintiff,  a  brakeman,  while  running  by 
the  side  of  an  engine  in  the  evening  in  the  line  of  his  duty,  passed  by 
the  side  of  one  of  the  gates  and  collided  with  the  end  of  the  other, 
which  projected  into  his  line  of  travel,  and  was  injured :  held^  that 
plaintiff  did  not  assume  the  risk  of  such  injury  as  a  matter  of  law. 

Same— Same — Contributory  Negligence. 

Where  a  brakeman  was  injured  in  the  evening  by  running  into  a 
crossing  gate  which  was  out  of  repair  and  projected  into  his  line  of 
travel  as  he  was  running  along  the  side  of  an  engine  in  the  line  of  his 
duty,  he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

Report  from  Superior  Court,  Worcester  County;  Francis 
A.  Gaskill,  Judge. 

Action  by  Cornelius  E.  Fearns  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  A  verdict  was 
rendered  in  favor  of  plaintiff,  and  the  case  reported  to  the 
Supreme  Judicial  Court.     Judgment  on  verdict. 

Alfred   S.  Hayes  and  Wm.  S.  Bangs,  for  plaintiff. 
Ralph  A.  Stewart,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff,  when  he  entered  the 
service  of  the  defendant  as  a  brakeman,  impliedly  assumed  all 
the  ordinary  risks  of  the  business,  which  included  the  risk  of 
injury  from  permanent  structures  erected  for  proper  purposes 
at  reasonable  distances  from  the  tracks,  whether  then  in 
existence  or  erected  afterwards.  In  reference  to  the  exist- 
ence of  such  structures,  his  employer  owed  him  no  duty  other 
than  to  see  that  they  did  not  expose  him  to  unnecessary 
danger  by  reason  of  their  being  left  in  an  unsafe  or  improper 
condition.  If  the  gates  had  been  properly  constructed  and 
in  good  repair,  their  existence  near  the  track,  at  the  distance 
shown  by  the  testimony,  would  have  been  no  evidence  of 
negligence  on  the  part  of  the  defendant.  Thain  v.  Old 
Colony  R.  R.  Co.,  i6i  Mass.  353,  37  N.  E.  309.  But  they 
were  improperly  constructed,  or  out  of  repair,  so  that  the 
ends  of  the  two  gates  erected  upon  opposite  sides  of  the 
street  were  not  opposite  to  each  other  in  the  same  line,  as 
they  should   have  been,  when   they   were  lowered,    but   one 

♦See  foot-note  appended  to  Illinois  Terminal  R.  Co.  v.  Thompson 
fill.),  12  R.  R.  R.  683,  35  Am.  &  Engr.  R.  Cas.,  N.  S.,  683. 
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turned  to  one  side  and  the  other  to  the  other,  so  as  to  leave 
an  opening  between  them  throagh  which  a  man  conld  pass. 
The  plaintifE,  while  ranning  by  the  side  of  the  engine  in 
the  evening  to  get  a  car  ready  for  coupling,  passed  along  by 
the  side  of  one  of  the  gates  and  collided  with  the  end  of  the 
other,  which  projected  out  into  bis  line  of  travel,  and  he  was 
thereby  thrown  under  the  engine  and  injured. 

There  was  evidence  that  this  was  an  improper  and  defect- 
ive condition  of  the  gates,  and  that  repairs  had  been  made 
previously  in  an  attempt  to  improve  them.  The  plaintiff's 
implied  contract,  when  he  entered  the  defendant's  service, 
did  not  cover  the  risk  from  this  defective  condition  of  the 
gates,  if  it  then  existed;  for  the  condition  was  not  so  open 
and  obvious  that  a  brakeman,  on  entering  the  service,  would 
be  supposed  to  know  of  it,  or  to  discover  it  if  he  undertook 
to  ascertain  the  conditions  under  which  he  was  to  work. 
The  evidence  tends  to  show  that  it  was  an  unusual  and 
unexpected  condition,  which  it  was  the  duty  of  the  defend* 
ant  to  improve.  In  this  particular  the  case  is  not  like  Love- 
joy  V.  Boston  &  Lowell  R.  R.  Co.,  125  Mass.  79,  28  Am.  Rep. 
206;  Thain  v.  Old  Colony  R.  R.  Co.,  161  Mass.  353,  37  N. 
E.  309;  Bell  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  168  Mass.  443. 
47  N.  E.  118;  and  Ryan  v.  New  York,  New  Haven  &  Hart- 
ford R.  R.  Co.,  169  Mass.  267,  47  N.  E.  877.  We  are  there- 
fore of  opinion  that  there  was  evidence  of  negligence  on  the 
part  of  the  defendant,  and  that  it  could  not  be  ruled  as  a 
matter  of  law  that  the  plaintiff  assumed  the  risk  of  the  gates 
as  they  were  at  the  time  of  the  accident. 

We  are  also  of  opinion  that  the  question  whether  the  plain- 
tiff was  in  the  exercise  of  due  care  was  properly  left  to  the  jury. 
He  was  in  the  performance  of  his  duty,  acd  if  the  end  of  the 
gate  which  obstructed  him  had  been  in  a  line  with  the  opposite 
gate,  he  would  not  have  been  hurt.  So  far  as  appears,  he 
did  not  know  that  the  end  of  this  gate  projected  out  from 
the  line  of  the  other  into  the  line  of  travel.  Thyng  v.  Fitch- 
burg  R.  R.  Co.,  156  Mass.  13,  30  N.  E.  169,  32  Am.  St.  Rep. 
425;  Garant  v.  Cashman,  183  Mass.  13,  66  N.  E.   599. 

Judgment  on  the  verdict. 


RODEFER  et  al.  v.  PITTSBURG,  O.  V.  A  C.  R.  CO. 

(Supreme  Court  of  Ohio,  April  11,  1905.) 

[74  N.  E.  Rep.  183.] 

Revocable  Licenee— Operation  of  Railroad  Siding.* 

A  sidiogr  or  switch  constructed  by  a  railroad  company  from  its  road 
to  a  manufactory  at  the  expense  and  over  the  land  of  the  latter,  solely 

*For  the  authorities  in  this  series  on  the  subject  of  contracts  to  build, 
maintain,  and  operate  spur  tracks  or  sidinf^s,  see  Schneider  v.  K nicker* 
bocker  Ice  Co.  (Wis.),  8  R.  R.  R.  880,  31  Am.  &  Zng.  R.  Cas.,  N.  S.,  880 
(landowner  had  no  rig^ht  to  maintain  extension  of  tracks  over  private 
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for  its  benefit,  and  for  the  sole  purpose  of  affording^  it  facilities  for 
receiving^  and  shipping^  freigfht,  and  under  a  written  ag^reemect  silent 
as  to  the  length  of  time  it  is  to  remain,  may  not  be  maintained  by  the 
railroad  company  against  the  objection  of  the  owner  of  the  manufac- 
tory ;  the  agreement,  so  far  as  the  right  of  the  railroad  company  ia 
concerned,  being  merely  a  license  revocable  at  the  option  of  the  licen- 
sor or  his  grantee, 
(^yllabus  by  the  court.) 

Error  to  Circuit  Court,  Belmont  County. 

Action  by  the  Pittsburg,  Ohio  Valley  &  Cincinnati  Rail- 
road Company  against  T.  A.  Rodefer  and  others.  Judgment 
for  plaintifl,  and  defendants  bring  error.     Reversed. 

On  the  istb  day  of  January,  1883,  the  Bellaire  Window 
Glass  Works,  the  Bellaire  Goblet  Company,  and  Rodefer 
Bros.,  entered  into  the  following  contract  with  the  Ohio 
Valley  Railway  Company: 

''Memorandum  of  agreement  entered  into  this  fifteenth  day 
of  May,  1883,  by.  and  between  the  Bellaire  Window  Glass 
Works,  the  Bellaire  Goblet  Company  and  Rodefer  Brothers, 
of  the  first  part,  and  the  Ohio  Valley  Railway  Company,  of 
the  second  part,  in  relation  to  the  contract  for  a  railroad  from 
a  connection  with  the  Cleveland  &  Pittsburgh  Railroad 
Company  through  South  Bellaire,  as  follows: 

''For  the  consideration  hereinafter  mentioned,  said  par- 
ties of  the  first  part  agree  to  pay  to  said  Ohio  Valley  Rail- 
way Company  the  following  sums,  to  wit:  The  said  Bellaire 
Window  Glass  Works  the  sum  of  $2,000;  Rodefer  Brothers, 
$i,2So;  S2S0  of  the  sums  subscribed  by  Rodefer  Brothers 
shall  not  be  payable  for  six  months  after  the  time  fixed  for 
payment  of  the  other  amounts,  said  sums  to  be  paid  on  the 
condition  that  the  railway  company  shall  on  or  before  the  first 
day  of  December  next,  and  before  any  standard  gauge  track 
shall  be  constructed  between  the  points  hereinafter  named, 
construct  its  own  road  from  the  point  of  connection  with 
the  Baltimore  &  Ohio  Railroad  track,  on  the  property  of  the 
Bellaire,  Zanesville  &  Cincinnati  Railway  Company  to  a 
point  near  the  Belmont  Coalworks  in  South  Bellaire.  Said 
sums  to  be  paid  within  thirty  days  from  the  time  said  track 
is  ready  for  use  between  said  points. 

"It  is  further  agreed  that  said  railway  company  shall  con- 
struct a   siding  or  switch  from  a  point   in  the  main  track  on 

lands);  Texarkana  &  Ft.  S.  Ry.  Co.  v,  Texas  &  N.  O.  R.  Ck>.  (Tex.),  4 
R.  R.  R.  631,  27  Am.  &  Bag.  R.  Cas.,  N.  S.,  631  (where  lumber  company 
and  a  railroad  constructed  a  spur  track  from  the  former's  premises  to 
the  latter's  line,  the  lumber  company  had  no  rig^ht  to  authorized  use  of 
spur  by  another  railroad);  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Carter 
(Tex.),  3  R.  R.  R.  538,  26  Am.  &  Enfi^.  R.  Cas.,  N.  S.,  538  (validity  of 
contract  to  maintain  side  track  for  convenience  of  sawmill  owner  ;  and 
liability  of  consolidated  company  under  the  contract);  note,  6  Am.  & 
Bnfir.  R.  Cas.,  N.  S.,  714  (verbal  contract  to  maintain  switch  for  benefit 
of  shippei)  ;  Warner  v,  Texan  &  P.  R.  Co.  (U.  S.),  6  Am.  &  Engr*  R.  Cas., 
N.  S.,  696  (verbal  contract  by  railroad  to  maintain  switch  for  benefit  of 
shipper). 
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the  lands  of  Jacob  Heatberinstoo  into  and  tbrongb  Union 
street  in  Soutb  Bellaire  to  tbe  nortb  line  of  tbe  lands  of  tbe 
Bellaire  Window  Glass  Works,  and  also  a  siding  on  tbe 
lands  of  Rodefer  Brotbers,  at  tbeir  glass  works.  Said  parties 
of  tbe  second  part  to  provide  the  necessary  right  of  way  for 
tbe  said  first  mentioned  sidings  or  switches,  and  tbe  same  to 
be  constructed  on  or  before  tbe  first  day  of  December,  1883, 
or  as  soon  thereafter  as  said  right  of  way  can  be  provided  by 
said  parties  of  the  second  part.  Said  Rodefer  Brotbers  are 
to  furnish  tbe  right  of    way  for  last  named  siding. 

''It  is  farther  agreed  that  no  transfer  charges  shall  be  made  on 
business  passing  between  the  Ohio  Valley  Railway  Company 
and  the  Cleveland  &  Pittsburgh  Railroad  Company  in  or 
out. 

''It  is  farther  agreed  that  until  connection  shall  be  made 
with  the  Cleveland  &  Pittsburgh  Railroad  said  Ohio  Valley 
Railway  Company  shall  receive  from  and  deliver  to  any  ether 
standard  gauge  railroad  company  connecting  therewith  at 
Bellaire,  all  loaded  and  empty  cars  at  a  charge  not  to  exceed 
$2.00  a  car  for  loaded  cars  and  no  charge  for  empty  cars. 
And  if  said  railway  company  shall  fail  to  farnish  the  motive 
power  to  handle  said  cars,  said  parties  of  the  first  part  may 
employ  tbe  motive  power  of  any  other  railroad  company  to 
do  said  work  at  customary  rates,  at  the  cost  of  the  Ohio  Val- 
ley Railway  Company,  and  shall  have  tbe  use  of  its  tracks 
for  said  work  and  pay  said  Ohio  Valley  Railway  Company 
therefor  tbe  rates  above  specified. 

''It  is  further  agreed  that  if  the  Baltimore  &  Ohio  Railroad 
refuses  to  connect  with  said  Ohio  Valley  Railway  Company 
at  tbe  norbern  boundary  of  the  property  of  the  Bellaire, 
Zanesville  &  Cincinnati  Railway  Company,  and  the  Ohio 
Valley  Railway  Company  shall  fail  to  furnish  tbe  motive 
power  to  furnish  said  power  as  aforesaid,  then  said  parties 
of  the  first  part  shall  have  the  said  connection  laid  and  use 
said  track  on  tbe  terms  above  specified  until  said  Ohio  Val- 
ley Railway  Company  shall  make  connection  with  the  Cleve- 
land &  Pittsburgh  Railroad  Company. 

"It  is  further  agreed  that  all  the  conditions  of  this  agree- 
ment applying  to  the  Ohio  Valley  Railway  Company  shall 
apply  to  any  lessee  or  successor  of  said  Ohio  Valley  Rail- 
way Company. 

"It  io  further  agreed  that  said  parties  of  the  first  part  or 
either  of  them,  shall  be  entitled  to  receive  stock  of  said  Ohio 
Valley  Railway  Company  at  par  for  tbe  amount  paid  by 
them  respectively,  if  they  or  either  of  them  so  elect  at  tbe 
time  of  making  said  payments. 

"And  it  is  further  agreed  that  if  said  tracks  shall  not  be 
constructed  within  the  time  above  specified  and  on  tbe  con- 
ditions aforesaid,  then  this  agreement  shall  be  void." 

Tbe  contract  was  duly  signed  by  tbe  parties,  and  there- 
after they  extended  the  tirrefor  performance  to   February 

IS  R  R  R— 52 
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I,  1885,  prior  to  wbicb  time  the  road,  swicbes,  and  sidings 
iwere  constructed,  and  the  money  paid.  At  that  time  the 
plaintifi  in  error  Thornton  A.  Rodefer  and  his  brother  Albert 
comprised  the  firm  of  Rodefer  Bros.,  and  owned  and  operated 
a  glass  factory  on  a  tract  of  land  owned  by  them  abutting  on 
the  east  the  right  of  way  of  the  Bellaire,  Zanesville  & 
Cincinnati  Railway  Company,  a  narrow  gauge  railway,  and 
on  the  south  Twenty-First  street,  in  the  city  of  Bellaire.  At 
the  time  of  the  commencement  of  this  action  Thornton  A. 
Rodefer  had  succeeded  to  the  rights  of  said  partners,  and 
was  the  sole  owner  of  the  factory  and  real  estate,  and  the 
defendant  in  error  was  the  successor  of  the  Ohio  Valley  Rail- 
way Company,  and  had  succeeded  to  all  of  its  rights  and 
had  assumed  all  of  its  obligations  under  said  contract.  In 
addition  to  the  foregoing  the  circuit  court  found  the  following 
facts: 

''(8)  That  in  constructing  the  siding  mentioned  in  said  con- 
tract in  front  of  the  glasshouse  property  belonging  to  Rode- 
fer Bros.,  as  provided  in  the  agreement  aforesaid,  said  siding 
left  the  main  line  of  said  Ohio  Valley  Railway  at  a  point 
south  of  the  lands  of *said  Rodefer  Bros,  and  of  said  Twenty- 
First  street,  and  crossed  the  tracks  of  said  Bellaire,  Zanes- 
ville &  Cincinnati  Railway,  and  thence  in  a  northerly  direction 
by  an  overhead  structure  across  said  Twenty-First  street  onto 
the  lands  of  said  Rodefer  Bros.,  and  thence  along  and  over 
the  lands  of  said  Rodefer  Bros.,  in  front  of  their  glass  factory 
as  the  same  was  then  located,  and  said  track  and  siding  were 
located  and  constructed  by  the  mutual  consent  and  assent  of 
said  railway  company  and  said  Rodefer  Bros. 

''(9)  That  afterwards,  abouttheyear  1892,  said  glass  factory 
was  entirely  consumed  by  fire,  and  about  the  year  1893  it  was 
rebuilt  by  said  Rodefer  Bros.;  the  new  building  being 
about  twice  as  large  as  the  old;  the  size  of  the  same  being 
increased  by  extending  the  same  south  of  where  the  old 
building  stood;  and  the  east  side  of  said  building  was  about 
twenty-one  feet  west  of  the  east' side  of  the  old  building. 

''(10)  That  after  the  new  building  was  constructed  said  rail- 
way company  moved  its  siding,  by  the  consent  of  said  Rodefer 
Bros.,  about  twenty-one  feet  west  of  its  original  location,  so 
as  to  accommodate  itself  to  the  business  of  said  Rodefer 
Bros,  in  receiving  and  discharging  freight  to  the  said  new 
glass  factory. 

''(11)  That  after  the  construction  of  said  railway  and  the 
siding  aforesaid  the  Baltimore  &  Ohio  Railroad  Company, 
which  is  a  common  carrier,  owning  and  operating  a  road  for 
the  carrying  of  freight  and  passengers,  by  agreement  with 
the  Bellaire,  Zanesville  &  Cincinnati  Railway  Company, 
laid  a  third  rail  west  of  the  west  rail  of  said  Bellaire,  Zanes- 
ville &  Cincinnati  Railway  Company's  main  line,  to  enable 
it.  by  using  the  east  rail  of  said  Bellaire,  Zanesville  & 
Cincinnati  railway  Company  and  the  said  third  rail,  to  run 
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Standard-gauge  cars  over  the  same;  that  said  third  rail  and 
the  east  rail  of  said  Bellaire,  Zanesville  &  Cincinnati  Rail- 
way was  and  is  used  by  said  Baltimore  &  Oli'o  Railroad  for 
switching  cars  to  various  manufacturing  plants  Iccated  in 
Southern  Bellaire. 

''(12)  That  said  defendant^  Thornton  A.  Rodefer  was» 
about  and  before  the  time  the  rails  and  tracks  mentioned  in 
the  petition  were  torn  up  and  removed,  contemplating  the 
erection  of  an  extension  to  his  glass  factory,  by  which  it 
was  proposed  to  extend  the  same  in  a  southerly  direction, 
in  a  line  with  the  factory  building  theretofore  constructed, 
about  ninety  feet.  The  southeast  corner  of  said  property 
extension  was  to  extend  to  a  point  forty-one  feet  from  the 
north  side  of  said  Twenty-First  street.  That  the  said  defend- 
ant Rodefer  had  adopted  plans  and  specifications,  and  bad 
called  on  contractors,  and  had  made  contracts  for  work  and 
material  for  the  erection  of  said  extension.  This  addition 
or  extension,  if  placed  upon  the  premises  where  said  Rodefer 
contemplated  putting  it,  and  if  placed  in  line  with  the  east 
front  of  the  old  building,  would  require  the  removal  of  a  part 
of  the  siding  aforesaid,  of  said  Ohio  Valley  Railway  Com- 
pany, at  the  southeast  corner  of  said  contemplated  extension 
or  addition,  and  if  completed  as  contemplated  as  aforesaid, 
would  occupy  about  four  feet  of  the  ground  at  the  southeast 
corner  of  said  contemplated  building,  which  was  then  occu- 
pied by  said  siding,  and  would  be  placed  directly  on  the  track 
of  said  siding  as  then  located. 

"(13)  That  some  considerable  time  after  defendant  Rodefer 
had  contracted  for  the  erection  of  said  extension  or  addition 
to  his  said  glass  factory,  he  gave  notice  to  the  said  plaintifi 
to  remove  the  part  of  its  track  that  would  interfere  with  the 
erection  of  said  building  as  contemplated  and  contracted  for, 
so  as  not  to  interfere  with  the  construction  of  said  addition. 
And  said  plaintiff  failing  to  remove  its  track  eastwardly  as 
requested,  said  defendant  Rodefer  tore  up  that  part  of  said 
siding  which  extended  from  the  north  side  of  said  Twenty- 
First  street  to  a  point  ninety-seven  feet  north  of  the  same, 
and  procured  the  Baltimore  &  Ohio  Railroad  Company  to 
build  a  switch  over  the  same  ground  a  little  east  of  plaintiff's 
said  switch.  That  at  the  time  the  temporary  injunction 
herein  mi  as  granted,  said  Rodefer,  by  his  contractor,  bad 
completed  about  four-fifths  of  the  stone  foundation  for  said 
addition  and  extension. 

''(14)  That  some  years  prior  to  the  commencement  of  this 
suit  said  Ohio  Valley  Railway  Company  had  constructed  a 
spur  track  commencing  on  said  siding  where  the  same 
crosses  the  south  side  of  said  Twenty-First  street,  and 
extending  in  a  southerly  direction  west  of  the  Bellaire, 
Zanesville  &  Cincinnati  Railway  Company's  main-line  track 
and  said  third  rail  of  said  Baltimore  &  Ohio  Railroad  in 
front  of    the  Bellaire  Stove  Company's  factory;  that  said 
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spar  was  coDstracted  for  the  purpose  of  eoablinfi:  said  Ohio 
Valley  Railway  Company  and  its  successors  to  receive  and 
discbarge  freight  from  the  factory  of  said  Bellaire  Stove 
Cojipany,  and,  in  so  receiving  and  discharging  the  same,  it 
was  necessary  to  run  cars  onto  the  siding  heretofore  meo-* 
tioned,  and  then  back  said  cars  out  onto  said  spur. 

''(15)  That  the  southeast  corner  of  the  foundation  of  the 
proposed  extension  or  addition  is  twelve  feet  and  nine  inches 
from  the  third  rail  of  the  Bellaire,  Zanesville  &  Cincinnati 
Railway,  and,  if  the  siding  of  plaintiff  company  was  built  in 
this  space  of  twelve  feet  and  nine  inches,  there  would  not 
be  clearance  room  if  standard-gauge  cars  were  moving  on 
the  Bellaire,  Zainesville&  Cincinnati  third  rail  and  plaintiff's 
said  switch  (i.  e.,  they  could  not  pass  each  other  at  the  same 
time);  that  this  want  of  clearance  would  extend  for  about 
twenty-four  feet  north  of  the  southeast  corner  of  said  exten* 
sion;  that  at  the  point  named,  both  south  and  north  of  the 
same,  there  is  a  clear  view  for  several  hundred  yards,  so 
that  switching  trains,  if  using  the  siding,  and  trains  of 
cars  using  the  Bellaire,  Zanesville  &  Cincinnati  Railway  for 
switching  purposes,  would  have  full  view  of  any  approaching 
trains  or  locomotives. 

''(16)  That  Rodefer  Bros,  or  defendant  Thornton  A.  Rode- 
fer never  conveyed  to  said  Ohio  Valley  Railway  Company* 
nor  to  the  plaintiff,  by  deed,  contract,  or  any  paper  writing,, 
any  right  of  way  for  a  siding  over  their  or  his  premises, 
except  as  hereinbefore  stated  and  found." 

The  action  was  commenced  in  the  court  of  common  pleas 
of  Belmont  County  in  November,  1900,  by  the  railroad  com- 
pany against  the  plaintiffs  in  error,  to  prevent  them  from 
further  removing  the  siding,  and  to  require  them  to  restore  so 
much  as  had  been  already  removed.  The  facts  connectiuir 
the  defendant  McCIain  with  the  subject  of  the  litigation  do 
not  appear,  but  presumably  he  was  the  contractor  for  Rode- 
fer. The  court  of  common  pleas  found  for  the  defendants, 
and  dismissed  the  petition.  The  railway  company  appealed. 
The  circuit  court  found  the  facts  as  above,  and  granted  the 
relief  prayed  for.  The  defendants  prosecuted  error  in  this 
court;  their  contention  being  that,  upon  the  facts  found,  the 
judgment  should  have  been  in  their  favor. 

Driggs    &  Heilein  and  James    C.  Tallman,   for  plaintiffs 
in  error. 
Carey  &  Mullins  and  C.  L.  Weems,  for  defendant  in  error. 

SUMMERS,  J.  (aftet  stating  the  facts).  Plaintiff  in 
error  contends  that  the  right  given  by  the  contract  to  the 
railway  company  to  construct  a  siding  on  his  land  was  merely 
a  license  revocable  at  any  time,  or  when  it  ceased  to  be  useful 
to  the  owner  of  the  land.  The  railway  company  contends 
that  the  intention  of  the  parties  to  the  contract  was,  of 
Rodefer's  predecessor  in  title,  to  secure  facilities  for  sending 
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and  receiving  freight  at  its  factory,  and  of  the  railway  com- 
pany, to  carry  the  freight;  that  the.siding  still  may  be  ased 
to  effect  that  intention,  and  that  so  long  as  it  may  be  so 
nsed  the  right  to  maintain  it  subsists;  that  such  a  right  may 
be  created  by  contract;  and  that,  if  the  right  is  merely  a 
license,  then  it  has  been  executed,  and  is  irrevocable. 

In  Wolfe  V.  Frost,  4  Sanf.  Ch.  72,  the  assistant  vice  chan- 
cellor defines  an  easement  and  a  ''license''  as  follows:  ''An 
easement  is  a  privilege,  without  profit,  which  the  owner  of 
one  neighboricg  tenement  has  of  another,  in  respect  of  their 
several  tenements,  by  prescription  or  by  grant,  by  which  the 
servient  owner  is  obliged  to  suffer  or  not  to  do  something 
on  his  own  land  for  the  advantage  of  the  dominant  owner. 
A  license  is  an  authority  to  do  a  particular  act  or  series 
of  acts  upon  another's  land,  without  possessing  any  estate 
therein.  A  license,  when  executed,  will  prevent  the  owner 
of  the  land  from  maintaining  case  or  trespass  for  the  acts 
done  under  it;  but  it  is  revocable  at  pleasure,  and  will  not 
be  a  defense  to  any  act  done  after  it  is  revoked."  In  The 
Greenwood  Lake  &  P.  J.  Railroad  Co.  v.  N.  Y.  &  G.  L.  Rail- 
road Co.,  134  N.  Y.  435,  439,  31  N.  E.  874,  875,  Vann,  J., 
defines  them  as  follows:  "An  easement  is  a  right,  without 
profit,  created  by  grant  or  prescription,  which  the  owner  of 
one  estate  may  exercise  in  or  over  the  estate  of  another  for 
the  benefit  of  the  former.  A  license  is  a  personal,  revocable, 
and  nonassignable  privilege,  conferred  either  by  writing  or 
parol,  to  do  one  or  more  acts  upon  land,  without  possessing 
any  interest  therein."  Similar  definitions  may  be  found  in 
the  text-books. 

That  a  right  such  as  is  claimed  by  the  railway  company  to 
maintain  and  use  in  perpetuity  a  siding  for  its  benefit  on 
the  land  of  the  defendant  is  an  easement,  and  not  a  license, 
is,  we  think,  apparent  from  a  study  of  the  cases,  and  that  a 
failure  to  discriminate  between  them  has  occasioned  much 
of  the  confusion  that  exists  upon  the  question  of  the  revoca- 
bility  of  a  license.  The  right  indefinitely  to  maintain  and 
nse  its  track  upon  the  land  of  the  defendant  would  be  in 
•effect,  an  appropriation  of  it  to  plaintiff's  use.  It  would  be 
permanent  in  its  nature,  and  an  interest  in  the  land.  Junc- 
tion Railroad  Co.  v.  Rnggles,  7  Ohio  St.  i.  In  Cook  v. 
Stearns,  11  Mass.  533,  538,  a  right  to  enter  on  the  land  of  an- 
other to  repair  a  dam  was  claimed  under  a  license  given  by  a 
former  owner  to  build  the  dam.  Chief  Justice  Parker,  speak- 
ing of  what  is  technically  a  license,  and  of  licenses  which  in 
their  nature  amount  to  the  creating  of  an  easement,  savs: 
^'The  distinction  is  obvious.  Licenses  to  do  a  particular  act 
do  not  in  any  degree  trench  upon  the  policy  of  the  law, 
which  requires  that  bargains  respecting  the  title  or  interest 
in  real  estate  shall  be  by  deed  or  in  writing.  They  amount 
to  nothing  more  than  an  excuse  for  the  act,  which  would 
otherwise  be  a    trespass.     But  a  permanent  right  to    hold 
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another's  land  for  a  particular  purpose,  and  to  enter  upoo 
it  at  all  times  without  bis  consent,  is  an  important  interest, 
which  ought  not  to  pass  without  writing,  and  is  the  very 
object  provided  for  by  our  statute.  If  the  defendant  had  a 
license  from  the  former  owners  of  the  plaintiff's  close  to  make 
the  bank,  dam,  and  canal  in  their  land,  this  extended  only  to 
the  act  done,  so  as  to  save  him  from  their  action  of  trespass 
for  that  particular  act;  but  it  did  not  carry  with  it  an  author- 
ity at  any  future  time  to  enter  upon  the  land.  As  to  so 
much  of  the  license  as  was  not  executed,  it  was  counter- 
mandable;  and  transferring  the  land  to  another,  or  even 
leasing  it,  without  any  preservation,  would  of  itself  be  a 
countermand  of  the  license.  For  although,  when  one  is  per- 
mitted  to  do  certain  things  upon  the  land  of  another,  an 
implied  authority  is  given  to  enter  upon  the  land  to  do  the 
thing,  and  to  repair  it,  if  it  is  of  a  permanent  nature,  yet  the 
first  permission  or  license  must  be  by  grant,  in  order  to  draw 
after  it  this  consequence.*' 

Permission  to  cross  another's  land  or  to  enter  upon  it,  and 
to  cut  a  tree,  or  to  do  some  other  act,  is  very  different  in  its 
consequences  from  those  arising  from  the  execution  of  a  per- 
mission to  appropriate  part  of  the  land,  or  to  erect  upon  it  a 
permanent  fixture.  And  to  call  permission  to  do  the  latter  a 
license,  £.nd  then  to  say  that  when  executed  it  is  irrevocable,, 
because  a  license  executed  is  irrevocable,  is  not  only  to  over- 
look the  distinction  between  an  easement  and  a  license,  but 
also,  in  a  measure,  to  defeat  the  object  of  the  statute  of 
frauds  and  of  our  laws  respecting  the  conveyance  of  land* 
A  license  may  be  revoked  at  any  time.  What  is  meant  by 
the  statement  that  a  license  executed  is  irrevocable  is  not 
that  the  license  may  not  be  revoked  as  to  future  acts,  but 
that  the  licensor  may  not  recover  against  the  licensee  for  the 
acts  already  done.  It  is  contended  that  the  rule  is  otherwise 
in  this  state,  and  Wilson  v.  Chalfant,  15  Ohio,  248,  45  Am. 
Dec.  574,  Hornback  v.  Cincinnati  &  Zanesville  Railroad 
Co.,  22  Ohio  St.  81,  and  Meek  v.  Breckenridge,  29  Ohio  St. 
642,  are  cited.  The  earlier  cases  were  decided  when  land 
was  cheap,  water  power  a  necessity,  and  the  policy  of  the 
state  to  encourage  manufacturing.  The  rule  contended  for 
does  not  seem  to  have  been  applied  in  the  later  case  of  Wii- 
kins  v.  Irvine,  33  Ohio  St.  138.  In  Jones  on  Easements,  § 
69,  the  author  says:  ''Although  there  are  numerous  decisions 
which  hold  that  in  equity  a  permanent  license  becomes 
irrevocable  after  the  licensee  has  expended  money  on  the 
faith  of  it,  these  decisions  seem  opposed  to  sound  law  and 
to  the  weight  of  authority  both  in  America  and  in  England.  "^ 
In  Crosdale  v.  Lanigan,  129  N.  Y.  604,  610,  29  N.  E.  824, 
82s,  26  Am.  St.  Rep.  551,  Andrews,  J.,  says:  ''There  has 
been  much  contrariety  of  decision  in  the  courts  of  different 
states  and  jurisdictions.  But  the  courts  of  this  state  have 
upheld   with  great  steadiness  the  general  rule  that  a   parol 
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license  to  do  an  act  on  the  land  of  the  licensor,  while  it  jus- 
tifies anything  done  by  the  licensee  before  revocation,  is 
nevertheless  revocable  at  the  option  of  the  licensor;  and  this 
althoagh  the  intention  was  to  confer  a  continuing  right,  and 
money  had  been  expended  by  the  licensev  upon  the  faith  of  the 
license.  This  is  plainly  the  rule  of  the  statute.  It  is  also, 
we  believe,  the  rule  required  by  public  policy.  It  prevents 
the  burdening  of  lands  with  restrictions  founded  upon  oral 
agreements,  easily  misunderstood.  It  gives  security  and 
certainty  to  titles  which  are  most  important  to  be  observed 
against  defects  and  qualifications  not  founded  upon  solemn 
instruments.  The  jurisdiction  of  courts  to  enforce  oral  con- 
tracts for  the  sale  of  land  is  clearly  defined  and  well  under- 
stood, and  is  indisputable;  but  to  change  what  commenced 
in  a  license  into  an  irrevocable  right,  on  the  ground  of 
equitable  estoppel  is  another  and  quite  different  matter.  It 
is  far  better,  we  think,  that  the  law  requiring  interests  in 
land  to  be  evidenced  by  deed  should  be  observed,  than  to  leave 
it  to  the  chancellor  to  construe  an  executed  license  as  a 
grant,  depending  upon  what,  in  his  view,  may  be  equity  in 
the  special  case."  In  White  v.  Manhattan  Railroad  Co., 
139  N.  Y.  19,  34  N.  E.  887,  the  Court  of  Appeals  ruled  that: 
''It  seems  that  an  easement  to  do  some  act  of  a  permanent 
nature  upon  the  lands  of  another  cannot  be  created  by  a 
license,  even  when  in  writing  and  executed  upon  a  good  con- 
sideration. It  can  only  be  created  by  deed,  or  conveyance 
operating  as  a  grant."  In  Jackson  &  Sharp  Co.  v.  Phila., 
W.  &  B.  Railroad  Co.,  4  Del.  Ch.  180,  it  is  held  that:  ''It 
is  settled  that  at  law  a  license  cannot  create  or  transfer  any 
interest  in  land.  Hence  a  mere  license  affecting  land  is,  at 
law,  always  revocable,  though  granted  for  a  valuable  con- 
sideration, and  though  the  licensee  may  have  expended 
money  on  the  faith  of  it.  This  rule  is  modified  in  equity  by 
the  principle  of  equitable  estoppel,  but  equitable  estoppel 
proceeds  always  on  the  basis  of  preventing  fraud.  Its  effect 
is  to  restrain  the  exercise  of  a  legal  right,  and  this  even  a  court 
of  equity  cannot  do  unless  there  has  been  such  conduct  as 
would  render  the  assertion  of  the  legal  right  a  fraud.  The  erec- 
tion of  a  side  track  connecting  with  a  railroad,  at  the  expense 
of  plaintiff,  and  the  subsequent  expenditure  of  large  sums  of 
money  by  it  in  the  erection  of  carworks,  from  which  cars 
were  delivered  by  means  of  the  side  track,  held  not  to  estop 
the  railroad  company  from  revoking  their  license  to  connect 
the  side  track  with  the  company's  track.''  However,  the 
matter  need  not  be  further  pursued,  since  the  case  at  bar  is 
disposed  of  on  other  grounds,  presently  to  be  stated;  and 
what  has  been  here  said  is  not  to  be  considered  as  in  any  way 
modifying  the  rule  laid  down  in  previous  decisions  of  this 
court,  but  is  intended  merely  as  a  caution  against  a  blind 
application  of  a  rule. 
That  the  railway  company  has  no  right  to  maintain   and 
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use  the  siding  without  permissioa  of  the  owner  of  the  land 
must  be  concluded  from  the  considerations  following.  The 
agreement  does  not  purport  to  grant  any  interest  in  the  land. 
An  interest  in  the  land  was  not  necessary  to  the  accomplish- 
ment of  the  object  of  the  agreement,  and  there  is  nothing  in 
the  agreement,  or  in  the  circumstances  surrounding  the  par- 
ties at  the  time  they  entered  into  it,  from  which  may  be 
inferred  an  intention  to  grant  such  an  interest.  The  rail- 
way company  did  not  pay  for  tbe  privilege  of  put- 
ting in  a  siding  for  its  bene£t.  It  received  pay  for 
constructing  the  siding  on  the  owner's  land,  and  for 
the  owner's  sole  benefit.  No  right  to  use  it  other- 
wise is  provided  for  in  the  agreement,  nor  is  it  provided  that 
the  owner  shall  ship  on  plaintiff's  road.  The  contract  is 
with  Rodefer  Bros.  The  defendant  is  not  privy  to  it  and  not 
bound  by  it,  and,  if  he  does  not  choose  to  use  the  siding  for 
shipping  or  receiving  freight,  what  possible  benefit  could  the 
plaintiff  derive  from  maintaining  it?  The  sole  object  of  the 
agreement,  so  far  as  relates  to  the  siding,  was  to  secure  ao 
accommodation  from  the  railway  company  for  the  owner  of 
the  land;  not  to  grant  to  the  railway  company  a  privilege 
in  the  owner's  land.  The  siding  being  on  the  land  of  the  de- 
fendant, and  solely  for  his  benefit,  he  may  terminate  the  right 
to  maintain  it,  and  may  require  its  removal.  The  following 
observations  of  defendant's  counsel  seem  pertinent:  ''This 
is  an  important  question.  Hundreds  of  manufacturing 
plants  have  paid  railroad  companies  for  building  switches  on 
their  premises,  leading  to  their  factories,  which  were  de- 
signed and  intended  for  their  accommodation  only;  and  if 
it  is  the  law  that,  when  the  railroad  company  builds  the 
switch,  its  interest  in  the  ground  on  which  the  switch  is  built 
is  superior  to  that  of  the  owners  to  extend  or  remodel  their 
factories;  that  the  railroad  company,  by  so  doing,  acquires 
a  permanent  easement  in  or  interest  in  the  grounds  on  which 
the  switch  is  located,  that  is  superior  to  all  rights  of  the 
owners — then  it  is  high  time  that  the  manufacturing  plants 
were  finding  it  out." 

The  judgment  of  the  circuit  court  is  reversed,  and  upon  the- 
facts  found,  judgment  is  rendered  for  the  plaintiffs  in  error, 
and  the  petition  is  dismissed. 

Reversed,  and  judgment  for  plaintiffs  in  error. 

DAVIS,  C.  J.,  and  PRICE  and  SPEAR,  JJ.,  concur 
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PEOPLE  ex  rcl.  ROCHE  v.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  IllinoU,  April  17, 1905.) 

[74  N.  E.  Rep.  116.] 

Taxation— Railroads— Track— Assessment.* 

A  bridge  approach,  consisting  of  elevated  traclcs,  embankment  and 
yiadnct,  constmcted  on  land  purchased  by  a  railroad  for  a  right  of  way, 
and  used  exclusively  as  a  railroad  track,  for  railroad  purposes — to  con- 
nect the  main  tracks  of  the  railroad  with  a  bridge  across  a  navigable 
river — constitutes  a  railroad  track,  within  the  meaning  of  the  provi- 
sions of  the  revenue  law  of  1872  (Kurd's  Rev.  St.  1903,  c.  120,  §g  40-52, 
109)  dividing  real  estate  belonging  to  railroad  companies  into  two 
classes  for  the  purposes  of  taxation,  the  first  consisting  of  railroad 
track,  in  which  is  included  the  right  of  way,  and  superstructure  of 
main,  side,  or  second  track,  and  turn-outs,  and  requiring  the  first  class 
to  be  assessed  by  the  State  Board  of  Equalization,  and  not  by  the 
county  assessor. 

Appeal  from  Alexander  Coaaty  Court;  Wm.  S.  Dewey. 
Judge. 

Application  by  tl  e  people,  on  the  relation  of  James  C. 
Roche,  for  judgment  for  delinquent  taxes  against  the  Illinois 
Central  Railroad  Company.  From  a  judgment  in  favor  of 
the  railroad,  relator  appeals.     Affirmed. 

This  is  an  application  of  the  county  collector  of  Alexander 
county,  to  the  June  term,  1904,  of  the  county  court  of  that 
county,  for  a  judgment  against  lands,  lots,  and  other  real 
estate  for  taxes  due  thereon  for  the  year  1903.  In  the  col- 
lector's list  of  delinquent  property  was  the  bridge  approach 
of  the  Illinois  Central  Railroad  Company  to  the  railroad 
bridge  across  the  Ohio  river  at  Cairo,  in  said  county.  Said 
approach  was  assessed  by  the  county  assessor  at  $2i;o,ooo,  and 
the  taxes  were  extended  upon  the  taxable  assessment  or 
valuation  of  $50,000,  amounting  to  the  sum  of  $3, 542.40.  Th# 
taxes  thus  amounting  to  $3,542.40  were  assessed  against  ''the 
Illinois  Central  bridge  approach,"  described  on  the  taxbooks 
and  in  the  collector's  application  as  follows:  ''The  Illinois 
Central  bridge  approach,  consisting  of  2,656  lineal  feet  of 
steel  viaduct  and  5,307  lineal  feet  of  trestle,  3,255  feet  of 
which  is  composed  of  frame  bents  and  the  balance  of  pile 
bents.     The   pile  trestles  are  filled  in    with  ground.     The 

*For  the  authority  in  this  series  on  the  subject  of  what  is,  and  is  not, 
taxable  as  part  of  railroad  company's  right  of  way,  roadbed,  or  tracks, 
see  Chicago  &  N.  W.  Ry.  Ck>.  v.  People  (Ill.)«  1  R.  R*  R.  458, 24  Am.  & 
£ng.  R.  Cas.,  N.  S.,  458  (stockpena  not  part  of  track)  ;  note,  11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  190;  Territory  of  New  Mexico  v.  United  States 
Trust  Co.  of  New  York  (U.  S.).  14  Am.  &  Eng.  R.  Cas.,  N.  8.,  811  (what 
included  in  ''right  of  way") ;  City  of  Detroit  v.  Donovan  (Mich.),  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  520  (franchise  of  street  railway  as  part  of 
roadt>ed,  and  therefore  personal  property)  ;  Mayor,  etc.,  of  City  of 
Newark  v.  State  Board  (N.  J.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  308 ; 
Nashville  &  D.  R.  Co.  v.  State  (Ala.),  23  Am.  A  Eng.  R.  Cas.,  N.  S., 
202  (what  included  in  right  of  way) ;  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Cass  County  (N.  Dak.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  813  (what  is  sub- 
ject to  taxation  as  "roadway.)" 
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above  said  Illinois  Central  bridge  approach  is  located  io  sec- 
tions 14  and  23,  in  township  17,  range  i  west  of  the  third 
principal  meridian  in  the  county  of  Alexander."  Appellee 
filed  six  objections  to  the  tax  so  assessed  upon  is  property, 
the  first  of  which  was  not  passed  upon  by  the  county  court* 
hud  the  fifth  and  sixth  of  which  were  overruled,  and  the 
second,  third,  and  fourth  of  which  were  sustained.  Judg- 
ment was  rendered  against  the  collector  and  in  favor  of  the 
appellee,  and  from  such  judgment  the  present  appeal  is  pros- 
ecuted. 

Lansden  &  Leek  and  Alexander  Wilson,  State's  Atty.,  for 
appellant. 

W.  W.  Barr  and  Gilbert  &  Gilbert  (J.  M.  Dickinson,  of 
counsel),  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts).  The  six  objec- 
tions filed  by  appellee  m  the  county  court  may  be  reduced  to 
three:  First,  that  the  bridge  approach  is  exempt  from  taxa- 
tion under  appellee's  charter;  second,  that  said  bridge 
approach,  if  assesed  at  all,  should  be  assessed  by  the  State 
Board  of  Equalization,  and  not  by  the  county  assessor;  and, 
third,  that  the  description  of  the  approach  is  not  sufficient  to 
justify  or  sustain  the  assessment.  We  deem  it  necessary  to 
consider  only  the  second  of  these  objections  in  order  to  dis- 
pose of  the  present  appeal. 

In  consideration  of  the  construction  of  appellee's  road,  and 
the  payment  by  it  cf  7  per  cent,  of  the  gross  amount  of  its 
receipts  or  income  to  (he  state,  appellee  has  been  relieved 
from  payment  of  all  other  than  state  taxes,  to  be  assessed 
as  provided  for  in  section  22  of  its  charter.  Charter  of  Illinois 
Central  Railroad  Co.  of  February  10,  1851,  as  found  in  Priv. 
Laws  111.  i8si,  p.  61;  Neustadt  v.  Illinois  Central  Railroad 
Co.,  31  III.  484.  The  first  objection  made  by  appellee  in  the 
court  below  raised  the  question  whether  this  bridge  approach 
was  exempt  from  taxation  under  the  provision  of  appellee's 
charter,  as  above  referred  to.  This  objection,  however,  was 
not  passed  upon  by  the  county  court.  Counsel  for  appellant 
say  in  their  brief:  ''That  court  declined  to  pass  upon  or 
consider  the  question  of  the  exemption  of  the  bridge  approach 
from  taxation,  but  held  that,  if  subject  to  assessment  and 
taxation,  it  must  be  assessed  by  the  state  board."  Counsel 
for  appellee  say  in  regard  to  this  objection  in  their  brief: 
**The  county  court  *  *  •  made  no  ruling  on  it,  *  *  * 
and  we  doubt  not  this  honorable  court  will  not  find  it 
necessary  to  devote  its  valuable  time  to  a  decision  of  a  ques- 
tion so  unnecessary  to  a  decision  of  this  case,  as  viewed  by 
the  lower  court  and  counsel  for  appellee."  It  being  thus 
conceded  by  counsel  on  both  sides  that  the  objection  in  rela- 
tion to  the  exemption  of  the  property  in  question  from  taxa- 
tion under  appellee's  charter  was  not  passed  upon  bv  the 
trial  court,  the  validity  or  invalidity  of  such  objection  will 
not  be  here  discussed. 
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The  bridge  approach  in  question  ^as  assessed  by  the 
county  assessor,  and  not  by  the  State  Board  of  Equalization; 
and,  if  the  county  assessor  had  no  power  to  make  the 
assessment  against  the  bridge  approach,  such  assessment  is 
void.  If  that  assessment,  as  made  by  the  local  assessor, 
was  made  by  an  unauthorized  person,  then  the  action  of  the 
court  below  in  rendering  judgment  in  favor  of  the  appellee 
was  correct,  independently  of  the  question  whether  the  prop- 
erty was  or  was  not  exempt  from  taxation  by  any  ofiBrial  or 
board.  The  only  question,  therefore,  to  be  determined,  is 
whether  the  property  in  controversy  was  properly  assessed 
by  the  local  or  county  assessor.  The  determination  of  the 
question  thus  presented  depends  upon  the  determination  of 
the  further  question  whether  or  not  ''the  Illinois  Central 
bridge  approach,"  so  assessed,  is  railroad  track.  If  the 
bridge  approach  comes  within  the  designation  of  ''railroad 
track,'*  it  could  only  be  assessed  by  the  State  Board  of 
Equalization,  if  assessed  at  all,  and  not  by  the  county  as- 
sessor. The  inquiry  therefore  arises  whether  or  not  the 
railroad  property  in  question  is  "railroid  track."  Two 
deeds  were  introduced  in  evidence — one  dated  October  15, 
1853,  executed  by  Taylor  and  Davis,  trustees  of  the  Cairo  city 
property,  to  the  Illinois  Central  Railroad  Company,  covering 
a  strip  of  land  200  feet  wide  (containing  139.93  acres),  extend- 
ing from  a  point  in  Pulaski  county  down  to  a  point  in  said 
section  23  in  Alexander  county,  and  also  conveying  another 
tract,  of  70.56  acres,  extending  from  the  Mississippi  river  to 
the  Ohio  river;  said  strip  of  land  connecting  with  the  said 
last-named  tract  on  the  north  near  the  center.  The  other 
deed  is  dated  April  8,  1889,  executed  by  Taylor  and  Parsons, 
trustees  of  the  Cairo  trust  property,  to  the  Illinois  Central 
Railroad  Company,  conveying  17.60  acres  of  land.  A  plat 
was  introduced  in  evidence,  showing  the  location  of  the  com^ 
pany's  lands  described  in  these  two  deeds.  The  plat  shows 
an  embankment  along  the  approach  and  the  foot  of  the  slope 
of  the  embankment.  Upon  this  embankment  is  a  40-foot 
roadbed,  and  the  remainder  of  the  approach  is  known  as  the 
"Steel  Viaduct."  The  plat  so  introduced  represents  the 
original  right  of  way  obtained  by  the  deeds,  and  the  entire 
land  owned  by  the  company.  The  top  of  the  embankment, 
where  it  connects  with  the  steel  viaduct,  is  shown;  and  it  is 
all  a  part  of  the  appellee's  right  of  way.  There  are  two 
tracks  on  the  embankment,  and  one  track  on  the  steel  via- 
duct connected  with  the  embankment.  The  entire  length  of 
the  embankment  is  5,307  feet,  and  of  the  steel  viaduct 
2,656  feet.  One  of  the  witnesses,  who  is  a  civil  engineer, 
says:  "The  entire  embankment  and  viaduct  are  on  the 
Central's  right  of  wa^f.  *^  *  *  A  little  more  than  one-half 
of  the  embankment  is  on  the  land  acquired  in  1853,  aod 
a  little  less  than  one-half  is  on  the  land  acquired  in  1889. 
*    *    *    The    entire  right  of  way   is  literally  covered  with 
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side  tracks.  There  is  no  room  for  more  without  baying 
additional  right  of  way.  There  are  two  tracks  od  the  earth 
embankment — one  to  and  the  other  from  the  bridge,  and 
one  track  on  the  steel  viadact."  Another  witness  testified: 
''The  approach  leads  from  the  Central's  main  line  to  the 
bridge.  *  *  *  The  land  described  in  the  deed  of  October 
15*1853,  *  *  *  was  purchased  for  right  of  way  to  be  used 
for  main  and  side  tracks  and  other  improvements  necessary 
to  the  operation  of  the  railroad,  and  has  been  used  for  such 
purposes  ever  since.  The  land  in  deed  of  April  8,  1889, 
*  *  *  was  purchased  for  additional  right  of  way,  and  to 
enable  the  company  to  construct  the  Illinois  approach  to  the 
bridge.  *  *  *  Since  the  purchase  of  these  lands  the 
Central  has  had  the  control  and  occupancy  of  them. 
This  additional  right  of  way  is  occupied  by  the 
conpany's  tracks  and  so  used.  *  *  *  Previous  to 
the  construction  of  the  bridge  we  had  an  incline  here, 
but  it  was  not  able  to  do  the  increased  business  grow- 
ing up  on  the  Illinois  line  In  order  to  operate  that  business 
satisfactorily  from  the  Illinois  lines,  the  bridge  approach  was 
absolutely  indispensible.  It  was  necessary  to  the  successful 
and  profitable  opetation  of  these  lines  through  Illinois.'* 
The  evidence  thus  shows  quite  clearly  that  the  elevated  em- 
bankment, and  steel  viaduct  connected  therewith,  which 
constitute  the  bridge  approach  in  question,  are  a  part  of 
appellee's  right  of  way,  and  come  within  the  meaning  of 
what  is  designated  in  the  statute  and  decisions  of  this  court 
as  ''railroad  track."  The  revenue  law  of  1872  (Hurd's  Rev. 
St.  1903,  c.  120,  §g  40-52,  109)  divides,  for  the  purpose  of 
assessment  for  taxation,  all  real  estate  belonging  to  railroad 
companies  into  two  classes,  namely,  "railroad  track,"  and 
"all  real  estate,  including  the  stations  and  other  buildings 
and  structures  tberecn,  other  than  that  denominated  'railroad 
track,'  "  and  provides  that  the  first  class  shall  be  assessed 
by  the  State  Board  of  Equalization.  Section  41  of  the  rev- 
enue act  requires  the  railroad  companies  to  return  to  the 
county  clerk  a  statement  or  schedule  showing  the  property 
held  for  right  of  way,  and  section  42  then  provides  as  follows: 
"Such  right  of  way,  including  the  superstructures  of  main,  side 
or  second  track  and  turn-outs,  and  the  station  and  improve- 
ments of  the  railroad  company  on  such  right  of  way,  shall  be 
held  to  be  real  estate  for  the  purposes  of  taxation,  and  denom- 
inated'railroad  track,'  and  shall  be  so  listed  and  valued; 
and  shall  be  described  in  the  assessment  thereof  as  a  strip 
of  land  extending  on  each  side  of  such  railroad  track,  and 
embracing  the  same,  together  with  all  the  stations  and  im- 
provements thereon,"  etc.  Chicago  &  Alton  Railroad  Co.  v. 
People,  98  III.  350.  The  proof  in  the  case  »t  bar  shows  that 
the  tracks  upon  the  embankment  and  viaduct  above  men- 
tioned were  erected  by  appellee  upon  its  right  of  way,  and 
that  appellee,  which  is  a  railroad  company,  did  at  the  time  of 
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the  assessmeot  own  and  use  said  tracks  as  its  right  of  way 
for  the  operation  of  its  lines  in  Illinois.  These  elevated 
tracks,  and  the  embankment  and  viaduct  upon  which  they 
are  located,  are  certainly  ''a  superstructure  of  main,  side 
or  second  track,"  and  therefore  fall  within  the  designation 
of  ^'railroad  track."  In  Chicago  &  Alton  Railroad  Co.  v. 
People,  supra,  this  court  held  that  under  the  revenue  law  the 
exclusive  power  to  assess  ''railroad  track"  and  rolling  stock 
of  railway  companies  is  conferred  upon  the  State  Board  of 
Equalization,  and  therefore  an  assessment  of  property,  used 
as  railroad  track,  by  the  local  township  assessor,  is  void;  and 
it  was  there  held  that  land  held  and  in  actual  use  by  a  rail- 
road company  for  ^ide  tracks,  switches,  and  turn-outs  must  be 
regarded,  within  the  meaning  of  the  revenue  law,  as  a  part 
of  the  right  of  way  of  the  company,  notwithstanding  it  may 
have  machine  shops,  depots,  roundhouses,  and  other  super- 
structures thereon,  necessary  for  the  successful  use  of  the 
road. 

The  bridge  approach  here  under  consideration  comes  none 
the  less  under  the  designation  of ''railroad  track,"  because 
the  tracks  are  elevated.  In  Kotz  v.  Illinois  Central  Railroad 
Co.,  i88  111.  578,  59  M.  E.  240,  where  the  elevation  of  its 
tracks  by  the  appellee  was  under  consideration,  this  court 
said  (page  581  of  188  111.,  page  240  of  59  N.  E.):  "The  right 
of  appellee  to  use  its  right  of  way  'for  all  uses  and  purposes 
connected  with  the  construction,  repair,  maintenance  and 
complete  operation  of  said  railroad'  was  not  exhausted  so 
soon  as  a  surface  road  was  built  thereon,  but  is  a  continuing 
right,  which  will  enable  appellee  to  change  its  plan  of  con- 
struction and  operation  to  meet  the  demands  upon  it  of  a 
growing  business,  and  the  changes  wrought  by  the  development 
of  society." 

It  is  true,  also,  that  the  embankment  and  viaduct  in  ques- 
tion, and  the  tracks  thereon,  lead  from  the  main  tracks  of 
appellee  to  a  bridge  across  the  Ohio  river,  but  they  are  none 
the  less  within  the  meaning  of  "railroad  tracks"  on  this 
account.  In  Chicago  &  Alton  Railroad  Co.  v.  People,  129 
111.  571,  22  M.  E.  864,  25  N.  E.  5,  it  was  held  that  a  sidetrack 
of  a  railroad  company,  leading  from  the  main  track  to  a 
stone  quarry,  and  used  for  the  purpose  of  procuring  stone  for 
ballasting  the  road,  must  be  regarded  as  "railroad  track," 
for  the  purpose  of  taxation.  In  Anderson  v.  Chicago,  Burling- 
ton &  Quincy  Railroad  Co.,  ii7  111.  26,  7  N.  E.  129,  it  was 
held  that  a  bridge  across  a  navigable  stream,  forming  the 
boundary  line  between  this  and  another  state,  constructed 
and  used  exclusively  by  railroad  company  as  a  part  of  its 
continuous  line  of  railroad,  comes  within  the  denomination 
of  "railroad  track"  for  the  purposes  of  taxation,  and,  as  such, 
must  be  assessed  only  by  the  State  Board  of  Equalization; 
and  its  assessment  by  the  local  assessor  was  there  held  to 
be  without    warrant  of  law.     If  a   bridge  constructed   and 
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used  exclaaively  by  a  railroad  company  as  a  part  of  its  con- 
tinaous  line  of  railroad  comes  within  the  denomination  of 
^'railroad  track,"  then  a  bridge  approach,  such  as  is  the  one 
here  under  consideration,  being;  used  exclusively  as  a  railroad 
track  for  railroad  prrposes,  comes  within  the  denomination 
of  ''railroad  track."  See,  also.  People  v.  Atchison,  Topeka 
&  Santa  Fe  Railway  Co.,  206  111.  2i;2,  68  N.  E.  loeg.  In 
Quincy,  Omaha  &  Nebraska  City  Railway  Co.  v.  People, 
IS6  111.  437,  41  N.  E.  162,  where  it  appeared  that  the  prop- 
erty in  question  was  used  altogether  for  railroad  purposes,  and 
was  all  necessary  in  the  operation  and  management  of  the 
road,  it  was  held  that  the  only  legal  assessment  made  of  the 
property  was  that  made  by  the  State  Board  of  Equalization 
assessing  the  property  of  appellant  as  railroad  track,  although 
the  main  track  of  the  road  was  all  in  another  state,  and  its 
depots,  switchyards,  shops,  and  sidetracks  were  in  this  state, 
and  used  for  railroad  purposes  by  the  aid  of  a  leased  track; 
and  it  was  there  further  held  that  the  assessment  made  by 
the  local  assessor  was  null  and  void. 

Inasmuch,  therefore,  as  the  appellee's  bridge  approach,- 
with  its  embankment  and  viaduct  and  elevated  tracks,  comes 
within  the  denomination  of  '^railroad  track,"  the  county 
assessor  had  no  power  to  assess  it,  whether  it  is  exempt  from 
taxation,  or  not,  under  appellee's  charter.  Consequently  the 
decision  01  the  trial  court  in  sustaining  the  second  objection 
above  mentioned  was  correct.  Accordingly  the  judgment  of 
the  county  court  is  a£Brmed. 

Judgment  afiBrmed. 


HESTER  V.  DURHAM  TRACTION  CO. 

(Supreme  Court  of  North  Carolina,  May  2, 1905.) 

[50  S.  E.  Rep.  711.] 

Street  Railways— Additional  Servitude.* 

The  coaatruction  of  a  street  paasengfer  railway  does  not  impose  an 
additional  servitude  on  the  property  fronting^  on  the  street  so  occupied, 
though  in  the  original  laying  out  of  the  street  a  mere  easement  was 
taken,  and  not  the  fee. 

Sidewalks — Rights  of  Abutting  Owners. 

A  city  sidewalk  being  a  part  of  the  street  which  the  city  has  set  apart 
for  the  use  of  pedestrians,  an  abutting  proprietor  has  no  more  right 
therein  than  in  the  roadway  of  the  street. 

Same — Same. 

An  abutting  proprietor  is  only  entitled  to  have  the  street  and  side- 
walk in  front  of  his  premises  open  and  unobstructed  so  as  not  to  impair 
ingress  or  egress  to  his  lot  by  himself  and  those  whom  he  invites  there. 

*See  foot-note  appended  to  Knapp  A  Cowles  Mfg.  Co.  v.  New  York, 
etc,  R.  Co.  (Conn.),  11  R.  R.  R.  134,  34  Am.  A  Eng.  R.  Cas.,  N.  S., 
134. 
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Same — Same — Street  Railway — Construction  of  Curve— Ingress  and 

Egress,  t 
Complainant  owned  an  irregfularly  shaped  lot,  which  waa  only  7  feet 
7  inches  wide  at  the  intersection  of  two  streets  on  which  street  car 
tracks  were  laid ;  the  lengfth  of  the  curb  in  front  of  such  lot  at  the 
intersection  of  the  streets  being'  but  22  feet  B)^  inches.  The  sidewalks 
adjoining  the  lot  on  the  two  streets  were  10  and  8  feet  wide,  respectively, 
and  between  the  curb  and  the  nearest  rail  of  the  track  was  a  distance  of 
15>^  feet  on  one  street  and  13>^  feet  on  the  other.  In  order  to  transfer 
cars  from  one  track  to  the  other,  a  curve  was  constructed  in  front  of  the 
narrow  portion  of  complainant's  lot  in  such  a  manner  that  cars  passing' 
over  it  extended  over  a  small  corner  of  one  ang'le  of  the  sidewalk ;  the 
rails  being  laid  level  with  the  street,  and  the  ties  being  buried  at  the 
shortest  part  of  the  curve  slightly  under  the  sidewalk.  On  three  or  four 
occasions  when  the  curve  was  first  used,  cars  ran  o£f  the  track  at  such 
place  :  held,  that  such  facts  were  insufficient  to  show  that  complainant's 
right  of  egress  and  ingress  to  his  lot  was  damaged  by  the  curve. 

Appeal  from  Superior  Court,  Darham  County;  BryaD» 
Judge. 

Bill  by  W.  D.  Hester  against  the  Durham  Traction  Com- 
pany. From  a  decree  in  tavor  oi  defendant,  plaintifl  appeals. 
Affirmed. 

Winston  &  Bryant  and  Fuller  &  Fuller,  for  appellant. 
Manning  &  Foushee,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  owns  the  lot  which  occupies 
the  apex  of  the  acute  angle  which  lies  at  the  junction  of 
Main  and  Chapel  Hill  streets,  in  the  city  of  Durham.  The 
defendant,  by  permission  of  the  board  of  aldermen  of  the 
city,  laid  a  cnrved  track  to  pass  from  one  street  to  the  other, 
as  per  below  diagram : 

(Diasrram  omitted,  as  not  essential.) 

This  track  was  located  and  laid  under  the  direction  of  the 
street  commissioner,  who  made  his  report  to  the  board  of 
aldermen,  the  expenses  of  the  work  being  borne  by  the 
defendant.  This  curved  track  was  used  in  the  summer  in 
the  evenings  from  6:30  until  the  cars  went  to  the  barn  for  the 
night,  about  11  or  11 :30.  The  curve  was  laid  for  the  conven- 
ience of  the  public  in  going  from  West  Durham  to  the  park 
and  returning.  Prior  to  its  being  laid,  the  passengers  had 
to  be  transferred  at  that  point,  known  as  ''Five  Points/'  or 
else  the  West  Durham  car  had  to  go  down  Main  street,  and, 
reversing  fenders,  seats,  and  trolley,  run  back  up  Chapel  Hill 
street  To  avoid  this  great  inconvenience  to  the  public,  the 
board  of  aldermen  authorized  this  curve  to  be  put  in  to  run 
round  the  sharp  angle  at  the  junction  of  the  t^o  streets. 
Only  passenger  cars  are  used — no  freight  cars.  On  Main 
street  the  nearest  rail  of  the  track  is  15^  feet  from  the  outside 
edge  of  the  sidewalk,  and  it  is  13^  feet  on  Chapel  Hill  street 

fAs  to  what  are  the  elements  of  damages  sustained  by  abutting 
owners  from  the  construction  of  railroads  in  streets,  see  foot-note 
appended  to  Illinois  Cent.  R.  Co.  v.  Trustees  (111.),  14  R.  R.  R.  117,  37 
Am.  &  Bng.  R.  Cas.,  N.  S.,  117  ;  Kansas  City  N.  W.  K.  Co.  v.  Schwake 
(Kan.),  14  R.  R.  R.  52,  37  Am.  &  Eng.  R.  Cas.,  N.  8.,  52. 
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from  the  nearest  rail  to  curb.  The  carved  track  in  rounding 
the  point  does  not  touch  the  sidewalk,  but  at  the  southeast 
corner,  as  the  curve  enters  Chapel  Hill  street,  the  edge  of  the 
car  for  a  few  inches  of  distance  is  slightly  over  the  edge  of 
the  sidewalk.  The  complaint  avers  that  the  rear  of  the  car 
does  this,  but  this  is  evidently  a  mistake,  for,  as  the  concave 
side  of  the  curve  is  towards  the  plaintifl's  lot,  the  rear  of  the 
car  necessarily  swings  outward,  not  in.  It  is  also  in  evidence 
that  at  the  southeast  corner  of  the  sidewalk  the  cross-ties, 
extending  i8  inches  further  than  the  rail,  have  their  extreme 
ends  under  the  sidewalk.  They  are  not  above  the  surface, 
but  under,  and  as  the  cross-ties,  thus  imbedded  out  of  sight, 
cannot  impede  the  use  of  the  sidewalk,  which  is  the  property 
of  the  city,  the  plaintifican  have  no  possible  ground  of  action 
on  that  account.  The  sidewalk  on  Main  street  is  lo  feet 
wide,  and  that  on  Chapel  Hill  street  is  8  feet.  The  south- 
east corner,  where  the  passing  car  overhangs,  is  diagonally 
distant  about  ix  feet  from  the  southeast  corner  of  the  plain- 
tiff's lot. 

The  plaintiff's  cause  of  action  depends  upon  whethei  he 
is  injured  in  the  use  of  his  property  by  the  slight  overhang- 
ing of  the  pavement  by  the  car  for  an  instant  of  time  as  it 
passes  the  southeast  corner  where  the  curve  enters  pr  leaves 
Chapel  Hill  street.  The  charter  of  the  city  of  Durham  shows 
that,  as  usual,  the  city  has  the  same  right  and  title  to  the 
sidewalks  as  to  the  rest  of  its  streets.  The  defendant's  track 
was  laid  under  authority  of  its  charter,  ''permissfon  being 
first  had"  of  the  city  as  required.  The  construction  of  a 
street  passenger  railway  ''does  not  impose  any  additional 
servitude  upon  the  property  fronting  on  the  street  so  occu- 
pied." Merrick  v.  Railway,  xi8  M.  C.  io8i,  24  S.  E.  667, 
citing  Railroad  v.  Montgomery,  167  Pa.  70,  31  Atl.  468,  27 
L.  R.  A.  766,  46  Am.  St.  Rep.  659;  Kenelly  v.  Jersey  City 
(N.  J.)  30  Atl.  S3X.  26  L.  R.  A.  281;  Elliott,  R.  &  S.  S58; 
Cooley,  Const.  Lim.  683;  Dillon,  Mnn.  Corp.  (4th  Ed.)  §  723. 
To  the  same  purport,  Railroad  v.  Street  Railway,  120  N.  C. 
523,  26  S.  E.  913;  Smith  v.  Goldsboro,  I2X  N.  C.  350,  28  S. 
iE.  479;  Tel.  Co.  V.  Railroad  (Tenn.)  29  S.  W.  104,  27  L.  R. 
A.  239;  Railroad  v.  Higbee  (Wis.)  83  N.  W.  701,  ki  L.  R,  A. 
923;  Booth,  St.  Railways,  §  83;  Joyce  on  Elec.  §§  336-339, 
341;  27  Am.  &  Eng.  Enc.  (2d  Ed.)  27-29. 

The  authorities,  with  sing;ular  uniformity,  concur  that  it  is 
''now  well  settled  that  the  use  of  the  streets  in  cities  or  vil- 
lages for  a  street  railway  is  one  of  the  ordinary  purposes  for 
which  such  streets  and  highways  may  be  used,  and  does  not 
impose  an  additional  burden  or  servitude,  so  as  to  entitle  the 
abutting  property  owner,  as  a  matter  of  right,  to  compensa 
tion  before  such  use  can  be  made.  *  *  *  This  rule  is 
generally  recognized,  irrespective  of  the  question  whether, 
in  the  original  laying  out  of  the  street,  a  mere  easement 
was    taken,    leaving    the     fee     simple  in     the    abutting 
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property."  The  rights,  powers,  and  liability  of  the  munici- 
pality extend  equally  to  the  sidewalk  as  to  the  roadway,  for 
both  are  parts  of  the  street.  Tate  v.  Greensboro,  1 14  N.  C. 
392,  19  S.  £.  767,  24  L.  R.  A.  671;  2  Smith,  Mun.  Corp.  § 
1304 ;  Elliott,  supra,  §  20.  This  is  recognized  by  Code,  §  3803, 
and  by  the  courts,  which  hold  towns  and  cities  to  the  same 
degree  of  liability  for  failure  to  repair  sidewalks  as  to  repair 
the  other  part  of  the  street.  Bunch  v.  Edenton,  90  N.  C. 
431;  Russell  V.  Monroe,  116  N.  C.  726,  21  S.  E.  sso,  47  Am. 
St.  Rep.  823;  Neal  v.  Marion,  129  N.  C.  345,  40  S.  E.  116; 
Wolfe  V.  Pearson,  114  M.  C.  62,  19  S.  E.  264;  2  Dillon, 
supra,  §  780,  note  i ;  Id.  §§  1008,  1012.  In  Bunch  v.  Edenton, 
supra:  ''It  was  the  positive  duty  of  thecorporate  authorities 
of  the  town  to  keep  the  streets,  including  the  sidewalks,  in 
proper  repair."  The  charter  of  Durham  gives  the  same 
powers  over  sidewalks,  and  imposes  the  same  liabilities  upon 
the  city  for  failure  to  repair  the  sidewalks,  as  in  regard  to 
the  other  part  of  the  street.  In  Railroad  v.  Higbee  (Wis.) 
83  N.  W.  701,  51  L.  R.  A.  929,  it  is  said:  ''There  is  no  limit 
to  the  public  right  to  use  a  street,  and  every  part  of  it,  so 
long  as  that  use  is  in  aid  of  public  travel  thereon,  and  does 
not  unnecessarily  interfere  with  the  common  use  of  the  way 
by  ordinary  modes  of  travel,  and  is  no  substantial  impairment 
of  private  rights  of  property." 
The  complaint  avers  three  grounds  of  damage: 
(i)  That  two  inches  of  the  plaintifi's  lot  is  covered  by  the 
defendant's  track.  But  the  evidence  shows  that  the  rail  at 
the  nearest  point  of  the  curve  is  three  inches  outside  the 
curbing  to  the  sidewalk,  and  the  pleadings  admit  that  no  part 
of  the  plaintifi's  lot  (inside  the  sidewalk)  is  overhung  by  the 
car  in  passing. 

(2)  That  vehicles  have  almost  no  approach  to  the  lot.  But 
the  evidence  is  that  between  the  outer  edge  of  the  sidewalk 
and  the  defendant's  nearest  rail  there  isi5ifeet  on  Main 
street  and  I3i  feet  on  Chapel  Hill  street.  It  is  only  at  the 
apex — at  the  toe  of  the  boot,  so  to  speak — that  the  track  ap- 
proximates the  outer  edge  of  the  sidewalk.  There  is  ample 
evidence  that  the  curve  does  not  interfere  with  carriages 
standing  on  either  street  in  front  of  the  plaintiffs  lot.  As 
the  toe  of  the  plaintiff's  lot  is  only  7  feet  7  inches,  and,  being 
an  acute  angle,  it  would  be  barely  a  foot,  perhaps,  at  the 
edge  of  the  sidewalk,  a  carriage  could  not  stand  there.  The 
toe  of  the  sidewalk  (the  cross-sidewalk)  is  22  feet  si  inches, 
but  over  20  feet  of  this  is  "frontage,"  not  of  the  plaintiff's 
lot,  but  caused  by  continuation  of  the  two  sidewalks,  for,  if 
the  plaintiff's  lot  were  extended  to  the  eastern  edge  of  the 
sidewalk  at  that  place,  it  would  be  narrowed,  is  already  said, 
to  a  point  with  almost  no  front  at  aM. 

(3)  That  cars  frequently  run  off  the  track  at  that  point. 
The  only  evidence  is  that  they  did  run  off  the  track  three  or 
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four  times  when  the    curve  was  first   used.     There  is  no  evi- 
dence of  any  injury  to  the  plaintiff  from  this  cause. 

The  sidewalk  is  simply  a  part  of  the  street  which  the  town 
authorities  have  set  apart  for  the  use  of  pedestrians.  27  Am. 
&  Eng.  Enc.  (2d  Ed.)  103;  Ottawa  v.  Spencer,  40  111.  217; 
Chicago  V.  O'Brien  (111.)  53  Am.  Rep.  640.  The  abutting 
proprietor  has  no  more  right  in  the  sidewalk  than  in  the 
roadway.  His  rights  are  simply  that  the  street,  including 
roadway  and  sidewalk,  shall  not  be  closed  or  obstructed  so  as 
to  impair  ingress  or  egress  to  his  lot  by  himself  and  those 
whom  he  invites  there  for  trade  or  other  purposes.  Moose  v. 
Carson,  104  M.  C.  431,  10  S.  E.  689,  7  L.  R.  A.  548,  17  Am. 
St.  Rep.  681;  White  v.  Railroad,  113  N.  C  610,  18  S.  E.  330, 
22  L.  R.  A.  627,  37  Am.  St.  Rep.  639.  As  said  in  State  v. 
Higgs,  126  M.  C.  1014.  35  S.  E.  473,  48  L.  R.  A.  446:  ^'An 
abutting  owner  to  a  street  and  sidewalk  has  an  easement  in 
his  frontage  which  he  may  use  in  subordination  to  the  supe- 
rior rights  of  the  public."  Sidewalks  are  of  modern  origin. 
Anciently  they  were  unknown,  as  they  still  are  in  Eastern 
countries,  and  in  perhaps  a  majority  of  the  towns  and  vil- 
lages of  Europe.  In  the  absence  of  statutes,  a  town  is  not 
required  to  construct  a  sidewalk.  Atty.  Gen.  v.  Boston,  142 
Mass.  200,  7  N.  E.  722.  It  is  for  the  town  to  prescribe  the 
width  of  the  sidewalk.  In  the  absence  of  statutory  restric 
tion,  it  may  widen,  narrow,  or  even  remove  a  sidewalk 
already  established.  Attorney  General  v.  Boston,  supra. 
To  widen  a  sidewalk  narrows  the  roadway.  To  widen  the 
roadway  narrows  the  sidewalk.  The  proportion  of  the  street 
to  be  preserved  for  pedestrians  and  vehicles,  respectively, 
is  in  the  sound  discretion  of  the  town  authorities.  Here 
they  might  narrow  the  sidewalk  at  the  toe  of  the  plaintiff's 
lot  by  drawing  in  its  outer  edge,  or  it  might  make  the  outer 
edge  curving  to  correspond  with  the  curve  of  the  car  track, 
and  thus  prevent  the  car  overhanging  the  edge  of  the  side- 
walk. If  so,  it  may,  so  far  as  the  plaintiff  is  concerned,  let 
the  car  overhang  the  corner  instead  of  cutting  off  that  corner 
from  the  sidewalk.  If  the  sidewalk  were  so  far  narrowed  as 
to  impede  the  circulation  of  passers-by  on  foot,  so  as  to  hin- 
der the  ingress  and  egress  to  the  plaintiff's  building,  he  would 
have  cause  of  complaint,  but  such  is  not  the  case  here.  If 
the  overhanging  of  the  car  were  to  injure  any  one  walking 
on  the  sidewalk,  such  person  might  possibly  have  a  cause  of 
action  against  the  city  or  the  defendant,  for  the  establish- 
ment and  maintenance  of  the  sidewalk  are  an  invitation  to 
pedestrians  to  walk  anywhere  thereon,  but  the  plaintiff  would 
not  be  injured  thereby  in  his  property  rights  to  the  lot, 
which  is  this  cause  of  action.  As  to  pedestrians,  the  city 
can  protect  itself  by  reducing  the  width  of  the  sidewalk  at 
that  point,  or,  by  condemning  a  few  inches  of  the  plaintiff's 
lot,  it  could  make  a  cut-off  at  the  outer  corner  without  reduc- 
ing the  width  of  the  sidewalk;  but  it  should  be  remembered 
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that  that  small  space,  occasionally  ovexhang  by  a  passiog 
car,  is  at  a  corner  of  the  street,  and  therefore  the  sidewalk, 
measured  diagonally,  is  wider  there  tbanelsew  here,  and  would 
still  be  wider,  thongh  the  little  space  overhung  were  cut  off 
from  the  sidewalk,  or  the  outer  curbing  of  the  sidewalk  were 
drawn  in  and  made  cnrving  at  that  point. 

In  holding  that  the  acts  of  the  defendant  complained  of  by 
the  plaintiff  were  not  unlawful  and  did  not  constitute  a  cause 
of  action,  there  was  no  error. 


ROSENBAUM  ».  MERIDIAN  LIGHT  &  RY.  CO. 

(Supreme  Court  of  Missiaaippi,  May  1, 1905.) 

[38  So.  Rep.  321.] 

Street  Railroads—Track  Construction— Switches— Interference  with 
Street— Rights  of  Abutting  Property  Owner.* 
Where  a  street  railway  company  maintained  a  singfle  track  down  the 
center  of  a  street  in  front  of  plaintiff's  property,  and  a  diamond  switch 
proposed  to  be  built  according^  to  the  grade  of  the  street  would  leave  a 
space  of  10.5  feet  between  the  edge  of  a  passing  car  and  the  curb  on 
one  side  and  9.7  feet  on  the  other,  its  construction  did  not  constitute  a 
material  obstruction  to  the  public  use  of  the  street,  nor  operate  as  a 
serious  interference  with  plaintiff's  enjoyment  of  his  abutting  prop- 
erty. 

Appeal  from  Chancery  Court,  Lauderdale  County;  J.  L. 
McCaskill,  Chancellor. 

Action  by  M.  Rosenbaum  against  the  Meridian  Light  &  Rail- 
way Company.  From  a  decree  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

M.  Rosenbaum  filed  the  bill  in  this  case  against  the 
Meridian  Light  &  Railway  Company  in  the  chancery  court  of 
Lauderdale  county.  The  bill  alleges  that  complainant  is  the 
owner  of  two  houses  and  lots  in  the  city  of  Meridian  fronting 
and  abutting  on  Eighth  street  between  Twenty-Eighth  and 
Twenty-Ninth  avenues;  that  the  defend mt  company  is  the 
owner  of  an  electric  street  railway  in  said  city,  and  has  for 
some  time  past  operated  ooe  line  of  track  along  the  center 
of  said  street  by  complainant's  property;  that  the  defendant 
company  is  now  proceeding,  without  the  consent  of  com- 
plainant or  other  abutting  owners,  to  build  and  construct  a 
second  track  along  said  E  ighth  street,  in  addition  to  the 
track  now  there,  to  be  used  for  switching  purposes;  that  the 
construction  of  this  second  track  will   amount  to  a   practical 

*See  generally,  foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Trus- 
tees (111.),  14  R.  R.  R.  117,  37  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  117  ;  foot-note 
appended  to  Kansas  City  N.  W.  R.  Co.  v,  Schwake  (Kan.),  14  R.  R.  R.  52» 
37  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  52 ;  foot-notes  appended  to  Dean  v,  Ann 
Arbor  R.  R.  (Mich.),  13  R.  R.  R.  365,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  365 ; 
Stockdale  v.  Rio  Grande  Western  Ry.  Co.  (Utah),  12  R.  R.  R.  527,  35 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  527. 
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confiscation  of  said  street  to  defendant's  use,  and  will  render 
the  said  street  dangerous  to  the  traveling  public;  that  it  will 
greatly  impair  and  practically  destroy  the  rights  of  complain- 
ant, and  will  greatly  interfere  with  complainant's  proper 
and  beneficial  enjoyment  of  said  property;  that  it  is  an 
unwarranted  obstruction  of  said  public  street  and  of  the  use 
thereof  by  the  public,  to  the  damage  of  complainant,  and 
that  such  obstruction  will  be  and  is  a  nuisance  which  will 
diminish  the  comfort  of  complainant  and  the  other  abutting 
owners,  and  will  diminish  the  value  of  complainant's  prop- 
erty; that  defendant  is  proceeding  to  take  and  damage  com- 
plainant's private  property  for  public  use  without  having  first 
made  or  offered  to  make  compensation  therefor.  The  prayer 
is  that  a  writ  of  injunction  issue  restraining  defendant  from 
building  and  constructing  said  track.  Defendant  answered 
the  bill,  denying  tbe  oiaterial  allegations  thereof,  and  then 
made  a  motion  to  dissolve  the  injunction  that  had  been 
granted.  On  this  motion  affidavits  and  evidence  were  heard, 
and  on  the  hearing  of  the  motion  a  decree  was  rendered  dis- 
solving the  injunction  and  giving  damages  to  the  defendant. 
From  that  decree  complainant  appeals. 

Hall,  Hall  &  Jacobson  and  A.   S.  Bozeman,  for    appellant. 
Miller  &  Baskin  and  W.  H.  Ambrecht,  for  appellee. 

TRULY,  J.  The  allegation  of  the  bill  of  complaint  relat- 
ing to  the  only  matter  presented  to  us  for  consideration  was 
that  the  contemplated  building  of  a  diamond  switch  by  the 
appellee  in  Eighth  street,  of  the  city  of  Meridian,  would  ren- 
der ingress  and  egress  to  appellant's  property  difficult;  that 
the  same  would  constitute  a  nuisance,  and  would  impair 
the  value  of  the  property  by  reason  of  the  interference  with 
the  street.  The  testimony  shows,  and  this  is  admitted  by  the 
bill  of  complaint,  that  the  appellee  company  now  maintains 
a  single  track  down  the  center  of  the  street  in  question,  and 
its  right  to  lay  tracks  upon  the  streets  of  Meridian  under  a 
properly  acquired  franchise  is  not  Questioned  nor  involved 
in  the  litigation.  This  being  sc,  the  whole  controversy 
resolves  itself  into  a  question  of  disputed  fact;  and  as  to  this, 
while  there  is  some  conflict,  the  great  preponderance  of  the 
testimony  sustains  the  conclusion  of  the  chancellor.  The  map 
in  the  record,  and  which,  by  agreement  of  counsel,  is  to  be 
used  on  the  hearing  of  this  appeal,  discloses  that  eren  after 
the  diamond  switch  is  built  there  would  be  between  the  curb 
line  and  tbe  edge  of  a  passing  car  lo.s  feet  on  one  side  and 
9.7  feet  on  the  other.  This  would  be  the  narrowest  space 
left  outside  of  tbe  double  track  at  any  point  along  the  switch. 
The  testimony  developed  that  the  railway  would  be  con- 
structed according  to  the  grade  of  the  street,  and  would  be 
level  with  the  surface  of  the  highway.  On  this  single  ques- 
tion of  fact  the  chancellor  decided  that  the  construction  of 
the  proposed  switch  would  not  materially  obstruct  the  public 
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use  of  the  street,  nor  operate  as  a  serious  interfereDce  with 
appellant's  enjoyment  of  his  property.     On  this  record  we 
think  the  conclusion   manifestly  correct.     We  expressly  con- 
fine our  decision  to  the  one  question  adverted  to. 
A£Brmed. 


ST.  LOUIS  ft  N.   A.   R.  CO.  w.  CRANDALL. 

(Supreme  Court  of  Arkansas,  April  15, 1905.) 

[86  S.  E.  Rep.  855.] 

Contract— Station — Location— Abandonment— Liability.  * 

Plaintiff  proposed  to  defendant  railroad  company  that  he  would  gfive 
a  right  of  way  over  his  land  and  $1,000  if  the  railroad  station  should  be 
•erected  on  an  adjoining  tract.  The  o£fer  was  accepted,  and  plaintiff 
paid  $1,000  to  the  owner  of  the  adjoining  tract,  who  executed  a  deed  to 
the  railtoad  company.  Plaintiff  then  gave  defendant  a  deed  of  the 
right  of  way  reciting  a  consideration  of  $1,  and  when  the  railroad  had 
erected  the  station  both  deeds  were  delivered  to  it.  Defendant  main- 
tained the  station  as  a  passenger  and  freight  station  for  one  year,  and 
then  erected  a  passenger  station  500  yards  distant,  and  maintained  the 
original  structure  solely  as  a  freight  depot :  held^  that  there  was  a 
▼alid  contract  between  plaintiff  and  the  railroad  company  for  the  loca- 
tion of  the  atation  on  the  tract  adjoining  plaintiff's  land,  and  that 
plaintiff  was  entitled  to  damages  for  the  abandonment  of  the  station  aa 
a  passenger  station. 

Deed— Consideration— Parole  Evidence. 

Parol  evidence  was  admissible  to  show  that  the  real  consideration  for 
plaintiff's  deed  of  the  right  of  way  was  the  agreement  of  defendant  to 
erect  and  maintain  a  station  on  the  adjoining  tract. 

*For  the  authorities  in  this  series  on  the  obligations  and  liabilities  of 
railroad  companies  under  contracts  by  which  they  agree  to  locate  and 
maintain  stations  or  depots  at  certain  points,  see  Louisville,  etc.,  Ry. 
Co.  V.  Whipps  (Ky.),  13  R.  R.  R.  744,  36  Am.  ft  Eng.  R.  Cas.,  N.  S., 
744  (measure  of  damages  for  breach  of  contract  to  locate  station) ; 
Beasley  v.  Texas  ft  Pac.  Ry.  Co.  (U.  S.),  11 R.  R.  R.  846,  34  Am.  ft  Eng. 
R.  Cas.,  N.  S.,  846  (public  policy  prevented  decree  for  specific  perform- 
ance of  contract  not  to  build  station  at  certain  point) ;  McCormick  v. 
Louisiana  ft  N.  W.  R.  Co.  (La.),  7  R.  R.  R.  861, 30  Am.  ft  Eng.  R.  Cas., 
N.  S.,  861  (right  of  landowner  to  cause  removal  of  depot  which  has 
become  inadequate);  Oris  wold  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.  (N.  Dak.),  10  R.  R.  R.  153,  33  Am.  ft  Eng.  R.  Cas.,  N.  S.,  153  (agree- 
ment to  erect  depot  at  certain  point  was  not  against  public  policy)  ; 
Cadis  R.  Co.  V,  Roach  (KyOt  7  R.  R.  R.  502,  30  Am.  ft  Eng.  R.  Cas.,  N. 
S.,  502;  Southern  California  Ry.  Co.  v,  Slauson  (Cal.),  6  R.  R.  R.  231, 
29  Am.  ft  Eng.  R.  Cas.,  N.  S.,  231  (remedy  for  breach  of  contract  to  lo- 
cate depot) ;  Murray  v.  Northwestern  R.  Co.  (S.  Car.),  5  R.  R.  R.  411, 
28  Am.  ft  Eng.  R.  Cas.,  N.  S.,  411  (specific  performance  of  contract  to 
erect  depot);  note,  21  Am.  ft  Eng.  R.  Cas.,  N.  S..  835  (whether  con- 
tracts to  locate  stations  or  depots  at  designated  points  are  void  as 
against  public  policy);  Yasoo  ft  M.  V.  R.  Co.  v,  Baldwin  (Miss.),  21  Am. 
ft  Eng.  R.  Cas.,  N.  S.,  479  (action  for  breach  of  contract  to  establish 
depot,  defenses) ;  Texas  ft  P.  Ry.  Co.  v,  Scott  (C.  C.  A.),  8  Am.  ft  Eng. 
R.  Cas.,  N.  S,,  309  (agreement  to  erect  station,  maintenance) ;  People 
V,  Board  of  R.  ComVs  of  State  of  N.  Y.  (N.  Y.),  15  Am.  ft  Eng.  R.  Cas., 
N.  S.,  441  (contract  between  company  and  citizens  for  stopping  trains 
at  certain  stations  was  not  enforceable  by  railroad  commission);  foot- 
note appended  to  Lucas  v.  New  York,  etc.,  R.  Co.  (C.  C.  A.),  14  R.  R.  R. 
85,  37  Am.  ft  Eng.  R.  Cas.,  N.  S.,  85  (forfeiture  of  right  of  way  for  faU- 
ttre  to  comply  with  terms  of  grant). 
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Location  of  Station— Breach  of  Contract— Defense — Duty  to  Construct 
Station  within  Corporate  Limits. 
Kirby's  Di|;.  g  6709,  provides  that  when  not  less  than  50  citizens  of 
any  incorporated  town  on  the  line  of  any  railroad  shall  make  applica- 
tion in  writings  it  shall  be  the  duty  of  the  railroad  to  stop  all  trainst 
freifi^ht  or  passeng'er,  within  the  corporate  limits  of  the  town: 
helOy  that  where  a  railroad  contracted  with  a  landowner  to  erect  a  sta- 
tion at  a  point  without  the  corporate  limits*  the  fact  that  it  was  there- 
after required  to  erect  a  station  within  the  corporate  limits  did  not  re- 
lieve it  from  liability  to  the  landowner  for  moving*  the  station. 

Location  of  Station— Statute. 

A  railroad  cannot  t>e  forced  to  comply  with  the  statute  until  the  town 
authorities  have  acted  pursuant  thereto. 

Same — Same. 

A  railroad  station  providing  for  passengers  only  could  not  be  re- 
g'arded  as  erected  in  obedience  to  the  statute. 

Appeal  from  Circuit  Court,  Boone  Couoty;  John  N.  Till- 
man, Judge. 

Action  by  one  Crandall  against  the  St.  Louis  &  North 
Arkansas  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

The  appellant  railroad  company  was  contemplating  build- 
ing from  Eureka  Springs  east  into  Boone  county,  and  the 
citizens  of  Harrison  were  seeking  to  induce  it  to  build  to  that 
town.  The  railroad  company  required  as  a  condition  for  so 
doing  a  certain  cash  bonus,  the  donation  of  right  of  way  from 
the  Boone  county  line,  and  stational  grounds  at  Harrison. 
The  officials  of  the  railroad  visited  Harrison,  and  while  they 
were  there  a  public  meeting  was  held  to  further  the  enter- 
prise. The  object  was  to  secure  subscriptions  and  donations 
to  comply  with  the  requirements  of  the  railroad  company. 
Crandall  owned  a  tract  of  land  near  the  town.  He  was 
absent  the  day  of  the  meeting,  and  was  sent  for,  and  received 
in  the  meeting  with  cheers,  to  ^^encourage  him  to  make  his 
usual  donation.'*  The  meeting  had  been  discussing  various 
station  grounds,  and,  among  others,  a  tract  owned  by  Mrs. 
Josephine  Murray,  adjoining  Crandall's  land.  Judge  E.  G. 
Mitchell  was  representing  her  in  the  matter,  and  stated  that, 
if  the  depot  was  located  on  a  2a-acre  tract  of  hers,  she  would 
donate  lo  acres  and  sell  the  other  lo  for  $i,ooo.  Taking  the 
evidence  favorable  to  Crandall  (although  there  was  no  serious 
conflicts  in  any  of  it),  as  the  finding  must  be  tested  by  the 
sufficiency  of  bis  evidence,  the  following  was  the  course  of 
events:  Crandall  stated  that  he  did  not  want  the  depot  on 
his  land,  but  wanted  it  by  him  on  the  Murray  land,  and  if 
the  Murray  tract  was  selected  he  would  give  81,000  and  the 
right  of  way  through  his  own  land.  A  committee  was  ap- 
pointed to  confer  with  the  railroad  officials,  and  Crandall 
conferred  with  them  himself,  and  was  given  to  understand  that 
his  proposition  would  be  accepted,  but  for  him  to  see  Wat- 
kins,  the  president  of  the  road.  He  then  went  to  Mr.  O.  W. 
Watkins,  the    president    of  the  road.     Mr.  Watkins  was  a 


Vol  15  R  R  R— Vol  38  Am  &  Eng  R  Cas.  N  S       839 

St  Louis  ft  N.  A.  R.  Co.  v.  Crandall 

leading  lawyer  of  bis  part  of  the  state,  was  raised  in  BooDe 
county,  and  Icoown  well  aod  favorably  to  all  the  parties  con- 
nected with  the  transaction.  Mr.  Watkins  told  him  (so  Cran«- 
dall  testifies)  that  his  proposition  was  accepted.  Crandall, 
Murray,  Judge  Mitchell,  and  Mr.  Watkins  went  to  a  law  office 
to  draw  a  contract.  In  the  meantime  Judge  Mitchell  had 
succeeded  in  getting  Mr.  Crandall  to  raise  the  amount  to  be 
paid  Mrs.  Murray  to  $i,ioo.  Mr.  Watkins  dictated  and  Judge 
Mitchell  wrote  the  contract,  which  was  signed  by  Mrs. 
Murray  and  Crandall.  This  contract  was  losi,  and  its  con- 
tents shown  by  parol,  with  the  usual  varying  versions.  Cran- 
dall made  deed  to  the  railroad  company  for  the  right  of  way 
through  his  land,  reciting  a  considerstion  of  $l  Mrs.  Murray 
executed  a  deed  for  the  20  acres,  reciting  a  consideration  of 
$1,100,  and  it  contained  this  clause:  ''This  land  is  granted 
to  said  railroad  company  for  railroad  purposes  and  is  to  be 
nsed  by  said  railroad  company  for  the  purpose  of  keeping  and 
maintaining  a  railroad  station  on  the  same  and  to  be  used  by 
it  for  other  purposes  connected  with  said  railroad  and  the 
operation  thereof,  and  for  no  other  purposes."  Crandall 
paid  Mrs.  Murray  the  $1,100,  and  when  the  railroad  fulfilled 
its  part  of  the  contract  with  the  people  of  Harrison  and  was 
built  there  within  the  time  stipulated  the  deeds  were  deliv- 
ered to  Mr.  Watkins.  After  the  agreement  referred  to,  89  of 
the  citizens  entered  into  contract  with  the  railroad  company 
guarantying  the  fulfillment  of  its  various  requirements,  in- 
cluding the  furnishing  of  this  right  of  way  and  stational 
facilities  procured  of  Mrs.  Murray  and  Crandall.  The  deeds 
of  Mrs.  Murray  and  Crandall  were  executed  after  the  written 
agreement  with  the  citizens,  but  the  agreement  dictated  by 
Mr.  Watkins,  which  was  evidently  only  between  Mrs.  Murray 
and  Crandall,  so  far  as  it  was  written,  was  made  before  the 
citizens'  written  agreement.  Crandall  erected  various  im- 
provements on  his  property  suitable  to  its  then  location  close 
to  the  station.  The  railroad  maintained  the  station  it 
erected  on  the  Murray  land  as  a  freight  and  passenger  station 
for  the  town  of  Harrison  for  a  year,  and  then  erected  a  pas- 
senger station  500  yards  distant,  and  abandoned  the  Murray 
depot  as  a  passenger  depot,  and  maintained  it  solely  as  a 
freight  depot.  No  tickets  were  thereafter  sold  at  the  Murray 
depot,  and  no  passenger  trains  stopped  there.  The  Murray 
depot  was  not  within  the  corporate  limits.  More  than  50 
citizens  of  Harrison  signed  a  petition  in  conformity  to  sec- 
tion 6709,  Kirby's  Digest,  to  require  the  railroad  to  establish 
a  stopping  place  convenient  for  the  reception  and  handling 
freight,  receiving  and  discharging  passengers,  etc.  This 
was  delivered  to  the  president  of  the  railroad.  The  town 
authorities  did  not  take  action  contemplated  by  section  6710, 
but  interested  citizens  raised  the  money  necessary  to  defray 
the  expenses  of  the  railroad  in  establishing  the  new  station. 
The  new  station  is  solely  a  passenger  station,  and   freight  is 
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not  received,  bandied,  or  discharged  there.  Crandall  sued 
the  railroad  for  damages  by  reason  of  removing  the  passenger 
station,  and  among  the  elements  of  damages  claimed  was  the 
$1,100  paid  Mrs.  Murray,  the  value  of  the  right  of  way 
through  his  land,  the  loss  in  value  of  property  built  by  him 
near  the  depot,  and  other  matters  not  necessary  to  mention* 
as  the  appellant  admits  the  evidence  sustains  the  amount 
found,  and  is  only  contesting  the  liability.  The  case  was 
tried  before  the  court  sitting  as  a  jury,  and  damages  assessed 
at  $2,500,  and  the  lailroad  company  appealed. 

G.  J.  Crump  and  J.  V.  Walker,  for  appellant. 
J.  W.  Story  and  B.  B.  Hudgins,  for  appellee. 

HILL,  C.  J.  (after  stating  the  facts),  i.  The  appellant 
contends  that  appellee  had  no  contract  with  it  other  than 
what  appears  in  his  right  of  way  deed.  The  evidence  ad- 
duced by  appellee  amply  sustains  the  finding  that  there  was 
a  contract  between  appellee  and  the  railroad  company.  The 
propositions  made  in  the  citizens'  meeting  were  submitted  to 
the  railroad  company,  and  accepted  by  it,  and  then  the  par- 
ties, under  the  direction  of  the  railroad  company's  president, 
proceeded  to  make  a  contract  between  themselves  so  as  to 
efiectuate  the  propositions  made  and  accepted.  Every  move 
ot  Mrs.  Murray  and  Crandall  was  conditioned  on  the  accept- 
ance by  the  railroad  company  of  that  site  as  the  station 
grounds.  There  is  some  difierence  as  to  the  extent  Mr.  Wat- 
kins  dictated  the  contract,  which  is  wholly  immaterial.  It 
was  drawn  only  after  he  notified  both  parties  that  the  railroad 
company  would  accept  the  proposition,  and  this  contract 
was  between  Crandall  and  Mrs.  Murray  binding  each  other 
reciprocally  to  the  terms  agreed  upon  so  that  it  could  be 
made  efiective  between  them  when  the  time  came  to  deliver 
the  deeds  to  the  railroad  company.  Later  the  railroad  com- 
pany took  a  written  guaranty  from  citizens  to  the  effect  that 
the  various  matters  it  required  would  be  furnished  free  of 
expense  to  the  company.  This  did  not  in  any  way  aller  the 
status  of  the  depot  proposition.  It  merely  guarantied,  inter 
alia,  that  it  would  be  given  as  stipulated.  If  Mrs.  Murray 
had  conveyed  to  Crandall  in  consideration  of  the  money  paid 
her  by  him,  and  then  he  conveyed  the  land  to  the  railroad 
company  with  a  right  of  way  over  his  other  land,  then  the 
transaction  would  have  been  plainer,  but  not  difierent  in 
legal  effect,  from  the  actual  one.  The  real  consideration  of 
Crandall's  conveyance  of  his  right  of  way  and  securing  the 
Murray  land  was  the  establishment  of  a  depot  on  the  Murray 
land,  so  that  his  property  would  be  enhanced  in  value 
thereby.  The  agreement  of  the  railroad  company  that  it 
would  put  the  depot  there,  the  full  knowledge  of  Crandall 
furnfshing  the  money  for  the  purchase  of  the  Murray  land, 
the  acceptance  of  Crandall's  right  of  way  deed  with  a  nominal 
consideration  when  the  real  one  was  known,    constituted  a 
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contract  between  Crandall  and  the  railroad  company  that  it 
would  locate  the  depot  on  the  Murray  land.  So  far  as  Cran- 
dall and  the  railroad  company  were  concerned,  the  contract 
rested  in  parol,  and  was  carried  out  by  three  different  writ- 
ings— one  the  contract  dictated  by  the  president  of  the  rait 
road  company  between  Mrs.  Marray  and  Crandall  and  the 
two  deeds  from  Mrs.  Murray  and  Crandall  respectively,  to  the 
railroad  company  consummating  the  agreement.  It  is  in- 
sisted that  Crandairs  deed  alone  evidences  the  consideration 
for  it,  but  this  court  has  often  held  that  the  consideration 
named  in  a  deed  is  only  prima  facie  evidence  of  the  real  con- 
sideration, and  parol  evidence  is  admissible,  not  to  defeat  the 
deed,  but  to  prove  the  real  consideration  therefor,  with  limi- 
tations not  necessary  to  develop  here.  Jordan  v.  Foster,  ii 
Ark.  139;  Pate  v.  Johnson,  15  Ark.  275;  Vaugine  v.  Taylor, 
18  Ark.  6s;  Barnett  v.  Hughey,  54  Ark.  195,  15  S.  W.  464; 
Kelly  V.  Carter,  55  Ark.  112,  17  S.  W.  106;  Busch  v.  Hart,  62 
Ark.  330,  35  S.  W.  534;  Davis  v.  Jernigan,  71  Ark.  494,  76 
S.  W.  5S4*  It  is  permitted  the  landowner,  applying  this 
rule  to  these  facts,  to  show  by  parol  that  the  consideration 
for  a  right  of  way  deed  was  the  erection  of  a  depot  on  the 
ground,  i  Rorer  on  Railways,  p.  483;  Watterson  v.  Ry.,  74 
Pa.  208.  ^  The  application  of  these  principles  to  the  case  at 
bar  sustains  a  contract  between  appellee  and  appellant  as 
having  been  validly  made  and  properly  proved. 

2.  Objection  is  made  to  the  testimony  of  the  occurrences  at 
the  citizens'  meeting.  This  was  upon  the  theory  that  Cran- 
dall's  deed  was  all  the  evidence  admissible,  and,  it  being  in 
writing  these  were  prior  occurrences  merged  into  it  and  there- 
fore inadmissible.  As  indicated  in  discussing  the  other 
question,  the  deeds  were  not  the  entire  contract  by  any 
means.  They  were  but  parts  of  the  execution  of  the  contract 
between  the  railroad  company  and  Crandall  which  rested  in 
parol.  Carrying  out  a  parol  contract  by  executing  a  deed  in 
furtherance  of  it  is  not  offending  against  the  rule  forbidding 
alteration,  addition,  or  variati  n  of  written  contracts  by  parol. 
Kelly  V.  Carter,  55  Ark.  112,  17  S.  W.  706. 

3.  Appellant  contends  that  the  establishnrent  of  the  pas- 
senger depot  within  the  corporate  limits  was  required  by  law, 
and  rendered  unnecessary  the  farther  maintenance  of  the 
depot  500  yards  distant  on  the  Murray  place.  If  that  be  con- 
ceded it  does  not  help  appellant.  When  it  contracted  to 
locate  the  depot  on  the  Murray  land  it  knew  it  could  be  com- 
pelled to  comply  with  the  statute  and  maintain  a  depot  in  the 
corporate  limits  also,  and  it  should  have  contracted  against 
this  possibility  if  it  desired  to  avail  itself  of  a  right  to  abandon 
this  one.  The  evidence  fails  to  show  a  forced  location  of  the 
depot  in  compliance  with  a  statutory  requirement  and  in 
fulfillment  thereof.  The  town  authorities  never  acted,  and 
the  railroad  could  not  have  been  forced  to  comply  with  the 
statute  till  they  did.     Ry.  v.  B'Shears,  59  Ark.  237,  27  S.  W. 
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2.  But  it  is  insisted  that  the  railroad  could  waive  that,  and 
when  it  accepted  the  money  from  the  citizens  it  became,  in 
legal  effect,  as  if  the  statutie  had  been  fully  complied  with. 
The  evidence  shows  the  new  station  is  only  a  passenger 
depot,  whereas  the  statutory  requirement  is  ^'to  stop  all 
trains,  freight  or  passenger,  at  some  point  within  the  corpo- 
rate limits  of  such  town  most  convenient  for  the  reception  and 
handling  and  discharge  of  freight  and  the  reception  and 
discharge  of  passengers,"  etc.  Kirby's  Dig.  §  6709.  It  is 
plain  that  the  new  depot  is  not  erected  in  obedience  to  and 
fulfillment  of  the  statute,  but  is  a  voluntary  act,  and  there 
has  been  a  voluntary  abandonment  of  the  Murray  depot  as  a 
passenger  station. 

4.  The  question  discussed  in  Ry.  v.  Birnie,  59  Ark.  66,  26 
S.  W.  528,  as  to  the  length  of  time  a  depot  must  remain  in 
order  to  be  a  performance  of  the  condition  of  the  donation 
was  not  raised  in  this  case. 

The  judgment  is  affirmed. 


DENVER  A  R.  6.  R.  CO.  et  al.  v.  GUNNING. 

(Supreme  Conrt  of  Colorado,  March  20,  1905.) 

[80  Pac.  Rep.  727.] 

Death  of  Passenger — Evidence. 

In  an  action  against  a  railroad  company  for  the  death  of  a  paaaenger* 
evidence  held  sufficient  to  ahow  that  such  passenger  was  killed  in  the 
accident  in  question. 

Death  of  Wife— Damages.* 

In  an  action  by  a  husband  for  the  death  of  his  wife,  damages  can 
only  be  awarded  for  his  pecuniary  loss. 

Same — Same — Earning  Capacity. 

In  an  action  by  a  husband  for  the  death  of  his  wife,  what  she  mi^ht 
earn  per  annum  was  a  proper  element  for  the  consideration  of  the  jury 
on  the  question  of  damages. 

Same — Same. 

In  an  action  by  a  husband  for  the  death  of  his  wife  it  was  not  error  to 
instruct  that  in  determining  the  amount  of  damages  to   be  awarded 
I  plaintiff  the  jury  should  conscientiously  apply  their   own  obserTation» 

experience,  and  knowledge  to  the  facts  and  circumstances  of  the  case. 

Same — Excessive  Verdict. 

In  an  action  by  a  husband  for  the  death  of  his  wife,  who  was  23  years 
of  age,  with  an  expectancy  of  a  little  over  40  years,  who  had  since  her 
marriage  been  earning  something  like  $400  per  annum,  and  who  was 
intelligent  and  cultured,  frugal  and  industrious,  a  verdict  for  $4,000  was 
not  excessive. 

Death  of  Passenger— Action  against  Receiver  after  Discharge. 

A  decree  of  foreclosure  against  a  railroad  waj  entered  in  the  federal 
court,  and  the  property  sold  thereunder,  but  the  decree  provided  that 
the  purchaser  should  pay  all  indebtedness  or  liabilities  incurred  by  the 
receiver  before  the  delivery  of  possession  to  the  extent  that  the  assets 

*As  to  the  elements  of  damages  recoverable  by  husband  or  wife  for 
death  or  injuries  of  the  other,  see  foot-note  appended  to  Smith  v. 
LfChigh  Valley  R.  Co.  (N.  Y.),  11  R.  R.  R.  746,  34  Am.  8l  Eng.  R.  Cas., 
N.  S.,  746,  where    the  preceding  authorities  in  this  series  are  collected. 
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in  the  hands  of  the  receiver  were  insufficient  for  that  purpose,  and 
conveyance  was  made  in  accordance  with  the  decree,  and  an  order 
entered  thart  the  discharge  of  the  receiver  should  not  prevent  him  from 
defending,  as  might  be  necessary,  any  action  brought  against  him  as 
such  receiver  :  hM,  that  notwithstanding  the  discharge  of  the  re- 
ceiver, an  action  for  the  death  of  a  passenger  during  the  time  that  the 
railroad  property  was  being  operated  by  the  receiver  was  maintainable 
ag'ainst  him. 

8mme~  Parties — Receivership — Purchaser. 

Civ.  Code,  §  11,  provides  that  any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  question  involved  therein.  A  decree  of  foreclosure  against 
the  property  of  a  railroad  was  entered  in  the  federal  court,  and  the 
property  sold  thereunder,  the  foreclosure  decree  providing  that  the 
purchaser  at  sale  should  take  the  property  subject  to  all  liabilities  in- 
curred by  the  receiver  before  the  delivery  of  the  possession  to  the  ex- 
tent that  the  assets  in  the  hands  of  the  receiver  were  insufficient  for 
that  purpose :  held,  that  the  purchaser  was  properly  joined  as  a  de- 
fendant in  an  action  for  the  death  of  a  passenger  while  the  railroad 
was  being  operated  by  the  receiver. 

8ame-:-8ame — Same — Same — ^Action  in  State  pourt. 

Inasmuch  as  an  act  of  Congress  provides  that  the  receiver  of  any 
property  appointed  by  any  federal  court  may  be  sued  without  the  pre- 
vious leave  of  the  court  appointing  him,  and  inasmuch  as  a  decree  ap- 
pointing a  receiver  of  railroad  property  expressly  provided  that  he 
might  be  sued  in  any  court  of  competent  jurisdiction,  the  purchaser  of 
the  property  under  a  decree  of  foreclosure  which  provided  that  the 
purchaser  should  take  the  property  subject  to  any  liability  incurred  by 
the  receiver  t>efore  delivery  of  possession  to  the  extent  that  the  assets 
in  the  hands  of  the  receiver  were  insufficient  for  that  purpose,  could 
be  sued  in  a  state  court  in  an  action  for  the  death  of  a  passenger  while 
the  railroad  was  being  operated  by  the  receiver. 

Appeal  from  District  Court,  Arapahoe  Countjr ;  F.  T.  John- 
son, Judge. 

Action  by  John  B.  Gunning  against  the  Denver  &  Rio 
Grande  Railroad  Company  and  others  for  alleged  negligence 
causing  death  of  plaintiff's  wife.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.     AflBrmed. 

Rogers,  Cuthbert  &  Ellis,  Henry  T.  Rogers,  and   Pierpont 
Fuller,  for  appellants. 
Rickel  &  Crocker  and  Stuart  &  Murray,  for  appellee 

GABBERT,  C.  J.  Shortly  after  midnight,  and  on  the 
morning  of  September  lo,  1897,  near  New  Castle,  Colo.,  a 
collision  occurred  between  the  west-bound  passenger  train 
operated  by  the  Denver  &  Rio  Grande  Railroad  Company 
and  a  east-bound  freight  train  operated  by  the  receiver, 
which  resulted  in  the  death  of  a  number  of  passengers  riding 
on  the  passenger  train.  Several  of  the  coaches  were  con- 
sumed, and  a  number  of  bodies  burned.  The  plaintiff  claims 
that  his  wife  was  a  passenger  and  killed  in  this  wreck,  either 
by  the  impact  or  the  result  of  the  fire.  What  was  claimed 
to  be  her  remains  was  so  badly  burned  that  identification 
from  the  remains  itself  was  impossible.     At  the  close  of   the 
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testimony  tbe  court  directed  a  verdict  for  plaintiff,  sabmittine 
to  the  jary  only  the  amount  of  damage  to  be  awarded.  Error 
is  assigned  on  this  action.  One  of  the  litigated  questions  of 
fact  is  whether  or  not  the  remains  of  plaintiff's  wife  was 
found  in  the  wreck. 

The  first  point  we  shall  consider  is  the  claim  on  the  part  of 
counsel  for  appellants  that  incompetent  testimony  was  ad- 
mitted to  establish  that  Mrs.  Gunning  was  a  passenger  on 
the  wrecked  train  at  tbe  time  of  the  collision.  We  do  not 
believe  it  is  necessary  to  enter  into  a  discussion  of  the  testi- 
mony which  it  is  claimed  was  incompetent,  or  pass  upon  the 
question  as  to  whether  it  was  or  was  not  admissible,  because 
that  which  is  not  objected  to  is  undispnted,  and  that  which 
is  clearly  competent  reads  irresistibly  to  tbe  conclusion  that 
Mrs.  Gunning  was  killed  in  the  wreck.  It  appears  that  Mrs. 
Gunning  was  a  young  woman  about  23  years  of  age,  and  had 
been  married  something  over  a  year,  and  for  some  time  pre- 
vious to  leaving  for  Colorado  bad  been  living  with  her 
parents  at  or  near  Cedar  Rapids,  Iowa.  Her  husband  was 
located  at  Ouray,  and  she  left  her  parents'  home  with  the 
intention  of  joining  her  husband  at  that  point,  where  they 
intended  to  establish  a  home.  She  had  purchased  consid- 
erable household  supplies,  and  shipped  to  Ouray  previous  to 
her  departure  for  Colorado.  On  September  7,  1897,  she  pur- 
chased a  ticket  rented  to  Grand  Junction  over  the  Burling- 
ton, Cedar  Rapids  &  Northern,  Rock  Island,  and  Denver  & 
Rio  Grande  Railroads.  This  fact  is  established  by  tbe  testi- 
mony of  tbe  ticket  agent  at  Cedar  Rapids.  She  took  the 
train  on  the  evening  of  tbe  date  the  ticket  was  purchased, 
her  father,  mother,  and  several  friends  accompanying  her  to 
the  depot  and  upon  the  train.  Those  persons  testified  as  to 
her  appearance,  dress,  and  what  she  carried  as  baggage, 
particularly  a  grip  slung  across  her  shoulder,  an  easel,  a 
basket  of  lunch,  a  small  box,  and  a  cape.  When  she  started 
on  this  trip  she  carried  a  watch  given  her  by  her  father  and 
mother  as  a  birthday  present,  and  also  was  wearing  finger 
rings,  one  of  which  was  a  diamond  given  her  by  her  husband. 
After  the  train  on  which  she  was  proceeding  west  left  Kan- 
sas City,  she  became  acquainted  the  next  morning  with  a 
gentleman,  who  rode  with  her  on  that  train  to  Denver,  which 
point  they  reached  the  morning  of  September  9th.  He 
describes  her  appearance,  dress,  and  belongings,  which  sub- 
stantially correspond  with  the  testimony  given  by  the  father 
and  mother  on  those  subjects.  He  says  that  she  had  a  gold 
watch,  a  hand  bag  with  a  long  strap  over  her  shoulder,  a 
well-filled  lunch  basket,  and  a  large  easel.  He  assisted  her 
to  change  trains  at  Denver,  and  accompanied  her  on  the 
same  train  as  far  as  Salida.  They  rode  in  the  first  car  back 
of  the  smoker,  which  was  an  ordinary  day  coach.  At  Salida 
he  left  the  train,  and  the  lady  whom  he  described  continued 
on  west.     He  identified  a  photograph  of    Mrs.  Gunning  as 
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the  person  with  whom  he  rode  on  the  train  from  Kansas  City 
to  Salida.  A  lady  and  her  son,  who  viere  passengers  on  this 
same  train  from  Denver  to  Salida,  describe  a  passenger  cor- 
responding: to  Mrs.  Gunnins,  and  the  lady  particularly  recalls 
the  fact  that  this  person  had  an  easel  and  wore  a  diamond 
ring.  These  witnesses  identified  a  photograph  of  Mrs.  Gun- 
ning showed  to  them  as  the  photograph  of  the  person  whom 
they  describe  as  having  seen  on  the  train.  They  also  state 
that  she  was  on  the  train  going  west  when  it  left  Salida. 
The  conductor  of  the  passenger  train  between  Salida  and 
Grand  Junction  identified  the  coapon  taken  up  by  him, 
which,  according  to  the  marks,  had  been  sold  to  Mrs.  Gun- 
ning at  Cedar  Rapids.  The  coroner  and  another  physician 
visited  the  scene  of  the  wreck  a  few  hours  after  the  collision. 
The  coroner,  in  his  official  capacity,  superintended  the  recov- 
ery of  the  dead  bodies,  and  took  charge  of  the  watches  and 
jewelry  found  with  the  bodies.  He  testified  that  he  found 
the  trunks  of  two  female  bodies  in  the  space  occupied  by  the 
two  coaches  immediately  in  the  rear  of  the  smoker;  that 
npon  the  body  of  one  (an  adult)  he  found  a  watch;  that  the 
cloth  upon  this  body  was  not  so  badly  burned  but  that  its 
texture  could  be  identified,  and  his  statements  as  to  the 
character  of  its  texture  correspond  with  the  description  of 
the  clothing  worn  by  Mrs.  Gunning  as  testified  to  by  her 
mother.  In  the  ashes  under  where  the  two  bodies  lay  a  dia- 
mond set  ring  was  also  found  by  an  assistant  in  his  presence. 
He  sent  this  watch  and  ring  to  the  general  passenger  agent  of 
the  Rio  Grande  Road,  who  afterwards  turned  them  over  to 
the  plaintifi.  The  testimony  as  to  the  finding  of  the  watch 
and  jewelry  is  corroborated  in  all  particulars  by  the  physician 
who  assisted  the  coroner.  The  husband  testified  to  having 
received  the  watch  and  ring  from  the  general  passenger  agent 
of  the  Rio  Grande  Road,  and  identified  them  as  the  watch 
and  ring  of  his  wife.  He  afterwards  delivered  them  to  Mrs. 
Gunning's  parents,  who  also  identified  them  as  the  watch 
and  ring  worn  by  their  daughter  when  she  left  for  Ouray.  It 
further  appears  from  the  testimony  that  her  relations  with 
her  parents  were  of  the  most  cordial  nature,  that  when  she 
left  home  she  was  in  the  best  of  spirits,  and  that  there  was 
not  the  slightest  trouble  between  her  and  her  husband.  She 
has  never  been  heard  from  since  the  time  of  the  wreck. 

It  appears  to  us  that  this  testimony  establishes  beyond  all 
question  the  identity  of  the  remains  found  in  the  wreck  as 
those  of  Mrs.  Gunning.  The  description  of  the  witnesses 
who  met  her  on  the  train  between  Kansas  City  and  Salida 
substantially  agrees  with  that  of  her  father  and  mother. 
Her  belongings,  such  as  an  easel  and  other  articles  she  car- 
ried, are  described  by  these  same  witnesses;  the  coupon  of 
the  ticket  which  she  purchased,  taken  up  by  the  conductor 
of  the  ill-fated  train,  the  finding  of  a  watch  and  ring  on  and 
near  the  body  of  an  adult  female,  which,  from  the  descrip- 
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tioo,  were  undoubtediy  the  watch  aod  ring  she  had  oo  when 
she  left  Cedar  Rapids,  in  coanectioD  with  the  fact  that  she 
has  never  been  heard  from  by  either  parents  or  husband,  it 
seems  to  us  so  conclusively  settled  the  fact  that  she  was 
killed  in  the  wreck  that  further  comment  on  this  proposition 
is  hardly  necessary.  Whether  or  not  testimony  was  intro- 
duced on  the  part  of  the  plaintiff  for  the  purpose  of  establish- 
ing the  fact  that  she  was  on  the  train  at  the  time  of  the 
collision  was  incompetent  is  not  a  matter  of  which  the  de- 
fendants can  complain,  because  the  reception  of  such  testi- 
mony is  not  reversible  error  when  it  is  manifest  that  it  could 
not  have  changed  the  result  on  the  issue  under  consideration. 
There  can  be  no  doubt  from  the  uccontroverted  testimony 
but  that  the  negligence  of  defendants  was  the  cause  of  the 
collision.  When  undisputed,  competent  testimony  in  a  civil 
action  clearly  establishes  facts  in  issue,  it  is  not  error  for  the 
court  to  assume  such  facts  proven  and  direct  the  jury  accord- 
ingly. 

The  jury  returned  a  verdict  for  $4,000,  and  counsel  for 
appellants  claim  that  the  sum  awarded  was  excessive.  The 
court  instructed  the  jury  to  the  effect  that  it  was  difficult  to 
adduce  direct  evidence  of  the  exact  pecuniary  loss  occasioned 
the  plaintiff  by  the  death  of  his  wife,  or  to  show  the  exact  valne 
of  her  services,  and  that  they  were  permitted  to  determine 
the  question  of  damages  from  their  own  observation,  expe- 
rience, and  knowledge  conscientiously  applied  to  the  facts 
and  circumstances  of  the  case.  This  instruction  is  also  as- 
signed as  error.  The  court  had  previously  instructed  the  jury 
that  in  awarding  damages  they  must  consider  the  age, 
health,  condition  of  life,  and  probable  duration  of  the  life  of 
the  deceased,  her  habits  of  industry  and  frugality,  her  mental 
and  physical  capacity  to  render  services,  her  ability  to  earn 
money,  and  her  disposition  to  aid  or  assist  the  plaintiff;  but 
that  the  recovery  allowable  was  in  no  sense  a  solace  for  the 
grief  or  injured  feelings  of  plaintiff  occasiond  by  the  death  of 
bis  wife,  but  must  be  limited  to  the  net  pecuniary  benefit 
which  the  plaintiff  might  reasonably  have  expected  to 
receive  from  a  continuance  of  the  life  of  the  deceased,  and 
that  this  pecuniary  benefit  would  be  the  value  of  the  wife's 
services  less  the  cost  of  properly  and  suitably  maintaining  her. 
The  testimony  discloses  that  Mrs.  Gunning  was  about  23 
years  of  age;  that  her  expectancy  was  a  little  over  40  years; 
that  since  her  marriage  she  had  been  earning  something 
like  $400  per  annum;  that  from  her  earnings  she  had  pur- 
chased supplies  for  their  intended  home  in  Ouray;  that  she 
was  intelligent  and  cultured,  frugal  and  industrious,  and  a 
devoted  wife.  Damages  can  only  be  awarded  for  the  pecu- 
niary loss  resulting  to  the  living  party  entitled  to  sue  which 
is  occasioned  by  the  death  of  the  deceased.  The  ascertain- 
ment of  damages  in  cases  of  .this  character  depends  upon  a 
variety  of  circumstances  and  future  contingencies,   and  the 
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award  of  a  joiy  should  not  be  disturbed  if  it  appears  there  is 
a  substantial  basis  of  facts  upon  which  to  predicate  a  finding 
of  substantial  pecuniary  loss.  Such  loss  cannot  be  deter- 
mined with  mathematical  exactness.  The  chances  and  con- 
tingencies of  life  and  death,  of  sickness  and  health,  of  acci- 
dent and  injury  in  the  future  would  be  such  that  it  would  be 
impossible  for  the  jury  to  determine  the  exact  pecuniary  loss 
to  the  plaintiff,  or  the  court  to  formnlate  any  arbitrary  rule  for 
their  guidance  in  determining  the  damages  to  be  awarded. 
The,  services  of  a  wife  to  the  husband  are  not  bestowed  for 
pecuniary  consideration,  and  yet  the  husband  is  entitled  to 
compensation  in  money  for  their  loss.  What  she  might  earn 
per  annum  would  be  a  proper  element  to  consider,  but  not  the 
only  one.  In  many  ways  the  wife  renders  services  wdich  no 
witness  can  clearly  define,  enumerate,  or  estimate  the  value 
of  with  any  degree  of  exactness.  Necessarily,  then,  in  deter- 
mining the  amount  of  damages  in  cases  of  this  character, 
where  future  contingencies  and  variety  of  circumstances  must 
be  taken  into  consideration,  the  award  must  be  left  to  turn 
mainly  upon  the  sound  sense  and  deliberate  judgment  of  the 
jury.  Their  own  observation,  experience,  and  knowledge 
respecting  these  matters,  conscientiously  applied  to  the  facts 
and  circumstances  of  the  case,  would  be  important  for  them 
to  consider  in  determining  the  amount  of  the  award,  and  it 
is  not  error  to  so  instruct.  We  are  of  the  opinion  that  the 
testimony  in  the  case  fully,  sustains  the  amount  of  the  dam- 
ages awarded.  Pierce  v.  Connors,  20  Colo.  178,  37  Pac. 
721,  46  Am.  St.  Rep.  279;  Denver,  S.  P.  &  P,  Ry.  Co.  v. 
Wilson,  12  Colo.  20,  20  Pac.  340;  U.  P.  Ry.  Co.  v.  Jones,  21 
Colo.  340,  40  Pac.  891 ;  Denver  Tramway  Co.  v.  Riley,  14 
Colo.  App.  132,  59  Pac.  476;  Ry.  Co.  v.  Barron,  5  Wall.  90, 
18  L.  Ed.  591;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Needham,  S2 
Fed.  371,  3  C.  C.  A.  129. 

On  behalf  of  the  receiver  it  is  claimed  that  he  was  dis- 
charged prior  to  the  trial  of  the  cause,  and  that  the  Colorado 
Midland  Railway  Company  is  not  liable  for  plaintiff's  claim, 
and  was  improperly  joined  as  a  defendant.  At  the  time  of 
the  collision  the  property  of  the  Colorado  Midland  Railroad 
Company  was  being  operated  by  the  receiver.  A  decree  of 
foreclosure  against  the  oroperty  had  been  entered  in  the 
federal  court,  and  the  property  sold  thereunder,  but  the 
sale  was  not  consummated  until  later.  The  decree  of  fore- 
closure provided  that  the  purchasers  at  the  sale  thereunder 
should  take  the  property  and  receive  a  deed  therefor  upon 
the  express  condition  that  they  should  pay,  satisfy,  and 
discharge  all  indebtedness  or  obligations  or  liabilities  legally 
contracted  or  incurred  by  the  receiver  before  the  delivery 
of  the  possession  of  the  property  sold  to  the  extent  that  the 
assets  or  proceeds  in  the  hands  of  the  receiver  were  insuffi- 
cient for  that  purpose.  The  decree  was  further  conditioned 
as  to  the  payment  of  such  indebtedness  on  the  part  of  the 
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parcbasers  that  sail  should  be  brought  to  enforce  the  same 
witbin  the  period  allowed  by  the  statute  of  limitations  of  the 
state.  By  the  terms  nf  the  decree  jurisdiction  was  retained 
by  the  court  for  the  purposes  of  enforcing  its  provisions, 
and  the  right  to  retake  and  resell  the  property  in  case  the 
pur:  hasers  neglected  to  comply  with  the  order  of  the  court 
was  reserved.  The  property  was  conveyed  to  the  Colorado 
Midland  Railway  Company  in  accordance  with  the  terms  and 
conditions  of  this  decree.  The  order  under  which  the  re- 
ceiver claimed  to  have  been  discharged  recited:  ''It  is 
further  ordered  that  the  discharge  of  the  said  receiver  shall 
not  operate  to  prevent  the  prosecution  in  the  name  of  the 
said  receiver  of  any  suit  instituted  by  him  as  such  receiver 
and  stfll  undetermined,  nor  any  appeal  heretofore  taken  or 
which  hereafter  may  be  taken  by  him  as  such  receiver,  nor 
shall  it  operate  to  prevent  him  from  defending,  as  may  be 
necessary,  any  suit  brought  against  him  as  such  receiver, 
and  still  undetermined,  or  any  suit  that  may  hereafter  be 
brought  against  him  as  such  receiver."  Counsel  for  the 
receiver  insist  that  this  action  could  not  be  maintained  against 
him,  because,  when  the  property  over  which  he  had  control 
passed  from  his  hands  in  pursuance  of  the  orders  of  the 
court,  he  was  discharged  from  his  trust,  and  his  official 
liability  ended  with  the  termination  of  his  official  existence. 
This  proposition  is  not  applicable.  It  is  clear  from  the 
decree  and  orders  of  the  court  to  whicl:  we  have  referred  that 
the  receiver  was  only  discharged  conditionally.  The  prop- 
erty had  passed  from  his  hands  to  a  purchaser,  but  upon  the 
express  condition  that  the  legal  liabilities  incurred  by  him 
should  be  discharged  by  such  purchasers.  Evidently  it  was 
known  to  the  court  that  actions  were  pending  or  obligations 
existed  upon  which  suit  might  be  brought,  and  that  is  why 
the  decree  respecting  his  discharge  provided  that  it  should 
not  prevent  him  from  defending  actions  then  pending,  or 
which  might  thereafter  be  brought.  The  court  retained  juris- 
diction for  the  purpose  of  enforcing  its  orders  against  the 
purchaser  for  the  payment  of  the  indebtedness  of  the  receiver, 
with  authority  in  the  receiver  to  defend  actions  brought 
against  him  in  his  official  capacity;  so  that  for  the  purposes 
of  this  action  he  was  still  to  be  regarded  as  the  receiver  of  the 
Colorado  Midland  Railroad  Company,  and  he  still  had  the 
power  under  the  decrees  to  which  we  have  referred  to  satisfy 
the  claim  of  plaintifi  when  reduced  to  judgment  out  of  the 
property  of  the  railroad  company. 

There  can  be  no  doubt  regarding  the  liability  of  the  Colo- 
rado Midland  Railway  Company  to  the  plaintiff,  because  by 
the  terms  of  its  purchase  of  the  property  of  the  Colorado 
Midland  Railroad  Company  it  assumed  this  liability.  The 
only  question  presented  is  whether  or  not  it  could  be  joined 
as  a  defendant  in  this  action.  Counsel  for  appellants  claim 
it  could  not,  because  the  action  against  the  other  defendants 
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was  one  in  tort  while  that  against  the  railway  company  was 
in  contract.  Oar  Civil  Code  (section  ii)  provides  that  "any 
person  may  be  made  a  defendant  who  has,  or  claims,  an 
interest  in  the  controversy  adverse  to  the  plaintitf  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved  therein."  The  receiver,  in  his 
official  capacity,  is  liable  for  the  tort  which  is  the  basis  of 
plaintifi's  action.  Plaintiff's  jadgment  against  him  can  only 
be  satisfied  out  of  the  property  under  the  control  of  the 
receiver.  This  property  has  been  conditionally  conveyed  to 
the  railway  company.  Its  property  could  not  be  subjected 
to  the  payment  of  a  claim  until  it  has  had  an  opportunity  to 
defend  an  action  which,  when  reduced  to  judgment,  could 
be  satisfied  out  of  its  property,  and  hence  it  is  a  necessary 
party  to  a  complete  determination  of  the  rights  of  the  parties 
responsible  for  the  tort  which  is  the  basis  of  the  plaintiff's 
a'stion.  The  receiver,  in  his  official  capacity,  is  liable  as  the 
wrongdoer,  and  the  railway  company  responsible  because  it 
has  assumed  that  liability.  Any  action  against  either  can 
only  be  maintained  by  the  plaintiff  by  proving  the  tort,  and 
bis  right  to  recover  in  this  respect  rests  upon  the  same 
gronnd  as  against  each.  We  do  not  think  there  is  any  mis- 
joinder either  of  causes  of  action  or  defendants.  Knott  v. 
D.  &  S.  C.  Ry.  Co.,  84  Iowa,  462,  51  N.  W.  S7. 

It  is  also  contended  by  counsel  for  appellant  railway  com- 
pany that  the  district  court  was  without  jurisdiction  as  to 
that  corporation.  This  claim  is  based  upon  the  assumption 
that  because  the  railway  company  acquired  the  property 
under  the  terms  and  conditions  of  a  decree  entered  by  the 
federal  court  the  jurisdiction  of  that  tribunal  with  respect  to 
liabilities  imposed  by  such  decree  was  exclusive.  The  decree 
appointing  the  receiver  expressly  provided  that  he  might 
be  sued  in  any  court  of  competent  jurisdiction,  or  the  claim- 
ant might,  at  his  election,  file  an  intervening  petition  in  the 
cause,  and  have  his  demand  adjudicated  in  the  court  having 
jurisdiction  of  the  receiver.  It  further  provided  that  judg- 
ments obtained  against  the  receiver  in  the  state  courts,  not 
appealed  from,  and  judgments  against  the  company  which 
the  receiver,  by  the  terms  of  the  order  appointing  him,  was 
reqnired  to  pay,  and  not  appealed  from,  should  be  audited 
and  allowed  by  the  receiver  as  of  course.  It  further  pro- 
vided that  suit  might  be  brought  against  the  receiver  in  any 
court  of  competent  jurisdiction  without  an  application  by 
the  plaintiff  in  such- suit  to  the  court  appointing  the  receiver 
for  leave  to  do  so.  Further  than  this,  there  is  an  act  of 
Congress  which  specially  provides  that  the  receiver  of  any 
property  appointed  by  any  federal  court  may  be  sued  with- 
out the  previous  leave  of  the  court  appointing  him.  It  thus 
appears  not  only  from  the  terms  of  the  decree,  but  from  the 
act  of  Congress,  that  suit  could  be  maintained  against  the 
receiver    in  the  state  court,  and  it  certainly  would  not  be 
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logical  to  hold  that  the  railway  company,  which  was  not 
only  a  proper,  bat  a  necessary  party  to  a  complete  adjndica- 
tion  of  the  rights  involved,  could  not  be  joined  in  that  same 
action.  By  the  decree  the  railway  company  assumed  the 
obligation  sued  upon  in  this  action,  and  the  only  limitation 
imposed  upon  that  liability  was  that  suit  therefor  mnst  be 
brought  within  the  period  allowed  by  the  statute  of  limita- 
tions of  the  state  for  the  commencement  of  actions  of  this 
character.  The  decree  does  not  state  in  what  court  such  ac- 
tion should  be  brought.  If  it  was  the  intention  of  the  court, 
if  it  had  the  power  to  do  so,  to  require  actions  against  the 
railway  company  to  enforce  the  liability  which  it  assumed  to 
be  brought  in  the  federal  court,  the  decree  would  certainly 
have  so  recited.  This  acMon  does  not  pertain  to  the  admin- 
istration of  the  atfairs  of  the  company  for  which  the  receiver 
was  originally  appointed,  but  is  brought  to  enforce  a  liability 
on  the  part  of  the  receiver  which  the  railway  company 
assumed  as  a  purchaser  under  the  direction  of  the  court 
appointing  the  receiver.  That  this  liability  may  be  deter- 
mined by  any  court  having  jurisdiction  of  the  company  and 
subject-matter  is  clear.  There  is  no  reason  advanced  why 
the  state  courts  may  not  construe  the  force  ani  effect  of  a 
decree  entered  by  the  federal  court  as  well  as  tbe  court 
directing  such  decree.  The  judgment  of  the  district  court  is 
affirmed. 
Affirmed. 


PENNSYLVANIA  CO.  v.  LOFTIS. 

(Snpreme  Conrt  of  Ohio,  April  11,  1905.) 

[74  N.  E.  Rep.  179.] 

Sale  of  Coupon  Ticket— Contract— Responsibility  for  Connecting  Car- 
riers. 
While  a  railroad  company  selling'  a  coupon  ticket  for  the  transporta- 
tion of  a  passen^rer  over  its  own  and  a  connecting  line  may,  by  con- 
tract, either  express  or  implied,  make  itself  responsible  for  the  safe 
carriafi^e  of  the  passeng'er  over  the  entire  ronte  covered  by  the  ticket 
sold,  yet  the  mere  sale  of  snch  coupon  ticket  does  not  of  itself  import  a 
contract  or  undertaking  on  the  part  of  the  company  selling'  the  same  to 
become  responsible  for  the  safety  of  the  passenger  beyond  its  own  line. 

Same — Agent  of  Connecting  Carrier — Presumption.* 

Where  a  railroad  company  issuer  and  sells  a  coupon  ticket  with  cou- 
pons attached  g^ood  over  a  connecting  line,  in  the  absence  of  other 
evidence  the  presumption  is  that  as  to  such  coupons  the  company  is- 
suing and  selling  the  same,  in  making*  such  sale,  acts  as  the  ag-ent  of 
the  connecting  carrier. 

Same— Same— Parole  Evidence.! 

It  is  competent  to  prove  by  parol  evidence,  aside  from  the  ticket  sold, 
the  contract  made  between  the  carrier  and  the  passenger. 

(Syllabus  by  the  Court.) 

*See  foot-notes  appended  to  Missouri,  etc.,  Ry.  Co.  v.  Harrison 
(Tex.),  13  R.  R.  R.  617,  36  Am.  &  Eng.  R.  Cas.,  N.  S.^617. 

tSee  foot-note  appended  to  Missouri,  etc.,  Ry.  Co.  v,  Harrison  (Tex.), 
13  R.  R.  R.  617,  36  Am.  &  Eng.  R.  Cas.,  N.  8.,  617;  foot-note  appended 
to  Coine  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  13  R.  R.  R.  316,  36  Am.  A 
Engr*  R-  Cas.,  N.  8.,  316. 
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Error  to  Circait  Court,  Stark  County. 

Action  by  John  Loftis  against  the  Pennsylvania  Company. 
Judgment  for  plaintitf  was  affirmed  by  the  circuit  court,  and 
defendant  brings  error.     Reversed. 

Catharine  Loftis,  who  was  the  wife  of  the  defendant  in 
error,  John  Loftis,  on  May  9,  1898,  purchased  from  the  plain- 
tiff in  error,  the  Pennsylvania  Company,  at  its  ticket  office  in 
Alliance,  Ohio,  an  excursion  ticket  from  Alliance  to  Colum- 
bus and  return.  The  ticket  issued  to  her  was  a  special  ex- 
cursion coupon  ticket  containing  four  coupons. 

After  procuring  the  ticket,  she  boarded  an  excursion 
train  at  Alliance,  on  the  Pennsylvania  Lines,  and  entered 
upon  her  journey  to  Columbus.  The  Pennsylvania  Lines 
extended  only  from  Alliance  to  Orrville.  When  the  excursion 
train  reached  Orrville,  the  coaches  of  said  train,  including 
the  one  in  which  said  Catharine  Loftis  was  a  passenger,  were 
switched  to  the  track  of  the  Cleveland,  Akron  &  Columbus 
Railway,  a  connecting  line,  over  which  line  they  were  then 
run  from  Orrville  to  Columbus.  As  the  train  was  entering 
the  city  of  Columbus,  it  was,  by  reason  of  the  spreading  of 
the  track,  derailed,  several  of  the  coaches  were  overturned 
and  broken,  and  several  of  the  passengers  were  injured;  one 
person  being  killed.  Among  those  injured  was  Catharine 
Loftis.  Thereafter,  to  wit,  on  April  22,  1902,  her  husband, 
John  Loftis,  the  defendant  in  error  herein,  brought  an  action 
in  the  court  of  common  pleas  of  Stark  county,  Ohio,  against 
the  plaintiff  in  error,  the  Pennsylvania  Company,  to  recover 
damages  for  the  loss  of  the  services  of  his  said  wife,  Catha- 
rine Loftis,  and  to  recover  for  doctor  bills  incurred  and  paid 
by  him  for  her  in  consequence  of  the  injuries  sustained  by 
her  in  said  accident.  The  petition  filed  by  him  in  said 
action  contained  the  following  averments  with  respect  to  the 
contract  to  carry,  alleged  to  have  been  made  by  the  Pennsyl- 
vania Company  with  said  Catharine  Loftis,  to  wit:  ''On  or 
about  the  8th  day  of  May,  1898,  one  Catharine  Loftis,  then 
and  now  the  wife  of  this  plaintiff,  entered  into  a  contract 
with  the  defendant,  whereby  the  defendant,  in  consideration 
of  the  sum  of  two  dollars  ($2.00),  to  it  paid,  thereby  agreed 
to  accept  said  Catharine  Loftis  as  a  passenger  on  its  cars, 
and  convey  her  as  such  passenp^er  the  entire  distance  from 
the  city  of  Alliance,  Ohio,  to  the  city  of  Columbus,  Ohio, 
and  return,  over  the  lines  of  the  defendant,  the  Pennsylvania 
Company,  and  said  Catharine  Loftis  was  to  be  conveyed  the 
entire  route  in  the  cars  of  the  defendant  without  any  change 
of  cars  whatever.  On  or  about  the  8th  day  of  May,  1898,  in 
pursuance  of  said  contract,  said  Catharine  Loftis  purchased 
and  paid  the  defendant  for  a  ticket  for  the  entire  trip  from 
Alliance,  Ohio,  to  Columbus,  Ohio,  and  return,  over  the  de- 
fendant's lines,  and  on  said  date  Catharine  Loftis  took  pas- 
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sage  in  defendant's  cars  as  designated  by  the  defendant  for 
the  purpose  of  said  trip,  and  the  defendant  thereupon  under- 
took to  convey  plaintiff  from  said  city  of  Alliance  to  said 
city  of  Columbas  and  return  in  its  cars,  and  over  its  lines." 
For  answer*  the  Pennsylvania*  Company,  after  admitting  its 
corporate  capacity  and  that  it  was  a  common  carrier  of  pa&* 
sengers,  denied  each  and  every  other  allegation  in  plaintiff's 
petition  contained.  The  case  was  submitted  to  a  jury,  and 
resulted  in  a  verdict  and  judgment  it  favor  of  the  plaintiff, 
John  Loftis.  for  $300.  This  judgment  was  afiEirmed  by  the 
circuit  court.  To  reverse  this  judgment  of  affiimance  the 
Pennsylvania  Company  prosecutes  error. 

Carey  &  MuUins  and  C.  C.  Bow,  for  plaintiff  in  error. 
Craine  &  Snyder,  for  defendant  in  error. 

CREW,  J.  (after  stating  the  facts).  The  two  principal 
contentions  of  the  plaintiff  in  error  in  this  case  are:  (i)  That 
it  was  not  shown  by  competent  evidence  that  there  was  any 
contract  or  undertaking  on  the  part  of  the  Pennsylvania 
Company  to  become  responsible  for  the  transportation  of 
Catharine  Loftis  beyond  the  terminus  of  its  own  line,  and 
therefore  that  it  is  not  liable  for  the  injury  received  by  her 
through  the  default  or  negligence  of  the  Cleveland,  Akron  & 
Columbus  Railway,  a  connecting  line.  (2)  That  the  court  of 
common  pleas  erred  in  refusing  to  give  to  the  jury  certain  in- 
structions requested  by  counsel  for  the  railwav  company.  If 
counsel  for  plaintiff  in  error  are  right  as  to  either  of  these 
contentions,  it  follows  that  the  judgment  of  the  circuit  court 
was  wrong,  and  should  be  reversed.  As  to  the  first  of  the 
above  propositions,  counsel  would  seem  to  rest  their  claim 
upon  the  assumption  that  the  coupon  ticket  issued  to  Catha- 
rine Loftis  by  the  Pennsylvania  Company  was  and  is  itself 
the  only  proper  evidence  in  this  case  of  any  undertaking 
or  agreement  on  its  part  to  receive  and  carry  said  Catharine 
Loftis  as  a  passenger  from  Alliance  to  Columbus  and  return, 
and  that,  therefore,  as  a  common  carrier,  it  is  not  shown 
to  have  assumed  towards  her  any  other  or  different  duty  or 
obligation  than  such  as  the  sale  of  said  ticket  wotild  itself 
imply.  As  to  a  common  carrier  of  passengers,  as  distin- 
guished from  a  carrier  of  goods  or  baggage,  the  doctrine 
would  seem  now  to  be  generally  well  settled  that  the  mere 
issuance  and  sale  by  the  former  of  a  coupon  ticket  good  over 
Its  own  and  connecting  lines  does  not  of  itself  import  an 
undertaking  or  agreement  on  the  part  of  the  issuing  or  sell- 
ing company  to  become  responsible  for  the  safe  carriage  of 
the  passenger  to  whom  such  ticket  is  sold  beyond  its  own 
line.  Yet  it  is  equally  true,  and  not  less  well  settled,  we 
think,  that  a  railway  company  selling  a  ticket  for  the  trans- 
portation of  a  passenger  beyond  its  own  line  of  road  may,  by 
contract,  either  express  or  implied,  make  itself  responsible 
for  the  safe  carriage  of  such  passenger  over  the  entire  route 
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covered  by  the  ticket  sold.  Hutchinson  on  Carriers,  §§  577, 
578;  4  Elliott  on  Railroads,  §  1596;  Young  v.  Pennsylvania 
Railroad  Co.,  115  Pa.  112,  7  Atl.  741;  Pennsylvania  Railroad 
Co.  V.  Connell,  112  111.  295,  54  Am.  Rep.  238;  Hartan  v. 
Eastern  Railroad  Co.,  114  Mass.  44;  Pennsylvania  Railroad 
Co.  V.  Jones,  155  U.  S.  333,  15  Sup.  Ct.  136,  39  L.  Ed.  176; 
Van.  Buskirk  v.  Roberts,  31  N.  Y.  661;  3  Thompson  on  Neg- 
ligence, §  3352.  And  where,  as  in  this  case,  the  scope  and 
extent  of  the  contract  made  or  the  duty  and  obligation  as- 
sumed by  the  railway  company  is  a  fact  in  issue,  the  ticket 
sold  is  not  itself  the  only  evidence  that  may  be  introduced 
and  considered  upon  such  issue,  but  the  fact  may  be  shown 
or  proved  by  any  competent  parol  testimony.  In  the  present 
case  it  was  alleged  by  plaintiff  in  his  petition  that  the  Penn- 
sylvania Company,  "in  consideration  of  the  sum  of  two 
dollars  to  it  paid,  thereby  agree  to  accept  said  Catharine 
Loftis  as  a  passenger  in  its  cars  and  convey  her  as  such  passen- 
ger the  entire  distance  from  the  city  of  Alliance,  Ohio,  to  the 
city  of  Columbus,  Ohio,  and  return,  over  the  lines  of  the 
defendant,  the  Pennsylvania  Company,  and  said  Catharine 
Loftis  was  to  be  conveyed  the  entire  route  in  the  cars  of  the 
defendant  without  any  change  of  cars  whatever."  As  tend- 
ing to  prove  the  particular  agreement  and  undertaking  so 
alleged,  evidence  was  introduced  by  plaintiff  showing  that 
some  time  prior  to  May  8,  1898,  the  Pennsylvania  Company 
caused  to  be  inserted  in  the  Alliance  Daily  Leader,  a  news- 
paper published  in  the  city  of  Alliance,  the  following  adver- 
tisement: "Special  Sunday  excursion  to  Columbus  via 
Pennsylvania  Lines,  May  8th,  next  Sunday.  Two  dollars 
round  trip.  Excursion  tickets  will  be  sold  to  Columbus  from 
Alliance,  via  Pennsylvania  Lines,  special  train  leaving  at  6:45 
a.  m.  central  time;  returning,  leave  Columbus  6:30  p.  m. 
All  day  to  see  the  Capitol  City.  Ohio  National  Guards  are 
camped  at  Columbus."  The  obvious  purpose  of  this  notice 
was  to  advise  and  inform  the  public  that  on  the  day  and  at 
the  time  named  therein  a  special  excursion  train  would  be 
run  from  Alliance  to  Columbus  and  return  over  or  ''via"  the 
Pennsylvania  Lines,  and  that  round-trip  tickets  would  be 
sold  by  the  Pennsylvania  Company  for  said  excursion  good 
for  the  round  trip.  This  notice  came  to  the  attention  of 
Catharine  Loftis,  and  the  matter  of  said  excursion  was  talked 
over  by  her  with  members  of  her  family  before  she'  procured 
her  ticket.  This  advertisement  contained  no  information  or 
notice  that  said  excursion  train  would  be  run  over  any  line 
other  than  the  Pennsylvania  Lines;  and  Cathariue  Loftis 
had  no  notice  of  any  limitation  on  the  responsibility  of  the 
Pennsylvania  Company,  or  that  said  company  would  not  be 
in  entire  charge  and  control  o\  said  excursion  train  from 
Alliance  to  Columbus  and  return.  Evidence  was  also  given 
showing  that  for  the  ticket  sold  to  said  Catharine  Loftis  a 
single  charge  was  made  for  the  entire  trip,  and  that  payment 
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therefor  was  made  to  a  ad  received  by  the  ticket  ageot  of 
the  PeDosylvania  Company  at  its  ofiBce  in  Alliance.  It  was 
further  shown  that  this  was  a  special  excursion  train,  and,, 
was  made  up  when  it  left  Alliance,  was  composed  entirely 
of  coaches  belonging  to  the  Pennsylvania  Company,  and  that 
these  coaches  were  intended  to  be  and  were  run  through  from 
Alliance  to  Columbus  without  change.  These  with  other 
facts  and  circumstances  proven  in  this  case,  while  not  of 
themselves  conclusive  upon  the  question  of  the  contract  made 
or  obligation  and  duty  assumed  by  the  Pennsylvania  Com- 
pany, were,  nevertheless,  we  think,  competent  to  be  given 
in  evidence  as  bearing  upon  that  question,  and  as  tending  to 
show  on  its  part  an  entire  contract  or  undertaking  to  carry 
from  Alliance  to  Columbus  and  return.  Being  competent  as 
evidence,  their  probate  force,  and  the  weight  and  effect  to  be 
given  them,  in  the  light  of  all  the  facts  and  circumstances 
proven,  was  a  question  to  be  determined  by  the  jury  under 
proper  instructions  from  the  court. 

2.  On  the  trial  of  this  cause  in  the  court  of  commcn  pleas 
counsel  for  the  railway  company  submitted  to  the  court 
certain  requests  to  charge,  among  which  were  the  following: 
''(i)  A  railroad  company  which  sells  a  coupon  ticket  over  its 
own  and  connecting  line  is  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  act  as  the  agent  for  the  connecting 
line,  and  is  not  liable  to  the  purchaser  of  such  ticket  for 
injuries  sustained  by  reason  of  the  negligence  of  such  con- 
necting line.  (2)  If  the  jury  find  that  in  selling  plaintiff's 
wife  a  ticket  to  Columbus  and  return — if  they  do  find  that 
such  a  ticket  was  sold — the  defendant  was  acting  as  agent  for 
the  Cleveland,  Akron  &  Columbus  Railway  Company  so  far  as 
passage  over  that  road  was  concerned,  the  plaintiff  cannot 
recover  in  this  action.  (3)  The  fact  that  the  defendant  at 
the  time  it  sold  plaintiff's  wife  her  ticket  to  Columbus  (if  the 
jury  find  that  it  did  sell  such  ticket)  had  collected  fare  for  the 
entire  distance,  is  not,  of  itself,  sufficient  to  warrant  the  jury 
in  finding  that  defendant  had  contracted  to  carry  the  plain- 
tiff's wife  any  further  than  the  end  of  its  own  line,  which  the 
testimony  shows  was  at  Orrville."  These  requests  were  all 
of  them  pertinent  to  the  issues  involved,  and  each  correctly 
states  the  rule  of  law  applicable  to  the  p>articular  state  of 
facts  to  which  it  was  intended  to  apply.  They  should  there- 
fore have  been  given  to  the  jury.  As  hereinbefore  stated, 
the  sale  by  a  railroad  company  of  a  coupon  ticket  containing 
coupons  entitling  the  person  to  whom  it  is  sold  to  transporta- 
tion as  a  passenger  over  a  connecting,  but  independent, 
line,  does  not  necessarily  import  a  contract  or  undertaking 
on  the  part  of  the  company  selling  such  ticket  to  become 
responsible  for  the  safe  carriage  of  such  passenger  for  the 
entire  distance,  or  beyond  its  own  line,  even  though  such 
ticket  contains  no  express  provision  limiting  the  liability  of 
the  company  issuing  or  selling  the  same   to  its  own  line  of 
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road.  Ualesfl  the  contrary  appears,  tbe  prcsumptioo  is  that 
a  railway  company  selling  such  coupon  ticket  over  connect- 
ing, but  independent,  lines,  in  making  such  sale  acts  as  the 
agent  of  the  connecting  line  in  the  sale  of  the  coupons,  and 
said  coupons  are  regarded  as  in  the  nature  oi  separate  tickets 
on  behalf  of  the  connecting  carriers,  and  binding  upon  them 
in  the  same  manner  as  if  issued  or  sold  by  themselves;  and  in 
tbe  absence  of  evidence  showing  a  different  undertaking 
or  obligation  each  will  be  responsible  only  for  the  safe  car- 
riage of  tbe  passenger  over  its  own  line.  The  above  instruc- 
tions asked  by  the  railway  company  merely  called  for  the 
application  of  these  rules  of  law  to  facts  which  there  was  evi- 
dence in  tbe  case  tending  to  prove  or  establish,  and  we  think, 
therefore,  the  trial  court  erred  in  refusing  to  give  them. 
Other  special  requests  were  submitted  by  counsel  for  the 
railway  company,  but  these,  we  think,  were  either  propetly 
refused  or  covered  by  the  general  charge.  Tbe  refusal  of 
the  court  of  common  pleas  to  give  to  tbe  jury  tbe  requests 
above  designated  being  one  of  the  errors  assigned  by  the  rail- 
way company  in  the  circuit  court,  that  court  erred  in 
afiBrming  tbe  judgment  of  said  court  of  common  pleas.  The 
judgment  of  the  circuit  court  in  this  case  will  therefore  be 
reversed. 
Judgment  reversed. 

DAVIS,  C.  J.,  and  SHAUCK.    PRICE,   and  SUMMERS, 
JJ.,  concur. 


WEST  V.  ST.  LOUIS  SOUTHWESTERN  RY.  CO. 

(Supreme  Court  of  MUaouri,  Division  No.  1,  Feb.  15,  1905.) 

[86  S.  W.  Rep.  140.] 

Injury  to  Passenger — Miscarriage— Negligence — Absence  of  Suitable 
Means  of  Alighting — Jumping  from  Car  by   Direction  of  Switch- 
man.^ 
Plaintiff,  a  passenger,  was  carried  beyond  her  station,  when  the  con- 
ductor directed  her  to  step  out  on  a  flat  car,  and  she  was  taken  back  by 
that  means.    On  arriving  at  the  station  the  switchman  in  charge  as- 
sured plaintiff  that  there  was  no  means  of  alighting  except  for  her  to 
jump,  and  assisted  her  to  the  ground.     As  a  result  of  her  thus  alighting 
plaintiff  suffered  a  miscarriage :  heldt  that  there  was  negligence  by  de- 

*A8  to  the  duties  of  a  carrier  of  passengers  with  respect  to  the  safety 
of  stations,  platforms  and  other  stopping  places,  see  foot-notes  ap- 
pended to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13  R.  R.  R.  295, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295 ;  foot-notes  appended  to  Newcomb 
V,  New  York  Cent.,  etc.,  R.  Co.  (Mo.),  13  R.  R.  R.  10,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  10;  Lemon  v.  Grand  Rapids  &  I.  Ry.  Co.  (Mich.),  12 
R.  R.  R.  853,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  853  ;  foot-note  appended  to 
Matthieson  v,  Burlington,  etc.,  Ry.  Co.  (Iowa),  12  R.  R.  R.  826,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  826  ;  foot-notes  appended  to  Ellis  v.  Chicago, 
etc.,  Ry.  Co.  (Wis),  12  R.  R.  R.  122,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
122  ;  foot-notes  appended  to  L/ehigh  Valley  R.  Co.  v,  Dupont  (C.  C.  A.), 
12  R.  R.  R.  83,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 

As  to  the  care  due  alighting  passengers,  see  foot-notes  appended  to 
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f  endaat  in  placing^  plaintiff  in  to  dang^eroua  a  position  without  other 
means  of  alii^hting,  thou|{^h  the  switchman  rendered  what  assistance  he 
could. 

Contributory  Neglifcence. 

Plaintiff  was  not  guilty  of  contributory  negligence  in  not  inform* 
ing  the  switchman  of  her  condition. 

Damages — Instruction. 

.  In  an  action  by  a  passenger  who  suffered  a  miscarriage  as  the  result 
of  her  injuries,  the  court  instructed  that,  if  plaintiff  was  entitled  to  re- 
cover, to  give  her  such  damages  as  she  was  shown  to  have  sustained, 
and  in  estimating  them  to  consider  the  character  and  extent  of  her  in- 
juries, the  fact  that  thev  were  permanent,  together  with  the  physical 
pain  and  mental  anguish  suffered  :  held,  not  a  "roving  commission  to 
the  jury  to  establish  their  own  standard  of  damages."  but  to  relate 
only  to  the  ill  health  and  suffering  in  consequence  of  the  miscarriage 
alleged  in  the  petition. 

Instructions. 

A  judgment  will  not  be  reversed  for  instructions  too  favorable  to 
appellant. 

Remarks  of  Counsel. 

In  an  action  for  injuries  to  a  passenger,  remarks  of  counsel  for  plain- 
tiff to  the  effect  that  defendant's  servants  would  have  handled  a  car 
load  of  steers  with  more  care  than  they  did  plaintiff  were  not  ground 
for  reversal. 

Appeal  from  Circuit  Court,  Duaklin  Couuty;  J.  L.  Fort, 
Judge. 

Action  for  personal  injuries  by  Fannie  E.  West  against  the 
St.  Louis  Southwestern  Railway  Company.  From  judgment 
for  plaintifi,  defendant  appeals.     Affirmed. 

S.  H.  West  and  W.  H.  Miller,  for  appellant. 
Ely  &  Kelso,  for  respondent. 

VALLIANT,  J.  Plaintifi  was  injured  in  alighting  from  a 
car  on  defendant's  road,  and  sued  to  recover  damages,  alleg- 
ing that  the  injury  was  the  result  of  defendant's  neeligence. 

The  plaintiff's  evidence  tends  to  prove  as  follows:  Plain- 
tifi, a  married  woman,  living  at  Pascola,  in  Pemiscot  county, 
on  December  i6,  1900,  left  home  to  pay  a  visit  to  a  sister, 
who  lived  five  miles  from  Morehou3e,  in  New  Madrid  county. 
Her  route  was  over  the  St.  Louis,  Kennett  &  Southern 
Railway  to  Campbell,  thence  over  the  defendant's  rail- 
road to  Birds  Point,  thence  by  the  Iron  Mountain  Railroad 
to  Morehouse,  thence  in  a  hand  car  five  miles  to  the  end 
of  her  journey.  She  carried  with  her  her  baby  and  a  daugh- 
ter about    13  years  old.     She    bought  tickets  at   Campbell, 

Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  13  R.  R.  R.  688,  36  Am.  &  Knf^. 
R.  Cas.,  N.  S.,  688;  McDonald  v.  City  Electric  Ry.  Co.  (Mich.),  12  R. 
R.  R.  436,  35  Am.  &  Kngf.  R.  Cas.,  N.  8.,  436;  foot-note  appended  to 
£^llis  V,  Chicago,  etc.,  Ry.  Co.  (Wis.)>  12  R.  R.  R.  122,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  122;  Rutledge  v.  New  Orleans  &  N.  E.  R.  Co.  (C.  C.  A.), 
11  R.  R.  R.  488,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  foot-note  appended 
to  Mead  v,  Boston  Elevated  Ry.  Co.  (Mass.)>  11  R-  R*  R-  13,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  13  ;  foot-notes  appended  to  Norfolk  &  A.  Terminal 
Co.  V.  Morris'  Adm'x  (Va.),  9  R.  R.  R.  165,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  165. 
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took  passage  00  defendant's  train,  and  was  carried  to  Birds 
Point,  which  is  on  the  Missouri  side  of  the  Mississippi  river 
opposite  Cairo,  111.  At  Birds  Point  the  defendant's  track 
leads  down  to  the  river  and  connects  with  a  ferry  or  transfer 
boat.  Cars  are  delivered  by  defendant  on  the  boat,  and  are 
ferried  across  the  river.  When  she  boarded  defendant's  train 
the  plaintiff  informed  the  condactor  that  she  was  to  get  off  at 
Birds  Point  to  take  the  Iron  Mountain  train  for  Morehouse. 
But  when  the  train  reached  Birds  Point  it  either  did  not 
stop,  or  else  the  station  was  not  announced,  and  the  plaintiff 
was  carried  past  the  station,  the  train  going  on  to  the  river, 
a  distance  of  about  1,000  feet,  to  deliver  the  cars  oc  the  boat. 
The  plaintiff,  seeing  that  she  was  being  carried  beyond  the 
station,  called  to  the  conductor,  and  asked  him  to  back  the 
train  to  the  station  to  let  her  get  off,  but  the  conductor  told 
her  to  keep  her  seat  in  the  car,  and  he  would  send  her  back 
to  the  station.  The  train  went  on  to  the  river,  and  the  car 
in  which  the  plaintiff  was  riding  was  delivered  into  the  ferry- 
boat. Then  the  conductor  came  to  her,  and,  taking  her  band 
baggage,  and  requesting  her  to  follow,  led  her  out  across  the 
platform  of  the  car  onto  what  was  called  a  ^'tow  car"  attached 
to  the  engine,  and,  pointing  to  a  man  on  the  car,  said  to 
her  '^This  man  will  take  you  back  or  help  you  off."  This 
tow  car  was  not  designed  for  passengers.  Its  purpose  was 
to  go  between  the  engine  and  the  car  to  be  delivered  on  the 
boat  so  as  to  avoid  the  engine  getting  on  the  boat.  It  was 
used  also  to  carry  tools  and  the  trainmen  rode  on  it.  It  was 
an  open  flat  car,  without  any  passenger  accommodaf  ions 
whatever,  though  there  were  benches  for  the  crew.  The 
conductor  left  the  plaintiff  and  her  children  on  this  tow  car, 
and  they  were  carried  back  to  the  station.  On  arriving 
there,  one  of  the  train  crew  told  the  plaintiff  that  he  was 
ready  to  help  her  off.  She  asked  how  she  was  to  get  off, 
and  was  told  that  she  would  have  to  jump.  It  was  about  live 
feet  from  the  floor  of  the  car  to  the  ground.  The  children 
were  taken  down  safely  by  the  men.  The  plaintiff  again 
asked  if  there  was  not  some  other  way  for  her  to  get  down, 
and  was  told  that  there  was  no  way  but  to  jump.  She  was 
also  told  that  the  engine  was  ready  to  go  on  to  the  yards, 
and  she  must  get  down.  Under  those  conditions  she  gave 
her  hands  to  one  of  the  men,  who  stood  on  the  ground,  who  in 
that  way  helped  her,  and  with  that  assistance  she  jumped  to 
the  ground.  There  was  on  the  side  of  the  car,  under  the 
edge  of  the  floor,  but  out  of  sight  to  one  standing  on  the 
floor  of  the  car,  an  iron  appliance  called  a  "stirrup,"  by 
means  of  which  switchmen  or  others  who  worked  on  the  car 
could  climb  on  or  off.  There  was  also  along  the  sides  of  the 
floor  of  the  car  an  iron  railing  about  a  foot  high.  On 
alighting  the  plaintiff  went  to  a  hotel  near  the  depot,  where 
she  waited  until  the  Iron  Mountain  train  came — three  or  four 
hours.     When  she  got  to  the  hotel  she  was  sick  with  nausea 
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and  swimming  in  the  head,  and  was  sick  on  the  route  from 
Birds  Point  to  Morehouse,  where  she  arrived  that  evening, 
which  was  Sunday;  was  sick  at  Morehouse;  cut  her  visit 
short  on  t  hat  account,  and  returned  home  on  Tnesday,  her 
sister  accompanying  her  for  that  reason.  After  arriving  at 
home  on  the  evening  of  December  i8th  her  illness  became 
serious,  but  she  did  not  call  a  physician  until,  December  29th, 
she  suffered  a  miscarriage;  has  been  in  ill  health  ever  since, 
and  was  sufiering  at  the  trial.  At  the  close  of  the  plaintiff's 
evidence  the  defendant  asked  an  instruction  looking  to  a 
nonsuit,  which  the  court  refused,  and  defendant  excepted. 

The  evidence  on  the  part  of  the  defendant  tended  to  prove 
as  follows:  ''The  employees  of  the  railroad  company  testi- 
fied with  one  accord  that  the  plaintitf  was  carefully  handled; 
that  she  did  not  jump,  that  she  did  not  fall,  and  that  no  one 
was  hurt  in  alighting  from  the  car;  that  she  climbed  down  the 
steps  as  other  passengers  climbed  down;  that  no  complaint 
was  made  either  by  them  or  to  any  one  else  of  being  hurt." 
They  testified  that  the  plaintiff  did  not  jump  off  or  fall  off, 
but,  on  the  contrary,  was  ''helped  off."  One  of  them  (Nance) 
said  she  came  down  the  steps  face  front,  as  any  other  lady 
or  child  would,  the  switchman  holding  her  hands.  Another 
one  (Henikin)  said  it  was  he  who  helped  her,  and  that  she 
came  down  backwards;  he  supporting  her  by  holding  her 
under  the  arms.  The  testimony  also  tended  to  show  that  the 
plaintiff  did  not  inform  any  of  the  railroad  employees  that 
she  was  pregnant. 

At  the  request  of  the  plaintiff  the  court  instructed  the  jury 
that,  if  they  should  find  for  the  plaintiff,  they  should  ''assess 
her  damages  at  such  sum,  not  exceeding  ten  thousand  dollars, 
as  from  the  evidence  you  may  believe  will  be  just  and  fair 
compensation  to  her  for  the  injuries,  if  any,  which  she  is 
shown  by  the  evidence  to  have  sustained.  And  in  estimating 
such  damages  you  should  take  into  consideration  the  char- 
acter and  extent  of  her  injuries;  the  fact,  if  you  so  find  from 
the  evidence,  that  they  are  permanent;  together  with  the 
physical  pain  and  mental  anguish  she  has  suffered  in  conse- 
quence thereof." 

At  the  request  of  the  defendant  the  court  gave  the  following 
instructions:  "(i)  The  court  instructs  the  jury  that  the 
plaintiff,  by  her  petition  as  amended,  bases  her  right  to  re- 
cover in  this  case  on  the  gross  negligence  of  the  defendant,  by 
its  servants  and  employees,  in  assisting  her  to  alight  and  jump 
from  the  rear  end  of  the  guide  car  of  defendant  to  the 
ground,  a  distance  of  about  five  feet,  by  reason  of  which  neg- 
ligence she  was  injured.  Now,  in  this  connection  you  are 
instructed  that  the  burden  of  proving  these  facts  is  on  the 
plaintiff,  and,  unless  you  find  she  has  done  so  by  a  preponder- 
ance of  the  evidence,  your  verdict  must  be  for  the  defendant. 
(2)  The  court  instructs  the  jury  that  if,  from  the  evidence, 
you  find  and  believe  that  on  the  i6th  day  of  December,  1900, 
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plaintiff,  Fannie  E.  West,  did  alight  from  defendant's  car 
either  by  being  helped  or  by  jumping  by  assistance  of  an 
employee,  and  was  injured  in  so  doing,  yet  your  verdict  must 
be  for  the  defendant,  unless  you  further  find  that  defendant's 
agents  were  negligent  in  assisting  her  to  alight,  if  you  find 
she  was  assisted,  and  that  such  negligence  was  the  direct 
cause  of  the  injury.  (4)  The  court  instructs  you  that  if  yoa 
find  and  believe  from  the  evidence  that  plaintiff  was  assisted 
in  alighting  from  defendant's  car,  and  sustained  injuries 
thereby,  resulting  in  a  miscarriage,  yet  plaintiff  cannot  re- 
cover unless  defendant's  agents,  servants,  and  employees 
were  negligent  in  the  assistance  rendered;  and  in  determining 
whether  or  not  they  were  negligent  you  should  consider  ali 
the  surrounding  circumstances,  and  the  fact,  if  it  was  a  fart, 
that  she  was  pregnant,  should  not  be  considered  by  you  in 
determining  the  question  of  negligence,  unless  you  believe 
from  the  evidence  that  they  knew  of  such  pregnancy.  (5) 
The  court  instructs  the  jury  that  the  fact  that  plaintiff  was 
carried  past  the  station  house  at  Birds  Point,  and  was  put  on 
a  tow  car  and  returned  thereto,  should  not  be  considered  by 
you  in  arriving  at  your  verdict.  Her  right  to  recover,  if  at 
all,  is  confined  solely  to  the  act  of  alighting  from  the  tow  car, 
and  the  manner  of  assistance  rendered,  and  injuries,  if  any, 
flowing  directly  therefrom.  (6)  The  court  instructs  the  jury 
as  a  matter  of  law  that  it  is  dangerous  and  unsafe  for  a  lady 
in  a  state  of  pregnancy  to  jump,  either  by  assistance  or  alone, 
from  the  end  of  a  flat  car,  a  distance  of  four  or  five  feet,  onto 
a  hard  surface,  and  that  such  danger  is  apparent  to  every  pru- 
dent and  careful  person;  and  if  you  find  from  the  evidence 
that  plaintiff  was  in  a  state  of  pregnancy,  and  did  so  jump  or 
alight  from  said  car,  and  did  sustain  the  injuries  complained 
of,  yet  she  cannot  recover  in  this  case  unless  you  believe 
defendant's  employees  were  negligent  in  rendering  her  assist- 
ance; and  unless  you  so  find  your  verdict  must  be  for  defend- 
ant. (7)  The  court  instructs  the  jury  that,  should  you  find 
the  issue  in  this  case  for  the  plaintiff,  yet  you  are  directed 
that  it  was  her  duty,  immediately  upon  ascertaining  that  she 
had  sustained  injuries,  to  procure  medical  aid,  and  to  do 
what  a  prudent  and  careful  person  would  under  like  circum- 
stances and  surroundings  have  done  to  alleviate  and  protect 
herself  against  her  threatened  result;  and  if  you  believe  that 
she  failed  so  to  do,  and  that  by  reason  of  such  failure  her 
injuries  were  intensified  and  aggravated,  then  for  such 
aggravation  she  cannot  recover,  and  you  should  take  her  con- 
duct into  consideration  in  arriving  at  a  verdict."  The  de- 
fendant also  requested  the  following,  which  the  court  refused: 
"(3)  The  court  instructs  the  jury  that  if,  from  the  evidence, 
you  find  that  plaintiff  jumped  from  the  car,  then  your  verdict 
must  be  for  the  defendant." 

In  his  argument  to  the  jury  plaintiff's  counsel  said  that  the 
railroad  company  would  have  handled  a  car  load   of  steers 
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with  more  care  tban  tbey  handled  this  lady,  to  which  remark 
the  deicDdant  took  exception. 

There  was  a  verdict  for  the  plaintiff  for  $S,ooo,  and  judg- 
ment accordingly^  from  which  this  appeal  was  taken. 

I.  Appellant  insists  that  the  instruction  looking  to  a  non- 
suit should  have  been  given.  This  instruction  is  based  chiefly 
on  two  propositions:  First,  that  whereas,  as  appellant  con- 
tends, the  amended  petition  specifies  the  negligence  of 
defendant's  servants  to  have  consisted  only  in  the  act  o( 
assisting  plaintiff  to  alight  from  the  car,  the  evidence  shows 
no  negligence  in  the  manner  in  which  that  act  was  performed ; 
and,  second,  the  plaintiff  knew  her  condition  as  to  pregnancy, 
knew  it  was  dangerous  for  her  in  that  condition  to  jump, 
yet,  without  disclosing  the  fact  to  the  defendant's  servants, 
took  the  risk  and  jumped,  and  therefore  it  was  her  own  negli- 
gence. The  language  of  the  petition,  after  stating  the  facts 
of  the  plaintiff's  being  carried  beyond  the  station  and  brought 
back  on  the  tow  car,  and  the  inconvenient  conditions  sar- 
rounding  her,  is:  ''It  became  necessary  for  defendant's 
agents,  servants,  and  employees  to  assist  and  aid  plaintiff  in 
alighting  from  the  rear  platform  of  said  guide  car  [it  is  so 
called  in  the  petition]  to  the  ground,  a  distance  of  about  five 
feet;  that  defendant's  agents,  servants,  and  employees  care- 
lessly, recklessly,  and  negligently  assisted  plaintiff  from  said 
guide  car,  and  directed  and  required  plaintiff  to  jump  from 
said  guide  car,  as  aforesaid,  in  assisting  her  to  alight  from 
said  guide  car;  and  in  consequence  of  said  careless  and  neg- 
ligent assistance  in  alighting  and  jumping  from  said  guide 
cat  to  the  ground,  without  any  fault  or  negligence  on  her 
part,  plaintiff  was  thrown  suddenly  and  violently  against  said 
defendant's  roadbed,  and  received  great  bodily  harm  and 
injuries."  The  argument  for  appellant  assumes  that  the 
plaintiff  was  on  this  tow  car  (as  it  is  called  by  defendant)  or 
guide  car  (as  it  is  called  in  the  petition)  of  her  own  will,  and 
that  the  manner  of  her  descent  therefrom  was  a  matter  of  her 
own  concern,  in  which  no  responsibility  rested  on  the  railroad 
company;  that,  she  having  elected  to  jump,  one  of  the  train 
crew  courteously  took  her  hands  in  his,  and  held  them,  to 
break  the  force  cf  the  jar  in  alighting  on  the  ground,  and  that 
in  so  doing  he  did  nothing  that  he  ought  not  to  have  done,  and, 
in  so  far  as  the  act  itself  was  concerned  did  it  well.  The 
plaintiff's  petition  is  criticised  also  for  containing  recitals  of 
the  facts  which  accounted  for  the  plaintiff's  position  on  the 
tow  car  at  that  time,  the  criticism  being  that  those  facts  had 
nothing  to  do  with  the  case,  and  were  injected  into  it  to 
prejudice  the  jury  against  the  defendant.  But  that  criticism 
is  not  deserved,  and  the  argument  based  on  it  is  not  sound. 
Those  recitals  were  necessary  to  account  for  her  presence  on 
that  tow  car.  The  plaintiff  was  tiot  there  of  her  own  will; 
she  was  not  there  by  choice;  she  was  there  by  the  failure  of 
the  railroad  company  to  perform  its  duty  to  her  as  a  passen- 
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ger — its  failure  to  Stop  the  train  at  the  passenger  station  when 
it  arrived  at  Birds  Point,  or  failnre  to  let  ber  know  it  had 
arrived;  its  failure*  after  it  had  carried  ber  past  the  station, 
to  make  amends  for  the  wrong  by  sending  ber  back  in  a  suita- 
ble carriage  or  car.  It  is  true  no  violeoce  was  used  to  force 
her  to  go  on  the  tow  car,  yet,  under  the  circumstances,  it 
was  coercion.  The  car  in  which  she  had  taken  passage  waa 
carried  down  the  incline  on  the  river  bank  and  landed  in  a 
ferryboat.  The  conductor  then  came  and  told  ber  to  follow 
him,  and  be  would  send  her  back.  She  followed  him,  and 
he  led  her  onto  this  tow  car,  and  left  her  in  the  care  of  one 
of  the  train  crew.  What  was  to  be  expected,  in  the  way  of 
resistance,  ^f  a  woman  with  a  baby  in  her  arms  and  a  13  year 
old  girl  child  with  her,  under  those  circumstances?  What 
could  she  do  but  obey?  Then  when  they  arrived  at  or  near 
the  station  in  the  tow  car,  and  she  asked  for  means  to  alight, 
and  was  told  to  jump,  what  else  could  she  do?  They  told 
her,  according  to  the  testimony,  that  the  engine  had  to  go  to 
the  yards,  and  they  could  not  wait;  that  she  must  jump;  and 
she  did  so.  In  so  doing  she  yielded,  if  not  to  immediate 
physical  force,  at  least  to  imperilous  environments,  for  which 
the  defendant  alone  was  to  blame.  It  may  be  true  that  when 
the  act  of  jumping  came  the  man  who  gave  ber  a  helping 
hand  did  all  that  could  have  been  done  in  that  kind  of  assist- 
ance, but  she  was  entitled  to  more  assistance  than  that. 
She  was  entitled  to  every  appliance  which  the  circumstances 
of  the  case  rendered  necessary  to  secure  her  safe  descent, 
and  which,  by  the  exercise  of  a  very  high  degree  of  care  and 
prudence,  the  defendant  could  then  and  there  have  produced. 
There  was  evidence,  therefore,  from  which  the  jury  could 
justly  conclude  that  the  defendant's  servants  were  negligent 
in  the  matter  of  assisting  the  plaintiff  to  alight. 

The  second  point  on  which  appellant  thinks  the  court 
should  have  given  the  instruction  for  a  nonsuit  is  that  the 
plaintiff,  knowing  her  condition  as  to  pregnancy,  and  know- 
ing it  was  dangerous  to  jump,  was  guilty  of  contributory 
negligence  in  doing  so.  A  good  deal  of  what  we  have  said 
in  reference  to  the  first  point  applies  to  this  also.  The 
plaintiff  did  not  jump  of  her  own  accord.  The  most  that  can 
be  said  of  ber  free  will  is  that  she  had  a  choice  of  perils. 
She  could  remain  on  the  tow  car,  and  be  carried  to  the 
switchyards,  or  whither  she  knew  not,  or  she  could  avail  her- 
self of  the  only  assistance  offered — the  outstretched  hands  of 
the  switchman — and  jump,  and  she  chose  the  latter.  It  is 
said  in  the  brief  of  the  learned  counsel  that  the  plaintiff  did 
not  tell  employees  of  the  defendant  that  she  was  pregnant, 
and  they  did  not,  therefore,  know  the  extra  peril,  from  that 
cause,  that  might  result  from  jumping  from  the  car.  Of 
course,  they  did  not  know  that  fact;  but  they  knew,  if  they 
bad  the  common  knowledge  of  men,  that  it  was  dangerous 
for  a  woman,  a  mother,  to  jump  from  a  height  of  five  feet 
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to  the  hard  surface  of  the  railroad  track.  The  law  did  not 
demand  of  the  plaintiff,  as  she  stood  on  the  floor  of  that  tow 
car  asking  the  defendant's  servants  to  famish  her  means  to 
alight,  to  tell  them  that  she  was  in  the  condition  of  an  ex- 
pecting mother,  and  therefore  afraid  to  jump.  Besides, 
according  to  her  testimony — which  they  did  not  deny — they 
had  already  told  her  that  there  was  no  other  way  of  descent 
but  to  jump.  The  court  was  justified  in  refusing  the  instruc- 
tion looking  to  a  nonsuit. 

2.  It  is  complained  that  the  instruction  given  on  the  meas- 
ure of  damages  is  erroneous,  in  that  it  is  not  limited  to  the 
injuries  specified  in  the  petition,  but  ''which  she  is  shown  by 
the  evidence  to  have  sustained";  also  that  it  authorizes  them 
to  consider  if  the  injuries  are  permanent.  The  language  of 
the  instruction  following  that  about  quoted  is:  ''And  in  esti- 
mating such  damages  you  should  take  into  consideration  the 
character  and  extent  of  her  injuries;  the  fact,  if  you  so  find 
from  the  evidence,  that  they  were  permanent;  together  with 
the  physical  pain  and  mental  anguish  she  has  suffered  in  con- 
sequence thereof.''  The  criticism  is  that  it  is  a  roving  com- 
mission to  the  jury  to  establish  their  own  standard  of  dam- 
ages. The  instruction  is  not  amenable  to  that  criticism. 
Hawes  V.  K.  C.  Stock  Yards,  103  Mo.  60,  15  S.  W.  751; 
Badgley  v.  St.  Louis,  149  Mo.  122,  so  S.  W.  817.  The  evi- 
dence as  to  the  plaintiff's  injuries  related  only  to  injuries  of 
the  character  specified  in  the  petition,  to  wit,  the  miscar- 
riage, and  the  ill  health  and  suffering  consequent.  The  in- 
struction limited  the  jury's  consideration  to  injuries  shown  by 
the  evidence.  It  is  argued  that  there  was  no  evidence  of 
permanent  injury  or  of  mental  anguish.  Perhaps  it  is  true 
that  no  expert  gave  the  scientific  opinion  that  the  plaintiff's 
injuries  were  permanent,  and  that  no  mention  of  mental 
anguish  is  made  in  the  evidence.  But  in  a  case  of  this  partic- 
ular kind  a  jury's  good  common  sense  is  to  be  relied  on. 
The  trial  occurred  nearly  a  year  after  the  injury.  The  plain- 
tiff testified  that  she  had  been  an  invalid  ever  since,  and  was 
then  suffering,  specifying  certain  trouble  incident  to  women 
who  have  had  such  misfortune.  The  court  did  not  err  in  au- 
thorizing the  jury  to  consider  if  the  injury  was  permanent,  a  id 
to  consider  not  only  the  physical,  but  also  the  mental,  pain. 
The  jury  did  not  abuse  the  power  given  them.  Their  award 
was  conservative. 

3.  The  instructions  given  at  the  request  of  the  defendant 
were  more  favorable  to  it  than  the  law  warranted.  The  first 
and  second  of  those  instructions  are  liable  to  be  interpreted 
as  meaning  that  the  only  question  of  negligence  was  as  to  the 
manner  in  which  the  man  who  held  the  plaintiff's  hand  while 
she  jumped  performed  that  act.  That  was,  perhaps,  not 
what  the  court  intended,  and  was  evidently  not  the  meaning 
the  jury  gave  them,  but  it  was  the  meaning  the  defendant  in- 
tended, as  we  judge  from  the  argument  of  its  learned  counsel. 
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The  third  instructioD  the  court  very  properly  refused,  because 
it  was  equivalent  to  a  peremptory  direction  to  find  for  the 
defendant.  The  fourth  directs  the  jury  not  to  consider  the 
fact  of  miscarriage,  unless  they  should  find  that  the  defend- 
ant's servants  knew  the  plaintifi  was  pregnant.  The  fifth 
tells  the  jury  that  they  are  not  to  consider  the  fact  that  the 
plaintifi  was  carried  past  the  station  at  Birds  Point,  as  that 
had  nothing  to  do  with  the  case.  In  the  sixth  instruction 
the  court,  as  a  matter  of  law,  tells  the  jury  that  it  was  danger- 
ous for  a  pregnant  woman  to  jump  from  the  car  at  a  height 
of  five  feet,  either  with  or  without  assistance,  and,  if  this 
plaintifi  did  so,  then  she  cannot  recover,  unless  the  servants 
of  defendant  were  negligent  in  the  act  of  rendering  her  assist- 
ance. The  instruction  is  inconsistent  in  itself.  If  it  was 
negligence  per  se  to  jump  under  the  circumstances,  assistance 
or  no  assistance,  then  there  was  left  no  question  of  defend- 
ant's negligence  in  the  case.  The  seventh  instruction  would 
lead  the  jury  off  into  a  realm  of  conjecture  as  to  what  the 
plaintiff's  condition  would  have  been  if  she  had  obtained  the 
services  of  a  physician  sooner.  Suppose  she  had  called  a 
physician  as  soon  as  she  felt  ill,  and  he  had  made  a  mistake 
in  the  case,  and  by  mistreatment  bad  increased  the  trouble,- 
on  which  side  of  the  account  would  the  law  as  declared  in 
that  instruction  have  placed  the  damage?  None  of  those  in- 
structions meet  our  approval,  but  we  refer  to  them  only  to 
observe  that,  so  far  as  they  go,  they  were  more  favorable  to 
defendant  than  the  law  authorized. 

4.  The  remark  of  the  plaintiff's  attorney  in  his  argument 
to  the  jury  to  the  effect  that  the  defendant's  servants  would 
have  handled  a  car  load  of  steers  with  more  care  than  they 
did  this  plaintiff  was  a  mere  rhetorical  fiourish,  which  was  not 
beyond  the  limit  of  forensic  debate. 

We  find  no  error  in  the  record  of  which  the  defendant  has 
any  cause  to  complain. 

The  judgment  is  a£Brmed. 

BRACE,  P.  J.,  and  LAMM,  J.,  concur.  MARSHALL,  ]., 
not  sitting. 
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CHEAPNESS. 

See  NUISANCES. 

CHURCHES. 

See  NUISANCES. 

CINDERS. 

See  NUISANCES. 

COAL  BINS. 

See  NUISANCES. 

COAL  HOISTS. 

See  NUISANCES. 

COAL  SHEDS. 

See  NUISANCES. 

COMMON  LAW. 

See  NUISANCES. 

COMPENSATION. 

See  NUISANCES. 

CONCOMITANTS  OF  FRANCHISK 

See  NUISANCES. 

CONFORMITY  TO  LAW. 

See  NUISANCES. 

CONSEQUENTIAL  DAMAGES. 

See  NUISANCES. 

CONSEQUENTIAL  INJURIES. 

See  NUISANCES. 

CONSTITUTIONAL  LAW. 

See  NUISANCES. 

CORPORATIONS. 

See  NUISANCES. 

CROSSINGS. 

See  NUISANCES. 

CROSSINGS  OF  RAILROADS. 

See  NUISANCES. 
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CROSS-OVER  SWITCH. 

See  NUISANCES. 

DAMAGES. 

See  NUISANCES. 

DAMS. 

Sec  NUISANCES. 

DANGEROUS  MATERIALS. 

See  NUISANCES. 

DEBRIS. 

See  NUISANCES. 

DEPOTS. 

See  NUISANCES. 

DISCOMFORT. 

See  NUISANCES. 

DISTILLERIES. 

See  NUISANCES. 

DISTURBING  DIVINE  WORSHIP. 

See  NUISANCES. 

DIVERSION  OP  SURFACE  WATER. 

See  NUISANCES. 

DIVERSION  OF  WATERCOURSES. 

See  NUISANCES. 

DIVINE  SERVICE. 

Sec  NUISANCES. 

DOCKS. 

Sec  NUISANCES. 

ELEVATED  RAILWAY  POSTS. 

Sec  NUISANCES. 

ELEVATED  RAILWAYS. 

See  NUISANCES. 

EMBANKMENTS. 

Sec  NUISANCES. 

EMINENT  DOMAIN. 

See  NUISANCES. 

ENGINE  HOUSES. 

See  NUISANCES. 

ENGINES. 

See  NUISANCES. 

EQUITIES  CONSIDERED. 

See  NUISANCES. 

EXCAVATIONS. 

See  NUISANCES. 

EXCESSIVE  USE. 
Sec  NUISANCES. 
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EXCLUSIVE  CONTROL  OVER  STREETS. 

See  NUISANCES. 

EXERCISE  OF  SKILL  AND  CARE. 

See  NUISANCES. 

FACTORIES. 

See  NUISANCES. 

FEDERAL  GOVERNMENT. 

See  NUISANCES. 

FERRIES. 

See  NUISANCES. 

FERTILIZERS. 

See  NUISANCES. 

FLOODING  LAND. 

See  NUISANCES. 

FREIGHT. 

See  NUISANCES. 

FRIGHTENING  TEAMS. 

See  NUISANCES. 

FURNACES. 

See  NUISANCES. 

GOOD  FAITH. 

See  NUISANCES. 

GRADING  STREETS. 

See  NUISANCES. 

GRANTS. 

See  NUISANCES. 

HEALTH. 

See  NUISANCES. 

HIGHWAYS. 

See  NUISANCES. 

HORSE   RAILWAYS. 

See  NUISANCES. 

HORSES. 

See  NUISANCES. 

HYDRANTS. 

See  NUISANCES. 

IMPLIED  AUTHORITY. 

See  NUISANCES. 

IMPROPER  USE. 

See  NUISANCES. 

IMPROVEMENT  OF  NAVIGATION. 

See  NUISANCES. 

INCIDENTAL  INJURIES. 

See  NUISANCES. 
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INCONVENIENCE. 

See  NUISANCES. 

INCORPOREAL  HEREDITAMENTS. 

See  NUISANCES. 

INCORPOREAL  RIGHTS. 

See  NUISANCES. 

INDICTMENTS. 

See  NUISANCES. 

INGRESS  AND  EGRESS. 

See  NUISANCES. 

INJUNCTIONS. 

See  NUISANCES. 

'INJURED/' 

See   NUISANCES. 

INJURIES  TO  PROPERTY. 

See   NUISANCES. 

INSURANCE. 

See   NUISANCES. 

LATERAL  SUPPORT. 

See   NUISANCES. 

LAWFUL  BUSINESS. 

See   NUISANCES. 

LAWFULNESS  OF  BUSINESS. 

See   NUISANCES. 

LEGISLATIVE  AUTHORITY  MUST  BE  CLEAR. 

See   NUISANCES. 

LEGISLATIVE  INTENTION. 

See   NUISANCES. 

LEGISLATIVE  REQUIREMENTS. 

See  NUISANCES. 

LEGISLATIVE  SANCTION. 

See  NUISANCES. 

LEVEES. 

See  NUISANCES. 

LICENSEES. 

See  NUISANCES. 

LICENSES. 

See  NUISANCES. 

LIGHT. 

See  NUISANCES. 

LIGHTNING. 

See  NUISANCES. 

LOADING  CARS. 

See  NUISANCES. 
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LOCATION  DESIGNATED. 

Sec  NUISANCES. 

LOCATION  NOT  DESIGNATED. 

See  NUISANCES. 

LOT  OWNERS. 

See  NUISANCES. 

LOWER  PROPRIETORS. 

See   NUISANCES. 

MALODOROUS  FREIGHT. 

See  NUISANCES. 

MANUFACTORIES. 

See  NUISANCES. 

MATERIAL  INJURIES. 

See  NUISANCES. 

MATERIALS. 

See  NUISANCES. 

MILL  SITES. 

See  NUISANCES. 

MINING  DEBRIS. 

See  NUISANCES. 

MUNICIPAL  CORPORATIONS. 

See  NUISANCES. 

MUNICIPAL  LICENSES. 

See  NUISANCES. 

MUNICIPAL  POWERS. 

See  NUISANCES. 

NARROW  STREETS. 

Sec  NUISANCES. 

NAVIGABLE  WATER. 

See  NUISANCES. 

NAVIGATION. 

See  NUISANCES. 

NECESSARY  CONCOMITANTS. 

See  NUISANCES. 

NEGLIGENCE. 

See  NUISANCES. 

NOISE. 

See  NUISANCES. 

NOISE  FROM  RUNNING  TRAINS. 

See  NUISANCES. 

NOMINAL  DAMAGES. 

See  NUISANCES. 

NONABUTTING  PROPERTY. 

See  NUISANCES. 
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NOT  A  TAKING. 

See  NUISANCES. 

NUISANCES— EFFECT  OF  LEGISLATIVE  SANCTION,  LAW- 
FULNESS  OF  BUSINESS  AND  EXERCISE  OF  SKILL 
AND  CARE. 

Consequential  injuries  from  construction  and  operation  of  railroads 
on  land  other  than  streets,  567. 

Damages  Must  Be  Special. 

Access  to  cemetery — injunction,  543. 
Coal  shed — noise — same  injury  sustained  by  others,  543. 
Frightening  teams — incidental  injuries,  543. 
General  rule,  541. 
Limitations  of  rule,  542. 
Noise — case  must  be  very  special,  544. 
Railroads — absence  of  special  injuries,  542. 
Smoke  and  cinders — all  property  in  vicinity  injured,  543. 
Smoke — injuries  to  many  others,  544. 

Street  railway — location  on  portion  of  street  not  designated,  542. 
Telephone  poles,  544. 

Unauthorized  occupation  of  street  by  railroad — right  to  en- 
jom,  542. 

Effect  of  Legislatiye  Sanction. 

Act  naturally  resulting  in  injury  to  private  property— compensa- 
tion— -legislative  intention — ^presumption,  539. 

All  equities  considered,  529. 

Canal — flooding  land — consequence  of  lawful  act,  540, 

Compensation — absence  of  legislative  requirement,  527. 

Compensation  where  injurjr  not  actionable  at  common  law — ^ab- 
sence  of  statutory  provision,  529. 

Confusion  and  noise — trains  and  cars — legislative  authority  no 
defense,  539. 

Consequential  damages — ^not  a  taking,  541. 

Consequential  damages  recovered — work  not  subject  to  abate- 
ment, 529. 

Corporations  acting  for  private  profit-ycompensation,  538. 

Dam  across  navigable  water— overflowing  private  land,  539. 

Dam — flowing  back  upon  private  land — injunction,  539. 

Dam  to  improve  navigation— destruction  of  mill  site,  528. 

Discomfort  to  be  endured  for  public  good,  527. 

In  actions  by  state,  abutment  of  elevated  railway,  524. 

In  actions  by  state,  authorized  obstruction  of  public  road,  525. 

In  actions  by  state,  bawdy  house,  525. 

In  actions  by  state,  business  conducted  in  proper  manner  and 
location  designated,  525. 

In  actions  by  state,  canal  purchased  from  state,  525. 

In  actions  by  state,  general  rule,  523. 

In  actions  by  state,  highways  and  other  things  over  which  public 
has  control,  524. 

In  actions  by  state,  illustrations,  525. 

In  actions  by  state,  improper  use  of  railroad  in  street,  525. 

In  actions  by  state,  license  to  manufacture  fertilizers,  525. 

In  actions  by  state,  location  and  height  of  dam  specified,  525. 

In  actions  by  state,  municipal  powers,  525. 

In  actions  by  state,  other  statements  of  general  rule,  524. 

In  actions  by  state,  railroads  in  streets,  524. 

In  actions  by  state,  statute  must  be  strictly  construed,  525. 

In  actions  by  state,  works  of  internal  improvements  transferred 
to  private  corporation,  525. 

Injuries  to  private  property,  general  rule,  536. 

Injuries  to  private  property,  other  statements  of  general  rule,  537. 

Injury  necessarily  resulting  from  proper  construction— damages — 
absence  of  charter  remedy,  539. 

Levees — overflows — not  a  taking,  541. 
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Must   be   forfeiture    of   chartered   rights   or   suit   authorized    by 
law,  527. 

Navigable  stream — mining  debris — injuries  to  lower  proprietor — 
compensation — constitutional  law,  540. 

No  right  of  action  where  enjoyment  of  property  not  directly  dis- 
turbed, 527. 

Noxious  vapors — private  as  well  as  public  nuisance,  540. 

Obstruction   of  street — liability  limited  by  principles   governing 
actions  for  negligence,  528. 

Operation     of     railroad — ^noise — legislative     authority     no     de- 
fense, 640. 

Private    nuisances,    consequential    damages — right    creature    of 
statute,  627. 

Private  nuisances — general  rule,  526. 

Private  wrongs,  538. 

Property  "injured" — construction  of  constitutional  provision,  541. 

Public  improvement — vessel  prevented  from  entering  dock,  528. 

Public  work  for  federal  government — liability  of  contractor,  528. 

Public  work  for  private  profit — corporation  not  vested  with  sov- 
ereign's immunity,  538. 

Railroad  engine  house  and  repair  shops  located  near  church,  540. 

Railroads — smoke,  noise  and  vibration — necessary  concomitants 
of  use  of  franchise  distinguished  from  wrongs,  541. 

Ringing  mill  bell — subsequent  legislative  authority,  528. 

Sewers — discomfort — special  injury,  538. 

Slaughter  house — bar  to  injunction  in  advance,  529. 

Small  nuisances  may  be  authorized,  528. 

Special  damages  from  public  nuisance,  538. 

Steam  engine — municipal  license,  529. 

Steam  engines  and  furnace — burden  of  proving  compliance  with 
statute,  529. 

Telephone  wires — lightning — ^noise — extra  insurance — ^injunction, 
529. 

Exercise  of  Care  and  Skill. 

Coal  bins — necessary  location — exercise  of  care — injunction,  585. 

Factory — ^noxious  vapors,  585. 

General  rule,  584. 

Lawful  business — exercise  of  care  no  defense,  584. 

Smelting     works — unwholesome     gases — suitable     location     and 

proper  operation,  585. 
Stock  yards — location — good  faith — exercise  of  care — injunction, 

585. 
Use  of  dangerous  materials,  585. 

Lawful  Business. 

Dense  smoke  for  twelve  hours  twice  a  month,  583. 

Distillery — smoke  and  noise,  584. 

Evidence  must  be  convincing,  584. 

General  rule,  582. 

Illustrations,  582. 

Manufactory — subsequent  erection  of  residence,  583. 

Offensive  odors  not  producing  disease,  583. 

Other  statements  of  rule,  582. 

Slaughter  house — noises,  583. 

Smoke — noise— odors  not  injurious  to  health — ^injunction,  583. 

Stable  in  city,  583. 

Steam  whistles,  584. 

Negligence  or  Want  of  Skill. 

General  rule,  586. 

Illustrations,  586. 

Negligence  in  construction  or  operation  of  railroad — general 
rule,  586. 

Negligence  in  use  of  grant — damages — express  legislative  ex- 
emption, 586. 
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Obligation  not  to  injure  another — maxim  applicable  to  railroad — 

negligence,  587. 
Overflow  of  water — ^negligent  construction  of  railroad,  586. 
Railroad — injuries  must  be  necessary  result  of  proper  construction 

and  operation,  587. 
Sewers — percolation,   586. 

Terminal  yard — improper  construction  or  operation,  587. 
Watercourse  —  unnecessary    diversion  —  cheaper     construction  — 

grant  of  railroad  right  of  way,  587. 

Kailroads. 

Bridge — obstruction  of  stream,  670. 

Coal  hoist  near  residence — annoyance  and  discomfort,  573. 
Consequential  damages — absence  of  legislative   requirement,  573. 
Consequential  damages — additional  compensation — legislative  re- 
quirements,  574. 
Consequential  injuries  from  construction  and  operation— common 

law,  573. 
Convenient  transaction  of  lawful  business — house  rendered  unfit 

for  residence,  571. 
Dam  constructed  by  county — maintenance  by  railroad — overflow- 
ing land,  570. 
Dam — unwholesome  gases,  573, 
Diversion    of   surface    water — careful    construction    of   necessary 

ditch — overflowing  land,  572. 
Diversion  of  watercourse,  568. 
Electric  railway  crossing[  steam  railroad,  568. 
Elevated  railroad  on  private  land — rights  of  owner  of  land  on 

opposite  side  of  street,  667. 
Embankment — dwellings  injured  by  pressure,  571. 
Embankment — ingress   and   egress   prevented — damages — ^absence 

of  legislative  requirement,  574. 
Exercise  of  powers — conformity  to  private   rights,  572. 
Incidental  injuries  to  property  not  taken,  569. 
Injuries  necessarily  caused  to  nearby  premises — noise,  smoke  and 

vibration,  569. 
Injuries   necessarily  resulting   from   construction   and   operation, 

572. 
Injuries  necessarily  resulting  from  construction  and  operation — 

right  to  enjoin,  570. 
Land  not  taken — damages   recoverable — constitutional   provision, 

673. 
Lateral  support,  574. 
Light  and  air — obstruction,  568. 
Making  up  trains — injuries  to  dwellings — absence   of  negligence 

or  abuse  of  franchise,  570. 
Noise — eminent  domain — damages,  568. 
Nonabutting  property — dust  and  smoke  from  coal  chute — absence 

of  negligence,  569. 
Nonabutting  property — smoke  and  vibration,  569. 
Not  made  liable  for  consequential  damages — powers  not  exceeded 

and  absence  of  negligence,  576. 
Polluting  pond — dumping  offensive  materials — remedy,  668. 
Restoration  of  highway — railroad  as  a  public  authority,  572. 
Running  trains  on  highway — absence  of  negligence  or  excessive 

use,  570. 
Standing     cars — malodorous     freight — noises — vibration — absence 

of  negligence  or  want  of  skill,  571. 
Standing  trains — noise  and  smoke,  569. 
Stock  yard — statute  requiring  freight  to  be  received  and  carried 

promptly — proper  location  and  absence  of  negligence,  575. 
Surface  water — overflow  caused  by  existence  of  railroad,  570. 
Unusual  and  unnecessary  noises,  568. 
Use   of  highway — consequential  injuries — absence   of  negligence, 

670. 
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Railroads  in  Streets. 

Absence  of  negligence  in  operation,  546 

Abutter's  interest  in  street — Ohio  doctrine,  566. 

Access  to  nonabutting  property  rendered  less  convenient,  564. 

Appropriating  street  to  other  uses — encroaching  on  private  prop- 
erty— compensation,  562. 

Authority  to  construct  bridge — pier  in  street — right  to  enjoin,  564. 

Bridge  over  railroad — consequential  injuries  from  construction, 
564. 

Bridge  over  street  with  both  abutments  on  railroad's  land— ex- 
clusion of  light  and  air  only  elements  of  damages,  551. 

Car  barn — noises — ^proper  location,  649. 

Change  of  grade — consequential  injuries — ^not  a  taking,  560. 

Compensation  not  provided  for — constitutionality  of  statute — 
mere  consequential  injuries  from  construction,  562. 

Compliance  with  statute  and  ordinances — absence  of  culpable  neg- 
ligence in  operating,  548. 

Consequential  injuries  from  construction — constitutional  provi- 
sion, 559. 

Consequential  injuries  from  construction— depreciation  in  value 
of  nonabutting  property,  564. 

Consequential  injuries  from  operation,  general  rule,  544. 

Consequential  injuries  from  operation,  other  statements  and  il- 
lustrations, of  general  rule,  545. 

Construction  and  operation  of  two  tracks  under  authority  to  con- 
struct only  one,  555. 

Construction — failure  to  compensate — right  to  enjoin,  561. 

Construction — impairment  of  incorporeal  rights  a  taking  of  abut- 
ting property,  566. 

Construction  in  cut — ^not  a  taking  of  abutting  property — right  to 
enjoin,  567. 

Construction — injuries  indirectly  resulting,  563. 

Construction — material  injury  to  abutting  property — compensa- 
tion— injunction,  566. 

Construction — not  a  taking  of  private  property— consequential 
injuries — right  to  enjoin,  563. 

Construction — not  deprived  of  access  to  property,  562. 

Construction — obstruction — special  injury,  561. 

Depot  in  street — not  entitled  to  compensation,  561. 

Deprivation  of  ordinary  enjoyment  of  property — compensation 
must  be  provided  for,  557. 

Discomforts  and  inconveniences  from  construction,  559. 

Discomforts  caused  by  passing  trains — injured  only  in  very  spe- 
cial cases,  550. 

Disturbing  divine  worship — public  interests  paramount,  552. 

Disturbing  divine  worship — public  nuisance — damages  not  recov- 
erable, 550. 

Disturbing  divine  worship — railroad  hydrant — necessity  of  rail- 
road no  defense,  553. 

Divine  worship  interrupted — answer  held  sufficient,  546. 

Egress  interfered  with — right  to  enjoin,  559. 

Electric  railway — construction  in  narrow  street — not  a  taking  of 
abutting  property — right  to  enjoin,  563. 

Electric  railway — special  injuries — right  to  enjoin  construction, 
559. 

Elevated  railroad — compensation — injunction,  566, 

Elevated  railway — noises-compensation,  548. 

Elevated  railway  posts — authorized  location,  558. 

Embankment  at  crossing — travel  obstructed  and  diverted— dam- 
ages, 561. 

Excavation  —  embankment — lateral  support — flight — consequential 
damages  from  construction  not  included  in  award,  559. 

Excavations — necessary  change  of  grade,  663. 
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Failure  to  ballast  roadbed — ingress  and  egress  not  destroyed — 
absence  of  evidence  of  conditions  of  privilege,  561. 

Fee  in  public — compensation — absence  of  statutory  requirement 
— injuries  from  operation  to  premises  not  taken,  646. 

Frightening  teams — noise  and  smoke — injury  not  special,  551. 

Frightening  teams — obstruction  of  access — overhead  railroad,  551. 

Grading  streets— doctrine  equally  applicable  to  construction  of 
railroad,  565. 

Highway— diversion — widening — absence  of  charter  authority — 
approval  of  town  council — special  injuries— damages,  567. 

Horse  railway — proper  construction,  560. 

Improper  exercise  of  right  to  use  street,  554. 

Incidental  injuries  from  operation — private  property  for  public 
use  without  compensation — rule  reconciled  with  constitutional 
provision,  549. 

Incorporeal  hereditaments — right  of  lot  owners  as  inviolable  as 
the  property  in  the  lots,  555. 

Ingress  and  egress — excessive  use  of  street,  557. 

Ingress  and  egress  interfered  with  by  operation — municipal 
grant  no  defense,  656. 

Ingress  and  egress — light  and  air — ^necessary  and  unnecessary 
obstructions — special  damages,  557. 

Ingress  and  egress — obstruction — unlawful  or  excessive  use — 
street  railway  liable,  558. 

Ingress  and  egress — right  abridged — property  right  taken,  562. 

Injuries  from  construction  of  railroads  in  streets,  558. 

Injuries  from  excavation — falling  of  soot  and  cinders  upon  prop- 
erty— damages  recoverable,  554. 

Injuries  from  operation,  authorities  limiting  application  of  gen- 
eral rule,  553. 

Injuries  from  operation — ingress  and  egress  not  interfered  with, 
563 

Injuries  from  operation — mere  absence  of  physical  invasion  no 
defense,  553. 

Injuries  from  operation — sufficient  ingress  and  egress,  553. 

Lateral  support — ^natural  consequence  of  authorized  act — no  de- 
fense, 563. 

Location — discretion   of   directors — incidental   annoyances,   562. 

Mere  consequential  annoyance  from  operation,  546. 

Mere  consequential  injuries  from  operation,  650. 

Mere  incidental  injuries  from  operation,  548. 

Mere  obstruction  of  portion  of  street  occupied  by  roadbed,  566. 

Mere  proximity  of  railroad — dimunition  in  value — damages  not 
recoverable,  654. 

Necessary  alteration  in  street  surface — unnecessary  obstruction, 
562. 

Noise  and  smoke — ordinary  use — cannot  be  a  private  nuisance, 
551. 

Noise,  smoke  and  fire — actual  contact,  554. 

Noise,  smoke  and  sparks — special  damages,  557. 

Noise,  smoke  and  vibration — special  damage — constitutional  pro- 
vision, 556. 

Noise,  smoke,  vibration  and  unnecessarily  obstructing,  547. 

Nominal  damages  not  recoverable  for  injuries  to  abutters,  547. 

Obstructing  street — cars  standing  too  long,  553. 

Obstructing  trains^lamagcs  recoverable  for  deprivation  of  in- 
gress and  egress,  555. 

Obstruction  of  access — necessary  number  of  trains,  551. 

Only  damages  from  obstruction  of  access,  light  and  air  recov- 
erable, 556. 

Permanent  damages  recovered — injuries  from  operation  not  a 
nuisance,  558. 

Pollution  of  air — damages  recoverable  for  depreciation  in  rental 
value — right  to  enjoin,  565. 
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Portion  of  street  released  to  railroad — ^additional  rail  on  ties — 
right  to  enjoin,  561. 

Proper  construction  and  operation,  560. 

Proper  construction — incidental  injuries,  565. 

Property  "damaged"  by  operation — constitutional  provision,  553. 

Public  not  excluded  from  any  part  of  street,  562. 

Railroad  as  public  agent — location  not  inconsistent  with  public 
use,  560. 

Railroad  on  viaduct — injury  to  property  on  other  side  of  street — 
noise,  smoke  and  dust — absence  of  negligence,  552. 

Raising  grade  of  street — ^powers  of  city  conferred  upon  railroad, 
565. 

Right  to  prevent  construction,  565. 

Smoke  and  cinders — damages  recoverable,  556. 

Smoke,  vibration  and  standing  cars — exercise  of  skill  and  care, 
549. 

Special  inconvenience  and  discomfort  caused  by  operation,  555. 

Special  injuries  from  construction— entitled  to  compensation,  559. 

Stagnant  water — private  as  well  as  public  nuisance,  560. 

Standing  cars — malodorous  freight — abuse  of  right  not  shown, 
547.  ... 

Street  railway — construction — consequential  injuries — ^not  a  taking 
of  private  property,  563. 

Street  railway — location  as  little  injurious  as  possible — ^abutter  en- 
titled to  compensation,  566. 

Streets — exclusive  control  in  city — injunction — compensation,  560. 

Temporary  obstruction  during  construction — injuries  peculiar  to 
certain  property,  565. 

Temporary  obstructions  by  trains,  547. 

Terminals  in  city — operation — only  least  possible  annoyance  al- 
lowed, 557. 

Terminal  yard — ^noise,  smoke  and  vibration — ^necessary  concom- 
itants of  franchise,  546. 

Track  near  sidewalk — inconvenience  in  using  access  to  abutting 
property,  565. 

Turntable — injuries  not   incidental  to  usual  operation,  555. 

Turntables — unreasonable  construction  and  use,  557. 

Unauthorized  construction  of  track  on  embankment — right  of 
abutter  to  enjoin,  559. 

Unauthorized  location — right  of  lot  owner  to  enjoin,  565. 

Use  of  cross-over  switch — special  injuries,  554. 

Use  of  street  unnecessarily  injurious,  563. 

Usual  noises,  548. 

Railroads — Unauthorized  Construction  and  Operation. 

Bridge  over  navigable  river — departure  from  terms  of  federal 
grant,  577. 

Canal — unauthorized  mode  of  construction,  577. 

Cross-over  switch — location — approved  plan  not  followed,  577. 

Diversion  of  stream — work  of  public  vitility,  576. 

General  rule,  575. 

Grant — restriction  for  benefit  of  land  retained — elevated  railway 
— right  to  enjoin,  576. 

Illustrations,   576. 

Location  unauthorized,  576. 

Operation  of  freight  cars  on  street  railway  track  without  author- 
ity— injury  to  pedestrian,  576. 

Railroad  in  street,  576. 

Railroad  in  street — others  injured,  577. 

Relocation  of  railroad,  576. 

Unauthorized  uses  by  licensees,  576. 
Scope  of  note,  523. 

Statutory  Authority  Must  Be  Clear. 

Cleaning  and  relighting  engines — unreasonable  use — ^injunction, 
635. 
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Engine  house  and  coal  bins — soot  and  smoke — location  not  des- 
ignated, 532. 

Engine  house — compensation — ^general  grant  of  authority — pre- 
sumption, 534. 

General  rule,  530. 

Illustrations,  531. 

License  to  operate  steam  engine  in  city — soot,  534. 

Limited  use  of  land  of  another — Massachusetts  mill  act,  535. 

Location  of  round  house — railroad  acts  in  private  capacity,  534. 

Mere  authority  to  bring  tracks  within  city — location  of  shop  and 
engine  house,  532. 

Municipal  acts,  531. 

Municipal  acts  not  contemplated  by  legislature,   536. 

Only  right  of  way  in  street  granted — location  of  terminal  yard, 
534. 

Other  statements  of  general  rule,  531. 

Public  work  for  private  profit — compensation — exemption — pre- 
sumption, 531. 

Pumpmg  station — selection  of  site  left  to  city,  535. 

Railroad  in  highway — mere  authority  to  construct — injury  to 
private  property,  531. 

Sewers — injuries  to  lower  proprietor — authority  not  implied  from 
act  of  parliament,  535. 

Station  and  hydrant  located  in  street  under  mere  authority  to 
operate  and  maintain  railroad  in  street,  536. 

Stationary  steam  engine — noise — ^vibration — license  no  bar  to  ac- 
tion, 535. 

Street  railway— operation  of  stationary  engine,  534. 

Switching — dangerous   speed — standing   trams — cinders,   534. 

Waterworks — injury  from  soot — site  not  approved,  531. 

Waterworks — soot — location  and  character  not  specified,  535. 

Whether  Damages  from  Construction  and  Operation  of  Railroad 
Were  Included  in  Condenmation  Assessment  or  in  Consideration. 

Damages  included — bridge — incident  to  grant  of  right  of  way, 
579. 

Damages  included,  elevation  of  track — increased  noise,  smoke 
and  cinders,  578. 

Damages    included — excavation — disappearance    of   spring,    579. 

Damages  included,  general  rule,  577. 

Damages  included — grant  of  land  for  right  of  way — smoke,  cin- 
ders and  vibration — injury  to  other  portion  of  lot,  578. 

Damages  included — grant  of  right  of  way— contingent  damages, 
580. 

Damages  included — grant  of  right  of  way — injuries  from  lawful 
construction  and  operation,  578. 

Damages  included,  grant  of  right  of  way — injuries  from  nonnegli- 
gent  construction  and  operation,  579. 

Damages  included — horse  railway — contemplated  use,  578. 

Damages  included — ^illustrations,  578. 

Damages  included — injury  to  private  ferry,  580. 

Damages   included — proper   construction,   579. 

Damages  included — switches  and  turntables — smoke — ^necessary 
incidents,  578. 

Damages  included — watercourse — unnecessary  diversion  —  tres- 
pass, 579. 

Damages  not  included — assessment — negligence  —  presumption, 
581. 

Damages  not  included — award  or  release — negligent  construction, 
582. 

Damages  not  included — construction  of  waterway — unnecessary 
injuries,  581. 

Damages  not  included — deed  to  right  of  way— damages — scope 
of  exemption  clause — negligence  in  construction,  581. 
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Damages  not  included — diversion  of  surface  water — ^incident  to 
grant,  582. 

Damages  not  included,  general  rule,  580. 

Damages  not  included — illustrations,  581. 

Damages  not  included — ^surface  water — negligence  and  trespass, 
582. 

Damages  not  included — unlawful  use  of  right  of  way,  581. 

Damages  not  included — unnecessary  injuries — statutory  compensa- 
tion, 581. 

Damages  not  included — unskillful  construction,  582. 

OBSTRUCTIONS. 

See  NUISANCES. 

ODORS. 

See  NUISANCES. 

OFFENSIVE  ODORS. 

See  NUISANCES. 

OVERFLOWS. 

See  NUISANCES. 

OVERHEAD  BRIDGES. 

See  NUISANCES. 

OWNERSHIP  OF  FEE. 

See  NUISANCES. 

PASSING  TRAINS. 

See  NUISANCES. 

PERCOLATION. 

See  NUISANCES. 

PHYSICAL  INVASION. 

See  NUISANCES. 

PIERS. 

See  NUISANCES. 

POLES. 

See  NUISANCES. 

POLLUTION  OF  AIR. 

See  NUISANCES. 

POSTS. 

See  NUISANCES. 

PRESUMPTIONS. 

See  NUISANCES. 

PRIVATE  CORPORATIONS. 

See  NUISANCES. 

PRIVATE  INJURIES. 

See  NUISANCES. 

PRIVATE  NUISANCES. 

See  NUISANCES. 

PRIVATE  PROPERTY  FOR  PUBLIC  USE  WITHOUT  COM- 
PENSATION. 

See  NUISANCEa 
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PRIVATE  WRONGS. 

See  NUISANCES. 

PROPERTY  "INJURED." 

See  NUISANCES. 

PROPERTY  OWNERS. 
See  NUISANCES. 

PUBLIC  AGENTS. 

See  NUISANCES. 

PUBLIC  GOOD. 

See  NUISANCES. 

PUBLIC  INTERESTS  PARAMOUNT. 

See  NUISANCES. 

PUBLIC  NUISANCES. 

See  NUISANCES. 

PUBLIC  WORK  FOR  PRIVATE  PROFIT. 

See  NUISANCES. 

PUBLIC  WORKS. 

See  NUISANCES. 

PUMPING   STATION. 

See  NUISANCES. 

RAILROAD  HYDRANTS. 

See  NUISANCES. 

RAILROAD  SHOPS. 

See  NUISANCES. 

RAILROADS. 

See  NUISANCES. 

RAILROADS  IN  STREETS. 

See  NUISANCES. 

RELIGIOUS  WORSHIP. 

See  NUISANCES. 

RELOCATION. 

See  NUISANCES. 

RENTAL  VALUE. 

See  NUISANCES. 

RESTORATION  OF  HIGHWAYS. 

See  NUISANCES. 

RIPARIAN  PROPRIETORS. 

See  NUISANCES. 

ROUND  HOUSES. 

See  NUISANCES. 

SEEPAGE. 

See  NUISANCES. 

SEWERS. 

See  NUISANCES. 
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SIDEWALKS. 

See  NUISANCES. 

SKILL. 

See  NUISANCES. 

SLAUGHTER  HOUSES. 

See  NUISANCES. 

SMELTING  WORK. 

Sec  NUISANCES. 

SMOKE. 

See  NUISANCES. 

SOVEREIGN'S  IMMUNITY. 

See  NUISANCES. 

SPARKS. 

Sec  NUISANCES. 

SPECIAL  DAMAGES. 

See  NUISANCES. 

SPEED. 

See  NUISANCES. 

SPRINGS. 

Sec  NUISANCES. 

STABLES. 

Sec  NUISANCES. 

STAGNANT  WATER. 

Sec  NUISANCES. 

STANDING  TRAINS. 

vSce  NUISANCES. 

STATUTES. 

See  NUISANCES. 

STEAM  ENGINES. 
See  NUISANCES. 

STEAM  WHISTLES. 

See  NUISANCES. 

STOCK  YARDS. 

Sec  NUISANCES. 

STREET  RAILWAYS. 
Sec  NUISANCES. 

STREETS. 

Sec  NUISANCES. 

SURFACE  WATER. 

Sec  NUISANCES. 

SWITCHING. 

Sec  NUISANCES. 

TAKING. 

Sec  NUISANCES. 
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TEAMS. 

See  NUISANCES. 

TELEPHONE  WIRES. 

See  NUISANCES. 

TEMPORARY  OBSTRUCTIONS. 

See  NUISANCES. 

TERMINALS. 

See  NUISANCES. 

TERMINAL  YARDS. 

See  NUISANCES. 

TRAINS. 

See  NUISANCES. 

TRESPASS. 

See  NUISANCES. 

TURNTABLES. 

See  NUISANCES. 

UNAUTHORIZED  OCCUPATION  OF  STREET  BY  RAILROAD. 

See  NUISANCES. 

UNLOADING  CARS. 

See  NUISANCES. 

UNREASONABLE  USE. 

See  NUISANCES. 

VAPORS. 

See  NUISANCES. 

VESSELS. 

See  NUISANCES. 

VIADUCTS. 

See  NUISANCES. 

VIBRATION. 

See  NUISANCES. 

WATER  AND  WATERCOURSES. 

See  NUISANCES. 

WATERWORKS. 

See  NUISANCES. 

WHISTLES. 

See  NUISANCES. 

WIRES. 

See  NUISANCES. 

WORKS  OF  INTERNAL  IMPROVEMENTS. 

See  NUISANCES. 

YARDS. 

See  NUISANCES. 
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ABANDONMENT. 

Sec  STATIONS  AND  DEPOTS. 

ABOLITION  OF  GRADE  CROSSINGS. 

See  RAILROADS  IN  STREETS. 

ABSENCE  OF  NEGLIGENCE. 

See  INJURIES  TO  PROPERTY. 

ABUTTERS. 

See  RAILROADS  IN  STREETS;  STREET  RAILWAYS; 
STREETS  AND  HIGHWAYS. 

Abutter  has  no  more  rights  in  sidewalk  than  in  roadway  of  street. 

Hester  v,  Durham  Traction  Co.  (N.  Car.),  830. 
Rights  in  streets  and  sidewalks.     Hester  v,  Durham  Traction  Co. 

(N.  Car.),  830. 

ACCESS. 

See  RAILROADS  IN  STREETS. 

ACCIDENTS  ON  TRACK. 

See  CHILDREN;  CROSSINGS;  LICENSEES;  MASTER  AND 
SERVANT;  STOCK,  INJURIES  TO;  STREET  RAIL- 
WAYS; TRESPASSERS. 

Collision  between  street  car  and  fire  engine,  application  of  com- 
pany's rule  requiring  cars  to  slow  up  while  passing  engine  houses. 
McKernan  v,  Detroit  Citizens'  St.  Ry.  Co.  (Mich.),  400. 

Contributory  Negligence. 

Care  required  of  person  walking  on  railroad  track.  Savage  v. 
Southern  Ry.  Co.  (Va.),  151. 

Findings  as  to  contributory  negligence  of  wife  while  in  vehicle 
driven  by  husband  were  insufficient  to  overthrow  general  ver- 
dict in  favor  of  plaintiff.  Indianapolis  St.  Ry.  Co.  v.  Johnson 
(Ind.),   445. 

Instruction  was  not  erroneous  as  invading  province  of  jury,  and 
misleading  them  to  believe  that  in  considering  wife's  contrib- 
utory negligence  they  were  not  to  consider  negligence  of  her 
husband,  who  was  driving  the  vehicle  in  which  she  was  riding. 
Indianapolis  St.  Ry.  Co.  v,  Johnson  (Ind.),  445. 

Right  of  driver  of  vehicle  to  assume  that  street  car  would  not 
continue  to  run  at  excessive  speed  while  he  was  crossing  tracks. 
Vrooman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  393. 

Sufficiency,  of  evidence  on  part  of  person  struck  by  locomotive 
while  walking  on  track.    Savage  v.  Southern  Ry.  Co.  (Va.),  161. 

Wife's  negligence  while  riding  in  vehicle  driven  by  husband  was 
question  for  jury.    Indianapolis  St.  Ry.  Co.  v,  Johnson  (Ind.), 
446. 
Duty  to  stop  train  when  person  is  seen  walking  on  track.    Savage 

V,  Southei-n  Ry.  Co.  (Va.),  151. 

Evidence. 

Collision  between  street  car  and  fire  engine,  violation  of  com- 
pany's rule  requiring  cars  to  slow  up  while  passing  engine 
houses  was  not  negligence  per  se,  but  was  evidence  bearing  on 
question  of  negligence.  McKernan  v.  Detroit  Citizens'  St.  Ry. 
Co.   (Mich.),  400. 
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Conversation  between  contractor  and  train  dispatcher  as  to  duty 
to  slow  down  trains  approaching  bridge  where  former  was 
working  was  inadmissible,  in  absence  of  evidence  of  authority 
of  latter  to  bind  defendant  in  the  premises.  Carpenter  v,  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa),  466. 

Imputed  negligence,  wife  was  not  responsible  for  negligence  of  hus- 
band in  failing  to  look  for  cars  while  driving  vehicle  in  which 
she  was  riding.     Indianapolis  St.  Ry.  Co.  v.  Johnson  (Ind.),  445. 

Insufficiency  of  evidence  to  show  duty  to  slow  down  train  approach- 
ing bridge  where  contractor  was  working.  Carpenter  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa),  466. 

Insufficiency  of  evidence  to  show  negligence  in  failing  to  give  sig- 
nals when  train  was  approaching  bridge  where  contractor  was 
working,  where  latter  saw  train  in  time,  and  nearly  as  soon  as 
engineer  could  have  discovered  him.  Carpenter  v.  Chicago,  R.  I. 
&  P.  Ry.  Zo.  (Iowa),  466. 

Negligence,  insufficiency  of  evidence  where  train  collided  with 
person  in  street.    Louisville  &  N.  R.  Co.  v,  Lewis  (Ala.),  440. 

Negligence  of  driver  of  fire  engine  not  imputable  to  its  engineer, 
who  was  riding  on  rear  end  when  it  collided  with  street  car. 
McKernan  v.  Detroit  Citizens'  St.  Ry.  Co.  (Mich.),  400. 

Presumption  of  negligence  not  created  by  proof  that  person  on 
track  in  street  was  struck  by  train.  Louisville  &  N.  R.  Co.  v. 
Lewis  (Ala.),  440. 

Right  of  trainmen  to  assume  that  person  in  street  will  leave  track 
in  time.    Louisville  &  N.  R.  Co.  v,  Lewis  (Ala.),  440. 

Right  to  recover  for  injury  to  person  on  track  in  street  depends 
on  whether  negligence  was  proximate  cause.  Louisville  &  N. 
R.  Co.  V.  Lewis  (Ala.),  440. 

ACQUITTAL. 

See  CARRIERS  OF  PASSENGERS. 

ACTIONS  IN  STATE  COURT. 

See  RECEIVERS. 

ADDITIONAL  SERVITUDE. 

See  STREET  RAILWAYS. 

ADJOINING  PROPERTY. 

See  INJURIES  TO  PROPERTY. 

ADMISSIONS. 

See  CARRIERS  OF  GOODS. 

AGENTS. 

See  BAGGAGE;  CARRIERS  OF  GOODS;  CARRIERS  OF 
PASSENGERS;  CONNECTING  CARRIERS;  RECEIVERS. 

AGREEMENT  TO  RESHIP. 
See  CARRIERS  OF  GOODS. 

ALIGHTING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

AMENDMENTS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

ANNOYANCE. 

See  INJURIES  TO  PROPERTY. 
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ANTICIPATING  NEGLIGENCE. 

See  CROSSINGS;  NEGLIGENCE. 

APPLIANCES. 

See  CARRIERS  OF  PASSENGERS;  FIRES  SET  BY  LOCO- 
MOTIVES; MASTER  AND  SERVANT. 

APPLICATION  FOR  EMPLOYMENT. 

See  MASTER  AND  SERVANT. 

APPREHENSION  OF  DANGER. 

See  CARRIERS  OF  PASSENGERS;  CONTRIBUTORY  NEG- 
LIGENCE. 

ARGUMENT  OF  COUNSEL. 

See  MASTER  AND  SERVANT. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  TRESPASSERS. 

ASSIGNEES. 

See  BILLS  OF  LADING. 

ASSISTING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OF  RISK. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

ASSUMPTION  THAT  TRAVELER  WILL  AVOID  DANGER. 

See  ACCIDENTS  ON  TRACK. 

AUTOMATIC  COUPLERS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

AUTOMATIC  LIGHTS. 

See  CROSSINGS. 

BAGGAGE. 

Business  papers  of  agent  carried  in  his  trunk,  were  not  baggage; 
and  in  absence  of  consent  or  custom,  carrier  was  not  liable  for 
their  loss.  Yazoo  &  M.  V.  R.  Co.  v.  Georgia  Home  Ins.  Co. 
(Miss.),  766. 

Damages. 

Delay,  loss  of  profits  by  traveling  saleman,  caused  by  want  of 
samples,  too  remote  and  speculative.  Seaboard  Air  Line  Ry. 
V.  Harris  (Ga.),  285. 

BAGGAGE  CARS. 

See  CARRIERS  OF  PASSENGERS. 

BANKS. 

See  BILLS  OF  LADING. 

BEGINNING  OF  RELATION. 

See  CARRIERS  OF  PASSENGERS. 

BILLS  OF  LADING. 

See  CONNECTING  CARRIERS. 

Assignee's  title  to  freight.     Nat.  Bank  of  Bristol  v.  Baltimore  & 

O.  R.  Co.  (Md.),  206. 
Assignee's  title  to  freight  not  affected  by  his  assignor's  failure  to 
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pay  for  freight,  which  he  had  bought  on  credit.     Nat.  Bank  of 
Bristol  V.  Baltimore  &  O.  R.  Co.  (Md.),  206. 

Bill  of  lading  issued  in  Virginia  governed  as  to  legal  qualities  by 
law  of  that  state.  Nat.  Bank  of  Bristol  v.  Baltimore  &  O.  R.  Co. 
(Md.),  206. 

Discounting  draft,  rights  of  bank.  Nat.  Bank  of  Bristol  v.  Balti- 
more &  O.  R.  Co.  (Md.),  206. 

Endorsement  and  delivery  of  bill  transfers  title  to  property  to 
vendee,  and  divests  vendor's  lien,  subject  only  to  his  right  to 
stoppage  in  transitu.  Nat.  Bank  of  Bristol  v.  Baltimore  &  O. 
R.  Co.  (Md.),  206. 

May  be  transferred.  Nat.  Bank  of  Bristol  v,  Baltimore  &  O.  R. 
Co.   (Md.),  206. 

Negotiability,  common-law  doctrine.  Nat.  Bank  of  Bristol  v.  Bal- 
timore &  O.  R.  Co.  (Md.),  206. 

Negotiability  destroyed  by  stamping  or  printing  "not  negotiable" 
across  face.  Nat.  Bank  of  Bristol  v,  Baltimore  &  O.  R.  Co. 
(Md.),  206. 

One  who  in  good  faith  takes  bill  of  lading  from  vendee  acquires 
title  to  goods,  notwithstanding  fraud  of  vendee,  even  as  against 
defrauded  vendor.  Nat.  Bank  of  Bristol  v,  Baltimore  &  O.  R. 
Co.   (Md.),  206. 

Stoppage  in  transitu,  vendor  deprived  of  right  by  assignment  of 

bill  of  lading  by  vendee.     Nat.  Bank  of  Bristol  v,  Baltimore  & 

O.  R.  Co.   (Md.),  206. 
Vendee's  right  to  procure  bill  in  his  own  name;  and  rights  of  his 

assignee,  not    affected  by  vendor's  failure  to  pay  price  of  goods. 

Nat.  Bank  of  Bristol  v.  Baltimore  &  O.  R.  Co.  (Md.),  206. 

BLIND  PERSONS. 

See  CARRIERS  OF  PASSENGERS. 

BLOCKING  RAILS. 

See  MASTER  AND  SERVANT. 

BOARDING  MOVING  CARS. 

See  CARRIERS  OF  PASSENGERS. 

BOARDING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

BREACH  OF  CONTRACT. 

See  DAMAGES. 

BRUTAL  CONDUCT. 

See  MASTER  AND  SERVANT. 

BUILDINGS  NEAR  TRACKS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

BURDEN  OF  PROOF. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CONNECTING  CARRIERS. 

BUSINESS  PROPERTY. 

See  RAILROADS  IN  STREETS. 

CABOOSE. 

See  LICENSEES. 

CAPRICE. 

See  CARRIERS  OF  PASSENGERS. 
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CARRIAGE  BY  WATER. 

See  CONNECTING  CARRIERS. 

CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  CONNECTING  CAR- 
RIERS; INTERSTATE  COMMERCE;  RAILROAD  COM- 
MISSIONS. 

CARRIERS  OP  FREIGHT. 

See  STREET  RAILWAYS. 

CARRIERS  OF  GOODS. 

Admissions  of  consignor  not  binding  on  consignee,  in  action  by 
latter  against  carrier  for  nondelivery.  Bank  of  Irwin  v,  American 
Express  Co.  (Iowa),  245. 

Consignee's  ownership  of  freight,  presumption  of  sufficient  to  sus- 
tain action  by  him,  either  in  tort  or  contract.  Bank  of  Irwin  v, 
American  Express  Co.  (Iowa),  245. 

Damas[«s« 

Carrier  liable  on  account  of  misrepresentations  of  its  agent  as 
to  freight  rates,  where  shipper  contracted  for  sale  of  coal  at 
certain  price,  relying  on  such  misrepresentations,  though  agent 
named  a  rate  less  than  that  posted  in  accordance  with  the  in^ 
terstate  commerce  law.  Texas  &  P.  Ry.  Co.  v,  Mugg  &  Dryden 
(Tex.),  763. 

Exemplary  damages  for  willful  violation  of  rule  of  railroad  com- 
mission made  to  prevent  discrimination  in  furnishing  facilities. 
Augusta  Brokerage  Co.  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  4. 

Delay. 

In  action,  under  N.  Car.  Acts  1903,  p.  999,  c.  390,  to  recover  pen- 
alty for  a  delay  of  more  than  four  days  in  the  transportation 
of  goods,  the  burden  of  showing  where  the  delay  occurred  is 
on  plaintiff.    Walker  Bros,  v.  Southern  Ry.  Co.  (N.  Car.),  690. 

N.  Car.  Acts  1903,  p.  999,  c.  690,  imposing  penalty  upon  carrier, 
refers  to  a  delay  in  beginning  the  transportation  or  starting 
the  goods  from  the  station  of  their  receipt,  and  does  not  re- 
quire a  delivery  at  their  destination  within  the  specified  time. 
Walker  Bros,  v.  Southern  Ry.  Co.  (N.  Car.),  690. 

Delivery. 

Placing  car  on  team  track  not  such  delivery  as  to  deprive  carrier 
of  lien  for  demurrage  charges.  Southern  Ry.  Co.  v,  Lockwood 
Mfg.  Co.  (Ala.),  306. 

Demurrage. 

Right  to  lien  not  destroyed  by  placing  car  on  team  track  to  be 
unloaded  by  consignee.  Southern  Ry.  Co.  v.  Lockwood  Mfg. 
Co.  (Ala.),  306. 

Discrimination. 

Power  of  state  railroad  commission  to  promulgate  rule  to  pre- 
vent discrimination  in  furnishing  facilities.  Augusta  Brokerage 
Co.  V.  Central  of  Georgia  Ry.  Co.  (Ga.),  4. 

Railroad  carrying  raw  material  to  factories  cannot  under  N.  Car. 
Laws  1899,  p.  301,  c.  164,  §  13,  charge  a  factory  which  agrees 
to  ship  the  manufactured  product  by  the  same  road  less  for 
the  service  than  it  charges  a  factory  which  will  make  no  such 
agreement.  Hilton  Lumber  Co.  v,  Atlantic  Coast  Line  R. 
Co.   (N.  Car.),  729. 

Willful  violation  of  rule  made  by  railroad  commission,  sufficiency 
of  petition.  Augusta  Brokerage  Co.  v.  Central  of  Georgia  Ry. 
Co.  (Ga.),  4. 

Evidence. 

Evidence   of  good   moral   character   of   express   company's   em- 
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Question  for  jury  where  passenger  jumped  from  moving  street 

car  to  avoid  danger.     Mannon  v.  Camden  Interstate   Ry.  Co. 

(W.  Va.),  312. 
Riding  on  platform  of  crowded  steam  railroad  car,  question  for 

jury.     Chicago  &  W.  I.  R.  Co.  v.  Newell  (111.),  706. 
Standing  on  platform,  from  necessity,  to  get  fresh  air,  was  not. 

as  matter  of  law,  under  Mich.  Comp.  Laws,  §  6303.     Morgan 

V.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  675. 
Standing  on  platform  of  moving  electric  car,  without  necessity, 

is  negligence  per  se.     Kirchner  v.  Oil  City  St.  Ry.  Co.  (Pa.), 

711. 
Standing  on  running  board  of  ^street  car.     Ft.  Wayne  Traction 

Co.  V.  Hardendorf  (Ind.),  738. 
Standing  on  running  board  of  street  car  in  violation  of  carrier^s 

rule,  instruction  erroneous  for  omitting  to  inform  jury  that  it 

was  necessary  to  show  that  passenger  knew  of  the  existence 

of  the  rule.    Ft.  Wayne  Traction  Co.  v.  Hardendorf  (Ind.),  738. 
Standing  on  running  board  of  street  car,  question  for  jury  where 

passenger  was  struck  by  trolley  pole  while  attempting  to  enter 

car  when  it  had   almost  stopped,   and   speed  was   accelerated 

while  he  was  making  attempt.     Wheeler  v.  South   Orange  & 

M.  Traction  Co.  (N.  J.),  52. 
Contributory  negligence  and  negligence  after  discovery  of  plaintiflTs 
peril,  proper  instruction  as  to  effect  of,  in  action  for  mjury  to 
passenger   from   fall   from   rear   platform    of   street   car.      South 
Covington  &  C.  St.  Ry.  Co.  v,  Riegler's  Adm'r  (Ky.),  256. 

Damages. 

Compensatory  damages  recoverable  where  failure  to  stop  train 
at  flag  station  to  receive  passengers  was  due  to  negligence  in 
failing  to  sec  signal  to  stop.  Southern  Ry.  Co.  v.  Lanning^ 
(Miss.),  1. 

Delay.     Miller  v.  Southern  Ry.  Co.  (S.  Car.),  33. 

Delay,  measure  of  damages  where  carrier  not  notified  in  regard 
to  purpose  of  journey.    Illinois  Cent.  R.  Co.  v.  Head  (Ky.),  283. 

Delay,  mere  inconvenience,  loss  of  time,  and  fatigue  not  ele- 
ments.    Miller  v.  Southern  Ry.  Co.  (S.  Car.),  33. 

Delay,  passenger  must  show  pecuniary  or  personal  injury.  Mil- 
ler V.  Southern  Ry.  Co.  (S.  Car.),  33. 

Delay,  punitive  damages  not  recoverable  unless  carrier's  conduct 
was  willful,  malicious  and  wanton.  Miller  v.  Southern  Ry.  Co. 
(S.  Car.),  33. 

Instruction  was  not  a  "roving  commission  to  jury  to  establish 
their  own  standard  of  damages,"  but  related  only  to  ill  health 
and  mental  and  physical  suffering  in  consequence  of  passenger's 
miscarriage.  West  v.  St.  Louis  Southwestern  Ry.  Co.  (Mo.), 
855. 

Punitive  and  compensatory  damages  for  refusal  to  sell  ticket  to 
blind  person,  whom  ticket  agent  knows  to  be  capable  of  trav- 
eling alone  without  requiring  extra  care  or  attention.  Illi- 
nois Cent.  R.  Co.  v.  Smith  (Miss.),  293. 

Punitive  damages  for  delay  in  starting  train,  where  conductor 
refused  to  give  information.  Miller  v.  Southern  Py.  Co.  (S. 
Car.),   33. 

Punitive  damages,  for  ejecting  passenger  wrongfulljr  and  with 
unnecessary  violence,  could  not  be  recovered  agamst  carrier, 
where  it  did  not  participate  in  the  wrongful  acts,  either  by  au- 
thorizing or  approving  them.  Peterson  v.  Middlesex  and  Som- 
erset Traction  Co.  (N.  J.),  672. 

Punitive  damages  for  failure  to  stop  at  flag  station,  in  obedience 
to  signal,  to  take  on  passenger,  when,  and  when  not,  recover- 
able.    Southern  Ry.  Co.  v.  Lanning  (Miss.),  1. 

Punitive  damages  for  wanton  and  willful  ejection.  Dagnall  v. 
Southern  Ry.  Co.   (S.  Car.),  59. 
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Punitive  damages  for  willful  failure  to  stop  at  flag  station  to  re- 
ceive passenger,  instruction  not  warranted  by  evidence.  South- 
ern Ry.  Co.  V.  Lanning  (Miss.),  1. 
Punitive  damages  for  willful  failure  to  stop  to  receive  passenger 
at  flag  station,  erroneous  mstructions.  Southern  Ry.  Co.  t/. 
Lanning  (Miss.),  1. 
Verdict    for   personal    injuries    was    not   excessive.      Redmon    v. 

Metropolitan  St.  Ry.  Co.  (Mo.),  248. 
Young  woman  put  off  at  wrong  station,  where  there  was  no 
place  to  pass  the  night,  and  compelled  to  walk  all  night  in  the 
country  with  young  man,  to  destination,  $500  not  excessive 
verdict.  Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Covetts  (Ky.),  63. 
Degree  of  care  due  passengers  riding  in  dangerous  place.    Augusta 

Ry.  &  Electric  Co.  v.  Smith   (Ga.),  16. 
Degree  of  care  required  of  street  railway.    Redmon  v.  Metropolitan 

St.   Ry.   Co.   (Mo.),  248. 
Degree  of  care  required  of  street  railway  in  keeping  appliances  in 

repair.     Mannon  v.  Camden  Interstate  Ry.  Co.  (W.  Va.),  312. 
Delay,  sufficiency  of  evidence  to  prevent  nonsuit  where  train   re- 
turned to  station  after  starting.     Miller  v.  Southern  Ry.  Co.  (S. 
Car.),  33. 
Duty  of  ticket  agent  to  listen  to  explanations  of  blind  man  apply- 
ing for  ticket,  and  claiming  that  he  is  accustomed  to  travel  alone 
without    requiring   extra    care   and   attention.      Illinois    Cent.    R. 
Co.  V.  Smith   (Miss.),  293. 
Duty  to  carry  persons  suflFering  from  mental  or  physical  disability. 

Illinois  Cent.  R.  Co.  v.  Smith  (Miss.),  293. 
Duty  to  person  suffering  from  mental  or  physical  disability  \yhen 
ticket  agent  knows  that  he  can  travel  alone  without  requiring 
extra  care  or  attention.     Illinois  Cent.  R.  Co.  v.  Smith   (Miss.), 
293. 

Ejection. 

Evidence  of  passenger's  knowledge  of  printed  conditions  on  ticket 
and  proper  construction  of  contract  of  carriage  was  properly 
excluded.     Dagnall  v.  Southern  Ry.  Co.  (S.  Car.),  59. 

Right  to  recover  as  affected  by  fact  that  mistake  in  punching 
ticket  made  it  appear  to  be  expired.    Jevons  v.  Union  Pac.  iC 
Co.  (Kan.),  679. 
Emergency,  existence  of  to  be  considered  in  determining  whether 

motorman  used  reasonable  care.     Tozier  v,  Haverhill   &  A.  St. 

Ry.  Co.  (Mass.),  238. 
Emergency  instructions  as  to   care  due   from   motorman   properly 

refused  as   misleading.     Tozier  v,    Haverhill   &  A.    St.    Ry.   Co. 

(Mass.),  238. 

Evidence. 

Declarations  of  agent,  statements  of  conductor  to  injured  pas- 
senger as  to  cause  of  accident  were  not  res  gestae.  Redmon  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  248. 

In  action  against  street  car  company  for  ejecting  passenger,  where 
plaintiff's  evidence  tended  to  show  that  ejection  was  wanton 
and  malicious,  but  that  defendant  approved  of  acts  of  con- 
ductor by  retaining  him  in  its  service,  it  was  error  to  exclude 
evidence  of  conductor's  acquittal  in  prosecution  for  assault  on 
the  passenger.  Peterson  v.  Middlesex  and  Somerset  Traction 
Co.  (N.  J.),  672. 

In  action  for  injuries  to  passenger  thrown  from  platform  of  car, 
it  was  not  error  to  admit  evidence  of  crowded  condition  of  train 
at  a  point  several  blocks  distant,  it  appearing  that  train  had 
not  stopped  between  that  place  and  the  place  of  the  accident. 
Chicago  &  W.  I.  R.  Co.  v.  Newell  (111.),  706. 

In  action  for  injuries  to  passenger  thrown  from  platform  of 
crowded  car,  when  train  was  running  at  the  rate  of  25  or  30 
miles  an  hour,  it  was  not  error  to  exclude  ordinance  permitting 


892  GENERAL  INDEX 

CARRIERS  OF  PASSENGERS— Continued. 

trains  to  run  35  miles  an  hour  at  the  place  of  the  accident.    Chi- 
cago &  W.  I.  R.  Co.  V.  Newell  (111.),  706. 
In  an  action  for  injuries  received  by  a  passenger  on  an  elevated 
railroad  train  while  passing  between  cars,  evidence  was  insuffi- 
cient  to   show   any   negligence   on  part   of  carrier.     Welch   v. 
Boston  Elevated  Ry.  Co.  (Mass.),  725. 
In  an  action  for  injury  to  passenger  resulting  from  car  on  which 
he   was   riding  coming   in   contact   with   vehicle   which   it   was 
passing,  evidence  as  to  right  of  way  of  street  cars  over  other 
vehicles  was  properly  excluded.     Chicago  City  Ry.  Co.  v.  Lan- 
non  (111.),  735. 
Jury  should  have  been  instructed  that  evidence  as  to  statements 
of  conductor,  which  he,  on  cross  examination,  had  denied  hav- 
ing  made,   could   only   be   considered   on    the    question    of   his 
credibility.      South   Covington    &   C.    St.    Ry.    Co.   v.    Riegler*s 
Adm'r  (Ky.),  256. 
Res  gestae,  remark  of  conductor,  in  reference  to  passenger  who 
has  been  thrown  from  car,  "Let  him  lay  there,  and  go  to  hell" 
was  admissible.     South  Covington  &  C.  St.  Ry.  Co.  v.  Riegler's 
Adm'r  (Ky.),  256. 
Res  gestae,  statements  of  conductor  as  to  cause   of  accident  to 
injured  passenger  were  not.     Redmon  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  248. 
Statements  of  conductor  to  injured  passenger  as  to  cause  of  ac- 
cident, admission  of  was  prejudicial  error.     Redmon  v.  Metro- 
politan St.  Ry.  Co.  (Mo.),  248. 
Where  passenger  was  thrown  from  platform  of  crowded  car,  when 
train  rounded  curve  at  the  rate  of  25  or  30  miles  an  hour,  in  an 
action   for   his   injuries,   expert   testimony  as   to  whether  such 
speed  at  that  point  was  safe  was  inadmissible.     Chicago  &  W. 
I.  R.  Co.  V.  Newell  (111.),  706. 
Evidence  showed  that  passenger  was  killed  in  the  accident  in  ques- 
tion.    Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  842. 
In  action  for  injury  to  excursion  passenger  caused  by  motion  of 
car  while  he  was  standing  at  its  door,  where  he  had  ^one  on  ac- 
count of  the  heat  and  crowded  .condition  of  the  car,  issues  were 
presented  for  the  jury  by  the  petition,  which  alleged  negligence 
m  the  use  of  a  combination  car,  half  of  which  was  a  baggage  car 
without  seats,  and  failure  to  protect  passengers  from  the  danger 
of  falling  between  cars.     Harold  v.  Baltimore  &  O.  R.  Co.  (C. 
C.  A.),  303. 
Issues,  erroneous  instruction  in  action  based  on  negligence  in  sud- 
denly starting  car  while  passenger  was  alighting.    Chicago  Union 
Traction   Co.  v.   Hanthorn    (111.),   19. 
Issues,  it  was  not  error  to  refuse  to  instruct  that  the  negligence 
alleged  was  that  the  company  suddenly  started  the  car  while  the 
passenger  was  in  the  act  of  alighting,  after  the  car  had  stopped. 
Chicago  Union  Traction  Co.  v.  Olsen  (111.),  49. 
Liability  for  failure  to  stop  at  flag  station,  in  obedience  to  signal, 
to  take  on  passenger.     Southern  Ry.  Co.  v.  Lanning  (Miss.),  1. 

Limiting  Liability. 

Time  limit,  validity  where  passenger  has  paid  full  fare  and  his 
attention  had  not  been  called  to  printed  conditions  on  ticket. 
Dagnall  v.  Southern  Ry.  Co.  (S.  Car.),  59. 

Mere  fact  that  passenger  on  front  platform  of  street  car  was  caused 
to  "swing  to  the  side  a  little  bit,"  or  to  "fall  a  Httle  to  the  side" 
was  not  sufficient  to  show  negligence  in  starting  car  or  in  in- 
creasing speed.     Faul  r.  North  Jersey  St.  Ry.  Co.  (N.  J.),  694. 

Negligence  and  contributory  negligence,  instructions  as  to  in  ac- 
tion for  injury  to  passenger  from  fall  from  rear  platform  of  street 
car.    South  Covington  &  St.  Ry.  Co.  v.  Riegler's  Adm'r  (Ky.),  256. 

Negligence,  failure  to  run  train  on  schedule  time.  Miller  v.  South- 
ern Ry.  (io.  (S.  Car.),  33. 
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Neglijrence,  failure  to  stop  street  car  for  passenger  to  alight,  suf- 
ficiency of  evidence.  Dallas  Rapid  Transit  Co.  v.  Payne  (Tex.), 
25. 

Negligence,  finding  warranted  by  evidence  of  frequency  of  break- 
ing of  trolley  wire  at  certain  point.  Mannon  v.  Camden  Interstate 
Ry.  Co.  (W.  Va.),  312. 

Negligence  in  running  train  at  rate  of  25  or  30  miles  an  hour  around 
curve  so  that  passengers  were  thrown  from  platform  of  crowded 
car.     Chicago  &  W.  I.  R.  Co.  v,  Newell  (111.),  706. 

Negligence,  instruction  as  to  what  constituted,  in  action  for  injury 
caused  from  obstruction  on  rail.  Redmon  v.  Metropolitan  St. 
Ry.   Co.    (Mo.),  248. 

Negligence,  question  for  jury  where  passenger  on  rear  platform 
of  street  car,  after  being  invited  by  conductor  to  enter  car,  was 
struck  by  trolley  pole  while  walking  on  running  board,  in  at- 
tempting to  enter  car,  and  speed  was  accelerated  while  he  was 
making  the  attempt.  Wheeler  v.  South  Orange  &  M.  Traction 
Co.  (N.  J.),  52. 

Negligence,  where  passenger,  carried  beyond  station,  was  carried 
back  to  it  on  flat  car,  and  directed  to  jump  from  it,  there  being 
no  other  means  of  alighting,  though  switchman  assisted  her  to 
alight.    West  v.  St.  Louis  Southwestern  Ry.  Co.  (Mo.),  855. 

Prima  facie  case  where  street  car  passenger  was  injured  by  reason 
of  sudden  stop.     Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  248. 

Proximate  cause,  person  signaling  street  car  struck  by  reason  of 
overlapping  of  car  at  curve,  where  subsequent  increase  of  speed. 
Garvey  v.  Rhode  Island  Co.  (R.  I.),  30.  , 

Reasonableness  of  refusal  to  sell  blind  person  a  ticket  a  question 
for  jury.     Illinois  Cent.  R.  Co.  v.  Smith  (Miss.),  293. 

Right  to  refuse  to  carry  blind  persons.  Illinois  Cent.  R.  Co.  v. 
Smith  (Miss.),  293. 

Separation  of  white  and  colored  passengers,  sufficiency  of  indict- 
ment alleging  violation  of  Kentucky  statute.  Chesapeake  &  O. 
R.   Co.  V.  Commonwealth   (Ky.),  288. 

Separation  of  white  and  colored  passengers,  unavoidable  accident 
as  a  defense  to  prosecution  for  violation  of  Ky.  statute.  Chesa- 
peake &  O.  R.  Co.  V.  Commonwealth   (Ky.),  288. 

Speed  of  train,  sufficiency  of  allegation  that  it  caused  passenger, 
faint  from  foul  air  in  crowded  car,  to  fall  from  platform.  Morgan 
r.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  675. 

Subsequent  injury  resulting  from  fall,  which  was  occasioned  by 
fact  that  passenger  had  been  subject  to  attacks  of  dizziness  since 
she  was  injured  in  a  collision,  did  not  entitle  her  to  recover. 
Snow  V.  New  York,  N.  H.  H.  R.  Co.  (Mass.),  47. 

Sufficiency  of  evidence  to  sustain  verdict  for  plaintiff,  in  action 
from  injury  to  passenger,  struck  by  a  passing  car  while  on  run- 
ning board  of  street  car.  Ft.  Wayne  Traction  Co.  v.  Hardendorf 
(Ind.),  738. 

There  being  nothing  to  notify  carrier  of  the  intention  of  person, 
who  had  assisted  passenger  to  board  train,  to  disembark  at  same 
station,  it  was  not  bound  to  hold  train  until  he  had  time  to 
alight,  nor  to  notify  him  before  train  started.  Georgia,  C.  X. 
Ry.  Co.  V.  Hutchins   (Ga.),  727. 

Where  a  passenger  standing  on  running  board  of  street  car  was 
struck  by  another  car,  question  whether  carrier  was  negligent  in 
running  cars  so  close  together  was  for  the  jury.  Ft.  Wayne 
Traction  Co.  v.   Hardendorf   (Ind.),   738. 

Who  Are  Passengers. 

Alighting  from  moving  street  car  without  paying  fare.  Dallas 
Rapid  Transit  Co.  v.  Payne   (Tex.),  25. 

Construction  of  §  30,039,  c.  47,  Ann  St.  1903.  Fremont,  etc.,  R. 
Co.  V.   Hagblad   (Neb.),  226. 

Insufficiency  of  petition  to  show  relation,  under  Nebraska  stat- 
ute.   Fremont,  etc.,  R.  Co.  v,  Hagblad  (Neb.),  226. 
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Passenger,  after  he  alighted,  was  a  mere  licensee  when  he  fell 
down  stairway  in  depot  building,  to  whom  carrier  did  not  owe 
the  duty  of  keeping  depot  doors  shut,  but  only  that  of  keeping 
the  way  free  from  dangers.  Quantz  v.  Southern  Ry.  Co.  (N. 
Car.),  259. 
Person  contracting  for  transportation  on  special  train  going  to 
and  from  wreck  had  no  right  to  action  ex  delicto  against  com- 
pany for  breach  of  contract  to  furnish  him  return  transporta- 
tion. Du  Bose  V.  Louisville  &  N.  R.  Co.  (Ga.),  727. 
Person   signaling  street  car.     Garvey  v.   Rhode   Island  Co.   (R- 

I.),  30. 
Prospective  passenger,  person  at  station  too  soon  is  not.     Fre- 
mont, etc.,  R.  Co.  V.  Hagblad  (Neb.),  226. 
Prospective   passengers,   sufficiency  of  allegation   to   show   rela- 
tion, under  Nebraska  statute.     Fremont,  etc.,  R.  Co.  v.   Hag- 
blad  (Neb.),  226. 
Prospective  passenger,  when  person  at  station  becomes  one.     Fre- 
mont, etc.,  R.  Co.  V.  Hagblad  (Neb.),  226. 
Window    falling   on    passenger,    inference   that   it   was   not   raised 
sufficiently  not    overcome.      Faulkner    v.    Boston   &   M.    R.    R. 
(Mass.),  217. 
Window  falling  on  passenger,  insufficiency  of  evidence  of  negli- 
gence.    Faulkner  v.  Boston  &  M.  R.  R.   (Mass.),  217. 

CARS  OF  DIFFERENT  PATTERNS. 

See  MASTER  AND  SERVANT. 

CARTMEN. 

See  CARRIERS  OF  GOODS. 

CATTLE  GUARDS. 

See  CARRIERS  OF  PASSENGERS;  FENCES. 

CHANGING  LOCATION. 

See  RAILROADS. 

CHARACTER  OF  CROSSINGS. 

See  CROSSINGS  OF  RAILROADS. 

CHARACTER  OF  EMPLOYEES. 

See  CARRIERS  OF  GOODS. 

CHILDREN. 

See  CARRIERS  OF  PASSENGERS. 

Care  due  to  avoid  injuring  children.    RohlofI  v.  Fair  Haven  &  W. 

R.   Co.   (Conn.),  154. 
Contributonr  Negligence. 

Care  required  of  child,  about  eight  years  old  for  its  own  protec- 
tion.   Rohloff  V,  Fair  Haven  &  W.  R.  Co.  (Conn.),  154. 

Child  about  eight  years  old  may  be  guilty  of.     Rohloff  v.  Fair 
Haven  &  W.  R.  Co.  (Conn.),  154. 
Contributory  negligence  of  child  about  eight  years  old  in  running 

in  front  of  moving  street  car  prevented  recovery  for  its  death, 

there  being  no  proof  that  injury  was  wantonly  inflicted.     Rohloff 

V.  Fair  Haven  &  W.  R  Co.  (Conn.),  154. 

Evidence. 

Competency  of  circumstantial  evidence  to  overconae  engineer's 

testimony  that  he  did  not  see  child  on  track  in  time  to  avoid 

injuring  it.    Gregory  v.  Wabash  R.  Co.  (Iowa),  457. 
Whistle  not  sounded  after  engineer  saw  child  two  years  old  on 

track,  evidence  admissible  to  show.     Gregory  v.  Wabash   R 

Co.  (Iowa),  457. 
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CHOOSING  DANGEROUS  METHOD. 

See  MASTER  AND  SERVANT. 

CIRCUMSTANTIAL  EVIDENCE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

CIVIL  AUTHORITIES. 

See  CONNECTING  CARRIERS. 

CLAIMS. 

See  EVIDENCE. 

CLEARANCE. 

See  CONNECTING  CARRIERS. 

CLEATS. 

See  MASTER  AND  SERVANT. 

C.  O.  D. 

See  INTERSTATE  COMMERCE. 

COLLATERAL  SECURITY. 

See  BILLS  OF  LADING. 

COLORED  PERSONS. 

See  CARRIERS  OF  PASSENGERS. 

COMBINATION  CARS. 

See  CARRIERS  OF  PASSENGERS. 

COMBUSTIBLES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

COMFORT. 

See  INJURIES  TO  PROPERTY. 

COMMISSION  FROM  STATE. 

See  TRESPASSERS. 

COMPENSATION. 

See  STREET  RAILWAYS. 

CONCURRING  NEGLIGENCE. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

CONDEMNATION  PROCEEDINGS. 

See  EMINENT  DOMAIN. 

CONDUCTORS. 

See  CARRIERS  OF  PASSENGERS. 

CONFLICTING  THEORIES. 

See  NEGLIGENCE. 

CONNECTING  CARRIERS. 

See  RECEIVERS;  TICKETS  AND  FARES. 

Agreement  to  forward  freight  by  designated  vessel,  whether  general 
agent  of  railway  receivers  was  acting  for  them  or  for  steamship 
company,  in  making.  Northern  Pac.  Ry.  Co.  v.  American  Trad- 
ing Co.  (U.  S.),  744. 

Burden  of  proving  that  goods  were  not  lost  by  last  carrier.  St 
Louis  Southwestern  Ry.  Co.  v.  Birdwell  (Ark.),  57. 

Contract  to  forward  freight  by  designated  vessel  of  connecting  car- 
rier resulted  from  certain  agreement.  Northern  Pac.  Ry.  Co.  «. 
American  Trading  Co.  (U.  S.),  744. 
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Duties   and  liabilities  as  forwarders.     Fisher  v.  Boston  &  M.   R. 

Co.  (Me.),  297. 
Duty  to  notify  consignee  of  inability  to  deliver  goods  to  next  car- 
rier.    Fisher  v.  Boston  &  M.  R.  Co.  (Me.),  297. 

Limiting  Liability. 

Special  agreement  of  railway  receivers  to  forward  through  ship- 
ment by  steamer   of  connecting  carrier  was  not   modified   by 
mere    receipt   and   hypothecation   of   bill    of  lading   containing^ 
certain  printed  conditions  purporting  to  limit  liability  to  own 
line,   by   clerk   without   knowledge   of   conditions   and    without 
special  authority.     Northern  Pac.  Ry.  Co.  v.  American  Trading^ 
Co.  (U.  S.),  744. 
Mistaken  refusal  to  grant  clearance  while  certain  freight  was  on 
board   because   it   was   contraband   of  war   did   not  constitute    a 
"restraint  of  princes,  rulers,  or  people,"  within  the  meaning  of  a 
clause   of  a  bill   of  lading,  so  as   to  excuse  nonperformance  of 
agreement  to  forward  shipment  by  the  vessel.     Northern  Pac.  Ry. 
Co.  V.  American  Trading  Co.  (U.  S.),  744. 
Recovery  may  be  had  against  initial  carrier  for  injury  to  perishable 
goods    from    delay    in    transportation,   though    each    carrier    was 
guilty  of  such  delay;  there  being  no  evidence  that  the  damages 
were  caused  solely  by  the  delay  of  subsequent  carriers.    St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Coolidge  (Ark.),  713. 
Refusal  to  grant  clearance  because  freight  was  contraband  of  w^ar 
was  no  excuse  for  nonpeformance  of  special  agreement  of  car- 
rier to  forward  through  shipment  by  steamer  of  connecting  car- 
rier   sailing    on    designated    day.      Northern    Pac.    Ry.    Co.    v. 
American  Trading  Co.  (U.  S.),  744. 
Right  of  carrier  as  forwarder  to  select  another  route.     Fisher  v. 

Boston  &  M.  R.  Co,   (Me.),  297. 
Termination  of  liability.     Fisher  v.  Boston  &  M.  R.  Co.  (Me.),  297^ 

CONSEQUENTIAL  DAMAGES. 

See  INJURIES  TO  PROPERTY. 

CONSEQUENTIAL  INJURIES. 

See  CARRIERS  OF  PASSENGERS. 

CONSIDERATION. 

See  STATIONS  AND  DEPOTS. 

CONSIGNEES. 

See  CARRIERS  OF  GOODS. 

CONSIGNORS. 

See  CARRIERS  OF  GOODS. 

CONSOLIDATION. 

See  EMINENT  DOMAIN;  RAILROADS. 

CONSTITUTIONAL  LAW. 

See  EMINENT  DOMAIN;  INTERSTATE  COMMERCE. 

CONSTRUCTION  OF  RAILROADS. 

See  INJURIES  TO  PROPERTY;  STREET  RAILWAYS. 

CONSTRUCTION  TRAINS. 

See  LICENSEES. 

CONSTRUCTION  WORK. 

See  RAILROADS  IN  STREETS. 

CONTRABAND   OF   WAR. 

See  CONNECTING  CARRIERS. 
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CONTRACTORS. 

See  ACCIDENTS  ON  TRACK;  LICENSEES;  LIENS. 

CONTRACTS. 

See  CARRIERS  OF  LIVE  STOCK;  DAMAGES;  RIGHT  OF 
WAY;  STREET  RAILWAYS;  SPURS  AND  SIDETRACKS; 
STATIONS  AND  DEPOTS;  TICKETS  AND  FARES. 

CONTRIBUTION  AMONG  WRONGDOERS. 

See  NEGLIGENCE. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  MASTER 
AND  SERVANT;  STATIONS  AND  DEPOTS;  STREET 
RAILWAYS. 

Error  of  judgment  caused  by  apprehension  of  danger,  circumstances 
to  be  considered  in  determining  question.  Chretien  v.  New  Or- 
leans Rys.  Co.  (La.),  262. 

Failure  to  exercise  best  judgment  by  one  placed  in  position  of 
danger  through  negligence  of  another.  Kansas  City-Leavenworth 
R.  Co.  V.  Langley  (Kan.),  433. 

Instruction  as  to  properly  refused  as  misleading,  where  subsequent 
negligence  appeared  to  have  been  proximate  cause  of  accident. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Brantley  (Ala.),  191. 

Right  of  one  placed  in  position  of  danger  by  negligence  of  another 
to. rely  on  exercise  of  due  care  by  latter  to  avoid  injuring  him. 
Kansas  City-Leavenworth  R.  Co.  v,  Langley  (Kan.),  433. 

Use  of  "shall"  and  "should"  in  instruction  that,  if  jury  shall  find 
from  preponderance  of  evidence  that  plaintiff  acted  as  a  person  of 
ordinary  prudence,  they  should  find  her  free  from  contributory 
negligence,  did  not  render  instruction  erroneous.  Indianapolis 
St.  Ry.  Co.  V,  Johnson  (Ind.),  445. 

CONTRIBUTORY  NEGLIGENCE  OF  GUEST. 

See  ACCIDENTS  ON  TRACK. 

CORPORATIONS. 

Right  of  corporation  to  sue  in  own  name.  New  Orleans  Terminal 
Co.  V,  Teller  (La.),  65. 

COSTS. 

See  CROSSINGS  OF  RAILROADS. 

COUPLING  CARS. 

Sec  MASTER  AND  SERVANT. 

COUPON  TICKETS. 

See  TICKETS  AND  FARES. 

CREDIBILITY  OF  WITNESSES. 

See  CARRIERS  OF  GOODS;  EVIDENCE;  TRESPASSERS, 

CRIMINAL  LAW. 

Sec  CARRIERS  OF  PASSENGERS. 

CROSS  EXAMINATION. 

See  CARRIERS  OF  PASSENGERS. 

CROSSING  GATES. 

See  MASTER  AND  SERVANT. 

CROSSINGS. 

Care  required  of  railroad  and  highway  traveler,  instruction  as  to 
not  erroneous  in  adding  that  one  is  not  bound  to  anticipate  neg- 

IS  R  R  R— 57 
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ligence  in  another.     Atlanta  &  W.  P.  R,  Co.  v.  Lovelace  (Ga<), 
160. 

Contributory  Negligence. 

Care  required  of  traveler  a  question  for  jury.    Atlanta  &  W.  P. 

R.  Co.  V.  Lovelace  (Ga.),  150. 
Sufficiency  of  evidence.    Ihrig  v,  Erie  R.  Co.  (Pa.),  159. 

Evidence. 

Invalid  ordinance  requiring  safety  gates  inadmissible  in  evidence, 
even  to  show  dangerous  character  of  crossing.  Burns  v.  Penn- 
sylvania R.  Co.  (Pa.),  196. 

Lights. 

Maintenance  of  automatic  lights  was  no  defense  to  action  for 
noncompliance  with  ordinance.  Chicago,  etc.,  Ry.  Co.  v.  Craw- 
fordsville  (Ind.),  112. 
Validity  of  ordinance  requiring  railroad  companies  to  maintain 
lights  at  street  crossings,  except  when  there  is  moonlight  or 
the  city  lights  are  in  operation.  Chicago,  etc.,  Ry.  Co.  v,  Craw- 
fordsville  (Ind.),  112. 
Not  bound  to  anticipate  negligence  in  another.     Atlanta  &  W.  P. 

R.  Co.  V.  Lovelace   (Ga.),  150. 
Power  of  courts,  under  West  Virginia  statute,  to  determine  where 
crossings  may  be  made,  when  companies  unable  to  agree.    Wells- 
burg,  etc.,  R.  Co.  V,  Panhandle  Traction  Co.  (W.  Va.),  631. 

Stop,  Look  and  Listen. 

C!^re  required  of  traveler,  not  erroneous  to  refuse  to  define  in 

instruction.    Atlanta  &  W.  P.  R,  Co.  v.  Lovelace  (Ga.),  150. 
Conduct  of  ordinarily  prudent  man  a  question  for  jury.     Savage 

V.  Southern  Ry.  Co.  (Va.),  151. 
Pennsylvania  rule.    Ihrig  v.  Erie  R.  Co.  (Pa.),  159. 
Presumption  of  due  care  on  part  of  deceased  was  not  rebutted  as 

matter  of  law.     Patterson  v,  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co. 

(Pa.),  469. 
Presumption  of  due  care  on  part  of  deceased,  when  rebuttal  a 

question  for  jury.     Patterson  v,  Pittsburg,  C,  C.  &  St  L.  Ry. 

Co.   (Pa.),  469. 

CROSSINGS  OF  RAILROADS. 

See  EMINENT  DOMAIN. 

Grade  crossings  not  prohibited  by  West  Virginia  statute.  Wells- 
bur^,  etc.,  R.  Co.  V.  Panhandle  Traction  Co.  (W.  Va.),  631. 

Location  and  character  of  crossing,  circumstances  to  be  considered 
by  court,  where  companies  unable  to  agree.  Wellsburg,  etc, 
R.  Co.  V.  Panhandle  Traction  Co.  (W.  VaO,  631, 

Right  to  obtain  crossing  for  railroad.  Wellsburg,  etc.,  R.  Co.  v. 
Panhandle  Traction  Co.  (W.  Va.),  631. 

Right  to  obtain  under  West  Virginia  statute,  conditions  and  limita- 
tions. Wellsburg,  etc.,  R.  Co.  v.  Panhandle  Traction  Co.  (W. 
Va.),  631. 

When,  in  a  suit  under  section  11  of  chapter  52  of  the  Code  of  1899 
of  West  Virginia,  the  court  decrees  a  crossing  substantially  dif- 
ferent from  the  one  demanded  of  defendant  before  the  institu- 
tion of  the  suit,  a  decree  for  costs  against  plaintiff  is  proper. 
Wellsburg,  etc.,  R.  Co.  v.  Panhandle  Traction  Co.  (W.  Va.),  632. 

CUL  V£RT  S. 

See  WATER  AND  WATERCOURSES. 

CUMULATIVE  PENALTIES. 

See  LEASES  AND  RUNNING  POWERS. 

CURING  ERROR. 

See  MASTER  AND  SERVANT. 
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CURVES. 

See  CARRIERS  OF  PASSENGERS. 

CUSTOM  AND  USAGE. 

See  BAGGAGE;  FENCES;  FIRES  SET  BY  LOCOMOTIVES; 
MASTER  AND  SERVANT. 

DAMAGES. 

Sec  BAGGAGE;  CARRIERS  OF  GOODS:  CARRIERS  OF 
PASSENGERS;  DEATH  BY  WRONGFUL  ACT;  INJU- 
RIES TO  PROPERTY;  PERSONAL  INJURIES;  RAIL- 
ROADS IN  STREETS;  STATIONS  AND  DEPOTS; 
STREET  RAILWAYS. 

Agreement  to  give  right  to  sell  watches  to  railroad  employees,  and 
to  collect  price  from  their  earnings,  damages  for  loss  of  profits 
on  watches  which  might  have  been  sold,  had  railroad  continued 
to  act  under  agreement,  could  not  be  recovered.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V,  Thomas  (Kan.),  647. 

Breach  of  contract,  damages  recoverable.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Thomas  (Kan.),  647. 

Breach  of  contract,  speculative,  remote,  or  contingent  damages  not 
recoverable.  Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Thomas  (Kan.), 
647. 

DEATH  BY  WRONGFUL  ACT. 

See  CROSSINGS;  EMPLOYERS'  LIABILITY  ACTS. 
Damages. 

Earning  capacity  of  wife  to  be  considered  in  action  by  husband. 
Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  842. 

In  action  by  husband  for  death  of  wife,  only  pecuniary  loss  can 
be  recovered.     Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  842. 

In  action  for  death  of  girl  two  years  old,  evidence  that  her  father 
was  a  farmer  and  her  mother  a  housekeeper,  and  that  the 
wages  of  female  teachers  in  the  neighborhood  was  from  $30  to 
$35  a  month,  was  sufficient  to  go  to  the  jury  on  the  value  of 
her  life  to  her  estate.     Gregory  v.  Wabash  R.  Co.  (Iowa),  457. 

Instruction  that  jury  should  apply  their  own  observation,  expe- 
rience and  knowledge  to  the  facts  and  circumstances  of  the 
case  was  proper,  in  action  by  husband  for  death  of  wife.  Den- 
ver &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  842. 

$4,000  was  not  excessive  verdict  for  death  of  wife,  in  action  by 
husband.    Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  842. 
Interest  in  life  of  decedent,  sufficiency  of  complaint.     Pennsylvania 

Co.  V,  Coyer  (Ind.),  218. 

DECLARATIONS. 

See  CARRIERS  OF  PASSENGERS;  PERSONAL  INJURIES. 

DECLARED  VALUE. 

See  CARRIERS  OF  LIVE  STOCK. 

DEDICATED  STREETS. 

See  EMINENT  DOMAIN. 

DEEDS. 

See  RIGHT  OF  WAY;  STATIONS  AND  DEPOTS! 

DEFECTS 

See  MASTER  AND  SERVANT. 

DEFENSES. 

See  FRIGHTENING  TEAMS;  STATIONS  AND  DEPOTS. 

DEFINITIONS. 

See  NEGLIGENCE. 
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DECREE  OF  CARE. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT; STREET  RAILWAYS;  TRESPASSERS. 

DELAY. 

See  CARRIERS  OF  PASSENGERS. 

DELIVERY. 

See  CARRIERS  OF  GOODS. 

DEMURRAGE. 

See  CARRIERS  OF  GOODS. 

DEPOTS. 

See  STATIONS  AND  DEPOTS. 

DESIGNATING  NEGLIGENT  EMPLOYEE. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

DIFFERENT  DEPARTMENT  LIMITATION. 

See  FELLOW  SERVANTS. 

. 

DINING  CARS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

DIRECTION  OF  VERDICT. 

See  NEGLIGENCE. 

DISABILITY. 

See  CARRIERS  OF  PASSENGERS. 

DISCHARGE  OF  RECEIVER 

Sec  RECEIVERS. 

DISCOUNTING. 

See  BILLS  OF  LADING. 

DISCOVERED  PERIL. 

See  TRESPASSERS. 

DISCRIMINATION. 

See  CARRIERS  OF  GOODS. 

DIVERSITY  OF  CITIZENSHIP. 

See  EMINENT  DOMAIN. 

DIZZINESS. 

See  CARRIERS  OF  PASSENGERS. 

DRAFTS. 

See  BILLS  OF  LADING. 

DRUMMERS. 

See  BAGGAGE. 

DUE  PROCESS  OF  LAW. 

See  EMINENT  DOMAIN. 

DUTY   TO   NOTIFY   CONDUCTOR. 

See  CARRIERS  OF  PASSENGERS. 

DUTY  TO  NOTIFY  CONSIGNEE. 

See  CARRIERS  OF  GOODS;  CONNECTING  CARRIERS. 
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DUTY  TO  PROTECT  PASSENGERS  AGAINST  STRANGERS. 
Sec  CARRIERS  OF  PASSENGERS. 

EARNING  CAPACITY. 

See  DEATH  BY  WRONGFUL  ACT. 

EJECTION. 

Sec  CARRIERS  OF  PASSENGEliS;  TRESPASSERS. 

EJECTMENT. 

Sec  RIGHT  OF  WAY;  STREET  RAILWAYS. 

ELECTRIC  CURRENTS. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS. 

ELECTRIC  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS. 

ELECTRICAL  EXPLOSIONS. 

See  CARRIERS  OF  PASSENGERS. 

ELEMENTS  OP  DAMAGES. 

See  RAILROADS  IN  STREETS. 

ELEVATED  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS. 

EMBANKMENTS. 

See  RAILROADS  IN  STREETS. 

EMERGENCIES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

EMINENT  DOMAIN. 

See  INJURIES  TO  PROPERTY;  RAILROADS  IN  STREETS. 

Acquisition  of  crossing  by  one  railroad  over  another  involves  a 
taking  of  private  property  for  public  use.  Wcllsburg,  etc.,  R. 
Co.  V,  Panhandle  Traction  Co.  (W.  Va.),  631. 

Damages. 

Where  whole  dedicated  street  is  condemned  by  a  railroad,  abut- 
ting owner  is  entitled  to  full  value  of  the  land  taken.  Suffolk 
&  C.  Ry.  Co.  V.  West  End  L.  &  I.  Co.  (N.  Car.),  602. 

Evidence. 

Tax  list  inadmissible  to  show  value  of  land.     Suffolk  &  C.  Ry. 

Co.  V,  West  End  L.  &  I.  Co.  (N.  Car.),  602. 
Value  of  land,  admissibility  of  evidence  to  show.     Suffolk  &  C. 
Ry.  Co.  V.  West  End  L.  &  I.  Co.  (N.  Car.),  602. 

Exclusive  privileges  not  conferred  by  statute  authorizing  railroad 
to  condemn  stock  of  another  company.  New  York,  etc.,  R.  Co. 
r.  Offield  (Conn.),  76. 

N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  empowering  a  majority  of 
the  stockholders  of  certain  railways  to  consolidate  with  other 
companies  and  providing  for  assessing  and  paying  the  value  of 
the  dissenting  stock,  is  an  exercise  of  the  power  of  eminent  do- 
main.   Spencer  v.  Seabord  Air  Line  Ry.  Co.  (N.  Car.),  666. 

Obligations  of  contract  not  impaired  by  statute  authorizing  railroad 

to  condemn  stock  of  another  company.     New  York,  etc.,  R.  Co. 

V.  Offield  (Conn.),  76. 
One  whose  property  is  taken  by  condemnation  proceedings  is  not 

deprived  thereof  without  due  process  of  law.     New  York,  etc., 

R.  Co.  V.  Offield  (Conn.),  76. 
Original  jurisdiction  of  federal  circuit  court  of  proceeding  under 
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Ky.  Stat.,  §§  835-839,  where  diversity  of  citizenship.      Madison- 
ville  Trac.  Co.  v.  Saint  Bernard  M.  Co.  (U.  S.),  99. 

Public  interest,  when  railroad  is  justified  in  condemning  balance  of 
stock  of  another  railroad  company.  New  York,  etc.,  R.  Co.  v. 
Offield  (Conn.),  76. 

Public  use,  right  of  defendant  to  raise  question.  New  Orleans 
Terminal  Co.  v.  Teller  (La.),  65. 

Right  of  telegraph  companies  to  enter  on  railroad  right  of  way, 
under  federal  statute  conferring  rights  upon  them  with  respect 
to  military  and  post  roads.  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.  (U.  S.),  479. 

Section  11  of  chapter  52,  Code  of  West  Virginia,  does  not  confer 
upon  courts  of  equity  jurisdiction  to  condemn  property  of  a  rail- 
road, turnpike,  or  canal  company  for  a  crossing  for  another  rail- 
road, turnpike,  or  canal  company.  Wellsburg,  etc.,  R.  Co.  v. 
Panhandle  Traction  Co.  (W.  Va.),  631. 

Stock  in  another  railroad,  constitutionality  of  statute  allowing 
railroad  company  holding  majority  of  stock  to  condemn  balance 
where  refusal  to  sell.  New  York,  etc.,  R.  Co.  v.  Offield  (Conn.), 
76. 

That  condemnation  by  a  railroad  company  of  the  few  shares  of 
stock  of  another  railroad  company  which  it  does  not  already  own 
may  be  for  a  private  use  is  prevented  by  the  former's  charter,  by 
the  terms  of  which  such  acquisition  will  work  a  merger  of  the 
stock  and  franchises  of  the  other  company  in  those  of  its  own. 
New  York,  etc.,  R.  Co.  v.  Offield  (Conn.),  76. 

Time  of  removal  to  federal  court  of  proceeding  under  Ky.  Stat., 
§§  835-839.  Madisonville  Trac.  Co.  v.  Saint  Bernard  M.  Co. 
(U.  S.),  99. 

EMPLOYEES  OF  OTHER  COMPANIES. 

See  LICENSEES. 

EMPLOYERS'  LIABILITY  ACTS. 

See  FELLOW  SERVANTS. 

Alabama  statute  providing  action  for  injuries  to  employee  resulting 
in  death  enforcible  in  Tennessee.  Whitlow  v,  Nashville,  C.  & 
St.  L.  R.  Co.  (Tenn.),  357. 

Alabama  statute,  providing  action  for  injuries  to  employees  result- 
ing in  death,  not  a  penal  statute,  so  as  to  prevent  courts  of  an- 
other state  from  entertaining  actions  based  thereon.  Whitlow  v. 
Nashville,  C.  &  St.  L.  R.  Co.  '(Tenn.),  357. 

Application  of  Wisconsin  statute  making  railroads  liable  for  inju- 
ries to  servants  caused  by  negligence  of  other  employees.  Mc- 
Kivergan  v,  Alexander  &  Edgar  Lumber  Co.   (Wis.),  372. 

Automatic  coupler  act  applicable  to  dining  car.  Johnson  v.  South- 
ern Pacific  Co.  (U.  S.),  274. 

Automatic  coupler  act,  statute  not  complied  with  by  equiping  loco- 
motive and  car  with  automatic  couplers  which  do  not  fit  each 
other.    Johnson  v.  Southern  Pacific  Co.  (U.  S.),  274. 

Automatic  couplers,  compliance  with  statute.  Johnson  v.  Southern 
Pacific  Co.  (U.  S.),  274. 

Automatic  couplers,  locomotives,  application  of  federal  statute. 
Johnson  v.  Southern  Pacific  Co.  (tJ.  S.),  274. 

Federal  statute  should  not  be  so  constructed  so  as  to  defeat  obvious 
object  of  Congress.    Johnson  v.  Southern  Pacific  Co.  (U.  S.),  274. 

In  an  action  for  the  death  of  an  employee,  under  N.  Car.  Priv.  Laws 
1897,  p.  83,  c.  56,  §  1,  plantiff  was  not  barred  of  the  right  to  have 
the  question  as  to  whether  defendant  had  the  "last  clear  chance"^ 
to  avoid  the  injury  submitted  to  the  jury  by  a  rule  of  the  com- 
pany, which  deceased  had  signed,  and  which,  in  part,  fell  within 
a  clause  of  such  statute  preventing  an  employee  from  waiving 
the  benefits  of  the  law.  Lassiter  v,  Raleigh  &  G.  R.  Co.  (N. 
Car.),  629. 
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"Railroad  work,"  fireman  throwing  out  waste  matter,  and  thereby 
injuring  section  man.  Swartz  t/.  Great  Northern  Ry.  Co.  (Minn.), 
790. 

EMPLOYMENT  CONTRACT. 

See  MASTER  AND  SERVANT. 

ENTRY  ON  LANDS. 

See  RIGHT  OF  WAY. 

EQUITY  JURISDICTION. 

See  EMINENT  DOMAIN. 

ERROR  OF  JUDGMENT  CAUSED  BY  FEAR. 

See  CARRIERS  OF  PASSENGERS. 

ESTOPPEL. 

See  CARRIERS  OF  LIVE  STOCK;  PERSONAL  INJURIES. 

EVIDENCE. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CHILDREN;  FIRES  SET  BY  LOCOMOTIVES;  INJURIES 
TO  PROPERTY;  MASTER  AND  SERVANT;  PERSONAL 
INJURIES;  STATIONS  AND  DEPOTS;  TICKETS  AND 
FARES;  TRESPASSERS. 

Letters  from  claimant  admissible  as  bearing  on  genuineness  and 

extent  of  injuries.     Snow   v.    New    York,    N.    H.    &  H.  R.  Co. 

(Mass.),  47.' 
Speed  of  a  train,  admissibility  of  opinion  evidence.     Gregory  v» 

Wabash  R.  Co.  (Iowa),  457. 
Witness,  fact  that  he  is  an  employee  of  one  of  the  parties  a  proper 

matter  for  consideration  of  jury,  in  passing  upon  his  credibility. 

Central  of  Georgia  Ry.  Co.  v.  Bagley  (Ga.),  172. 

EVIDENCE  OF  CHARACTER. 

See  CARRIERS  OF  GOODS. 

EXCESSIVE  VERDICT. 

See  CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONG- 
FUL ACT;  INJURIES  TO  PROPERTY;  PERSONAL  IN- 
JURIES. 

EXCLUSIVE  PRIVILEGES. 

See  EMINENT  DOMAIN. 

EXCURSION  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

EXCUSES. 

See  STATIONS  AND  DEPOTS. 

EXEMPLARY  DAMAGES. 

See  CARRIERS  OF  GOODS;  INJURIES  TO  PROPERTY. 

EXPERT  TESTIMONY. 

See  CARRIERS  OF  PASSENGERS;  FRIGHTENING  TEAMS; 
INJURIES  TO  PROPERTY;  MASTER  AND  SERVANT. 

EXPIRATION  OF  TICKET. 

See  TICKETS  AND  FARES. 

EXPLANATIONS. 

See  CARRIERS  OF  PASSENGERS. 
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EXPLOSIONS. 

See  CARRIERS  OF  PASSENGERS. 

EXPRESS  COMPANIES. 

See  CARRIERS. 

FACILITIES. 

See  CARRIERS  OF  GOODS. 

FAILURE  TO  EXERCISE  BEST  JUDGMENT. 

See  CONTRIBUTORY  NEGLIGENCE. 

FARES. 

See  TICKETS  AND  FARES. 

FATIGUE. 

See  CARRIERS  OF  PASSENGERS. 

FXAR. 

See  CARRIERS  OF  PASSENGERS. 

PSDERAL  JURISDICTION. 

See  EMINENT  DOMAIN. 

FEDERAL  RECBIVSR8. 

See  RECEIVERS. 

FEDERAL  STATUTES. 

See  EMINENT  DOMAIN. 

FEET. 

See  MASTER  AND  SERVANT. 

FELLOW  SERVANTS. 

Conductor  vice  principal  of  fireman  of  his  train.  Virginia  &  S.  W. 
Ry.  Co.  V,  Bailey  (Va.),  795. 

Conductor  vice  principal  of  fireman  thrown  from  his  car  by  impact 
in  coupling  cars,  partly  through  negligence  of  conductor  in  per- 
mitting engine  to  approach  cars  to  which  coupling  was  to  be 
made  at  dangerous  speed.  Virginia  &  S.  W.  Ry.  Co.  v.  Bailey 
(Va.),  795. 

Different  department  limitation  of  fellow  servant  rule  applied  where 
employee  engaged  in  attaching  chain  to  logs  to  be  dragged  by 
engine  was  injured  by  act  of  engineer  in  starting  engine  without 
warning.    Conine  v.  Olympia  Logging  Co.  (Wash.),  387. 

Employee  injured  while  loading  ashes  on  car  was  fellow  servant  of 
engineer,  negligent  in  moving  car.  Peterson  v.  New  York,  N. 
H.  &  H.  R.  Co.  (Conn.),  772. 

Fireman  fellow  servant  of  brakeman  of  his  train.  Virginia  &  S. 
W.  Ry.  Co.  V.  Bailey  (Va.),  795. 

Fireman  throwing  out  waste  matter  was  fellow  servant  of  section 
man  injured  thereby.  Swartz  v.  Great  Northern  Ry.  Co.  (Minn.), 
790. 

Master,  having  furnished  reasonably  safe  machinery  and  appliances, 
and  instructed  engineer  to  be  careful,  was  not  liable  for  the  lat- 
ter's  negligence  in  moving  car  and  thereby  injuring  fellow  serv- 
ant, who  was  loading  it.  Peterson  v.  New  York,  N.  H.  &  H.  R. 
Co.  (Conn.),  772. 

Master  liable  where  injury  to  employee  was  caused  by  concurring 
negligence  of  fellow  servant  and  vice  principal.  Virginia  &  S. 
W.  Ry.  Co.  V,  Bailey  (Va.),  795. 

Master  not  liable  for  negligence  of  fellow  servant.  Peterson  v.  New 
York,  N.  H.  &  H.  R  Co.  (Conn.),  772. 

Roadmaster  in  charge  wrecking  train  fellow  servant  of  its  con- 
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duct  or,  and  could  not  recover  for  injury  caused  by  collision  be- 
tween its  sections,  after  it  had  been  divided  by  agreement  between 
them.  McDaniel  v,  Charleston  &  W.  C.  R.  Co.  (S.  Car.),  794. 
Roadmaster  in  control  of  wrecking  train  fellow  servant  of  its  con- 
ductor. McDaniel  v.  Charleston  &  W.  C.  R.  Co.  (S.  Car.),  79C 
Wis.  Rev.  St.  1898,  §  1816,  making  railroads  liable  for  injuries  to 
emplojrees  from  negligence  of  fellow  servants,  does  not  apply  to 
private  logging  railroads.  McKiver^an  v.  Alexander  &  Eagar 
Lumber  Co.  (Wis.),  372. 

PENCES. 

Cattle  guards,  care  required  in  providing,  under  Indiana  statute. 
Pennsylvania  Co.  v,  Newby  (Ind.),  190. 

Cattle  guards,  usage  of  other  companies  immaterial  where  question 
is  as  to  care  required  in  providmg.  Pennsylvania  Co.  v.  Newby 
(Ind.),  190. 

Stations  grounds  at  flag  station,  not  required  to  fence  under  Ne- 
braska statute.    Chicago,  6.  &  Q.  R.  Co.  v.  Sevcek  (Neb.),  185. 

Stations  grounds,  how  far  excused  from  fencing  under  Nebraska 
statute.    Chicago,  B.  &  Q.  R.  Co.  r.  Sevcek  (Neb.),  185. 

FIRE   ENGINES. 

See  ACCIDENTS  ON  TRACK. 

FIRES  SET  BY  LOCOMOTIVES. 

Amendment  to  petition  did  not  set  up  new  cause  of  action.  South- 
ern Ry.  Co.  V,  Horine  (Ga.),  427. 

Combustibles  on  right  of  way,  duty  of  company  not  a£Fected  by 
lease  of  portion  of  right  of  way  to  private  person.  Sprague  v* 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  471. 

Duty  of  engineer  to  shut  off  steam  in  passing  inflammable  barn, 
during  a  drought,  and  when  he  was  chargeable  with  notice  that 
larger  sparks  were  being  emitted  than  should  have  passed  through 
a  spark  arrester.    Lake  Erie  &  W.  R.  Co.  v,  McFall  (Ind.),  407. 

Evidence. 

Emission  of  sparks  at  other  times,  evidence  of,  in  view  of  the 
issues,  was  inadmissible.  Sprague  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (Kan.),  471. 

Spark  arresters  of  certain  kind,  use  of  how  shown.    Norwich  Ins. 
Co.  V.  Oregon  R.  Co.  (Ore.),  141. 
Habitual  carelessness  of  trainmen  entitled  jury  to  conclude  that  fire 

was  result  of  negligence.     Norwich  Ins.  Co.  v.  Oregon  R.  Co. 

(Ore.),  141. 
Interrogatories  as  to  defect  in  construction  of  engine,  insufficiency 

of  answer.    Lake  Erie  &  W.  R.  Co.  v,  McFall  (Ind.),  407. 
Negligence,   alleg^ations   of   complaint   sufficiently   broad   to   let  in 

proof  of  character  of  care  and  caution  exercised  by  trainmen  in 

managing  engine,   and  whether  they   were   negligent.     Norwich 

Ins.  Co.  V.  Oregon  R.  Co.  (Ore.),  141. 
Negligence,   harmless   error   in   instruction.     Lake    Erie    &  W.    R- 

Co.  V.  McFall  (Ind.),  408.    * 
Negligence  in  operating  locomotives,  sufficiency  of  petition.     Lake 

Erie  &  W.  R.  Co.  v,  McFall  (Ind.),  407. 
Negligence,  instruction  as  to  how  established  not  erroneous  as  as- 
suming that  train  was  running  at  high  rate  of  speed.     Norwich 

Ins.  Co.  V,  Oregon  R.  Co.  (Ore.),  141. 
Negligence,  insufficiency  of  evidence.    Toledo,  etc.,  R,  Co.  v.  Parks 

(Ind.),  397. 
Negligence  of  railroad   in   maintaining  a   dilapidated   shingle   roof 

building  in   close  proximity  to  tracks  was  a  question  for  jury. 

Knickel  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  453. 
Negligence  of  railroad  in  maintaining  a  dilapidated   shingle  roof 

building  near    track,   conduct   of   ordinarily   prudent   person   the 

proper  test.    Knickel  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  453. 
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Negligence,  sufficiency  of  petition.    Lake  Erie  &  W.  R.  Co.  v.  Mc- 

Fall  (Ind.),  407. 
Origin,   sufficiency  of   circumstantial   evidence.     Toledo,   St.   L.  & 

W.  R.  Co.  V.  Parks  (Ind.),  397. 
Right  of  action  and  liability  of  defendant,  sufficiency  of  evidence. 

Southern  Ry.  Co.  v.  Honne  (Ga.),  427. 
Spark  arresters,  care  required  in  furnishing.    Bottoms  v.  Seaboard 

Air  Line  Ry.  (N.  Car.),  443. 
Spark  arresters,  error  in  charging  that  "best  approved"  kind  must 

be  furnished  was  not  rendered  harmless  by  evidence.     Bottoms 

V.  Searboard  Air  Line  Ry.  (N.  Car.),  443. 
Where  court  embodies  in  its  questions  for  a  special  verdict  the  duty 

of  jury  to  consider  all  circumstances,  it  is  not  error  to  refuse  to 

insert   after   "locomotives"    in    question,    the    words    "properly 

equipped  with  proper  spark  arresting  machinery  in  good  condi- 

tion."    Knickel  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  453. 

FLAG  STATIONS. 

See  CARRIERS  OF  PASSENGERS;  FENCES. 

FOOT  GUARDS. 

See  MASTER  AND  SERVANT. 

FOOT  PATHS. 

See  LICENSEES. 

FORECLOSURE. 

See  RECEIVERS. 

FOREIGN  CARS. 

See  MASTER  AND  SERVANT. 

FORWARDERS. 

See  CONNECTING  CARRIERS. 

FORWARDING  FREIGHT. 

See  CONNECTING  CARRIERS;  RECEIVERS. 

FOUL  AIR. 

See  CARRIERS  OF  PASSENGERS. 

FREE  TRANSPORTATION. 

See  LICENSEES. 

FREIGHT. 

See   BILLS  OF  LADING;   CARRIERS   OF  GOODS;   CON- 
NECTING CARRIERS;  STREET  RAILWAYS. 

FRESH  AIR. 

See   CARRIERS  OF  PASSENGERS. 

FRIGHT. 

See  CARRIERS  OF  PASSENGERS. 

FRIGHTENING  TEAMS. 

See  STREET  RAILWAYS. 
Evidence. 

Necessity  of  blowing  whistle  to  notify  employees  to  commence 

and    quit   work,   expert   testimony  not   admissible.     Powell  v, 

Nevada,  C.  &  O.  Ry.  (Neb.),  168. 
Teams  frightened  by  same  whistle  on  other  occasion.    Powell  v, 

Nevada,  C.  &  O.  Ry.  (Neb.),  168. 
Team  frightening  by  sounding  of  whistle  in  railroad's  shops,  stat- 
utory power  to  maintain  necessary  buildings  no  defense.    Powell 
V,  Nevada,  C.  &  O.  Ry.  (Neb.),  168. 
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GATES. 

See  CROSSINGS;  MASTER  AND  SERVANT. 

GOVERNOR'S  PROCLAMATION. 

See  CARRIERS  OF  PASSENGERS. 

GRADE  CROSSINGS. 

See      CROSSING     OF      RAILROADS;      RAILROADS      IN 
STREETS. 

GROCERIES. 

See  RAILROADS  IN  STREETS. 

GROSS  NEGLIGENCE. 

See  NEGLIGENCE. 

HABITUAL  NEGLIGENCE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

HAND  HOLDS. 

See  MASTER  AND  SERVANT. 

HEALTH. 

See  INJURIES  TO  PROPERTY. 

HELPLESS  PERSONS. 

See  CARRIERS  OF  PASSENGERS. 

HISTORICAL  FACTS. 

See  JUDICIAL  NOTICE. 

HORSES 

See'FRIGHTENING  TEAMS. 

HUSBAND  AND  WIFE. 

See   ACCIDENTS   ON   TRACK;   DEATH   BY   WRONGFUL 
ACT;  PERSONAL  INJURIES. 

HYPOTHETICAL  QUESTIONS. 

See  PERSONAL  INJURIES. 

IMMINENT  DANGER. 

See  CONTRIBUTORY  NEGLIGENCE. 

IMPEACHING  WITNESSES. 

See  CARRIERS  OF  PASSENGERS;  TRESPASSERS. 

IMPUTABLE  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK. 

INCONVENIENCE. 

See  CARRIERS  OF  PASSENGERS. 

INCREASE  OF  TRAFFIC. 

See  INJURIES  TO  PROPERTY. 

INDICTMENT. 

See  CARRIERS  OF  PASSENGERS. 

INEXPERIENCE. 

See  MASTER  AND  SERVANT. 

INFANCY. 

See  CHILDREN. 
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INFORMATION. 

See  CARRIERS  OF  PASSENGERS. 

INGRESS  AND  EGRESS. 

Sec  STREET  RAILWAYS. 

INJUNCTIONS. 

See  RAILROADS;  STREET  RAILWAYS. 

INJURIES  TO  BUSINESS. 

Sec  RAILROADS  IN  STREETS. 

INJURIES  TO  PROPERTY. 

Sec  RAILROADS  IN  STREETS;  STREET  RAILWAYS; 
WATER  AND  WATERCOURSES. 

Burden  of  proof,  statute  changing,  in  actions  for  killing  stock  and 
setting  fires,  not  applicable  in  actions  for  injuries  from  construc- 
tion and  operation  of  railroad.  Baltimore  Belt  R.  Co.  v.  Sattler 
(Md.),  80. 

Construction  of  tunnels  and  operation  of  train  therein,  propcrtj 
owners  entitled  to  damages  in  absence  of  negligence,  and  in  spite 
of  legislative  authority.  Baltimore  Belt  R.  Co.  v.  Sattler  (Md.), 
80. 

Damages. 

Damage  recoverable  for  injury  to  property  by  construction  of 
railroad  whether  they  result  from  direct  invasion  or  from  con- 
sequential injuries.    Baltimore  Belt  R.  Co.  v.  Sattler  (Md.),  80. 

Malice  and  exemplary  damages,  question  of  not  required  to  be 
withdrawn  from  jury,  in  action  /or  trespass  by  railroad,  merely 
because  the  acts  constituting  tresi)ass  were  necessary  for  proper 
maintenance  of  railroad,  where  it  appeared  that  the  trespass 
was  in  disregard  of  written  protest,  and  without  offer  to  make 
compensation.    Louisville  &  N.  R.  Co.  v.  Smith  (Ala.),  597. 

Owner  of  adjoining  property  could  not  recover  on  account  of  an- 
noyance consisting  of  noise,  smoke,  etc.,  caused  by  the  author- 
ized operation  of  railroad,  unless  such  annoyance  was  the  result 
of  negligence.    Fisher  v.  Seaboard  Air  Line  Ry.  Co.  (Va.),  683. 

Permanent  distinguished  from  recurrent,  instruction  eliminated 
causes  of  action  for  permanent  injuries.  Louisville  &  N.  Ter- 
minal Co.  V.  Lellyctt  (Tenn.),  498. 

Property  owner  not  barred  from  recovering  damages  from  neg- 
ligent construction  and  maintenance  of  railroad  by  reason  of 
fact  that  railroad  had  been  constructed  before  he  purchased 
his  property.    Richards  v.  Ohio  River  R.  Co.  (W.  Va.),  607. 

Terminal  facilities,  excessive  verdict  for  injuries  from  their  op- 
eration near  property.  Louisville  &  N.  Terminal  Co.  v,  Lell- 
yett  (Tenn.),  498. 

Terminal  facilities,  measure  of  damages  caused  by  careful  opera- 
tion near  residence.  Louisville  &  N.  Terminal  Co.  v.  Leflyett 
(Tenn.),  498. 

Terminal  facilities,  measure  of  damages  caused  by  negligent  op- 
eration near  residence.  Louisville  &  N.  Terminal  Co.  v.  Lell- 
yett  (Tenn.),  498. 

Terminal  facilities,  plaintiff  could  not  recover  damages  incident 
to  increase  of  tramc,  caused  by  their  location  near  his  property, 
in  front  of  which  tracks  had  been  previously  operated,  and 
could  only  recover  for  injuries  caused  by  the  terminal  facilities, 
and  tracks  necessany  to  operate  them.  Louisville  &  N.  Ter- 
minal Co.  V,  Lellyett  (Tenn.),  498. 

Evidence. 

Effect  of  smoke  on  other  property.     Baltimore  Belt  R.  Co.  v. 

Sattler  (Md.),  80. 
Expert  testimony  admissible  to  show  noncompliance  with  ordi- 


GENERAL  INDEX  909 

INJURIES  TO  PROPERTY— Continued. 

nance  in  constructing  tunnel.    Baltimore  Belt  R.  Co.  v,  Sattler 
(Md.),  80. 
Expert  testimony  as  to  the  exact  amount  and  extent  of  damages 
from  construction  and  operation  of  railroad  tunnels  is  inad- 
missible.    Baltimore  Belt  R.  Co.  v,  Sattler  (Md.),  80. 
Expert  testimony  inadmissible  to  show  that  diminution  in  value 
of  land  was   caused  by  smoke  and  vibrations  occasioned  by 
operating  trains  in  tunnel.     Baltimore   Belt  R.  Co.  v,  Sattler 
(Md.),  80. 
Expert  testimony  to  show  increased  volume  of  smoke,  in  action 
for  injuries  from  construction  of  tunnel  and  operation  of  trains 
therein.     Baltimore  Belt  R.  Co.  v.  Sattler  (Md.),  80. 
In  action  for  injuries  to  use  of  property  from  maintenance  of  ter- 
minal yard,  declaration  was  not  objectionable  for  misjoinder  of 
causes  of  action  for  injury  to  health  of  plaintiff's  wife  and  chil- 
dren.    Louisville  &  N.  Terminal  Co.  v.  Lellyett  (Tenn.),  498. 
In  action  for  injury  to  adjoining  property,  complaint  was  demurra- 
ble, because  defendant  was  entitled  to  pull  down  its  property,  and, 
if  its  acts  were  negligently  done,  acts  of  negligence  were  not 
alleged.     Fisher  v.  Seaboard  Air  Line  Ry.  Co.  (Va.),  683. 
Right  of  trustee  to  sue  for  damages  to  use  of  property,  health,  and 
comfort,  caused  by  maintenance  of  terminal  yard  near  by.    Louis- 
ville &  N.  Terminal  Co.  v.  Lellyett  (Tenn.),  498. 
Terminal  yard,  charter,  in  which  exact  location  was  not  prescribed, 
did  not  authorize  it  to  be  so  located  as  to  impair  or  destroy  use 
of  adjoining  property.     Louisville  &  N.  Termmal  Co.  v.  Lellyett 
(Tenn.),  498. 
Where  plaintiff  claimed  damages  for  injuries  to  his  tenement  by 
reason  of  the  negligence  of  railroad  company  in  tearing  down  an 
adjoining  tenement  belonging  to  it  to  make  room  for  its  tracks, 
and  for  mjuries  from  smoke,  noise,  etc.,  resulting  from  negligent 
operation   of  railroad,  such  causes  of  action  were  of  the  same 
nature,  and  could  be  joined  in  the  same  declaration.     Fisher  v. 
Seaboard  Air  Line  Ry.  Co.  (Va.),  683. 

INJURY  TO   REPUTATION. 

See  CARRIERS  OF  PASSENGERS. 

INNOCENT  PURCHASER. 

See  BILLS  OF  LADING. 

INSTRUCTION  TRIPS. 

See  MASTER  AND  SERVANT 

INSTRUCTIONS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CONTRIBUTORY  NEGLIGENCE;  DEATH  BY 
WRONGFUL  ACT;  FIRES  SET  BY  LOCOMOTIVES; 
MASTER  AND  SERVANT;  NEGLIGENCE. 

INTENT. 

See  NEGLIGENCE. 

INTENTIONAL  WRONG. 

See  TRESPASSERS. 

INTERROGATORIES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

INTERSTATE  COMMERCE. 

See  CARRIERS  OF  GOODS. 

Federal  jurisdiction  to  review  state  decision  upholding  seizure,  un- 
der state  laws,  of  intoxicating  liquors  shipped  C.  O.  D.  into  that 
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state   from   another   state.     Am.   Express   Co.,   etc.   v.   State  of 
Iowa  (U.  S.),  268. 
Intoxicating  liquors  shipped  C.  O.  D.  from  one  state  into  another 
not  subject  to  seizure  while  in  hands  of  express  company.    Am. 
Express  Co.,  etc.  v.  State  of  Iowa  (U.  S.),  268. 

INTERURBAN  RAILWAYS. 

See  STREET  RAILWAYS. 

INTOXICATING  LIQUORS. 

See   INTERSTATE  COMMERCE. 

ISSUES. 

See  CARRIERS  OF  PASSENGERS. 

JOINDER  OF  CAUSES  OF  ACTION. 

See  INJURIES  TO  PROPERTY. 

JOLTS  AND  JARS. 

See  CARRIERS  OF  PASSENGERS. 

JUDICIAL  NOTICE. 

Historical  facts.     Bosworth  v.  Union  R.  Co.  (R.  I.),  9. 
Mobs,  existence  of  on   certain  date.    Bosworth  v.   Union    R.   Co. 
(R.  I.),  9. 

JURISDICTION. 

See  EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY  ACTS; 
RECEIVERS. 

KNOWLEDGE  OF  DANGER. 

See  MASTER  AND  SERVANT. 

LACHES. 

See  RAILROADS. 

-LAST  CLEAR  CHANCE." 

See  MASTER  AND  SERVANT;  TRESPASSERS. 

LEASES  AND  RUNNING  POWERS. 

See  FIRES  SET  BY  LOCOMOTIVES;  TICKETS  AND 
FARES. 

Penalties  provided  for  on  account  of  refusal  of  transfer,  on  pay- 
ment of  single  fare,  from  one  to  another  of  leased  surface  rail- 
roads, under  New  York  Laws  1892,  pp.  1393,  1406,  c.  676,  §§  78, 
104,  are  not  cumulative,  and  the  bringing  of  an  action  for  one 
penalty  is  a  waiver  of  all  previous  penalties  incurred.  Grifl^  r. 
Interurban  St.  Ry.  Co.  (N.  Y.),  718. 

Railroad  company  liable  to  passengers  injured  on  its  railway  b^  the 
negligence  or  wrong  of  another  company  operating  it.  Chicago 
&  W.  I.  R.  Co.  V.  Newell  (111.),  706. 

Section  104  Laws  of  New  York  1890,  p.  114,  applies  to  surface  street 
railway  lines  leased  by  one  or  more  corporations  to  another, 
and  operated  by  the  lessee,  so  as  to  render  the  lessee  liable, 
where  transfers  are  tendered  and  refused,  for  the  penalties  pro- 
vided for  their  refusal.  Grifl5n  v.  Interurban  St.  Ry.  Co.  (N. 
Y.),  718. 

LEGISLATIVE  AUTHORITY. 

See  INJURIES  TO  PROPERTY. 
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LEX  LOCI. 

See  BILLS  OF  LADING. 

LICENSEES. 

See  STATIONS  AND  DEPOTS;  TRESPASSERS. 

tare  due  from  trainmen.    Sentell  v.  Southern  Ry.  (S.  Car.),  161. 
Care  due  person  allowed  to  ride  gratuitously  in  caboose  of  work 

train.    Pennsylvania  Co.  v.  Coyer  (Ind.),  218. 
Duty  of  trainmen   to   lookout   for.     Sentell   v.   Southern   Ry.    (S. 

Car.),  161. 
Presumption  of  right  to  ride  not  created  by  fact  that  person  is  on 

train.     Pennsylvania  Co.  v.  Coyer  (Ind.),  218. 
Riding  in  caboose  of  work  train,  burden  of  proving  right  to  ride 

and    that   care   was   due   from   company.     Pennsylvania    Co.   v. 

Coyer  (Ind.),  218. 
Waiver  of  rule  prohibiting  employees  of  construction  company  from 

riding  on  work  trains,  what  does,  and  does  not  constitute.    Penn- 
sylvania Co,  V.  Coyer  (Ind.),  218. 

Who  Are  Licensees. 

Passenger  when  he  fell  down  a  stairway  in  the  depot  building, 
after  he  had  alighted  from  train,  was  a  mere  licensee,  to  whom 
the  carrier  did  not  owe  the  duty  of  keeping  the  depot  doors 
closed,  but  only  of  keeping  the  way  free  from  dangers.  Quantz 
V.  Southern  Ry.  Co.  (N.  Car.),  259. 

Person  sitting  on  end  of  cross  tie,  with  his  feet  in  path,  used  for 
many  years  without  objection,  question  for  jury.  Sentell  v. 
Southern  Ry.  (S.  Car,),  161. 

LIENS. 

See  CARRIERS  OF  GOODS. 

One  furnishing  supplies  to  a  railroad  subcontractor  has  no  lien 
therefor  against  the  railroad.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v, 
Henry  &  McNeil  (Ark.),  786. 

One  who  furnishes  material  which  is  used  in  the  construction  of  a 
railroad  has  a  lien  on  the  road  for  the  price  thereof,  regardless 
of  whether  the  material  was  sold  to  the  railroad  or  to  its  con- 
tractors. Ozark  &  C.  Cent.  Ry.  Co.  v.  Moran  B.  &  N.  Mfg.  Co. 
(Ark.),  784. 

LIFE  TABLES. 

See  PERSONAL  INJURIES. 

LIGHTS. 

See  CROSSINGS. 

LIMITING  LIABILITY. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CONNECTING  CARRIERS;  TICKETS  AND  FARES. 

LIQUORS. 

See  INTERSTATE  COMMERCE. 

LIVE  WIRES. 

See  STREET  RAILWAYS. 

LOCATION. 

See  CROSSINGS  OF  RAILROADS. 

LOCOMOTIVES. 

See  EMPLOYERS'  LIABILITY  ACTS. 

LOGGING  RAILROADS. 

See  FELLOW  SERVANTS. 
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LOOKOUTS. 

See  LICENSEES;  STREET  RAILWAYS. 

LOSS  OF  FREIGHT. 

See  CONNECTING  CARRIERS. 

LOSS  OF  GOODS. 

See  CARRIERS  OF  GOODS. 

LOSS  OF  TIME. 

See  CARRIERS  OF  PASSENGERS. 

MALICE. 

See  CARRIERS  OF  PASSENGERS;  INJURIES  TO  PROP- 
ERTY. 

MANDAMUS. 

See  RAIROAD  COMMISSIONS. 

MARRIAGE. 

See  PERSONAL  INJURIES. 

MASTER  AND  SERVANT. 

See  DAMAGES;  EMPLOYERS'  LIABILITY  ACTS;  EVI- 
DENCE; FELLOW  SERVANTS;  NEGLIGENCE;  TRES- 
PASSERS; TRIAL. 

Assumption  of  Risk. 

Brakeman  did  not  assume,  as  matter  of  law,  risk  of  injury  by  be- 
ing struck  by  crossing  gate,  while  running  by  side  of  his 
engine.    Fearns  v.  New  York  Cent.  &  H.  R,  R.  Co.  (Mass.),  814. 

Brakeman  did  not  assume  risk  of  defect  in  blocking  at  switch. 
Pierson  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  332. 

Brakeman  injured  by  reason  of  defective  coupling.  Brinkmeier 
V.  Missouri  Pac.  Ry.  Co.  (Kan.),  349. 

Brakeman  injured  by  structure  near  track.  Fearns  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mass.),  814. 

Car  repairer's  failure  to  observe  rule  requiring  blue  flag  or  light 
to  be  displayed  at  end  of  car  upon  or  about  which  workmen 
are  engaged.     Canadian  Pac.  Ry.  Co.  v,  Elliott  (C.  C.  A.),  621. 

It  could  not  be  charged,  as  matter  of  law,  that  switchman  as- 
sumed risk  from  proximity  of  roof  of  freight  house  to  top  of 
cars  passing  under  it,  in  switch  yard.  Hawley  v,  Chicago,  B. 
&  Q.  Ry.  Co.  (C.  C.  A.),  810. 

Mere  knowledge  of  existence  and  general  location  of  scale  box 
near  track.    Texas  &  Pac.  Ry.  Co.  v.  Swearingen  (U.  S.),  378. 

Obvious  differences  in  foreign  cars,  such  as  location  of  hand  grab.. 
Wood  V.  Northern  Pac.  Ry.  Co.  (Wash.),  365. 

Scale  box  near  track,  excerpts  from  contract  of  employment 
were  inadmissible  to  show  knowledge  of  proximity  and  assump- 
tion of  risk.    Texas  &  Pac.  Ry.  Co.  v,  Swearingen  (U.  S.),  378. 

Section  man  struck  by  waste  matter  thrown  from  engine  by  fire- 
man.    Swartz  V.  Great  Northern  Ry.  Co.  (Minn.),  790. 
Brutal   conduct   of  watchmen   in   searching  house   for  stolen  ties,. 

master  liable  because  it  was  committed  while  acting  within  scope 

of  their  employment.    Lesch  v.  Great  Northern  Ry.  Co.  (Minn.), 

770. 
Care  required  of  master  to  keep  tracks  in  safe  condition,  to  prevent 

injury  to  brakeman.    Culver  v.  South  Haven  &  E.  R.  Co.  (Mich.),^ 

806. 
Care   required  of  railroad   to  prevent   injuries  to  brakeman  from 

proximity  of  structure  erected  for  proper  purpose  at  reasonable 

distances  from  tracks.     Fearns  v.  New  York  Cent  &  H.  R.  R. 

Co.   (Mass.),  814. 
Cleats  for  skids,  sufficiency  of  evidence  of  performance  of  duty  to 
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furnish  material  for  employees  engaged  in  transferring  freight 
through  cars  to  another  car.  Hayes  v.  New  York,  N.  H.  &  R. 
Co.  (Mass.),  369. 

Complaint,  in  action  for  injury  to  section  man,  struck  by  waste 
matter  thrown  out  by  fireman,  stated  a  cause  of  action.  Swartz 
V.  Great  Northern  Ry.  Co.  (Minn.),  790. 

Concurring  negligence  of  fellow  servant  and  vice  principal  rendered 
master  liable  for  injury  to  employee.  Virginia  &  S.  W.  Ry.  Co. 
V.  Bailey  (Va.),  795. 

Concurring  negligence  rendered  master  liable  where  servant  en- 
gaged in  attaching  to  a  cable  logs,  which  were  being  dragged  by 
an  engine,  was  injured  by  negligence  of  engineer  in  starting 
engine,  but  accident  could  have  been  avoided  by  defendant  pro- 
viding signal  for  use  of  engineer.  Conine  v,  Olympia  Logging 
Co.  (Wash.),  387. 

Contributory  Negligence. 

Brakeman  was  not  guilty  of,  as  matter  of  law,  in  running  into 
crossing  gate,  which  was  out  of  repair  and  projected  into  his 
line  of  travel  as  he  was  running  alongside  of  an  engine,  in  the 
evening,  in  line  of  his  duty.  Fearns  v.  New  York  Cent.  &  H. 
R.  R.  Co.   (Mass.),  814. 

Choosing  less  safe  method  of  working.  Brinkmeier  v.  Missouri 
Pac.  Ry.  Co.  (Kan.),  349. 

Custom  or  usage  as  to  method  of  rendering  service  admissible 
in  evidence  when  determining  whether  employee  was  negligent 
when  acting  in  an  emergency.  Pierson  v,  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  332. 

Foot  used  by  brakeman  to  control  drawbar  while  coupling,  ques- 
tion for  jury.    Brinkmeier  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  349. 

Question  for  jury  where  brakeman  was  injured  by  reason  of  de- 
fective blocking  at  switch.  Pierson  z/.  Chicago  &  N.  W.  Ry. 
Co.   (Iowa),  332. 

Question  for  jury  where  switchman  was  knocked  from  top  of 
car  in  switch  yard  by  roof  ot  freight  house.  Hawley  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.  (C.  C.  A.),  810. 

Section  hand's  own  negligence  was  the  proximate  cause  of  his 
injury,  where  his  foot  was  caught  between  a  loose  tie,  lying 
near  track,  and  car  wheel,  while  he  was  assisting  his  foreman 
in  distributing  ties  along  track  from  a  push  car.  Fielding  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.),  769. 

Use  of  coupling  with  knowledge  of  defect.  Brinkmeier  v.  Mis- 
souri Pac.  Ry.  Co.  (Kan.),  349. 

Where  brakeman  went  on  trip  to  learn  his  duties,  and  was  di- 
rected to  follow  the  methods  pursued  by  the  rest  of  the  crew,, 
evidence  was  admissible  to  show  that  on  such  instruction  trip; 
another  brakeman  went  between  moving  cars  to  uncouple  them.! 
Pierson  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  332. 
Duty  to  inspect  foreign  cars,  but  not  bound  to  warn  employees  of 

obvious   differences    in    construction.     Woods  v.    Northern    Pac^ 

Ry.  Co.   (Wash.),  365. 

Evidence. 

Customary  violation  of  rule  requiring  cars  undergoing  repairs  to- 
be  protected  by  lights  or  flags  could  not  be  shown  by  testimony 
of  witness,  who  had  only  worked  under  a  different  rule.  Ca- 
nadian Pac.  Ry.  Co.  v.  Elliott  (C.  C.  A.),  621. 

Custom  or  usage  as  to  method  of  rendering  service  admissible 
when  determining  whether  employee  was  negligent  when  act- 
ing in  emergency.  Pierson  v.  Chicago  &  N.  W.  Ry,  Co.  (Iowa),. 
332. 

Excerpts  from  contract  of  employment  were  inadmissible  to- 
show  knowledge  of  proximity  of  scale  box  to  track  and  as- 
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sumption  of  risk.     Texas  &  Pac.   Ry.  Co.  v,  Swcaringen  (U. 
S.),  378. 
Expert  testimony  was  not  admissible  to  show  cause  of  derail- 
ment of  train  running  around  curve,  where  rails  were  spread, 
which  resulted  in  injury  to  street  car  conductor,  as  it  was  a 
question  for  the  jury.     Schutz  t/.  Union  Ry.  Co.  of  New  York 
City  (N.  Y.),  777. 
In  action  for  injuries  to  fireman,  refusal  to  permit  defendant  to 
prove   that  it   was  not  the   duty   of  a  conductor  to   give  his 
brakeman  any  detailed  instructions  to  go  to  the  end  of  cars  to 
which  a  coupling  was  to  be  made  was  cured  by  a  certain  instruc- 
tion.    Virginia  &  S.  W.  Ry.  Co.  v,  Bailey   (Va.),  795. 
Question  asked  of  witness  as  to  whether  it  would  not  be  the 
duty  of  the  conductor  "to  know  the  exact  spot  at  which  the 
cars  had  been  left  to  which  he  was  going  back  to  couple"  was 
properly  disallowed,  in  action  for  injury  to  fireman,  where  neg- 
ligence of  conductor  in  permitting  engine  to  approach  cars  to 
which  it  was  to  be  coupled  at  a  rate  of  dangerous  speed.     Vir- 
ginia &  S.  W.  Ry.  Co.  V.  Bailey  (Va.),  795. 
In  action  for  injuries  to  fireman,  thrown  from  his  car  by  impact 
in   coupling  cars,  evidence  was  sufficient  to  sustain  verdict  for 
plaintiff.    Virpnia  &  S.  W.  Ry.  Co.  v.  Bailey  (Va.),  795. 
In  action  for  injury  to  fireman,  thrown  from  car  by  impact  in  coup- 
ling cars,   instruction   that,   if  the   accident  was   due   to   certain 
causes,  plaintiff  could  not  recover,  was  properly  refused,  as  pred- 
icated on  concurring  negligence  of  conductor,  a  vice  principal, 
and  that  of  brakeman,  a  fellow  servant.     Virginia  &  S.  W.  Ry. 
Co.  V.  Bailey  (Va.),  795. 
**Last  clear  chance"  doctrine  was  not  applicable  where  brakeman 
was  killed  by  reason  of  another  train  runnin^f  into  a  switch  and 
against  the  train  which  he  had  entered,  in  violation  of  his  duty 
and  after  he  had  negligently  failed  to  lock  the  switch.     Holland 
V.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  787. 
Master  liable  for  torts  of  servants  committed  within  scope  of  em- 
ployment, whether  they  be  negligently  or  willfully  done.    Lesch 
V.  Great  Northern  Ry.  Co.  (Minn.),  770. 
Necessity  of  designating  negligent  employee,  in  action  for  injury 
to  another  employee.     Atchison,  etc.,  Ry.  Co.  v,  Davis   (Kan.), 
354. 
Negligence  in  running  train  against  section  hand,  insufficiency  of 

evidence.     Helm  v.  Missouri  Pac.  Ry.  Co.   (Mo.),  324. 
Negligence,  sufficiency  of  complaint  in  action  for  injury  to  section 
man,  caused  by  fireman  throwing  out  waste  matter.     Swartz  v. 
Great  Northern  Ry.  Co.  (Minn.),  790. 
Negligence  was  a  question  for  jury  where  brakeman  was  injured 
by  reason  of  defective  foot  guards  at  switch.    Pierson  v,  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  332. 
Notice  to  company  of  structural  defect  in  coupling  will  be  inferred. 

Brinkmeier  v,  Missouri  Pac.  Ry.  Co.  (Kan.),  349. 
Not  liable  on  account  of  failure  to  use  cleats  on  skids  where  suffi- 
cient material  for  them  was  furnished.     Hayes  v.  New  York,  N. 
&  H.  R.  Co.  (Mass.),  369. 
Presumption  that  section  hand  will  avoid  being  struck  by  train. 

Helm  V,  Missouri  Pac.  Ry.  Co.  (Mo.),  324. 
Rule,  insufficiency  of  evidence  to  show  implied  abrogation  by  fre- 
quent violation.     Canadian  Pac.  Ry.  Co.  v.  Elliott  (C.  C.  A.),  621. 
Safe  place  to  work,  duty  not  performed  with  respect  to  locating 
scale   box   near   track.     Texas   &   Pac.   Ry.    Co.  v,    Swearingen 
(U.   S.),  378. 
Speed  of  train  by  which  section  hand  was  struck,  insufficiency  of 

evidence.     Helm  v,  Missouri  Pac.  Ry.  Co.  (Mo.),  324. 
Speed  of  train  was  not  negligence  with  respect  to  section  hand 

struck  by  it.    Helm  v,  Missouri  Pac.  Ry.  Co.  (Mo.),  324. 
Where  declaration,  in  action  for  injury  to  brakeman,  complains  only 
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of  defect  in  track,  charge  is  erroneous  in  authorizing  recovery 
for  defect  in  coupler.  Culver  v.  South  Haven  &  E.  R.  Co. 
(Mich.),  806. 

MATERIALMEN. 

See  LIENS. 

MATERIALS  PROPERLY  FURNISHED. 

Sec  MASTER  AND  SERVANT. 

MEASURE  OF  DAMAGES. 

See  PERSONAL  INJURIES. 

MEDICAL  TESTIMONY. 

See  PERSONAL  INJURIES. 

MENTAL  DISABILITY. 

See  CARRIERS  OF  PASSENGERS. 

MENTAL  SUFFERING. 

See  CARRIERS  OF  PASSENGERS;  PERSONAL  INJURIES. 

MERCHANTS. 

See  RAILROADS  IN  STREETS. 

MERGER. 

See  EMINENT  DOMAIN. 

MILITARY  ROADS. 

See  EMINENT  DOMAIN. 

MINORS. 

See  CARRIERS  OF  PASSENGERS. 

MISCARRIAGE. 

See  CARRIERS  OF  PASSENGERS. 

MISDIRECTING. 

See  CARRIERS  OF  PASSENGERS. 

MISJOINDER  OF  CAUSES  OF  ACTION. 

See  INJURIES  TO  PROPERTY. 

MISREPRESENTATIONS  AS  TO  FREIGHT  RATES. 

See  CARRIERS  OF  GOODS. 

MISTAKE  IN  PUNCHING  TICKET. 

See  CARRIERS  OF  PASSENGERS. 

MISTAKES. 

See  CONNECTING  CARRIERS. 

MOBS. 

See  CARRIERS  OF  PASSENGERS;  JUDICIAL  NOTICE. 

MONEY. 

See  CARRIERS  OF  GOODS. 

MORAL  CHARACTER. 

See  CARRIERS  OF  GOODS. 

MORTALITY  TABLES. 

See  PERSONAL  INJURIES. 
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MORTIFICATION. 

See  CARRIERS  OF  PASSENGERS. 

MOTORMEN. 

See  STREET  RAILWAYS. 

MOVING  CARS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CONTRIBUTORY  NEGLIGENCE; 
FIRES  SET  BY  LOCOMOTIVES;  FRIGHTENING 
TEAMS;  LEASES  AND  RUNNING  POWERS;  LICEN- 
SEES; MASTER  AND  SERVANT;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS;  TRESPASSERS;  WATER  AND 
WATERCOURSES. 

Carelessly  and  negligently  synonymous  terms.  Southern  Ry.  Co. 
V.  Honne  (Ga.),  427. 

Complaint,  in  alleging  character  of  defendant's  fault,  was  indefinite 
because  of  conflicting  theories  presented.  Rideout  v,  Winnebago 
Traction  Co.  (Wis.),  416. 

Conflicting  theories,  error  to  render  judgment  on  verdict  in  favor 
of  plaintiff  upon  the  ground  of  gross  negligence  and  ordinary 
negligence  as  well.  Rideout  v.  Winnebago  Traction  Co.  (Wis.), 
416. 

Conflicting  theories  of  complaint,  duty  of  trial  court.  Rideout  v, 
Winnebago  Traction.  Co.  (Wis.),  416. 

Contribution  among  wrongdoers,  terminal  company  negligent  to 
one  of  its  employees,  in  not  inspecting  car  delivered  by  railroad 
company,  could  not  enforce  contribution  from  railroad  because  of 
latter's  like  neglect  of  duty.  Union  Stock  Yards  Co.  v,  Chicago, 
etc.,  R.  Co.  (U.  S.),  200. 

Direction  of  verdict,  when  not  proper.  Illinois  Cent  R.  Co.  v. 
Smith  (Miss.),  293. 

Error  to  instruct  as  to  what  constitutes.  Augusta  Ry.  &  Electric 
Co.  V.  Smith  (Ga.),  16. 

Gross  negligence  does  not  include  ordinary  negligence.  Rideout 
V.  Winnebago  Traction  Co.  (Wis.),  416. 

Gross  negligence,  meaning  of  term.  Rideout  v.  Winnebago  Trac- 
tion Co.  (Wis.),  416. 

Gross  negligence,  term  involves  actual  or  constructive  intent.  Ride- 
out V.  Wmnebago  Traction  Co.  (Wis.),  416. 

Necessity  of  designating  negligent  employee.  Atchison,  etc.,  Ry. 
Co.  V.  Davis  (Kan.),  354. 

Negligence  and  willfulness  not  s3monymous  terms.  Rideout  v, 
Winnebago  Traction  Co.  (Wis.),  416. 

Not  bound  to  anticipate  negligence  in  another.  Atlanta  &  W.  P. 
R.  Co.  V.  Lovelace  (Ga.),  150. 

Pleading.     Chicago,  R.  I.  &  P.  Ry.  Co.  v.  O'Donnell  (Neb,),  135. 

NEGOTIABILITY. 

See  BILLS  OF  LADING. 

NEGROES. 

See  CARRIERS  OF  PASSENGERS. 

NEW  CAUSE  OF  ACTION. 

See  FIRES  SET  BY  LOCOMOTIVES. 

NOISE. 

See  INJURIES  TO  PROPERTY. 
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NONASSIGNABLE  DUTIES. 

See  MASTER  AND  SERVANT. 

NOTICE. 

See  CARRIERS  OF  PASSENGERS. 

NOTICE  OF  CLAIM. 

See  PERSONAL  INJURIES. 

NOTICE  OF  DANGER. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

NOTICE  OP  DEFECTS. 

See  MASTER  AND  SERVANT. 

NOTICE  TO  CARRIER. 

See  CARRIERS  OF  GOODS. 

NUISANCES. 

See  INJURIES  TO  PROPERTY;  STREET  RAILWAYS. 

OBLIGATIONS  OF  CONSTITUENT  CORPORATIONS. 

See  RAILROADS. 

OBSTRUCTIONS. 

Sec  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

OBVIOUS  DANGERS. 

See  MASTER  AND  SERVANT. 

OPERATION  OF  RAILROADS. 

See  INJURIES  TO  PROPERTY;  STREET  RAILWAYS. 

ORDINANCES. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  INJURIES 
TO  PROPERTY;  RAILROADS  IN  STREETS. 

ORIGIN. 

See  FIRES  SET  BY  LOCOMOTIVES. 

ORIGINAL  JURISDICTION. 

See  EMINENT  DOMAIN. 

OTHER  FIRES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

OVERFLOWS. 

See  WATER  AND  WATERCOURSES. 

OVERHEAD  STRUCTURES: 

Sec  MASTER  AND  SERVANT 

OVERLAPPING  AT  CURVE. 

See  CARRIERS  OF  PASSENGERS. 

OWNERSHIP. 

See  CARRIERS  OF  GOODS. 

PACKAGES  TAMPERED  WITH. 

See  CARRIERS  OF  GOODS. 

PAPERS. 

See  BAGGAGE. 
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PAROL  EVIDENCE. 

See  STATIONS  AND  DEPOTS;  TICKETS  AND  FARES. 

PARTIAL  LOSS. 

See  CARRIERS  OF  LIVE  STOCK. 

PARTICIPATION  IN  WRONG. 

See  CARRIERS  OF  PASSENGERS. 

PARTIES. 

See  CORPORATIONS. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS;  STATIONS  AND  DE- 
POTS. 

PASSING  CARS. 

Sec  CARRIERS  OF  PASSENGERS. 

PASSING  OF  TITLE. 

See  CARRIERS  OF  GOODS. 

PATHS. 

See  LICENSEES. 

PAYING  FARE. 

See  CARRIERS  OF  PASSENGERS. 

PECUNIARY  LOSS. 

See  DEATH  BY  WRONGFUL  ACT. 

PEDESTRIANS. 

Sec  STREET  RAILWAYS. 

PENAL  STATUTES. 

See  CARRIERS  OF  GOODS;  EMPLOYERS'  LIABILITY 
ACTS;  LEASES  AND  RUNNING  POWERS. 

PERISHABLE  FREIGHT. 

See  CARRIERS  OF  GOODS. 

PERMANENT  INJURIES. 

See  INJURIES  TO  PROPERTY. 

PERSONAL  INJURIES. 

See    CARRIERS    OF    PASSENGERS;    CROSSINGS;    EVI- 
DENCE; LICENSEES;  MASTER  AND  SERVANT;  TRES- 
PASSERS; TRIAL. 
Damages. 

Future  suffering  must  be  reasonably  certain  to  be  the  result  of 
injuries.     Chicago  &  M.  Electric  Ry.  Co.  v.  Ullrich  (111.),  405. 

Measure  of  damages  always  a  question  for  jury.  Powell  v.  Ne- 
vada, C.  &  O.  Ry.  (Nev.),  168. 

Mental  anguish  apart  from  physical  suffering,  measure  of  dam- 
ages always  a  question  for  jury.  Powell  v,  Nevada,  C.  &  O. 
Ry.  (Nev.),  168. 

Verdict  for  $6,000  not  excessive  for  impairment  of  mind  and 
other  injuries.    Powell  v,  Nevada,  C.  &  O.  Ry.  (Nev.),  168. 

Evidence. 

Life  tables  admissible  where  injuries  were  claimed  to  be  perma- 
nent.   Vir^nia  &  S.  W.  Ry,  Co.  v.  Bailey  (Va.),  795. 

Medical  testimony,  based  on  hypothetical  question,  that  certain 
injury  was  caused  of  disease.  Redmon  v.  Metropolitan  St  Ry. 
Co.  (Mo.),  248. 
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PERSONAL  INJURIES— Continued. 

Res  gestae,  statements  by  injured  person  to  physician,  made  some- 
time after  accident,  as  to  cause  of  injury,  were  not.  Shade's 
Adm'r  v.  Covington-Cincinnati  E.  R.  &  T.  i  B.  Co.  (Ky.),  183. 

Marriap^e,  necessity  of  proving  validity,  in  action  by  husband  for 
injuries  to  wife.  Tozier  v,  Haverhill  &  A.  St.  Ry.  Co.  (Mass.), 
238. 

Notice  of  claim,  company  not  estopped  to  deny  waiver  of  other 
notice  than  that  served  upon  its  claim  agent,  by  the  correspond- 
ence of  the  latter.  Smith  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.), 
180. 

Notice  of  claim,  service  on  railroad  claim  agent  insufficient,  under 
Wis.  Rev.  St.  1898,  §  4222,  subd,  5.  Smith  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Wis.),  180. 

Where  the  evidence  was  conclusive  that  at  the  time  of  trial  plain- 
tiflF  had  not  recovered  from  her  injuries,  it  was  proper  to  instruct 
on  future  suffering.  Chicago  &  M.  Electric  Ry.  Co.  v.  Ullrich 
(111.),  405. 

PHYSICAL  DISABILITY. 

See  CARRIERS  OF  PASSENGERS. 

PLACE  OF  ENTRY. 

See  STOCK,  INJURIES  TO. 

PLATFORMS. 

See  STATIONS  AND  DEPOTS. 

PLEADING. 

See  FIRES  SET  BY  LOCOMOTIVES;  NEGLIGENCE; 
STOCK,  INJURIES  TO. 

PLEADING  AND  PROOF. 

See  MASTER  AND  SERVANT. 

POLICEMAN. 

See  TRESPASSERS. 

POSTED  RATES. 

See  CARRIERS  OF  GOODS. 

POST  ROADS. 

See  EMINENT  DOMAIN. 

PRELIMINARY  INJUNCTIONS. 

See  RAILROADS. 

PREPARED  STATEMENTS. 

See  TRIAL. 

PRESUMPTION  OF  DUE  CARE  BY  DECEASED. 

See  CROSSINGS. 

PRESUMPTION  OF  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  STOCK,  INJURIES  TO; 
TRESPASSERS. 

PRESUMPTION  OF  OWNERSHIP. 

See  CARRIERS  OF  GOODS. 

PRESUMPTIONS. 

See  CONTRIBUTORY  NEGLIGENCE;  LICENSEES;  MAS- 
TER AND  SERVANT;  STREET  RAILWAYS;  TICKETS 
AND  FARES. 
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PRINTED  CONDITIONS. 

See  CONNECTING  CARRIERS;  TICKETS  AND  FARES. 

PRIVATE  RAILRbADS. 

See  FELLOW  SERVANTS. 

PROCLAMATIONS. 

See  CARRIERS  OF  PASSENGERS 

PROFITS. 

See  BAGGAGE. 

PROPERTY  RIGHTS. 

See  INJURIES  TO  PROPERTY. 

FR08PSCTIVB  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

PROTECTION  OF^PASSSNGBRS. 

See  CARRIERS  OF  PASSENGERS. 

PROVINCE  OF  COURTS. 

See  RAILROAD  COMMISSIONS. 

PROXIMATE  CAUSE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS;  CONTRIBUTORY  NEGLIGENCE;  STREET  RAIL- 
WAYS. 

PROXIMITY  OF  CARS. 

See  CARRIERS  OF  PASSENGERS. 

PUBLIC  INTEREST. 

See  EMINENT  DOMAIN. 

PUBLIC  USE. 

Sec  EMINENT  DOMAIN. 

PUNCHING  TICKETS. 

Sec  CARRIERS  OF  PASSENGERS. 

PUNITIVE  DAMAGES. 

See  CARRIERS  OF  PASSENGERS. 

PURCHASERS. 

Sec  RECEIVERS. 

RAILROAD  COMMISSIONS. 

See  CARRIERS  OF  GOODS. 

Rates,  when  mandamus  will  be  issued  to  enforce  as  not  unreasona- 
ble.   State  ex  rel.  Ellis  v,  Atlantic  Coast  Line  R.  Co.  (Fla.),  286. 

Reasonableness  of  specific  rate,  when  mandamus  will  be  issued  to 
enforce  rate  as  not  being  such  a  one  as  to  deprive  carrier  of 
property  without  due  process  of  law.  State  ex  rel.  Ellis  v,  At- 
lantic Coast  Line  R.  Cfo.  (Fla.),  286. 

When  specified  rate  is  fixed  by  commission,  courts  are  not  con- 
cerned whether  such  rate  may  be  unnecessary  or  merely  specu- 
lative. State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.  (Fla.)» 
286. 

RAILROAD  POLICB. 

See  TRESPASSERS. 
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KAILROADS. 

Sec  CORPORATIONS;  EMINENT  DOMAIN;  INJURIES  TO 
PROPERTY;  LEASES  AND  RUNNING  POWERS;  LIENS. 

Application  of  N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  conferring 
authority  on  the  Seaboard  Air  Line  Ry.  Co.  to  consolidate  with 
any  railroad  or  transportation  company  in  the  United  States. 
Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  656. 

Consolidation,  assumption  of  obligations  of  each  constituent  cor- 
poration, whether  arising  ex  contractu  or  ex  delicto.  Kansas 
City-Lea venworth  R.  Co.  v.  Langley  (Kan.),  433. 

Consolidation  under  N.  Car.  Priv.  Laws  1001,  p.  463,  c.  168,  author- 
izing payment  of  value  of  dissenting  stock,  stockholder  not  en- 
titled to  rely  on  inhibition  of  the  federal  constitution  as  to  the 
impairment  of  the  obligation  of  a  contract  to  defeat  a  consum- 
mated consolidation  under  the  act,  since  such  an  acquisition  of 
dissenting  stock  is  an  exercise  of  the  right  of  eminent  domain. 
Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  656. 

Consolidation  under  N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  pro- 
viding for  assessing  and  paying  value  of  dissenting  stock,  dissent- 
ing stockholder,  who  had  been  guilty  of  laches  in  pursuing  her 
equitable  right  to  appeal  to  the  courts,  was  fully  protected. 
Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  656. 

Laches  of  dissenting  stockholder  prevented  her  from  invoking 
power  of  court  to  declare  consolidation  under  N.  Car.  Priv.  Laws 
1901,  p.  463,  c.  168,  providing  for  assessing  and  paying  value  of 
dissenting  stock,  invalid.  Spencer  v.  Seaboard  Air  Line  Ry.  Co. 
(N.   Car.),  656. 

N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  empowering  certain  railroads 
to  consolidate,  imposes  no  duty  or  obligation  on  such  companies 
or  their  stockholders.  Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N. 
Car.),  656. 

That  a  company,  in  relocating  its  road,  proposed  to  occupy  a  public 
road,  close  crossings,  and  substitute  others,  did  not  warrant  the 
granting  of  a  preliminary  injunction.  Baldwin  Tp.  v.  Baltimore 
&  O.  R.  Co.  (Fa.),  134. 

KAILROADS  IN  STREETS. 

See  ACCIDENTS  ON  TRACKS;  STREET  RAILWAYS. 

Abutting  owner  could  recover  for  obstruction  of  ingress  and 
egress  caused  by  erection  of  railroad  viaduct  in  street  Camden 
Interstate  Ry.  Co.  r.  Smiley  (Ky.),  94. 

Depreciation  in  value  of  business  property  from  obstruction  of 
street  affording  access  to  it,  caused  by  railway  embankment, 
recoverable.    Harrington  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  97. 

Effect  of  occupation  of  private  property,  prior  to  assessment  and 
payment  of  damages,  and  subsequent  default  of  railroad  com- 
pany, where  company  acted  under  agreement  with  city,  author- 
ized by  act  of  1895  of  Connecticut,  providing  for  the  abolition 
of  grade  crossings.  Vincent  Bros,  v.  New  York,  etc.,  R.  Co. 
(Conn.),   587. 

Elements  of  damages  for  temporary  occupation  of  street  in  pros- 
ecuting work,  whe^e  a  railroad  is  acting  under  acts  of  1895  of 
Connecticut  and  an  agreement  with  city,  in  the  abolition  of 
grade  crossings.  Vincent  Bros,  v.  New  York,  etc.,  R.  Co. 
(Conn.),  687. 

Excessive  verdict  for  obstruction  of  ingress  and  egress,  occa*- 
sioned  by  erection  of  railroad  viaduct  in  street.  Camden  Inter- 
state Ry.  Co.  V.  Smiley  (Ky.),  94. 

In  action  for  injuries  from  temporary  occupation  of  street  by 
railroad  engaged  in  abolishing  grade  crossings,  it  was  error 
to  allow  merchant  items  for  extra  help  and  the  extra  price  paid 
for  produce  to  an  amount  exceeding  the  value  of  plaintifFs 
premises.  Vincent  Bros,  v.  New  York,  etc.,  R.  Co.  (Conn.), 
587. 
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Not  error  to  permit  amendment  of  petition,  after  dissolution  of 
injunction,  in  action  for  injuries  to  abutting  property  from  erec- 
tion of  railroad  viaduct  in  street.  Camden  Interstate  Ry.  Co.  v. 
Smiley  (Ky.),  94. 

Ordinance  did  not  show  that  it  did  not  vacate  street  but  only  gave 
the  railroad  the  right  to  use  it.  Harrington  v,  Iowa  Cent  Ry. 
Co.   (Iowa),  97, 

Recovery  for  special  injury  from  obstruction  of  street  by  railway- 
embankment  prevented  by  prior  vacation  of  street  for  railroad 
W purposes.  Harrington  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  97. 
here  a  city,  under  authority  of  Iowa  Code,  §  751,  vacated  a  street 
for  railroad  purposes,  one  whose  property  was  specially  injured 
by  a  railroad  embankment  obstructing  travel  could  not  recover 
of  the  railroad  company.  Harrington  v.  Iowa  Cent.  Ry.  Co. 
(Iowa),  97. 

"RAILROAD  WORK." 

See  EMPLOYERS'  LIABILITY  ACTS. 

RATES. 

See  RAILROAD  COMMISSIONS. 

RATIFICATION  OF  CONTRACT. 

See  CARRIERS  OF  GOODS. 

REAL  ESTATE. 

Sec  INJURIES  TO  PROPERTY. 

REBUTTAL. 

Sec  STOCK,  INJURIES  TO. 

RECEIPTS. 

See  CARRIERS  OF  GOODS. 

RECEIVERS. 

See  CONNECTING. CARRIERS. 

Action  for  death  of  passenger,  killed  while  road  was  operated  by 
receiver,  was  maintainable  against  receiver  after  his  discharge. 
Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.).  842. 

Authority  of  receivers'  general  agent  to  make  special  agreement  to 
forward  a  through  shipment  by  steamer  of  connecting  carrier 
sailing  on  designated  day.  Northern  Pac.  Ry.  Co.  v.  American 
Trading  Co.  (U.  S.),  744. 

Purchaser  at  foreclosure  sale  could  be  sued  in  state  court  in  action 
for  death  of  passenger  killed  while  railroad  was  operated  by  fed- 
eral receiver.    Denver  &  R.  G.  R.  Co.  y.  Gunning  (Colo.),  842. 

Purchaser  at  foreclosure  sale  properly  joined  as  defendant  in  action 
for  death  of  passenger  killed  while  railroad  was  operated  by  re- 
ceiver.   Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  842. 

The  making  of  special  agreement  to  forward  through  shipment  by 
steamer  of  connecting  carrier  sailing  on  designated  day  is  within 
authority  of  receivers  appointed,  in  a  suit  to  foreclose  a  railway 
mortgage,  to  continue  to  carry  on  railroad  business.  Northern 
Pac.  Ry.  Co.  v,  American  Trading  Co.  (U.  S.),  744. 

RECEIVING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

RECKLESSNESS. 

See  TRESPASSERS. 

RECURRENT  INJURIES. 

See  INJURIES  TO  PROPERTY. 
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REFUSAL  TO  GRANT  CLEARANCE. 

See  CONNECTING  CARRIERS. 

RELATION. 

Sec  CARRIERS  OF  PASSENGERS. 

RELOCATION. 

Sec  RAILROADS. 

REMARKS  OF  COUNSEL. 

See  TRIAL. 

REMOVAL  OF  CAUSES. 

See  EMINENT  DOMAIN. 

REPAIRS. 

Sec  CARRIERS  OF  PASSENGERS. 

RES  GESTJS. 

See  CARRIERS  OF  PASSENGERS;  PERSONAL  INJURIEa 

"RESTRAINT"  OF  CIVIL  AUTHORITIES. 

Sec  CONNECTING  CARRIERS. 

REVOCABLE  LICENSE. 

See  SPURS  AND  SIDETRACKS, 

RIDING  IN  CABOOSE. 

Sec  LICENSEES. 

RIDING  IN  DANGEROUS  PLACE. 

See  CARRIERS  OF  PASSENGERS. 

RIDING  ON  PLATFORM. 

See  CARRIERS  OF  PASSENGERS. 

RIDING  ON  RUNNING  BOARD. 

See  CARRIERS  OF  PASSENGERS. 

RIGHT  OF  WAY. 

See  CARRIERS  OF  PASSENGERS;   EMINENT  DOMAIN; 
INJURIES  TO  PROPERTY;  STATIONS  AND  DEPOTS. 

No  rights  were  acquired  by  railroad  in  the  land  outside  of  embank- 
ment of  roadbed,  under  permission  of  owner  to  biiild  road.  Louis- 
ville &  N.  R.  Co.  V,  Smith  (Ala.),  597. 

One  who,  without  any  claim  of  right,  enters  upon  railroad  premises 
or  right  of  way  cannot  justify  his  possession  by  showing  that  his 
occupancy  does  not  interfere  with  the  actual  operation  of  the 
railroad.    Kansas  &  C.  P.  Ry.  Co.  v.  Bums  (Kan.),  132. 

Where  a  contract  between  a  railroad  and  a  landowner  for  convey- 
ance of  land  to  railroad  was  executory  and  within  statute  of  frauds, 
mere  entry  on  the  land  by  railroad,  with  the  consent  of  the  owner, 
and  excavation  of  small  quantity  of  earth,  was  not  sufficient  to 
warrant  specific  performance  at  suit  of  vendee.  Wisconsin  &  M. 
Ry.  Co.  V.  McKenna  (Mich.),  119, 

ROUND  TRIP  TICKETS. 

See  TICKETS  AND  FARES. 

RULE  LIMITING  SPEED. 

See  ACCIDENTS  ON  TRACK. 

RULES. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES;  MASTER 
AND  SERVANT. 
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STATIONS  AND  DEPOTS-  Continued. 

There  was  a  valid  contract  for  the  location  of  a  station  on  land 
adjoining  plaintiff's  land,  and  he  was  entitled  to  damages  for 
abandonment  of  station  as  a  passenger  station.  St.  Louis  &  N. 
A-  R.  Co.  V.  Crandall  (Ark.),  837. 

Where  railroad  contracted  with  landowner  to  erect  station  at  point 
without  corporate  limits,  the  fact  that  it  was  thereafter  required 
by  law  to  erect  a  station  within  corporate  limits  did  not  relieve 
it  from  liability  to  the  landowner  for  moving  the  station.  St. 
Louis  &  N.  A-  R.  Co.  v,  Crandall  (Ark.),  837. 

STATUTE  OF  FRAUDS. 
See  RIGHT  OF  WAY. 

STATUTES. 

See  EMPLOYERS'  LIABILITY  ACTS;  STATIONS  AND  DE- 
POTS. 

STEALING  RIDES. 

See  TRESPASSERS. 

STOCK  AND  STOCKHOLDERS. 

See  EMINENT  DOMAIN;  RAILROADS. 

STOCK,  INJURIES  TO. 

Sec  EVIDENCE;  FENCES. 

Liability  for  killing  fixed  by  place  of  entry  through  track  fence. 

Chicago,  B.  &  Q.  R.  Co.  v.  Sevcek  (Neb.),  185. 
Negligence,  sufficiency  of  petition.     Central  of  Georgia  Ry.  Co.  v. 

Bagley   (Ga.),  172. 
Peremptory  charge  for  defendant  was  warranted  by  circumstantial 

evidence  and  testimony  of  engineer,  where  neither  plaintiff  nor 

any  of  his  witnesses  saw  accident.     Alabama  &  V.   R.   Co.  v. 

Boyles  (Miss.),  431. 
Presumption  of  negligence  from  accident  rebutted.    Western  &  A. 

R.  Co.  V.  Clark  (Ga.),  440. 
Presumption   of  negligence   from  accident  was  not   rebutted,  and 

verdict  for  plaintiff  was  warranted  by  the  evidence.     Central  of 

Georgia  Ry.  Co.  v,  McWhorter  (Ga.),  470. 
Railroad  was  not  excused  from  fencing  at  place  of  accident,  and 

was  liable  for  killing  plaintiff's  stock.     Chicago,  B.  &  Q.  R.  Co. 

V.  Sevcek  (Neb.),  186. 

STOCK  SOLD  FOR  DECLARED  VALUE. 

See  CARRIERS  OF  LIVE  STOCK. 

STOP,  LOOK  AND  LISTEN. 
See  CROSSINGS. 

STOPPAGE  IN  TRANSITU. 

See  BILLS  OF  LADING. 

STOPPING  CARS. 

Sec  CARRIERS  OF  PASSENGERS. 

STOPPING  PLACES. 

See  STATIONS  AND  DEPOTS. 

STRANGERS. 

See  CARRIERS  OF  PASSENGERS. 

STREET  RAILWAYS. 

See    ABUTTERS;    CARRIERS    OF    PASSENGERS;    CHIL- 
DREN; TICKETS  AND  FARES. 

Additional  servitude,  interurban  electric  railway,  carrying  passen- 
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gers'  baggage,  light  express  matter,  and  mail  is  not,  so  as  to 
entitle  abutting  owners  to  compensation.  Mordhurst  v.  Ft. 
Wayne  &  S.  W.  Traction  Co.  (Ind.),  122. 

Additional  servitude,  railway  was  not,  nor  did  its  construction  and 
operation  entitle  abutting  owners  to  maintain  ejectment.  Budd 
V.  Camden  Horse  R.  Co.  (N.  J.),  116. 

Additional  servitude,  street  railway  was  not,  although,  in  original 
laying  out  of  street,  mere  easement,  and  not  the  fee,  was  taken. 
Hester  v.  Durham  Traction  Co.  (N.  Car.),  830. 

Additional  servitude,  street  railway  was  not,  and  abutting  owners 
not  entitled  to  compensation.  Mordhurst  v.  Ft.  Wayne  &  S. 
W.  Traction  Co.  (Ind.),  122. 

Collision  between  car  and  other  vehicle,  proximate  cause  where 
failure  to  maintain  lookout  and  contributory  negligence.  Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Brantley  (Ala.),  191. 

Contributory  Negligence. 

Girl  was  not  guilty  of,  as  matter  of  law,  in  attempting  to  alight 
to  hold  her  horse,  which  was  frightened  by  street  car.  McVean 
V,  Detroit  United  Ry.   (Mich.),  464. 

Degree  of  care  required  to  prevent  live  electric  wires  from  injuring 
pedestrians.     Metropolitan  St.  Ry.  Co.  v.  Gilbert  (Kan.;,  428. 

Duty  of  motorman  upon  seeing  that  a  horse  drawing  a  vehicle  is 
frightened.     McVean  v,  Detroit  United  Ry.  (Mich.),  464. 

Electric  railway  company  liable  for  special  ^injuries  to  abutting 
property  caused  by  negligence  in  construction  or  operation  of 
road.     Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co.  (Ind.),  122. 

Facts  were  insufficient  to  show  that  abutter's  right  of  egress  and 
ingress  was  damaged  by  curve  constructed  to  transfer  cars  from 
one  track  to  another.  Hester  v,  Durham  Traction  Co.  (N.  Car.), 
830. 

Mere  anticipation  of  breach  of  company's  contract  with  city,  and 
of  consequent  injuries  to  abutting  property,  did  not  entitle  abutter 
to  enjoin  construction  of  railway.  Mordhurst  v.  Ft.  Wayne  & 
S.  W.  Traction  Co.  (Ind.),  122. 

Presumption  that  company  would  perform  its  contract  with  city 
sufficient  to  prevail  against  mere  allegation  to  the  contrary  in 
complaint,  in  action  to  enjoin  construction  of  railway.  Mord- 
hurst V.  Ft.  Wayne  &  S.  W.  Traction  Co.   (Ind.),  122. 

The  carriage  of  light  express  matter,  passengers'  baggage,  and  mail 
matter  upon  street  cars  does  not  constitute  a  ground  of  complaint 
on  part  of  abutting  lot  owners.  Mordhurst  v.  Ft.  Wayne  &  S. 
W.  Traction  Co.  (Ind.),  122. 

STREETS  AND  HIGHWAYS. 

See  ABUTTERS;  EMINENT  DOMAIN;  RAILROADS  IN 
STREETS. 

Title  to  land  upon  vacation  of  street.  Harrington  v,  Iowa  Cent. 
Ry.  Co.  (Iowa),  97. 

STRIKES. 

See  CARRIERS  OF  PASSENGERS;  JUDICIAL  NOTICE. 

STRUCTURES  NEAR  TRACK. 

See  MASTER  AND  SERVANT. 

SUBCONTRACTORS. 

See  LIENS. 

SUBSEQUENT  CONSEQUENCES. 

See  CARRIERS  OF  PASSENGERS. 

SUBSEQUENT  PURCHASERS. 

See  INJURIES  TO  PROPERTY. 
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SUPPLIES. 

See  LIENS. 

SWITCHES. 

See  MASTER  AND  SERVANT;  STREET  RAILWAYS. 

SYNONYMOUS  TERMS. 

See  NEGLIGENCE. 

TAXATION. 

Bridge  approach,  consisting  of  elevated  tracks,  embankment  and  via- 
duct, constructed  on  land  purchased  by  railroad  for  right  of  way,. 
constituted  railroad  track,  under  Illinois  statute.  People  ex  reL 
Roche  V,  Illinois  Cent.  R.  Co.  (111.),  825. 

TAX  LISTS. 

See  EMINENT  DOMAIN. 

TEARING  DOWN  PROPERTY. 

See  INJURIES  TO  PROPERTY. 

TELEGRAPHS  AND  TELEPHONES. 

See  EMINENT  DOMAIN. 

TEMPORARY  OCCUPATION.     • 

See  RAILROADS  IN  STREETS. 

TERMINAL  FACILITIES. 

See  INJURIES  TO  PROPERTY. 

TERMINAL  YARDS. 

See  INJURIES  TO  PROPERTY. 

TERMINATION  OF  LIABILITY. 

See  CARRIERS  OF  PASSENGERS. 

TICKET  AGENTS. 

See  CARRIERS  OF  PASSENGERS. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS;  LEASES  AND  RUN- 
NING POWERS. 

Connecting  carrier's  responsibility  where  sale  of  coupon  ticket  for 
transportation  over  own  and  connecting  lines.  Pennsylvania  Co. 
V.  Loftis  (Ohio),  850. 

Duty  of  passengers  to  fead  printed  conditions.  Dagnall  v.  South- 
ern Ry.  Co.  (S.  Car.),  59. 

Evidence  as  to  passenger's  knowledge  of  printed  conditions  on 
ticket  and  proper  construction  of  contract  of  carriage  was  prop- 
erly excluded,  in  action  for  ejection  of  passenger.  Dagnall  v. 
Southern  Ry.  Co.  (S.  Car.),  59. 

Lessee  of  street  railway  bound,  under  section  104,  c.  676,  p.  1406, 
Laws  1892  of  New  York,  to  carry  any  passenger  desiring  to 
make  one  continuous  trip  to  any  portion  of  any  railroad  em- 
braced within  lease  for  a  single  fare.  O'Reilly  v,  Brooklyn 
Heights  R.  Co.  (N.  Y.),  716. 

Parol  evidence  competent  to  prove,  aside  from  ticket  sold,  contract 
between  carrier  and  passenger.  Pennsylvania  Co.  v.  Loftis 
(Ohio),  850. 

Presumption  that  carrier,  selling  coupon  ticket  good  over  its  own 
and  connecting  lines,  acted  as  agent  of  connecting  carriers  with 
respect  to  coupons  good  over  connecting  lines.  Pennsylvania 
Co.  V.  Loftis  (Ohio),  850. 

Round-trip  ticket,  containing  provisions  that  it  shall  be  used  only 
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by  the  original  holder  whose  signature  it  bears,  but  in  fact  not 
signed  by  anyone,  which  is  sold  with  the  express  understandings 
that  it  shall  be  used  b^  A.  in  going  to,  and  by  B.  in  returning 
from,  the  place  of  destination,  is  not  void  when  presented  by  B. 
upon  such  return  passage,  after  having  been  used  by  A.  for  the 
first  part  of  the  journey,  Jevons  v.  Union  Pac.  R.  Co.  (Kan.), 
679. 
Where  passenger's  attention  was  not  called  to  limitations  on  ticket, 
he  is  entitled  to  ride  on  ticket,  for  which  he  paid  full  fare,  at  any 
time.     Dagnall  v.  Southern  Ry.  Co.  (S.  Car.),  59. 

TIME. 

See  CARRIERS  OF  PASSENGERS. 

TIME  LIMIT. 

See  TICKETS  AND  FARES. 

TIME-SERVICE  SYSTEM. 

See  DAMAGES. 

TIME  TABLE. 

See  CARRIERS  OF  PASSENGERS. 

TITLE. 

See  CARRIERS  OF  GOODS. 

TORTS  OF  SERVANTS. 

See  MASTER  AND  SERVANT. 

TRACKS. 

See  LICENSEES;  MASTER  AND  SERVANT;  TAXATION. 

TRAFFIC. 

See  INJURIES  TO  PROPERTY. 

TRAINS. 

See  INJURIES  TO  PROPERTY;  LICENSEES. 

TRANSFER. 

See  BILLS  OF  LADING;  TICKETS  AND  FARES. 

TRANSFERRING  FREIGHT. 

See  MASTER  AND  SERVANT. 

TRANSFERS. 

See  TICKETS  AND  FARES. 

TRAVELING  SALESMEN. 

See  BAGGAGE. 

TRESPASS. 

See  INJURIES  TO  PROPERTY. 

TRESPASSERS. 

See  LICENSEES. 

Assault  upon  intruder  upon  premises  by  trainmaster  not  acting 
within  scope  of  employment  did  not  render  company  liable. 
Central  of  Georgia  Ry.  Co.  v,  Morris  (Ga.),  391. 

Care  due  trespasser  on  track.  Gregory  v.  Wabash  R.  Co.  (Iowa), 
457;  Kendrick  v.  Seaboard  Air  Line  Ry.  (Ga.),  175. 

15  R  R  R-59 
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Care  required  of  trainmen.    Manning  v.  Illinois  Cent  R.  Co.  (Ky.), 

178. 
Duty  to  trespassers  on  tracks.     Dotta  v.  Northern  Pac.  Ry.  Co. 

(Wash.),  146. 

Evidence. 

In  action  for  shooting  of  ejected  trespasser  by  carrier's  employee 
it  was  i>roper  to  permit  such  employee  to  testify  that  he  held 
a  commission  as  policeman  from  state,  and  to  produce  and  read 
it.    Deck  V.  Baltimore  &  O.  R.  Co.  (Md.),  340. 
Not  error  to  permit  witness  to  state  whether,  if  it  had  been  day- 
light, he  could  have  seen  a  certain  city  from  the  place  where 
he  was  ejected  from  train.     Deck  v,  Baltimore  &  O.  R.  Co. 
(Md.),  340. 
Not  error  to  refuse  to  permit  defendant  to  impeach  plaintiff's 
witness  by  asking  witness  what  there  was  in  his  record  or  stand- 
ing that  led  defendant  to  arrest  him  at  time  of  shooting.    Deck 
V.  Baltimore  &  O.  R.  Co.  (Md.),  340. 
Trainmen's  testimony  as  to  when  they  first  saw  trespasser  on 
track  not  conclusive.    Gregory  v.  Wabash  R.  Co.  (Iowa),  457. 
In  action  against  railroad  police  officer  for  shooting  plaintiff,  after 
ejecting  him  from  train,  where  recovery  was  sought  for  reckless 
conduct,   requested   instruction   that   defendant   must   have    shot 
plaintiff  "intentionally"  was  erroneous.     Deck  v,  Baltimore  &  O. 
R  Co.  (Md.),  340. 
''Last  clear  chance"  theory,  when  applicable.     Dotta  r.   Northern 

Pac.  Ry.  Co.  (Wash.),  146. 
Plaintiff  was  trespasser  on  railroad  trestle.    Dotta  v.  Northern  Pac 

Ry.  Co.  (Wash.),  146. 
Presumption  of  negligence  created  by  statute  not  sufficiently  over- 
come to  warrant  nonsuit,  in  action  for  killmg  trespasser  on  track. 
Kendrick  v.  Seaboard  Air  Line  Ry.  (Ga.),  175. 
Shooting  of  ejected  trespasser  by  employee,  sufficiency  of  evidence 

Deck  V.  Baltimore  &  O.  R  Co.  (Md.),  340. 
Shooting  of  trespasser  after  ejection,  burden  of  proof  not  on  plain- 
tiff to  show  that  employee  was,  at  the  time  of  the  shooting,  at- 
tending to  defendant  s  business.    Deck  v.  Baltimore  &  O.  R.  Co. 
(Md.),  340. 
Shooting  of  trespasser  after  ejection,  defendant  could  not  escape 
liability  because  there  was  no  evidence  of  express  authority  to 
do  the  shooting,  or  of  subsequent  ratification.    Deck  v,  Baltimore 
&  O.  R.  Co.  (Md.),  340. 
Shooting  of  trespasser  by  servant  after  ejection,  question  for  jury 
whether  servant  acted  as  commissioned  officer  of  the  state  or 
within  scope  of  his  employment  by  defendant.     Deck  v,  Balti- 
more &  O.  R.  Co.  (Md.),  340. 

Wanton  and  willful  negligence  to  trespasser  on  track  not  necessary 
elements  to  render  company  liable  for  his  death.  Gregory  v, 
Wabash  R.  Co.   (Iowa),  457. 

Wantonness,  insufficiency  of  evidence  of  where  trespasser  on 
trestle  was  injured.    Dotta  v.  Northern  Pac.  Ry.  Co.  (wash.),  146. 

TRESTLES. 

See  TRESPASSERS. 

TRIAL. 

In  an  action  for  injury  to  an  alighting  passenger,  remarks  of  coun- 
sel for  plaintiff  to  the  effect  that  defendant's  servants  would  have 
handled  a  car  load  of  steers  with  more  care  than  they  did  plain- 
tiff was  not  ground  for  reversal.  West  v.  St.  Louis  South- 
western Ry.  Co.  (Mo.),  855. 

Remarks  of  counsel,  in  negligence  action,  as  to  consequences  of 
refusal  of  railroad  employee  to  sign  statement  prepared  by  com- 
pany, whether  erroneous.    Illinois  Cent.  R  Co.  v.  Jolly  (Ky.),  375. 
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TROLLEY  WIRES. 

See  CARRIERS  OF  PASSENGERS. 

TUNNELS. 

Sec  INJURIES  TO  PROPERTY. 

USAGE  OF  OTHER  COMPANIES. 

Sec  FENCES. 

USE  OF  PROPERTY. 

See  INJURIES  TO  PROPERTY. 

VACATION. 

See  STREETS  AND  HIGHWAYS. 

VACATION  OF  STREETS. 

See  RAILROADS  IN  STREETS. 

VALIDITY  OF  CONTRACT. 

See  STATIONS  AND  DEPOTS. 

VALUATION  OF  PROPERTY. 

See  CARRIERS  OF  LIVE  STOCK. 

VALUE   OF   LAND. 

See  EMINENT  DOMAIN. 

VALUE  OF  LIFE. 

See  DEATH  BY  WRONGFUL  ACT. 

VENDOR  AND  VENDEE. 

See  CARRIERS  OF  GOODS;  RECEIVERS. 

VERBAL  AGREEMENTS. 

See  TICKETS  AND  FARES. 

VIADUCTS. 

See  RAILROADS  IN  STREETS. 

VIBRATION. 

See  INJURIES  TO  PROPERTY. 

VICE  PRINCIPALS. 

See  FELLOW  SERVANTS. 

VIOLATION  OF  RULES. 

See  MASTER  AND  SERVANT. 

WAIVER. 

See  PERSONAL  INJURIES. 

WAIVER  OF  PENALTIES. 

See  LEASES  AND  RUNNING  POWERS. 

WAIVER  OF  RULES. 

See  LICENSEES;  MASTER  AND  SERVANT. 

WANTONNESS. 

See    CARRIERS    OF    PASSENGERS;    CHILDREN;    TRES- 
PASSERS. 

WAR. 

Sec  CONNECTING  CARRIERS. 
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WARNINGS  AND  INSTRUCTIONS. 

See  MASTER  AND  SERVANT. 

WASTE  MATTER. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

WATCHES. 

See  DAMAGES. 

WATCHMEN. 

See  FELLOW  SERVANTS. 

WATER  AND  WATERCOURSES. 

Overflow  caused  by  insufficiency  of  railroad  culvert,  liability.    Uhl 
V.  Ohio  River  R.  Co.  (W.  Va.),  608. 

WAYS  TO  STATIONS. 

See  STATIONS  AND  DEPOTS. 

WEATHER  CONDITIONS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

WHISTLE. 

See  CHILDREN;  FRIGHTENINf  TEAMS. 

WHO  ARE  LICENSEES. 

Sec  LICENSEES. 

WHO  ARE  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

WHO  ARE  TRESPASSERS. 

See  TRESPASSERS. 

WILLFULNESS. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
MASTER  AND  SERVANT;  NEGLIGENCE;  TRESPASS- 
ERS. 

WINDOWS. 

See  CARRIERS  OF  PASSENGERS. 

WIRES. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS. 

WITNESSES. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
EVIDENCE;  TRESPASSERS. 

WOMAN  PUT  OFF  AT  WRONG  STATION. 

See  CARRIERS  OF  PASSENGERS. 

WORK  TRAINS. 

See  LICENSEES. 

WRECKING  TRAINS. 

See  CARRIERS  OF  PASSENGERS;  FELLOW  SERVANTS. 

WRONG   STATION. 

See  CARRIERS  OF  PASSENGERS. 
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